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PREFACE. 


Smoe  its  first  pablicaiion  in  1875,  the  treatise  of  Judge  Max- 
well "On  the  Interpretation  of  Statutes''  has  deservedly  taken 
bigh  rank  in  England  among  the  acknowledged  authorities  upon 
tiiis  branch  of  the  law,  and  has  made  its  way  to  judicial  recogni- 
tion in  this  country.  Its  simplicity  and  practical  directness  in  the 
treatment  of  an  intricate  and  seemingly  abstruse  subject  would, 
if  there  were  nothing  else  to  commend  the  work,  distinguish  it  as 
one  of  pre-eminent  usefulness  to  the  profession. 

The  volume  herewith  submitted  is  founded  upon  and  embodies 
the  larger  portion  of  that  treatise.  My  original  undertaking, 
indeed,  was  merely  that  of  an  American  editor  of  the  English 
work  While  engaged  upon  that  duty,  I  found  the  mass  of  new 
matter  to  be  incorporated  so  great  and  so  important  to  the 
American  lawyer  that  its  relegation  to  foot-notes  appeared  im- 
practicable. On  the  other  hand,  I  ascertained  that  much  in  the 
work  of  the  learned  English,  jurist  was  inapplicable  to  the  law  of 
this  country ;  that  many  essentials  in  the  understanding  and 
application,  under  our  system,  of  the  principles  of  statutory  inter- 
pretation were  neither  recognized  nor  alluded  to  in  his  work, 
because  alien  to  the  English  jurisprudence;  and  that  certain 
changes  of  arrangement  might  be  made  with  advantage  to  the 
American  reader.  To  have  interwoven  with  the  original  text  this 
mass  of  new  matter,  often  of  a  character  entirely  foreign  to  any- 
thing contemplated  by  the  author  ;  to  have  omitted  portions  of 
his  work,  no  doubt  by  him  regarded  as  material ;  to  have  changed 
his  arrangement^  the  divisions  of  his  book  and  the  titles  he  had 
given  them,  and  still  to  have  called  it  his  work,  would  have  been 
a  wrong  to  him  and  to  me.  The  only  proper  course,  it  seemed, 
was  to  make  a  new  book,  which  should  declare  itself  to  be  founded 
and  built  upon  Judge  Maxwell's  treatise,  in  which  full  credit 
should  be  prominently  given  for  all  that  is  derived  from  it,  but 
which  should  cast  no  apparent  responsibility  upon  him  for  any 
ohanges,  omissions  or  additions. 
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IV  PBEFACE. 

This  ii  is  that  I  have  done,  and  such  is  the  character  of  the 
present  work  Two-thirds  of  its  matter,  in  text  and  notes,  are  the 
result  of  mj  labors.  I  have  changed  the  grouping  together  of 
subjects  in  the  various  chapters,  and  of  course  their  titles ;  and 
whilst,  in  the  main,  the  order  in  which  the  subjects  are  treated 
has  been  retained,  in  some  instances  portions  of  the  text  have 
been  transferred  to  other  connections  or  incorporated  with  foot- 
notea  The  whole  has  been  divided  into  numbered  sections,  with 
appropriate  captions,  and  a  new  index  has  been  added.  What- 
ever of  Judge  Maxwell's  work  I  could  retain  I  have  retained,  as 
far  as  possible,  literally,  preferring  always  his  language  to  my 
own.  The  original  notes  to  the  text  reproduced  are  given  in  full 
as  they  appear  in  the  English  work,  with  such  trifling  corrections 
as  were  necessary.  And  in  order  to  mark  and  enforce  the  credit 
I  owe  and  desire  to  see  given  to  Judge  Maxwell's  work,  I  have 
enclosed  in  brackets  all  the  new  matter  added  by  me  to  the  origi- 
nal text  or  notes,  and  all  interpolations  or  changes  of  phraseology 
(except  such  as  substituting  "legislature"  for  ''parliament," 
"  government "  or  "  state  "  for  "  crown,"  etc,  where  such  altera- 
tions seemed  called  for  in  an  American  book),  and  have  retained 
the  reference  to  the  original  notes  by  letters,  whilst  numbering 
the  new  consecutively  throughout  the  chapter.  Transpositions 
and  omissions  I  could  not,  of  course,  indicate  without  becoming 
tedious. 

In  the  plan  of  the  work  I  have  labored  to  carry  into  the  larger 
and  more  diversified  field  of  American  decisions  the  system  that 
distinguishes  the  learned  English  author's  admirable  treatise — 
that  of  example,  which,  possibly  more  in  this  than  in  any  other 
subject,  excels  mere  precept  The  innumerable  maxims  and 
technical  rules  of  statutory  interpretation,  shrouded  for  the  most 
part  in  a  dead  language,  are  well  enough  known.  The  difficulty 
is  in  their  application.  Judge  Maxwell,  in  his  work,  has  not  cast 
them  aside  as  useless ;  but  he  has  translated  them  into  a  living 
'language,  reduced  them  to  a  few  easily  grasped,  obvious  general 
'principles,  and  elucidated  their  force  and  effect  by  showing  the 
methods,  limits  and  results  of  their  application  in  decided  oasea 
I  have  not,  however,  confined  my  view  to  American  decisions, 
but  made  a  selection  of  those  also  of  the  English  courts  rendered 
'mnce  the  publication  of  the  last  edition  of  Judge  Maxwell's  work. 

Although,  in  a  work  of  this  character,  many  distinct  branches 
<of  the  kw—e.  g.,  Oriminal  Statute  Law,  International  Ijaw,  the 
Oonfliot  of  Laws»  the  Law  of  Usury,  Oontracts,  Oorporations,  ftc"— 
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must  be  drawn  and  tonohed  upon  more  or  less  in  detail,  I  dis- 
claim for  this  work  any  pretensions  to  be  regarded  as  containing 
ezhanstiTe  examinations  of  any  collateral  and  independent  topics 
of  legal  discussion.  They  are  introduced  only  as  incidental  to 
and  illnstratiTe  of  the  general  subject,  the  interpretation  of 
sfeatates.  Nor,  in  my  opinion,  does  this  subject  involve  that  of 
constitutional  interpretation.  The  latter,  therefore,  has  been  ex- 
cluded, except  in  the  last  chapter,  where  it  is  entered  into  for  the 
purpose  and  to  the  extent  of  pointing  out  the  differences  and 
analogies  existing  between  the  two. 

The  text-books  I  have  principally  used  and  referred  to  are  the 
following :  Bishop,  Written  Laws  and  their  Interpretation,  1882 
(dted  as  Bish.,  W.  L.)  ;  Buckalew,  Constitution  of  Pennsylvania^ 
1883  (dted  as  Buckalew,  Const  of  Pa.) ;  Cooley,  Constitutional 
Limitations  (5th  ed),  1883  (dted  as  Cooley,  C.  L.) ;  Field,  Con- 
stitution and  Jurisdiction  of  the  Courts  of  the  United  States,  1883 
(dted  as  Field,  Fed.  Cts.) ;  Jarman,  Wills  (5th  Am.  ed.,  Randolph 
&  Talcott),  1880  (dted  as  Jarm.,  Wills)  ;  Potter's  Dwarris,  Stat- 
utes and  Constitutions,  1871  (dted  as  Potter's  Dwarris) ;  Sedg- 
wick, Interpretation  and  Construction  of  Statutory  and  Consti- 
tutional Lavr  (2d,  Pomeroy's,  ed.),  1874  (dted  as  Sedgw.); 
Wilberforce,  Statute  Law,  London,  1881  (dted  aa  Wilb.,  S.  L.,  or 
merely  Wilb). 

a.  A.  B. 

BsAnnra,  Fa.,  May  Ist,  186& 
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Interpretation  of  Statutes. 


CHAPTER  I. 

LiTX&AL    IirrBBFBBTATlOV. 

I  1.  Introductoiy. 

g  d.  Prixnaiy  Rule  of  Literal  Interpretation. 

8  8.  Common  Law  Meaning  of  Words. 

§  4.  Language  admitting  of  only  one  Meaning. 

g   5.  Considerations  of  Policy. 

$   6.  Consequences. 

g  8.  Language.    Intent.    Judicial  Legislation. 

g  9.  Application  of  the  Principle  of  Literal  InterprBtatlon. 

§  17.  Exceptions. 

gl8.  Additions. 

g  23.  Effect  to  be  given  to  every  word,  eta 

g  24.  Insensible  Enactments. 

§  1.  Xntrodnotory.— Statutb  law  is  the  will  of  the  Legis- 
lature ;'  and  the  object  of  all  jadicial  interpretation  of  it  is 


*  "  Statute  Law  may,  we  think, 
be  properly  defined  as  the  will  of 
the  nation  expressed  by  the  Legis- 
lature, expounded  by  Courts  of 
justice.  The  Legislature,  as  the 
representative  of  the  nation,  ex- 
presses the  national  will  by  means 
of  statutes.  Those  statutes  are 
eipounded  by  the  Courts  so  as  to 
fomi  the  body  of  the  Statute 
Law"(Wilberforce,  Statute  Law, 
p.  8).     It   has   been   said,  that. 


"  after  a  statute  has  been  settled  by 
Judicial  construction,  the  construc- 
tion becomes,  so  far  as  contract 
rights  acquired  under  it  are  con- 
cerned, as  much  a  part  of  the  stat- 
ute as  tbe  text  itself,  and  a  ohaogo 
of  decision  is  to- all  intents  und 
purposes  the  same  in  its  effect  on 
contracts  as  an  amendment  of  tlio 
law  by  means  of  a  legislative 
enactment "  (Douglass  v.  Pike  Co., 
101  U.  8.  677,  687 ;  and  see  mmh 
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to  determino  what  intention  ie  conveyed,  eitber  ezpreeely  oi 
by  implication,  by  the  langaage  nsed,  80  far  as  it  is  neces- 
sary for  determining  whether  the  particular  case  or  state  of 


ro  tbe  same  effect  as  to  settled  and 
iiniform  practice  sud  usage  under 
a  statute,  Tayloe  v.  Thomson,  6 
Pet.  858) ;  so  that,  where  a  decision 
of  the  supreme  judicial  tribunal  of 
a  state  announced  a  certain  rule  as 
resulting  from  the  construction  of 
a  statute,  and  a  contract  was  en- 
tered into  upon  the  basis  of  that 
decision,  it  was  held  unaffected  by 
a  subsequent  overruling  of  the 
decision  (Geddes  ▼.  Brown,  5 
Phila.  [Pti.]  180).  But  the  object 
of  all  Judicial  exposition  of  stat- 
utes is  the  ascertaining  of  the 
meaning  of  the  language  used  by 
the  Legislature.  It  neither  adds 
to,  nor  changes  its  true  signifi- 
cance, but  disco  vera  and  declares 
the  same.  The  statute,  therefore, 
as  expounded,  !<}  the  law,  and  the 
aggregate  of  all  statutes  in  force 
a>m-thc  judicial  expositions  thereof 
rormthc  body  of  tUo  Statute  Low 
of  the  fitaie  or  nation.  It  is  in  this 
sense  that  the  law  is  a  solemn  ex- 
pression of  the  will  of  the  supreme 
power  in  the  state  (Cal.  Pol.  Code, 
§  4466).  Where,  however,  the 
supreme  law  of  the  land  is  not  the 
will  of  the  Legislature,  or  the  will 
of  the  people  expressed  by  the 
Legislature,  but  the  Constitution, 
it  is  not  every  statute,  however 
clearly  expounded,  that  is  part  of 
the  law,  but  only  such  as  conflict 
with  no  constitutional  prohibition 
and  conform  to  constitutional  re- 
quirements. Whilst  it  is  no  part 
of  the  purpose  of  this  work  to  enter 
upon  questions  of  constitutional 
law,  it  is  impossible  to  overlook 
this  restriction  in  framing  a  proper 
definition,  of  what  is,  in  this  coun- 
try, statute  law.  *'  Statute  law, 
by  American  definitions,  is  an  act 
which  is  prescribed  by  the  legisla- 
ture, or  supreme  power  of  the 
State  "  (Potter's  DwaiTis.  on  Stat- 
utes and  Constitations,  p.  86).  Irres- 
pectively of  the  obvious  criticism 
that  "  statute  law  "  cannot  be  "  an 
act  which  is  prescribed."  but  must 
be  that  which  prescribes  an  act. 
it  is  submitted  that  this  definition 


falls  short  of  accuracy  in  that   it 
overlooks  the  element  of  constitu- 
tioniil  limitations  and  the  identifica- 
tion of  judicial  expositions  witla 
the  body  of  tbe  statute  law.       It 
would  seem    that    an  acceptable 
definition  of  the  latter  would  be 
that  which  describes  statute  \arw 
as  being  the  will  of  the  people  con- 
forming with  its  constitution,  ex- 
pressed, in  accordance  with  const i- 
tutional  requii-ements,  by  the  Leg- 
islature, and  expounded  by  Gourta 
of  Justice.      This,  however,  is  tbo 
body  of  the  statute  law,  which,  by- 
its  terms,  includes  the  judicial  ex- 
positions already    macfe,    of    the 
individual  statutes.    The  object  of 
this  treatise    is  to   elucidate    the 
principles  upon  which  these  expo- 
sitions that  go  to  foim  part  and 
parcel  of  the  statute  law  or  a  state 
or  nation  are  to  proceed,  in  the 
individual  cases  in  which  they  may 
be  called  for.  The  question,  there- 
fore, should  not  bo  :  What  is  stat- 
ute law  ?— but.  What  is  a  statute  t 
A  statute  which  lacks  the  formal 
requisites  needful  in  order  to  give 
it  the  effect  of  a  law,  cannot  fall 
under  the  construction  of  a  court 
of  justice  as  a  law.    It  is  not  a 
statute  within  the  meaning  of  a 
work  upon    the  interpretation  of 
statutes.    But  a  statute  which  is 
unconstitutional    in    its    objects, 
although  it  can  form  no  part  of  the 
statute  law  of  the  state  or  nation, 
is  nevertheless  a  statute  for  the 
purposes    of    construction,   until 
ascertained  to  bo  void.      A  defini- 
tion of  statutes,  for  this  purpose, 
may  consequent  Iv  discard  tiie  ele 
mcnt  of  constitutionality,  so  far  as 
relates  to  the  substance  of  the  en- 
actment (except,  in  so  far  as  the 
presumption    against    unconstitu- 
tional design  affects  the  construc- 
tion of  the  language  :  see  post,  §§ 
178-1 81).  but  must  take  into  account 
the  element  of  constitutionality,  so 
far  as  relates  to  the  formal  requi- 
sites of  the  enactment.    It  is  be- 
lieved that  the  definition  of  a  stat- 
ute as  "The  written  will  of  tbe 
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facts  presented  to  the  interpreter  foils  within  it.     When  the 
iDteDtion  is  expressed,  the  task  is  one  of  verbal  constrnction 
onlj ;    bat    when,    as    occasionally    happens,   the  statute 
expresses  no  intention  on  a  qnestion  to  which  it  gives  rise, 
and  on  which  some  intention  mnst  necessarily  be  imputed 
to  the  Legislatore,  the  interpreter  has  to  determine  it  by 
inference  grounded  on  certain  legal  principles.     An  Act,  for 
instance,  which  imposes  a  penalty,  recoverable  summarily, 
on  every  tradesman,  laborer  and  other  person  who  carries 
on  his  worldly  calling  on  a  Sunday  would  give  rise  to  a 
question  of  the  former  kind,  when  it  had  to  be  determined 
whether  the  class  of  persons  to  which  the  accused  belonged 
was  comprised  in  the  prohibition^    But  two  other  questions 
arise  oat  of  the  prohibition :  is  the  offender  indictable  as 
well   as  punishable  summarily!  and,    is  the  validity  of  a 
<3ontract  entered  into  in  contravention  of  the  Act,  affected 
by  it  ?     On  these  corollaries  or  necessary  inferences  from 
its  enactment  the  Legislature,  though  silent,  must  never- 
theless be  held  to  have  entertained  some  intention,  and  the 
interpreter  is  bound  to  determine  what  it  was. 

The  subject  of  the  interpretation  of  a  statute  seems  thus 
to  fall  under  two  general  heads :  what  are  the  principles 
which  govern  the  construction  of  the  language  of  an  Act  of 
Parliament;  and  next,  what  are  those  which  guide  the 
interpreter  in  gathering  the  intention  on  those  incidental 
points  on  which  the  Legislature  is  necessarily  presumed  to 
have  entertained  one,  but  on  which  it  has  not  expressed 
any." 


Legislature  eolemoly  expressed  ac- 
•coraing  to  the  forms  necessary  to 
constitute  it  the  law  of  the  state  " 
(2  Bouvier,  Law  Diet.  p.  648),  is 
uoexceptionable.  And  in  this 
sense  the  phrase  ''Statute  law," 
in  the  opening  sentence  of  this 
'Work,  is  to  be  understood. 

*  "  Interpretation  differs  from 
construction  in  that  the  former  Is 
the  art  of  finding  out  the  true  sense 
of  any  form  of  words ;  that  is,  tlio 
sense  which  their  author  intended 
to  convey  ;  and  of  enabling  others 
to  derive  from  them  the  same  idea 
iiphich  the  author  intended  to  con- 


vey. Construction,  on  the  other 
hand,  is  the  drawing  of  conclu- 
sions, respecting  subjects  that  He 
beyond  the  direct  expressions  of  the 
text,  from  elements  known  from 
and  given  in  the  text.  Interpreta- 
tion only  takes  place  if  the  text 
conveys  some  meaning  or  otlier. 
But  construction  is  resorted  to 
when,  in  comparing  two  different 
writing  of  the  same  individual,  or 
two  different  enactments  by  the 
'same  legislative  body,  there  is 
found  contradiction  where  there 
was  evidently  no  intention  of  such 
contradiction  one  of  another,  or 
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§  9.  PHmary  Rule  of  Xiitenl  Xatorprstadoiu— The    first     and 

most  elementary  rale  of  constrnctioa  is,   that  it  is  to   be 
assumed  that  the  words  and  phrases  are  nsod  in  their  tech- 
nical meaning  if  they  have  acquired  one,  and  in  their  popn- 
Jar  meaning  if  they  have  not,  and  that  tlie  phrases  and  sen- 
tences are  to  he  construed  according  to  the  roles  of  gram- 
mar; and  from   this   presumption   it  is  not  allowable   to 
depart,  unless  adequate  grounds  are  found,  either  in  the 
context  or  in  the  consequences  which  would  result  from  the 
literal  interpretation,  for  concluding  that  that  interpretation 
does  not  give  the  real  intention  of  the  Legislature  {a).      [It 
is  said  that  the  fixed  technical  meaning  of  a  word  must  be 
given  to  it  when  used  in  a  statute,  unless  the  context  shoi^s 
an  intention  to  use  it  in  a  different  sense  ;*  whilst,  und^r  a 
similar  limitation*  words  of  common  use*  are  to  be  under- 


/ 


where  it  happens  that  part  of  a  writ- 
ing or  declaration  contradicts  the 
rest.  When  this  is  the  case,  and 
the  nature  of  the  document  or 
declamtion,  or  whatever  else  it  may 
be,  is  such  as  not  to  allow  us  to 
consider  the  whole  as  being  invali- 
dated by  a  partial  or  other  contra- 
diction, then  resort  must  be  hod 
to  construction  ;  so,  too,  if  required 
to  act  in  cases  which  have  not  been 
foreseen  by  the  framers  of  those 
rules,  by  which  we  are  neverthe- 
less obIi!2;ed,  for  some  binding 
reason,  faithfully  to  regulate  as 
well  as  we  can  our  action  riHspecting 
the  unforeseen  case.  In  common 
use,  however,  the  word  construction 
is  generally  employed  in  the  law  in 
a  sense  embracing  all  that  is  proper- 
ly covered  by  both  when  each  is 
used  in  a  sense  strictly  and  techni- 
cally correct : "  Cooley,  Const. 
Lim.  49-50, — and,  it  may  be  added, 
in  common  use,  the  words  eon- 
aimction  and  interpretation  are 
used  as  synonymous  and  inter^ 
changeable.  They  are  so  used 
throughout  thin  work, 

(a)  Bac.  Ab.  Statute,  I.  2  ;  Grot, 
b.  3,  c.  16,  ss.  2,  3  ;  Puff.  L.  N.  b. 
5,  c.  12  ;  Warburton  v.  Loveland, 
Huds.  <&  Br.  648  ;  Becke  v.  Smith, 
3  M»  &  W.  191  ;  Everett  v.  Well'*. 
2  M.  &  a  v.  269 ;  R.  v.  Pease,  4  B. 
4&-Ad.  41  ;  McDougal  v.  Patcrson, 


11  O.  B.  755,  2  L.  M.  &  P.  681  ; 
Mallan  v.  May,  18  M.  &  W.  511  ; 
Mattison  v.  Hart,  14  C.  B.  385  ;  per 
Maule,  J. ,  in  Jeffreys  v.  Boosey,  4 
H.  L.  815,    24  L.  J.  Ex.  89  ;  per 
Lord  Wenslevdale  in  Grey  v.  Pear- 
son, 6  H.  L.  106,  26  L.  J.  Ch.  481, 
and  Abbott  v.  Middleton,  7  H.  L. 
114,  28  L.  J.  Ch.  ]  10 ;  R.  v.  Millis, 
10  CI.  &  P.  749.  per  Lord  Broug- 
ham ;  Attorney-General  v.   West- 
minster Chambers  Assoc. ,  1  Ex.  D. 
476,  per  Jeasel,   M.    R.  ;  Cull  v. 
Austin,  L.  R  7  C.  P.  234 ;  li.  v. 
Castro,  L.   R   9  Q.   B.  360.     [A 
statutory  rule  that  "  all  words  and 
phrases   shall    be   construed    and 
understood  according  to  the  com- 
mon and  approved  usage  of  lan- 
guage*' is  said  to  be  merely  declar- 
atory of  the  common  law  on  the 
subject:  Bailey  v.  Com'th,  11  Bush. 
(Ky.)  688.1 

«  Exp.  Hall,  1  Pick.  (Mass.)  261  ; 
Brocket  v.  R  R.  Co.,  14  Pa,  St. 
241 ;  State  v.  Smith,  5  Humph. 
(Tenn.)  261. 

*  Allen  V.  Ins.  Co.,  2  Md.  111. 

»  Schriefer  v.  Wood,  5  Blatchf. 
215  ;  Wetumpka  v.  Winter,  29 
Ala.  651 ;  Pavers  v.  Glass,  22  Id. 
621  ;  Green  v.  Miller.  32  Miss. 
650;  Quigley  v.  Gorham.  5  Cal. 
418;  Gross  v.  Fowler,  21  Id.  392 ; 
Canal  Co.  v,  Schroeder,  7  L-i.  An. 
615;  Parkinson  v.  State,  14  Md. 
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atood  in  their  natural,  plain,  ordinary  and  genuine  significa- 
tioB  as  applied  to  the  subject  matter  of  the  enactment.*] 

§   3.  Ocnmon  Ziaw  Meaning  oi  Words. — [Where  a  term  used 

ill  a  statute  has  acquired  at  common  law  a  settled  meaning, 
that  18  ordinarily  the  technical  meaning  which  is  to  be  given 
to  it  in  construing  the  statute/     Thus  it  was  held,  that,  in 
ascertaioing  who  is  meant  by  "  next  of  kin,"  under  a  statute 
of  descents  and  distributions  of  Illinois,  the  computation  must 
be  made  according  to  the  rules  of  the  common  law,  which 
includes  only  those  who  are  legitimate,  unless  a  different 
intention  is  clearly  manifested  ;*  that  the  grant  by  a  statute 
of  a  right  to  a  railroad  company  to  enter  upon  land  and  to 
appropriate  sv>  much  thereof  as  might  be  necessary  for  its 
railroad,   included,  according  to  the  common  law  signifi- 
cance of  the  word  land  as  embracing  everything  fixed  to 
the  gronnd,  the  right  to  remove  a  dwelling  house  ;*  that  a 
dtatute   authorizing  courts   to   grant  divorces   where    tlic 
alleged  marriage  "was  procured  by  fraud"  must  be  under- 
stood to  mean  such  fraud  as  would,  at  common  law,  render 
the  marriage  void  ;**  that  a  statute  giving  dower  in  lands  of 
which  the  husband  was  seized   would  not  include  those  in 
which  his  interest  was  a  mere  contingent  remainder  ;*'  that 
an  act  authorizing  a  sale    of  land  on  the  second   Monday 
after  the  **  term ''  of  court  at  which  judgment  was  rendered 
would  be  complied  with   by  a  sale  on  the  second  Monday 
after  the  first  or  last  day  of   the  term,  a  term  being  in 
law  regarded  as  one  day."    The  reason,  in  all  such  cases,  for 


184 ;  EngelkiDg  ▼.  Von  Wamel,  26 
Tex.  469. 

*0p.  of  Justices,  7  Mass.  528. 
See  as  to  constructioo  of  words  in 
their  technical  or  popular  sense, 
post,  8S  74-79. 

Uiice  V.  R.  a  Co. ,  1  Black  358 ;  Mc 
Cool  V.  Smith.  Id.  469 ;  U.  a.  v. 
Magill,  1  Wash.  468  ;  4  Dall.  426 ; 
£xp.  Vincent,  26  Ala.  145; 
Brocket  v.  R.  R.  Co.,  14  Pa.  St. 
241;  Allen'8  App.,  99  Id.  196; 
Adanos  y.  Turreniine,  8  Ired.  L. 
(N.  C.)  147;  Apple  v.  Apple,  1 
Head  (I'enn.)  348.  And  an  act 
adopting  the  common  law  adopts 
the  Eii/^IIsh  common  liiw,  not  that 


of  the  civilians,  etc. :  Lux  ▼.  Hag- 
gin,  69  Cal.  255. 

•  McCool  V.  Smith,  supra. 

•  Brocket  v.  R.  R.  Co.,  supra. 

^^  Allen's  App., supra:  thus  exclu- 
ding the  case  of  mero  inconiincnce 
on  the  part  of  the  wife  before  mar- 
riage and  failure  ou  her  part  to  toll 
her  intended  liusbuud  about  it, 
but  making  it  a  question  for  the 
iury  whether  or  not  there  was  fraud 
in  a  case  of  actual  pregnancy,  re- 
sulting from  such  inconlinence,  at 
the  time  of  marriage,  and  failure 
to  disclose  the  samo:  Ibid. 

"  Apple  V.  Apple,  supra. 

"  Bestor  v.  Powell,  7  111.  119. 
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adoptiug  die  technical,  common   law  senee  of  words    iB^ 
*^  because  they  have  a  definite  meaning,   which  is  supposed 
to  have  been  nnderstood  by  those  who  wore,  or  ongbt    to 
have  been  learned  in  the  law."^'   And  the  role  applies  eqaal  ly 
in  State  and  Federal  Oonrts,  as  to  statutes  of  state  legisla- 
tures and  of  Congress;'*  the  exception  in  all  cases  of  con- 
struction of  state  laws  being  where  by  constitutional  pro- 
vision the  rules  of  the  common  law  are  made  inapplicable  as 
rules    of    construction."      Accordingly    the    meaning    of 
"  murder,"  "  robbery,"  in  an  act  of  Congress,  unexplained, 
is  to  be  determined  by  the  common  law,'*  and  so  the  word 
"  forfeiture,"   with  relation   to  the  time  when   the  same 
should  take  effect  as  to  personalty  or  realty,  when  the  stat- 
ute leaves  the  intention   of  Congress  in   this  particular 
undefined."] 

§  4.  Jjangvage  admitting  of  only  one  mMOiing. — ^When,  indeed, 
the  language  is  not  only  plain  but  admits  of  but  one  meaning, 
the  task  of  interpretation  can  hardly  be  said  to  arise  [and 
^^  those  incidental  rules  which  are  mere  aids,  to  be  invoked 
when  the  meaning  is  clouded,  are  not  to  be  regarded  "**]. 
It  is  not  allowable,  says  Yattcl,  to  interpret  what  has  no  need 
of  interpretation  (a).  Absoluta  sententia  expositore  non 
eget  (b).  Such  langnage  best  declares,  without  more,  the 
intention  of  the  lawgiver,  and  is  decisive  of  it  (e).  The 
Legislature  must  bo  intended  to  mean  what  it  has  plainly 
expressed,  and  consequently  there  is  no  room  for  construction 
(d).  [It  is,  therefore,  only  in  the  construction  of  statutes 
whose  terms  give  rise  to  some  ambiguity,  or  whose  gram- 
matical construction  is  doubtful,'*  that  courts  can  exercise 
the  power  of  controlling  the  language  in  order  to  give  effect 


»•  Brocket  v.R  R  Co.,  supra,  p. 
24». 

^*  See  McCool  v.  Smith,  supra  ; 
Rice  V.  R.  R.  Co.,  supra. 

^'Ricev.  R   R   Co.,  supra. 

i<  U.  S.  V.  Magill.  supra  ;  U.  S. 
v.  Jones,  b  Wash.  209. 

"  Tlie  Kate  Heron.  6  Sawyer  106. 

"Western  Un.  Tel.  Co.  ▼.  District 
of  Columbia,  2  Centr.  Rep.  694 

(a)  Law  of  N.,  b.  2,  s.  268. 

(b)  2  Inst.  533. 

(c)  FfT  Buller,  J.,  in  R  ▼.  Hod- 


nett,  IT.  R  96;  The  Sussex 
Peerage.  11  CI.  &  P.  148  ;  U.  S.  ▼ 
Hartwell,  6  Wallace,  895  ;  U.  8.  v. 
Wiltbergor,  5  Wheat.  95.  [Dryfua 
V.  Bridges,  45  Miss.  247. 1 

{d)  Per  Parke,  J.,  in  R  v.  Ban- 
bury. 1  A.  &  E.  142  ;  per  Cur.  in 
Fisher  ▼.  Bright,  2  Orancb,  899. 
rScdgw.,  194 ;  Case  v.  Wildridge, 
4  Ind.  51.] 

1*  George  v.  B'd  of  Eduo'n,  88 
Qa.844. 
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to  what  thej  suppoee  to  have  been  the  i-eal  intention  of  the 
law  makeiB.**    Where  the  words  of  a  statate  are  plainly  ex- 
pressive of  an  intent,  not  rendered  dabions  bj  the  context,*' 
the  interpretation  mnst  conform  to  and  carry  oat  that  intent.** 
It  matters  not,  in  snch  a  case,  what  tlie  conseqneuces  may 
be.**    "It  has,  therefore,  been  distinctly  stated,  from  early 
times  down  to  tiie  present  day,  that  judges  are  not  to  mould 
the  laognage  of  statutes  in  order  to  meet  an  alleged  con- 
venience or  an  alleged  equity ;  itre  not  to  be  infinenced  by 
any  Dotions  of  hardship,  or  of  what  in  their  view  is  right  and 
reasonable  or  is  prejudicial  to  society ;  are  not  to  alter  clear 
words,  though  the  Legislature  may  not  have  contemplated 
the  coDsequences  of  using  them ;  are  not  to  tamper  with 
words  for  the  purpose  of  giving  them  a  construction  which 
is  'sQpposed  to  be  more  consonant  with  justice'  than  their 
ordinary  meaning."**]     Where,  by  the  use  of  clear  an^  un- 
equivocal language,  capable  of  only  one  meaning,  anything 
ia  enacted  by  the  Legislature,  it  must  be  enforced,  even 
thoagh  it  be  absurd  or  mischievous  (a).     If  the  words  go 
beyond  what  was  probably  the  intention,  effect  must  never- 
theless be  given  to  them  (5).    They  cannot  be  construed, 


^  Newell  V.  People,  7  N.  Y.  97  ; 
Barstow  y.  Smith,  Walk.  (Mich.) 
8d4;  Bidwell  v.  Whittaker,  1 
Mich.  4S9  ;  and  see  also  McOUiskey 
V.  Cromwell.  11  N.  Y.  598. 

*^  Douglass  V.  Chosen  Freehold- 
era.  88  N.  .T.  L.  214. 

**  Bradbury  v.  Wagenhorst,  54 
ftL  Sl  183 ;  a  P.,  U!  ».  v.  War- 
ner,  4  McLean,  468 ;  U.  8.  y.  Bags- 
dule,  Hempst.  497 :  Johnson  ▼. 
R  R.  Co.,  49  N.  Y.  455  ;  People 
T.  Shoonmakcr,  88  Barb.  (K.  Y.) 
49 ;  Pearce  v.  Atwood,  18  Mass. 
824 ;  Doane  v.  Phillips,  12  Pick. 
(Mans.)  228  :  Bartlett  v.  Morris.  9 
Port.  (Ala.)  266 ;  Howard  Associa- 
tion's App.,  70  Pa.  St  844  ;  Farrell 
Foandiy  v.  Dart,  26  Conn.  876  ; 
Fitzfialrick  y.  Gibluurt,  7  Kan.  85  ; 
State  y.  Washoe  Co.,  6  Ney.  104. 

"Hyatt  y.  Taylor,  42  N.  Y. 
259;  Benton  y.  Wickwire,  54  Id. 
236;  Rosenplaenter  y.  Rossele, 
H  263  ;  Rogers  y.  Goodwin,  2 
Mass.  475 ;  Langdon  y.  Potter,  8 
li  215,  221 ;  Gore  y.  Brazier,  Id. 


523 ;  Ayers  y.  Knox,  7  Id.  806 
Putnam  y.  Longley,  11  Pick. 
(Mass.)  487,  490  ;  Kirlpatrlck  y. 
Byrne,  25  Miss.  57 ;  Tyman  v. 
Walker,  85  Cnl.  684;  Coffin  v. 
Rich,  45  Mp.  507;  Encking  y. 
Simmons,  28  Wis.  272 ;  Collins  y. 
Carman,  5  Md.  508  ;  Bosley  y. 
IMattingley,  14  B.  Mon.  (Ky.)  89  / 
Dudley  v.  Reynolds,  1  Kan.  285  ; 
R.  y.  Tonbritige  Overseers,  L.  R. 
8  Q.  B.  D.  842 ;  and  see  cases  in 
two  preceding  notes. 
•*  Wilberforce,  Stat.  Law,  p.  116. 

(a)  Bsr  Lord  Campbell  in  R.  «. 
Skeen,  28  L.  J.  M.  0.  94,  Bell,  97  ; 
ptfrJorvis,  0.  J.,  in  Abley  «.  Dale, 
11  C.  B.  891,  2  L.  M.  &  P.  44H.  21 
L.  J.  104 ;  tw  Pollock,  C.  B.,  in 
Miller  v.  Snloroons,  7  Ex.  475,  21 
L.  J.  Ex.  197 ;  per  Lord  Brougham 
in  Gwynne  f>.  Burneli,  6  Bing. 
N.  C.  559  ;  i20  British  Farmers,  &c. 
Co.,  48  L.  J.  Ch.  56,  and  Crawford 
«.  Spooner,  6  Moo.  9.  See  Sneed 
V.  Com..  6  Dana  (Ky.)  889. 

(b)  Nolly  V.  Buc^,  8  B.  &  C.  164. 
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contrarj  to  their  meaning,  as  embracing  or  exdading 
merely  becaase  no  good  reason  appears  why  they  should  be 
exclnded  or  embracsed  (a).    However  nnjnst  arbitrary  or  in- 
convenient the  intention  conveyed  may  be,  it  must  receiv^e 
its  full  effect  (5).     [Indeed,  it  is  said  that  it  is  only  when  all 
other  means  of  ascertaining  the  legislative  intent  fail,  that 
courts  may  look  to  the  effects  of  a  law  in  order  to  influence 
their  construction  of  it.**    But,  whilst  it  may  be  conceded, 
that,  where  its  provisions  are  ambiguous  and  the  legisla- 
tive   intent   is    doubtful,   the   effect  of  several    possible 
constructions   may   be    looked    at,   in  order  to  determine 
the  choice,**  it  is  very  certain,  that]  when  once  the  inten- 
tion is  plain,   it  is  not    the  province  of  a  Court  to  scan 
its  wisdom  or  its  policy  {c\     Its  duty  is  not  to  make  the  law 
reasonable,  but  to  expound  it  as  it  stands,  according  to  the 
real  sense  of  the  words  {d), 

§  5.  Oonsiderations  of  Policy.— [What  is  called  the  ^'  policy  " 
of  the  government,  with  reference  to  any  particular  legisla- 
tion, is  said  to  be  too  unstable  a  foundation  for  the  con- 
struction of  a  statute.*^  The  clear  language  of  a  statute  can 
be  neither  restrained  nor  extended  by  any  consideration  of 
supposed  wisdom  or  policy.**  So  long  as  a  legislative  enact- 
ment  violates  no  constitutional  provision   or  principle,  it 


(a)  Pike  v.  Hoare,  Eden,  184,  per 
Lord  Northington  ;  per  Cur.  in 
Dean  v.  Reid.  10  Peters.  624. 
[Ogden  V.  Strong.  2  Paine,  584.] 


(p)  The  Ornamental  Woodwork 
Co.  V.  Brown,  2  H.  &  C.  68  ;  32  L. 
J.  Ex.  190,  per  Martin,  B.,  and 
Bramwell,  B.  ;  MirehoiiKO  v.  Ren- 
ncll.  1  CI.  &  F.  546.  pet*  Parke.  J. ; 
R.  V.  The  Poor  Law  Commission- 
ers, 6  A.  &  E.  7  ;  Biffin  v.  Yorkc, 
5  Man.  &  Gr.  437,  per  Erskine.  J. ; 
May  V.  Grant,  L.  R.  7  Q.   B.  877. 

(c)  Per  Lord  Ellen  borough  in  R. 
9,  Watson,  7  East,  214,  and  R.  v. 
Staffordshire.  12  East.  572  ;  R.  v. 
Hodnett.  1  T.  R.  100.  per  Lord 
Mansfield  ;  R  v,  Worcestershire, 
8  P.  &  D.  465.  12  A.  &  E.  283,  per 
Lord  Den  man  ;  per  Bramwell.  B., 
in  Archer  v.  James,  2  B.  &  S.  61  ; 
Miller  v.  Salomons,  7  Ex.  475,  per 
Pollock,  C.  B.  ;  Exp.  Attwater,  6 
Ch.  D.  80,  per  ^^ames.  L.  J. 


»  Dudley  ▼.  Reynolds.  1  Kan.  286. 

**  See  Gore  v.  Bazier,  8  Mass. 
523.  539 ;  Langdon  v.  Potter,  Id. 
215, 221 ;  Collins  v.  Carman,  5  Md. 
608  ;  Cearfosa  v.  State,  42  Id.  403  : 
Bosley  v.  Muttiugley.  14  B.  Mon. 
(Ky.)  89  ;  and  post,  |§  113  et  seq. 

(d)  Biffin  V.  Yorko.  6  Scott.  N. 
R.  234,  6  M.  &  Gr.  428.  per  Cress- 
well,  J.  See  ex.  gr.  Plasterers'  Co. 
V.  Parish  Clerks'  Co.,  6  Ex.  630, 
20  L.  J.  862.     [See  post,  §  8.1 

•'  Hudden  v.  Collector,  6  Wall. 
107  ;  Munic.  Build.  Soc'y  ▼.  Kent, 
L.  R.  9  App.  Cas.  278. 

••  Hadden  v.  Collector,  snpra  ; 
Hyait  V.  Taylor,  42  N.  Y.  259  ; 
Horton  v.  School  Comm'rs.  43  Ala. 
598;  Com'th  ▼.  Shopp,  2  Wocxlw. 
(Pa.)  128  ;  B4  Powers,  25  Vt.  265  ; 
State  ▼.  Liedke,  9  Neb.  468; 
Reynolds  ▼.  Holland,  85  Ark.  66  ; 
Miller  v.  Childress,  2  Hamph. 
(Tenn.)  820. 
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most  be  deemed  its  own  sofficient  and  conelusive  evidenoe 
of  the  jastiee,  propriety  and  policy  of  its  passage.**  The 
language  of  Mr.  Jnstice  Story,  eonceming  constitutional  oco- 
tftruetion,  applies  almost  equally  to  that  of  statutes  :  ^'  Argu- 
ments drawn  from  impolicy  or  inconvenience  ought  here  to 
be  of  uo  weight.  The  only  sound  principle  is  to  declared  lex 
9cripia  est,  to  follow  and  to  obey  ;  nor,  if  a  principle  so  just 
conld  be  overlooked,  could  there  be  well  found  a  more  unsafe 
guide  or  practice  than  mere  policy  and  convenience.  Men  on 
such  subjects  complexionally  differ  fi*om  each  other.  The 
same  men  differ  from  themselves  at  different  times.  .  •  • 
The  policy  of  one  age  may  ill  suit  the  wishes  cr  the  policy 
of  another.""] 

§  6.  Oonseqnenoes.— It  has  been  said  that  thoagh  vested 
rights  are  divested,  those  who  have  to  interpret  the  law  must 
give  effect  to  il  (a).  And  they  are  bound  to  do  this  even 
when  they  suspect  (on  conjectural  grounds  only)  that  the 
language  does  not  faithfully  express  what  was  the  real  in- 
tention of  the  Legislature  when  it  passed  the  Act,  or  would 
have  been  its  intention  if  the  specific  o^se  had  been  proposed 
to  it  ["  Even  when  a  court  is  convinced  that  the  Legisla- 
ture really  meant  and  intended  something  not  expressed  by 
the  phraseology  of  the  Act,  it  will  not  deem  itself  author- 
ized to  depart  from  the  plain  meaning  of  the  language  which 
is  free  from  ambiguity.""]  "It  may  have  been  an  over- 
sight in  the  framers  of  the  Act,"  says  Parke,  B.,  in  one  case, 
^'but  we  must  construe  it  according  to  its  plain  and  obvious 
meaning"  (i).       [Though   the  consequence  should  be  to 


»  Flint,  &C..CO.  V.  Woodhull, 
85  Mich.  99.  S.  P..  People  v.  Hay- 
den,  50  N.  Y.  625 ;  People  v, 
Briggs.  Id.  553 ;  Be  Lower  Cha^ 
ham,  85  N.  J.  L.  497 ;  JeweU  v. 
Weed,  18  Minn.  272;  and  see 
Baxter  v.  Tripp,  12  R.  I.  310. 

»  Storj'.  Const.,  §  426;  post,  §S 
507,524.  See  Jersey  City,  etc.  Co.  v. 
Consumer's  Gas  Co.,  40  N.  J.  £q. 
427,  where  it  is  said,  that,  in  the 
construction  of  a  statute,  a  purpose 
to  disregard  what  is  recognized  as 
sound  public  policy,  shall  not  be 
Attributed  to  the  Legislature  except 
upon  most  cogent  evidence.    There 


can,  of  course,  be  no  more 
"cogent  evidence,"  than  the  plain, 
unambiguous  language  of  the 
Legislature  itself. 

(a)  Midland  R.  Co.  v.  Pye,  10  Q. 
B.  N.  8.  179,  per  Erie,  C.  J.  [See 
post.  §  288.] 

»  »mith  ▼.  State,  66  Md.  215, 
217.  S.  P.,  Bradbuiy  v.  Wageu- 
horst,  54  Pa.  St.  182 ;  Wood- 
bury V.  Berry,  18  Ohio  St. 
456.  And  see  St.  Louis,  etc.  R. 
R.  Co.  V.  Clark,  53  Mo.  234; 
Hicks  V.  Jamison,  10  Mo.  A  pp.  85. 

(&)  Nixon  V.  Phillips,  21  L.  J. 
Ex.  90,  7  Ex.  192. 
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defeat  the  object  of  the  act,  a  constrtiction  not  supported  1>y 
the  language  of  it  cannot  be  imposed  by  the  court  in  order 
to  effectuate  what  it  may  suppose  to  be  the  intention  of  tlie 
Legislature."]    "Our  decipinn,'^  says  Lord  Tenterden  («)• 
^'raay,  in  this  particular  ca<»c,  operate  to  defeat  the  object 
of  the  Act ;  but  it  is  better  to  abide  by  this  consequence 
than  to  put  ^pon  it  a  construction  not  warranted  by  the 
words  of  the  Act,  in  order  to  give  effect  to  what  we  may 
suppose  to   have  been  the  intention  of  the  Legislature." 
[A  fortiori,  where  a  statute,  in  language,  clear,  positive  and 
direct  and  leading  to  no  absurdity,  gives  a  suitable  remedy 
for  an  existing  evil,  though  an  inadequate  one,  a  construction, 
which,  upon  the  ground   of  a  supposed  intention  of  the 
Legislature  to  give  a  more  effectual  one,  would  undertake 
to  enlarge  the  terms  of  the  Act,  would  be  unwarranted  ;** 
and  especially  in  the  case  of  penal   statutes,  a  failure  of 
justice  resulting  from  the  grammatical  and  natural  meaning 
of  their  terms  cannot  be  obviated  by  a  construction  which 
would  extend  the  language  beyond  such  meaning.**    Again,] 
"I  cannot  doubt,"   says   Lord  Campbell,  (J)  "what  the 
intention  of  the  Legislature  was;  but  that  intention  has  not 
been  carried  into  effect  by  the  language  used.  ...    It  is  far 
better  that  we  shonld  abide  by  the  words  of  a  statute,  than 
seek  to  reform   it  according  to  the  supposed   intention." 
"  The  Act,"  says  Lord  Abinger,  in  another  case  (c),  "  has 
practically  had  a  very  pernicious  effect  not  at  all  contem- 
plated ;  but  we  cannot  construe  it  according  to  that  result."** 

§  7.  In  shoj't,  when  the  words  admit  of  but  one  meaning, 
a  Court  is  not  at  liberty  to  speculate  on  the  intention  of  the 
Legislature,  or  to  construe  an  Act  according  to  its  own 
notions  of  what  ought  to  have  been  enacted  {d).    Nothing 


"  Prye  v.  R.  R  Co..  78  II.  809 ; 
Leoni  ▼.  Taylor.  ^  Mich.  146. 

(a)  R.  ▼.  Barham.  8  B.  &  C.  99  ; 
and  see  per  Bay  ley,  J.,  in  R.  ▼. 
8loke  Damarel,  7  B.  &  G.  669. 

»  Ezekiel  v.  Dixon,  8  Ga.  146. 

•*  Remington  v.  State,  1  Oreg. 
281.     And  see  post.  §  155. 

(6)  Coe  ▼.  Lawrence.  1  E.  &  B. 
516.  22  L.  J.  140. 

(c)  Atty.  Genl   v    Lockwood,  9 


"HL  &  W,  895.  See  also  per  Lord 
Denman.  in  R.  y.  Kabe.  8  A.  &  £. 
581. 

**  See  a  most  able  discussion  of 
the  principle  under  examination  in 
the  dissenting  opinion  of  Mr.  Jus- 
tice Green,  in  Penna.  R.  R.  Co.  ▼. 
Pitteburgh,  104 Pa.  St.  522,  643.  seq. 

(d)  Per  Cur.  in  York  &  N.  Mid- 
land R  Co.  V.  R,  1  E.  &  B.  864 
22  L.  J.  Q.  B.  280. 
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eoold  be  more  daogeroas  than  to  make  saoh  oonsiderationB 
the  gronud  of  constrning  an  enactment  that  is  qnite  com- 
plete and  unambignoQS  in  itself.  ['^  The  moment  we  depart 
from  the  plain  words  of  the  statute,  according  to  their 
ordinary  and  grammatical  meaning,  in  a  hnnt  for  some 
intention  f onnded  on  the  general  policy  of  the  law,  we  find 
oorselves  involved  in  a  ^  sea  of  tronbles.'  DifScnlties  and 
contradictions  meet  as  at  every  turn."**  Indeed,]  to  depart 
from  the  meaning  on  acconnt  of  snch  views,  is,  in  trnth,  not 
to  constrae  the  Act,  but  to  alter  it  {a).  But  the  bnsiness  of 
the  interpreter  is  not  to  improve  the  statute ;  it  is,  to  ex- 
pound it.  [Whilst  he  is  to  seek  for  the  intention  of  the 
Legislature,*^  that  intention  is  not  to  be  ascertained  at  the 
expense  of  the  clear  meaning  of  the  words,**]  The  question 
for  him  is  not  what  the  Legislature  meant,  but  what  its 
language  means  (5). 

§  8.  X^mgoage.  Zntant  Judicial  LegiidaUonr— [It  is  inaccu- 
rate to  speak  of  the  meaning  or  intent  of  a  statute  as  some- 
thing separate  or  distinct  from  the  meaning  of  its  language. 
"  The  intention  of  the  Legislature  is  to  be  ascertained  by 
means  of  the  words  which  it  has  used,  and  though  these 
words  are  often  modified,  though  their  literal  sense  is  not 
always  adopted,  though  they  are  sometimes  strained,  trans- 
ported, treated  as  inadequate  or  as  superfiuous,  they  are  siill 
the  only  interpreters  of  the  mind  of  the  Legislature."** 
"Index  animi  sermo."**  *'  Tlie  court  knows  nothing  of  the 
intention  of  an  act,  except  from  the  words  in  which  it  is 
expressed,  applied  to  the  facts  existing  at  the  time  ;'*^*  ^'  the 
meaning  of  the  law  being  the  law  itself."^  It  is  upon  this 
ground  that  the  rule  must  have  its  rational   foundation. 


»  Dame*8  App.  63  Pa.  St  417» 
422,  per  Bharewood,  J. 

{a)  Per  Lord  Brougham  in 
Gwynne  v.  Burnell»  6  Bing.  N.  C. 
66  ;  per  Lord  Westburyin  Exp.  St. 
Bepalchre'ii,  88  L.  J.  Ch.  878  ;  per 
Grove.  J.,  in  Allkins  ▼.  Jupe,  L. 
R  a  C.  R  885. 

"  Jamea  v.  Patten,  6K.  Y.  9, 18. 

»  Leoni  v.  Taylor,  20  Mich.  1^; 
8.P.,Frye  v.  B.  R  Co.,  78  111. 

g>)  Wigram,  Interp.  Wills,  p.  7  ; 


per  Cockbiirn,  C.  J.,  in  P&lmer  v. 
Thatcher.  8  Q.  B.  D.  858,  47  L,  J. 
M.  G.  58 ;  per  Lord  Coleridge,  in 
Cozhead  ▼.  MuUis,  8  C.  P.  D.  4 19, 
7  L.  J.  761. 

••  Wilberforce,  Stat.    Law,    p. 
1Q2. 

^Edrich's  Case,  5  Rep.  at   p. 
118  b. 

^*  Logan  V.  Earl  Coiirtown     18 
Beav.  22. 

^  Reiser  v.  Saving  Fund  An^'n 
89  Pa.  St.  187,  144. 
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which,  whei^  the  words  can  bear  bat  one  meaning,  declares 
that  there  is  no  room  for  interpi'etation*      If  the  construc- 
tion of  a  statute  were  not  esBentially  the  construction   of 
its  language,  there  could  be  no  reason  for  binding  a  court 
to  tlie  clear  meaning  of  an  act  working  an  injustice  or  incon- 
venience unforeseen  by  the  Legislature.      Yet  it  is  dear^ 
that,]  to  give  it  a  construction  contrary  to,  or  different  from 
tliat  wliich  the  words  import  or  can  possibly  import,  is  not 
to  interpret  law,  but  to  make  it ;  and  Judges  are  to  remem  - 
ber  that  their  office  is  jus  dicere,  not  jus  dai-e  (a).     [Every 
departure  from  the  clear  language  of  a  statute  is,  in  effect, 
an  assumption  of  legislative  powers  by  the  court/'    It  has, 
indeed,  been  intimated  that  this  is  the  case  wherever  the 
court  permits  the  consideration  of  consequences  to  dictate 
tlie  construction   of  a  doubtful  act.^     '^  The  judge  must 
decide,  but  the  law  has  not  spoken.     It  is  evident  that  his 
functions  necessarily   become  to  a  certain  extent  legisla- 
tive."*'     It  is  submitted,  however,  that  this  is  inaccurate. 
If  the  judge  were  to  guess  at  the  interpretation,  and  arbi- 
trarily lix  the  result,  no  doubt  it  would  be  true  that  he 
would  be  assuming  the  functions  of  a  legislator.      But  so 
long  as  the  interpretation  of  an  ambiguous  enactment  pro- 
ceeds upon  ascertained  legal  principles,  which  "  those  who 
were  or  ought  to  have  been  learned  in   the  law  "  must  be 
supposed  to  have  understood,*'  and  with  reference  to  which 
the  act  must  he  presumed  to  have  been  framed  and  passed, 
it  cannot  be  said  that  the  result  is  a  new  law,  or  even  a 
departure  from  the  language  of  the  statute  construed.     It  is 
simply  giving  effect  to  that  language  as  understood  in  the 
light   of   recognized   rules    and   presumptions  relating    to 
legislative  language.] 

§  0.  Ap{»licatioii  of  the  Principle   of  Literal  Interpretation. — 
Though  this  rule  appears  so  obvious,  it  is   so  frequently 

(a)  Lord  Bacon,  Essay  on  Judica-  ^  See    Dudley  v.    Reynolds,  1 

ture.      Pdr  Pollock,  C.  B.,  in  Rod-  Kan.  286. 

rigues    v.  Melluisb,   10  Ex.   116.  ^  Sedgwick,  Constr.  of  Stat.  & 

[Poor  V.  Considine,  6  WaU.  458.]  Const.,  p.  266. 

•"Brewer  v.  Bloueher,  14  Pet.  <•  See  Brocket  v.  R.  R.  Co.,  14 

178;    Cearfoss  v.    State,  42  Md.  Pa.     St.    241,    243;    Com*th    v. 

4()d  Cliurchill,  2    Met.     (Mass.)    118 ; 

State  V.  Brooks,  4  Conn.  446. 
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appealed  to  that  it  is  advisable  to  illnstrate  it  by  some  exam- 
plea  to  show  its  general  scope  and  the  limits  of  its  applica- 
tion.    It  was  repeatedly  decided  at  law  (a),  for  instance,  that 
the  statQtes  of  limitations  which  enact  that  actions  shall  not 
be  brought  after  the  lapse  of  certain  periods  from  the  time 
when  the  eanse  of  action  accrued,  barred  actions  brought 
after  the  time  so  limited,  though  the  cause  of  action  was 
not  discovered  or,  practical!}',  discoverable  by  the  injured 
party  when  it  accrued,  or  was  even  fraudulently  concealed 
from  him  by  the  wrong-doer,  until  after  the  time  limited 
by  the  Act  had  expired  (5).      The  hardship  of  such  decis- 
ions is  obvious,  but  the  language  admitted  of  no  other  con- 
struction.     [Even  where  a  survey,  the  making  of  which 
would  have  had  the  effect  of  taking  the  case  out  of  a  statute 
of    limitations,   was    prevented   by  legislation,   the   court 
refused  to  admit  an  exception/^      So,  if  an  Act  provides 
that  convictions  shall  be  made  within  a  certain  period  after 
the  commission  of  the  offense,  a  conviction  made  after  the 
lapse  of  that  period  would  be  bad,  although  the  prosecution 
had  been  begun  within  the  time  limited,  and  the  case  had 
been  adjourned  to  a  day  beyond  it,  with  the  consent,  or 
even  at  the  instance  of  the  defendant  (c).     So,  when  an  Act 


(a)  Before  tbe  Jadicatore  Act  of 
1878  (s.  24). 

(»)  Short  V.  McCarthy,  9  B.  & 
A.  626  ;  BrowD  ▼.  Howard,  2  B.  & 
R  78  ;  ColviD  v.  Buckle,  8  M.  <& 
W.  680  ;  Imperial  Qas  Co.  v.  Lon- 
don Gas  Co..  10  Ex.  89  ;  Bonomi 
V.  Backhouse.  £.  B.  &  £.  622.  27 
L.  J.  Q.  B.  878.  28  L.  J.  880.  34  L. 
J.  181.  9  H.  L.  603 ;  Smith  ▼.  Fox. 
6  Hare,  886 ;  Violett  v,  ^ympeon, 
27  L.  J.  d  B.  136 ;  Hunter  ▼.  Gib- 
bons, 1  H.  &  N.  459;  Lamb  v. 
Walker.  8  Q.  B.  D.  889.  As  to 
concealed  fraud,  see  the  cases  in 
equity  collected  in  Ecclesiastical 
Commissioners  v.  N.  E.  R.  Co.,  4 
Ch.  D.  845,  and  since  the  Judica- 
ture Act  of  1878.  Gibbs  v.  Guild, 
9  Q.  B.  D.  591,  51  L.  J.  Q.  B. 
818.  See  also  Kirk  v.  Todd.  21 
Cb.  D.  484.  [*'The  idea  that 
implied  and  equitable  exceptions, 
which  the  Legislature  has  not 
made,  are  to  be  engrafted  by  tbe 
eoorts  on  a  statute  of  limitations  is 


now  generally  abandoned:"  Sedg- 
wick, Constr.  of  St^it.,  &c..  p.  277, 
citing  Oozier  y.  Ellis.  28  Miss.  730; 
Mclver  ▼.  Regan.  2  Wheat.  25. 
See  also  Allen  v.  Miller,  17  Wend. 
(N.  Y.)  202.  But  see  First  Mass. 
Tump.  ▼.  Fisher.  8  Mass.  201  ; 
Homer  ▼.  Fish,  1  Pick.  (Mass.) 
435.1 

^^Molver  y.  Regan,    2  Wheat. 
25. 

(e)  R.  y.  Bellamy.  1  B.  &  C.  500  ; 
R.  y.  Tolley,  8  East,  467  ;  Bellew 
y.  Wonford.  9  B.  &  C.  135 ;  Farrell 
V.  Tomlinson,  5  Bro.  P.  C.  438  ; 
Adam  y.  The  Inhabitants  of  Bris- 
tol, 2  A.  &  E.  889  ;  R.  v.  Mainwar- 
ing.  E.  B.  &  E.  474,  27  L.  J.  M. 
C.  278.  fSee  West  v.  Comm'th.  2 
Woodw.  (Pa.)  61,  where  a  judg 
mcnt  entered  on  March  27,  1871, 
in  pursuance  of  an  agreement  of 
counsel  made  March  21,  to  take 
up  the  case  on  that  day  for  argn 
ment,  was  reyersed  on  certiorari. 
the  offence  having  been  committed 
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gives  to  persons  aggrieved  by  an  order  of  jostices,  a  certain 
period  after  the  making  of  the  order,  for  appealing  to  tbe 
Quarter  Sessiona,  it  has  been  held  that  the  time  mns  from 
tliQ  day  on  which  the  order  was  verbally  pronounced,  not 
fi-om  the  day  of  its  aervice  on  the  aggrieved  person  {a). 
Even  when  the  order  is  made  behind  hia  back,  as  in  the  caBe 
of  stopping  up  n  road,  the  time  runs  from  the  same  date, 
and  not  from  the  day  on  which  he  got  notice  of  it  0),  not- 
withstanding  tlie  manifest  hardship  and  injustice  resulting 
from  such  an  enactment  (o). 

§  10.  The  Welsh  Sunday  closing  Act  of  1881,  being  fixed 
to  come  into  operation  on  the  day  "  next  appointed  "  for  the 
aiitmal  Ueensing  meeting,  wus  by  a  literal  construction  post- 
poned for  a  year  later  than  was,  in  all  probability  intended  ; 
but  the  Court  refused  to  avert  this  resnit  by  any  departnre 
from  the  primary  meaning  of  the  words  {d).  If  an  Act  of 
Parliament  provides  that  no  deed  of  apprenticeship  shall  be 
valid  unless  signed  and  sealed  by  justices  of  the  peace,  the 
omiesion  of  the  seal  would  he  fatal  to  the  validity  of  the 
instrument  (e).  [So,  under  a  statute  requiring  tlie  certificate 
of  a  married  woman's  acknowledgment  of  a  written  instni- 
uiont  to  he  under  seal,  the  absence  of  a  seal  renders  the  in- 
etruiuent  invalid."]  The  Bills  of  Sale  Act  requii-ing  an 
iifiidiLvit  of  the  duo  attestation  as  well  as  of  the  execution  of 
tlio  deed,  the  omission  in  the  former  to  mention  the  attes- 
tatioa  was  held  fatal,  although  the  attestation  clause  of  the 
deed  assorted  it  (/).    It  would  not  be  open  to  the  interpreter 

aeptember  18.  1S70,  and  the  gov-  (e)  R.  v.  Stoko  DamBrel.  7  B.  & 

eroLDg  statute  requtriag  the  coo-  C.  063.  Sea  also  B.  t.  Helliagliam, 

vIotioQ  to    be  made    within   six  3  Bott.  492 1  R.  v.  Hirgram,  6  T. 

monllis  after  the  commission  of  tlie  R.  163  ;  R.  v.  Bt.  Peter's,  1  B.  & 

oftuQce.]  Ad.  916  ;  R.  v.  Bt.  Paul's,  10  B.  <fc 

{1)  a  T.  Derbyshire.  7  Q.  B.  193;  C.   18 ;   R.  v,  Btftaordahire.  23  L. 

K.  V.  HuntiagdoQshire,  1  L.  M.  ft  J.  M.  0.  IT. 

P-  78;  Exp.  Johnson,  8  B.  &  8.  "McLaurin  t.  Wilson,  16  B.  C. 

fi47 ;  It   V.   Burnett,  1  Q.  B.   D.  408. 

flr.8 ;   comp.    R.   V.    Shrewsbury.  1  (T)  Ford  v.   Kettle.   9  Q.  B.  D. 

K.  &  B.  711,  33  L.  J.  M.  C.  98.  1S9.     [So,   tn  Innumerable  cases, 

(*)  R.  V.   Btaftonlshire,  8  Bast,  in    ihia    country,  where  stotutes 

151.  requireseparate  acknowledgements 

(c)  Ar  Lord  Elientwrongh,  Id.  by  married  women    of    the  free 

I.'iS.  execution  oT  conveyances  of  their 

(ci]  Rlchardi  V.  HcBride.  61  L.  property  Interests,  and  the  affixing 

J.  M.  O.  IS.  of  a  certificate  by  the  magistrate 
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in  sach  cases,  to  shat  his  ejes  to  the  formalities  reqaired| 
becsanse  he  deemed  them  nDimportant,  or  because  a  hardship 
or  failure  of  jastice  raiglit  be  the  coDseqaeuce,  in  the  par« 
ticniar  case  before  him,  of  a  neglect  of  any  of  them. 

An  Act  which  enacted  that  a  pilot  was  to  deliver  np  his 
licence  to  the  pilotage  anthorities  ^^  whenever  i*eqnired  to  do 
8o,"  woald  call  for  implicit  obedience  to  the  letter,  however 
arbitrarily  the  power  which  it  conferred  might  be  misused, 
and  although  the  withdrawal  of  the  license  would  in  effect 
amoont  to  a  dismissal  of  the  pilot  from  his  employment  (a). 
The  Prescription  Act,  making  all  easements  indefeasible 
which  were  enjoyed  for  a  number  of  years  "  next  before 
sonae  suit  or  action  wherein  the  claim  or  matter"  was 
broDght  in  question,  was  held  to  leave  the  title  to  every 
easement  inchoate  only,  no  matter  how  long  it  had  been 
aninterruptedly  enjoyed,  until  a  suit  or  action  was  brought, 
when  it  ripened  into  a  complete  right  (J).  The  Act  which 
provided  that  if  the  occupier  assessed  to.  a  rate  ceased  to 
occupy  before  the  rato  was  wholly  discharged,  the  overseers 
should  enter  his  successor  in  the  rate  book,  and  the  outgoer 
should  not  be  liable  for  more  than  his  due  proportion,  was 
held  not  to  relieve  him  from  the  rest  of  the  rate,  when  the 
premises  remained  unoccupied  after  his  removal  (o). 

An  enactment  that  a  magistrate  might  on  the  application 
of  the  mother  of  a  bastard,  summon  its  putative  father  for 
its  maintenance,  within  twelve  months  from  its  birth,  would 
not  authorize  a  second  magistrate  to  issue  a  second  summons 
after  the  expiration  of  the  first  twelve  months,  merely 
because  the  summons  could  not  be  seived  by  reason  of  the 
defendant  having  absented  himself,  and  could  not  be  renewed 
or  continued,  because  the  justice  who  had  issued  ithad  died{d). 


taking  the  acknowledgment  at- 
testing such  procedure,  the,  failure 
of  the  certificate  to  state  any  one 
of  the  requisites  has  been  held  to 
invalidate  the  instrument.] 

(a)  Henry  v.  Newcastle  Trinity 
House,  SKA  3.128,27  L.  J.  M. 
C.  67. 

(&)3&8Wm.  4,  c.  71;  Wright 
T.  WiUiams,  1  M.  &  W.  77.  See 
Ward  V.  Robins.  15  M.  <&  W.  237  ; 
and  Ck)oper  ▼.  Habbuck,  12  C.  B. 


N.  S.  456,  81  L.  J.  828. 

(e)  St.  Werburgh  v.  Hutchinson, 
5  Ex.  D.  19 ;  82  &  88  Vict.  c.  41,  s. 
16.  See,  as  other  illustrations,  R. 
▼.  Mabe,  8  A.  &  E.  531  ;  Marsdcn 
V.  SaYile  Foundry.  8  Ex.  D.  208  ; 
Simpkin  v.  Birmingham,  L.  R.  7 
Q.  B.  482  ;  White  v.  Coquetdale, 
7  Q.  B.  D.  288. 

(d)  7  &  8  Vict.  c.  101 ;  R.  v. 
Pickford,  1  B.  A  8.  77,  80  L.  J. 
M.  C.  188. 
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And  as  the  oame  enactmeDt  required  the  jastices  to  bear 
the  evidenoe   of  the  mother    at    the  hearing,   and    sacli 
otlier  evidence  as  ebe  might  prodnoe,  and  if  lier  evidence 
was  corroborated,  to  adjudge  the  man  to  be  the  patative 
father,  it  was  held  that  no  order  coald  be  made  against  tbe 
putative  father  when  the  mother  was  not  examined,  having 
died  after  the  summons  and  before  the  hearing  (a).     [So, 
whore  a  statute  declared   that  the  man  charged  by    the 
mother  of  a  bastard  child  to  be  its  father  should  be  tbe 
reputed  father,  and  she  persisting  in  said  charges  in   the 
time  of  her  extremity  of  labor,  or  afterwards  in  open  court 
upon  the  trial  of  the  person  so  charged,  the  same  should  be 
given  in  evidence    in   order  to  convict  such   person    of 
fornication,  it  was  held  that  her  declarations  during  labor 
not  corroborating  any  previous  "  charge,"  «.  e,  formal  com- 
plaint under  oath  before  a  committing  magistrate,  were  not 
sufficient  to  convict.**] 

§  11.  Where  an  Act  prohibits  the  removal  of  a  convic- 
tion by  certiorari  to  the  Supreme  Court,  that  writ  cannot  be 
issued  (justices  having  jurisdiction)  even  for  the  purpose  of 
bringing  up  a  case  stated  by  justices  for  the  opinion  of  the 
Couii; ;  although  the  object  of  such  a  prohibition  is  to  pi-e- 
vent  convictions  being  quashed  for  technical  defects,  but 
not  to  exclude  the  jurisdiction  of  the  Supreme  Court,  when 
consulted  on  a  substantial  question  which  the  justices  them- 
selves have  raised  (&).  An  Act  which  imposed  a  penalty  on 
any  person  who  piloted  a  ship  in  the  Thames  before  he  was 
examined  and  admitted  a  Trinity  House  pilot  was  held  not 
to  reach  one  who  had  been  expelled  from  the  Society  after 
examination  and  admission  (o).  So,  where  an  Act  gave 
an  appeal  to  the  next  session,  and  directed  that  ^'  no  appe::! 
should  be  proceeded  upon  "  if  it  was  found  by  the  session  tiiat 
no  reasonable  notice  had  been  given,  but  should  be  adjourned 
to  the  next  session,  the  appellant  was  enabled  to  secure  delay 
bj  omitting  to  give  any  notice,  so  that  the  session  could  not 

(1)  R  V.  Armytage,  L.  R.  7.  Q.  (&)  R  ▼.  Ohantrell,  L.  R  10  Q. 

R  7.8.  B.  687. 

«  Comm'th  v.  Betz,  2  Woodw.  (c)  Pierce    ▼.  Hopper,  1    Stra. 

(Pa.)  211.  24d. 


§  12]  LITBRAL   nVTEBPSBTATION.  17 

find  that  ^^  reasonable  notice  "  bad  been  given ((»).    In  this 
cafie  the  constmction  worked  an  injastice  and  enabled  a 
person  to  take  advantage  of  his  own  wrong  or  neglect ;  but  s 
the  lan^age  of  the  Legislature  admitted  of  no  other  con* 
Btmction.     Where  an  Act  disqualified  from  killing  game 
all  persons  not  possessing  land  of  a  certain  value,  except  the 
heir  apparont  of  an  esquire  or  other  person  of  higher  degree, 
it  was  held  that  esquires  not  possessed  of  the  requisite  prop- 
erty qualification  were  not  excepted.     However  strange  it 
might  seem  that  the  Legislature  should  refuse  them  the 
privilege  which  it  had  granted  to  their  eldest  sons  (a),  it 
was  held  to  be  safer  to  adopt  what  the   Legislature  had 
actnally  said  i-ather  than  to  conjecture  what  thej  had  meant 
to  say  {by     So,  under  an  Act  which  qualified  for  the  magis- 
tracy owners  in  immediate  remainder  or  reversion  of  lands 
leased  for  two  or  three  lives,  it  was  held  that  a  remainder- 
man expectant  on  the  death  of  a  tenant  for  life  in  possession 
was  not  qualified,  as  there  was  no  lease.     There  was  perhaps 
no  good  reason  why  the  qualification  should  not  have  been 
extended  to  such  a  remainderman,  but  there  was  no  actual 
absurdity,  inconvenience,  or  injustice  in  the  omission  (e2). 

§  12.  A  statute  which  empowered  a  Court  of  Bequests  to 
summon  any  person  residing  in  a  town  or  navigating  from 
its  port,  by  leaving  the  summons  at  his  abode,  and  to  proceed 
ex  parte  if  he  did  not  appear,  was  held  to  justify  ex  parte 
proceedings  against  a  seafaring  man  who  had  for  months 
before  the  summons,  and  during  the  whole  of  the  proceeding, 
been  absent  beyond  the  seas  {e).  [Dnder  an  act  which 
declared  the  wives  of  any  mariners  or  others  gone  to  sea  to 
have  the  rightf^and  duties  of  feme  sole  traders,  it  was  held 
immaterial  whether  the  hnsl)and  had  gone  to  sea  as  a 
mariner  or  a  passenger. **]  So,  where  an  Act  authorized 
justices  to  hear  bastardy  cases  on  proof  that  the  summons 

(a) 9  Geo.  1.,  c.  7;  R  v.  Bucks,  v.  WatU,  2  £.  &  B.  452,  22  L.  J. 

8  East,  842  ;  R.  v.  Staffordshire,  7  149. 

East,  M9.  Bee  R.  v.  Sussex,  4  Best         (e)  Culvereon  v.  MeltOD,  12  A. 

ft  8.  966 ;  84  L.  J.  M.  C.  69.  &  £.  753. 

{b)  Jones  V.  Smart,  1  T.  R  44.  "^  Jacobs    y.     Featherstone,    6 

(6)  Per  Ashuist,  J.,  Id.  51.  Watts  &  Serg.  (Pa.)  846 

;dO  18  Geo.  2,  c.  20 ;  Woodward 

2 
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had  been  served  at  the  last  place  of  abode  of  the  putative 
father,  it  was  held  that  thej  had  jorisdiction  in  a  case  where 
the  latter  was  abroad,  and  had  had  no  cognizance  of  the 
summons  {a).    The  Carriers  Act,  which  exempted  a  common 
carrier  from  liability  for  the  loss  of   or  injury  to  certain 
classes  of  goods  unless  the  value  was  declared  and  insured, 
was  construed  literally  as  exempting  him  from  liability,  even 
when  the   loss   was   owning  to   his  negligence  (&).     The 
Common  Law  Procedure  Act  of  1854,  which  empowered  a 
judge  to  order  cither  party  to  a  cause  to  produce  documents, 
upon  the  application  of  the  other  party  suppoi*ted  by  his 
own  affidavit  was  held  not  to  authorize  an  order  on    the 
affidavit   of  another  person   in   its  stead  ((?).     [So,  under 
a  statute  requiring  the  deed  of  a  feme  convert  to  be  ac- 
knowledged by  her,  she  cannot  acknowledge  by  attorney  in 
fact ;  *'  nor    can   the   magistrate,    required    to    take    her 
acknowledgment,  take   it  through '  a   sworn   interpreter.^] 
So,  the  Solicitors  Act,  23  &  24  Vict.  c.  127,  s.  28,  which 
authorises  the  imposition  of  a  charge  for  cost  on  property 
recovered  or  preserved  through  the  instrumentality  of  a 
solicitor,  was  held  not  to  authorize  such  a  charge,  where  the 
suit  was  to  prevent  or  stop  an  invasion  of  the  right  to  light ; 
for  this  was  a  suit  not  respecting  property,  but  respecting 
an  easement  merely,  or  the  mode  in  which  it  was  enjoyed  (6)  • 
nor  to  a  case  where  proceedings  had  not  gone  beyond  a 
decree  for  an  account,  and  the  parties  had  then  compromised 
without  the  knowledge  of  the   solicitor  of  the  party  who 
thereby  did  recover  property  {e), 

§  13.  [In  obedience  to  the  rule  in  question,  the  Supreme 
Court  of  the  United  States  refused  to  modify,  by  a  con« 
strnction  which  would  have  read  an  act  as  if  a  succeeding 


(a)  R.  y.  Damarell.  L.  R  8  Q.  B. 
769.  See  also  R.  v.  Davis.  1  Bail 
Q.  C.  191,  22  L.  J.  M.  C.  148  ;  R. 
V.  Higgins,  7  E.  &  B.  657.  26  L.  J. 
M.  G.  116;  Comp.  R.  v.  Smith. 
L.  R.  10  Q.  B.  604. 

(b)  HiotOQ  y.  Dibben,  2  Q.  B. 
646  :  Morritt  y.  N.  E.  R.  Co.,  1 
Q.  B.  D.  802. 

(c)  CbristophersoQ  «.  Lotinga, 
15  C.  B.  N.  S.  809  ;  comp.  Kings- 


ford  «.  G.  W.  R.  Co.,  88  L.  J.  C. 
P.,  807,  16  Q,  B.  N.  a  761. 

**  Dawson  v.  Shirley,  6  Blackf. 
(Ind.)581.     . 

"  Dewey  v.  Campan,  4  Mich. 
665. 

{d)  Foxon  «.  Gascoigne,  L.  R.  9 
Oh.  654. 

(«)  Pinkerton  o.  Easton,  L.  R.  16 
Eq.  440. 


\ 
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section  preceded  the  one  next  before  it,  the  langnage  of 
the  statnto,  which,  read  in  the  order  of  its  Clauses,  pre- 
sented no  ambiguity,  although  it  resulted  in  what  was  termed 
%>y  dissenting  members  of  the  Court  an  absurdity,  viz.,  the 
giTing  of  an  intestate^s  estate,  not  to  his  next  of  kin,  but  to 
ji  is  brothers  and  sisters,  instead  of  his  own  children.**     By 
adopting  the  construction  which  would  have  read  the  fifth 
section  as  preceding  the  fourth,  ^^  instead  of  adjudicating," 
^ays  Mr.  Justice  Swayne,  ^^  we  should  legislate.  •  •  Our 
f nnction  is  to  execute  the  law,  not  to  mal^e  it.''**    And 
following  the  same  rule  of  literal  construction,  it  was  held 
that  the  phrase  ^^  and  have  the  casting  vote "   gave   the 
chainnan  to  whom  it  applied  a  casting  vote,  in  addition  to 
iiis  previous  vote  as  a  member  upon  the  same  question,  i.  «., 
ji  doable  vote  in  case  of  a  tie.**  Again,  where  an  act  provid- 
ing for  the  manner  in  which  a  person  charged  in  execution 
might  obtain  his  liberation  from  imprisonment,  required 
that  notice  should  be  served  "  on  the  creditor  or  creditors,  if 
lie,  she  or  they  are  wUhi'n'the  Commonwealth,"  the  court 
decided  that  notice  must  be  served  on  all  such  creditors, 
though   such  construction   was  admittedly  attended  with 
great  inconvenience    where    qreditors    were    numerouB,** 
And  in  the  provision  of  a  statute  for  the  improvement  of 
«wamp  lands  upon  a  petition  by  owners,  the  phrase  '^  the 
greater  part  of  them  in  interest"  was  construed,  according 
to  its  plain  meaning,  as  referring  to  that  portion  having  the 
greatest  interest  in  point  of  value,  regardless  of  the  question 
^f  area.** 

I  14.  [So,  under  an  act  which  declared  that  all  policies 
of  life-insoranee  or  annuities  taken  or  to  be  taken,  out  for 
the  benefit  of,  or  bona  fide  assigned  to,  the  wife,  or  children, 
or  other  dependent  relative,  shonld  be  vested  in  such  bene- 
ficiary free  and  clear  from  all  claims  of  the  creditors  of  the 
insured,  it  was  held  that  the  question  of  bona  fides  could 
only  arise  in  cases  of  assignments^  and  'that  the  title  of  the 

"Poor  v.  Conridine,  6 Walt.  4S6.        »  Pteople  v.  Chvach,  48  Barb. 

**  Ibid.  Compare,  on  the  subJeoC     (K.  Y.)  doa. 
of  transpositioa  of  clauses,  State        ••  Putnam  v.  Looelev.  11  Pick. 
T.  Turnp.  Co.,  Id  Ohio  St.  808;     (Ma8«.)48T. 
AM  Bee  post,  %  818.  «  Heniy  v.  Thomas,  119  Mass. 

G88. 
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beneiiciu-y,  when  existing  by  force  of  origioal  iBene  in  the 
name  or  for  the  beueiil:  of  such  beneficiary  mmt  be  deemed 
irrei^peetive  of  any  qnestion  of  good  faith."    A  provision  in 
a  statute  that  "  all  laws  and  parts  of  laws  now  in  force, 
relative  to  the  sale  of  vinous  or  spiritaons,  malt  oi;  brewed 
liquore,  or  any  admixtnre   thereof,  in  the   conaty  of   A., 
or  any  part  thereof,  be  and  the  same  are  hereby  repealed," 
repe:iled  as  to  the  coanty  of  A.  all  general  and  special  laws 
respecting  sncli  sale  in  force  in  said  county,  except  those  for 
^vilicll  the  act  itself  provided  ;  it  repealed,  e.  ff.,  the  general 
law  prohibiting  the  sale  of  intoxicating  Hqnors  on  Snoday.**' 
An   act  anthorizing  the  transfer  of  judgments   generally 
from  one  coanty  to  another  for  the  purpose  of  lien,  per- 
mitted the  transfer  of  a  jndgment,  for  tliat  purpose,  which 
had  been  opened  by  the  court  of  the  county,  in  which  it  was 
originally  entered,  and  as  to  which  an  issue  had  been  awarded 
by  eaid  conrt,  and  defendant  let  into  a  defence."     An  act 
providing  that  "  any  borrower  "  might  contract  for  the  pay- 
ment, in  additiou  to  interest,  of  "  any  and  all  sums  assessed 
or  to  be  aeseseed  for  taxes  npon  the  loan  or  its  iiitercet," 
applios  as  well  to  municipal  corporations  as  to  other  oor- 
ponitioQS  and  individuals."     Under  an  act  abolishing  im> 
prisonment  for  debt,  a  judgment  or  deoree  for  the  payment 
of  cot:itB  incident  to  a  suit  founded  npon  contract,  and  not 
involving  a  breach  of  trust,  «.  ff.,  the  payment  of  master's     • 
fees  in  an  equity  proceeding,  was  held  unenforceable  by 
attachment  against  the  person  of  the  defendant.**     An  act 
autlioi'izing  the  filing  of  mecliauics'  liens  in  certain  cases. 
against  leased  estates,  applies  whether  the  lease  be  oral  or 
written."     Under  an  act  providing  that  real  estate  sold  by 
tlic  glieriS  shall  be  held  and  enjoyed  by  the  purchaser,  his 
heirs  and  assigns,  ae  fully  and  amply,  and  for  such  estate  ot 
eBtatca  as  the  defendant  had  therein,  the  omission  of  wordb 

"  McCutclicOB's   Avp;  W    Pa.  of  the  proceedings  on  the  original 

Si.  ViJ,  Judgment:  Ibid. 

"  t'oni'ih  T.  GedikoU,  101  Pa.  "  Fidelity,  Ac.  Co.,  y.  Scranton, 

St.  3,11.  103  Pa.  at.  387. 

"  Kiiiiinning  lus.  Co.  v.   Suotl,  "  Pierce's  App.,  103  Pa.  St.   87. 

101  Pii,  St.  «9  ;  tlioiJgli,  of  course,  Comp.  post,  g  74,  Wood  v.  Wood. 

no  cmi-LiHon  could  1w  Issued   on  Pliilf.  L.  [N.  C.)  538. 

Ihetransuiipt,  during  the  pendflQoy  "Mountain  City,   Ac.   Ass'n.  v. 
Eearns,  103  Pa.  St  408. 
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of  inheritance  in  the  sberifTs  deed  does  not  limit  the  estate 
conveyed  to  the  purchaser.**    An  act  authorizing  a  corpora- 
tion to  assess  npon  each  share  of  stock  snch  sums  of  money 
as  the  Btockholders  think  proper,  not  e%eeding,  in  the  whole, 
the  original  par  valne  of  the  stock,  confers  the  power  to 
make  Buch  assessments  npon  stock  the  fnll  par  value  of 
wliicli  has  been  already  paid  by  the  subscriber."    Under  an 
act  giving  a  reward  to  ^^  whosoever  shall  pursue  and  appre- 
hend any  person  who  shall  have  stolen  any  mare/'  etc.,  the 
owner  of  such  animal,  who  pursues  and  apprehends  the  thief 
that  stole  it,  is  entitled  to  the  reward.**    Upon  the  same  prin- 
ciple  of  construction  an  act  making  the  property  of  the  county 
of  B.  in  the  township  of  O.  liable  to  road-taxes  in  said  town- 
ship, did  not  subject  to  such  taxation  the  real  estate  owned 
in  said  township  by  the  "  Directors  of  the  Poor,  etc.,  of  the 
county  of  B.,"  a  corporation  created  by  statute  for  purposes 
relating  to  the  poor  of  said  county.     '^  It  certainly  does  not 
matter  that  the  money  used  for  the  purchase  of  the  laud  and 
the  erection  of  the  buildings  was  raised  bynissessments  made 
by  the  County  Oommissioners,  for  the  money  thus  raised  was 
intended  for  the  use  of  the  poor  district,  and  the  municipal- 
ity known  as  B.  County  had  no  interest  in  or  control  over 
it  or  the  property  it  was  used  to  purchase."** 

§  15.  [So,  again,  power  given  by  statute  to  purchase  "  any 
property,"  gives  power  to  purchase  real  and  personal  prop- 
erty.** And  an  act  disposing  of  state  property,  excepting 
that  portion  ^^  known  as  the  government  reservation,"  excep- 
ted all  lands  known  by  that  name,  whether  the  reservation 
had  any  legal  existence  or  not.**  In  another  case,  the  court 
refused  to  read  "  no  "  for  "  an  "  in  the  absence  of  positive 
proof  of  error  furnished  by  the  original  enrolled  bill.'* 
Under  a  statute  providing  that  ^^  an  action  may  be  brought 
by   any   person  in  possession.  .  .  against  any  person    who 

•«Midd1eton  v.  Middleton,   106  •»  Cumru    Township    v.     Poor 

Pa.  Bt.  263.  Directors,  lid  Pa  St.  264. 

•Price's  App..  106  Pa.  St.  431.  ••  DeWitt  v»  San  Francisco,  2 

See  to  similar  effect,  as  to  liability  Cal.  280. 

of  stockholders  under  Wis.  R.  8.  **  People  v.  Dana.  22  Cal.  11  ; 

£1760.    Sleeper   v.  Goodwin,  67  Bhine  v.  Bowman,  Id.  28. 

Wis.  577.  ^  Angele  de  Sentmanat  y.  Sould, 

«  Buaer  Co.  y.  Leibold,  107  Pa.  88  La.  An.  600. 
St.  407. 
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claims  an  estate  •  .  therein  '.  .  adverse  to  Iiiin,  foi*  the  pur- 
pose of  determiiiing  snch  adverae  claim,''  etc.,  it  was  held 
that  any  interest  claimed  adversely  to  the  plaintiff  migbt  be 
determined,  whether*  claimed  from  the  same  source  from 
which  the  plaintiff  claimed,  or  from  a  different  one.** 
Where  a  statute  prescribes  as  the  pnnishment  for  an  offense, 
fine  and  imprisonment,  the  court  is  bound  to  inflict  botli 
upon  the  party  convicted."] 

§  16.  [Again,   where  an  act  dii*ected  that  '*  the  unpaid 
balance"  ^^of  $664,300"  on  the  sale  of  certain  railroads^ 
*'  together  with  all  interest  that  might  accrue  thereon,"    be 
appropriated  to  building  a  branch  road  between  certain  ter- 
mini, and  the  unpaid  balance  upon  the  sale  referred  to  was, 
in  point  of  fact,  $674,300,  it  was  held,  that,  the  language 
being  plain  and  unequivocal,  it  could  not  be  controlled  by 
any  presumed  intention  to  appropriate  the  whole  balauee, 
and  that,  therefore,  a  mandamus  would  not  lie  against  the 
State  to  enforce  the  payment  of  the  difference  of  $10,000 
between  the  actual  balance  and  the  sum  named  as  such  in 
the  Act.**     So,  under  an  Act  providing  that  a  demand  exhib 
ited  within  two  years  might  be  proved  within  three  years^ 
although  it  was  clear  that  three  was  substituted   for  two  by 
mistake,  the  court  refused  to  construe  away  the  plain  mean- 
ing of  the  language  as  it  stood.**      So,  again,  where  it  wa& 
evident  that,   in  copying  from  an  earlier  act,   the   words 
"  other  than  the  county,"  before  the  word   *'  from,"  had 
been  omitted  in  the  requirement  of  fifteen  days^   notice  of 
''  a  motion  to  amerce  the  sheriff  of  any  county  from  which 
the  execution  is  issued,"  the  court  declined  to  depart  fi*oin 
the  obvious  meaning  of  the  language  used,  by  interpolating^ 
the  omitted  words.'*    An  act  entitling  widows  and  orphans- 
of  testators  and  intestates  to  a  reasonable  support  and  main- 
tenance out  of  their  estates,, for  a  period  of  twelve  months 
immediately  after  the  death  of  such,  was  held  to  apply 
equally  whether  the  estates  thus  drawn  upon  were  solvent 

^1  Walton  V.  Perkins,  83  Minn.  Clark,  63  Mo.  214. 

857.  ^*  Hicks  v.  Jamison,  10  Mo.  App. 

"  U.  8.  v.  Vickery,  1  Har.  &  J.  85.    And  see  Pacific  v.  Seifert,  79 

(Md.)    427.     S.    P. .    ComHU    v.  Mo.  210. 

Sliade,  1  Woodw.  (Pa.)  44.  '»  Woodbury  v.  Beny,  18  Ohio 

'» St.  Louis,  etc.  li.  R.  Co.   v.  St.  456. 
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or  iosolvent.**  An  act  forbidding  the  oarrjing  of  concealed 
deadly  weapons  is  violated  by  the  carrying  of  a  pistol  con- 
cealed bat  for  a  moment^ 

§  17.  BzoepUonai^It  is  but  a  corollary    to    the  general 

rale   in  qnestion,  that  nothing  is  to  be  added  to  or  to  be 

taken    from   a  statute,  nnless  there  are  similar  adequate 

groands   to    justify    the    inference    that  the  Legislature 

intended    something  which    it    omitted    to    express    (a). 

[Unlefis  upon   snch  grounds,  courts  are  not  at  liberty  to 

engraft  exceptions  or  limitations  upon   words  of  general 

scope  and  comprehensiveness.^    Where  a  statute  makes  no 

exceptions,  the  courts  can  make  none.^    Thus,  where  an  act 

prohibited  absolutely  the  sale  of  liquor,  the  court  refused  to 

recognize  an  exception  in  the  case  of  liquor  shown  to  have 

been  sold  and  used  as  medicine.**      So,  an  act  making  the 

probate  of  wills  devising  real  estate  conclusive  as  to  such 

realty  unless  appealed   from   within   five  years,   operates 

against  all  persons,  whether  under  disabilities  or  not.*'     And 

a  statutory  limitation  to  five  years  of  the  lien  of  a  decedent's 

debts  upon  his  realty,  excepting  the  cases  of  mortgages  and 

judgments,  and  where  an  action  for  recovery  is  brought,  is 

subject  to  no  other  exceptions,  and  to  no  distinction  as  to 

the  character  of  the  debt  or  demand  ;  so  tliat  a  debt  due  by 

a  guardian,  at  his  death,  to  his  ward,  though,  as  a  trust, 

beyond  the  reach  of  the  genei*al  limitation  laws,  can  be  a 

lien  on  his  real  estate,  except  in  the  cases  provided  for  by 

^  Hopkins  v.  LoDg,  9  Ga.  261.  some  supposed  intent,  or  absence 

"  Brinson  v.  State,  75  Oa.  883.  of  intent,  which  would  prevent  the 

(a)  See  per    Tindal,  G.    J.,  in  application  of  the  words  actually 

Eyerett  v.  Wells,  2  M.  &  Gr.  277 ;  used  to  a   given  subject:"   Pitts- 

per  Lord  Westbary  in  Exp.   St.  burgh  v.  Ealchtlialer,  114  Pa.  St. 

Sepulchre.  88  L.  J.  Oh.  375 ;  Re  547,  552. 

Cherry's  Estate,  81  L.  J.  Ch.  861.  »  Com'th  v.  Kimball,  24  Pick. 

See,     however.     Re     Wainright,  (Mass.)  870.    But  see  Thomasson 

Williams  V.  Evans,  and  other  coses  v.  State,  15  Ind.  449,  where,  by 

mentioned  infra.  g§  295,  et  seq.  construction,  exceptions  were  made 

^  U.  8.  v.  Coombs,   12  Pet.  72  ;  as  to  liquor  sold  for  medicinal  or 

Tyman  v.  Walker,  85  Cal.   684  ;  sacramental  purposes. 

Jones  V.  Jones,  18  Me.  808 ;  Har-  '>  Cochran  v.  Young.  104  Pa.  St. 

rmgton  v.  Smith,  28  Wis.  48  ;  Tor-  838  ;  and  see  Warfield  v.  Fox,  58 

nnce  v.  McDougald,  12  Ga.  526.  Id.  882 ;  Hunt  v.  Wall,  75  Id.  418; 

^irlpatrick  v.  Byrne,  26  MIfb.  and  see  McGaughey  v.  Brown,  46 

B7.   *'  It  is  always  unsafe  to  depart  Ark.  25,  87.  as  to  coverture,  citing 

from  the  plain  and  literal  meaning  Pry  or    y.   Ryburn.   10  Id.    671  ; 

of  the  words  contained  in  legisla  Gwynn  v.   McCauIcy.  82  Id.  97  ; 

tivc  enactments  out  of  deference  to  Morgan  v.  Hamlet,  113  U.  S.  440. 
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the  act,  for  only  five  years  after  the  guardian's  death."    So, 
where  an  act  aathorized  the  courts  of  common  pleas  to 
change  the  name,  style  and  title  of  any  corporation  within 
their  respective  jurisdictions,  *^  provided,  that  no  proceeding 
for  such  purpose  shall  be  entertained  by  the  courts  until 
notice  of  such  application  is  given  to  the  Auditor  General, 
and  proof  of  such  fact  is  produced  to  the  courts,"  it  was 
held  that  this  requisition  applied  to  all  corporations  whether 
of  the  class  whose  chartera  were  to  be  filed  in  the  Auditor 
GeneraPs  office,  or  not.**      And  so,  again,  under  a  statute 
declaring  that "  all  property  .  .  from  which  any  income  or 
revenue  is  derived  shall  be  subject  to  taxation,"  it  was  held 
that  water-works  from  which  a  revenue  was  derived,  though 
the  works  were  owned  by  a  municipality,  and  irrespectively 
of  the  question  whether  the  revenues  were  paid  into  the 
treasury   of  the  municipality  or  used  in  maintaning  and 
improving  the  property,  were  subject  to  county-tax.**    Upon 
the  same  principle  an  act  permitting  any  wife  to  file  a  libel 
in  divorce,  includes  a  wife  who  is  under  age  ;**  and  an  act 
authorizing  the  foreclosure  of  mortgages  by  advertisement 
and  sale  under  power  contained  in  them,  admits  of  no  excep- 
tion in  favor  of  an  insane  mortgagor.*^ 

§  18.  AdditioiiB.->A  case  which  has  been  omitted  is  not  to 
be  supplied  merely  because  there  seems  no  good  reason  why 
it  should  have  been  omitted,  and  the  omission  appears  con- 
sequently to  have  been  unintentional.  Thus,  the  Divorce 
Act,  which  provided  that  any  order  made  for  the  protection 
of  the  earnings  of  a  deserted  married  woman  might  be  dis- 
charged by  the  magistrate  who  made  it,  was  held  not  to 
empower  his  successor  to  discharge  it,  though  the  magistrate 
who  had  made  it  was  dead  {a).  [So,  where  an  act  had  con- 
ferred upon  an  officer  the  right  to  receive  the  proof  or 
acknowledgment  of  all  instruments  in  writing  conveying 

n  Oliver's  App.,  101  Pa.  299.  Sharp,  5  B.  <&  8.  822  ;  88  L.  J.  M. 

»  Re  First  Presb.  Church,  107  C.  152  ;  see  now  27  &  28  Vict  c. 

Pa.  St.  648.  45.    See  also  Nettleton  ▼.  Burrell. 

•♦  Erie  Co.  v.  Com'rs  of  Water  8  Scott.  N.  R.  788 ;  Wanklyn  v. 

Works.  113  Pa.  St  868.  WooUett,  4  C.  B.  86 ;  li.  v.  Ash- 

^  Jones  y.  Jones.  18  Me.  808.  burton,    8  Q.   B.  871 ;   Higgs  v. 

MEncking  v.  Simmons,  28  Wis.  Schroeder,  8  C.  P.  D.  252  ;  JNew- 

272.  ton  y.  Boodle.  8  C.  B.  795  ;  Hind 

(a)  21  &  22  Vict.   c.  85  ;  Exp.  v.  Arthur,  7  D.  &  L.  262, 
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laod  within  the  connty  in  which  he  had  jariBdiotion,  and  a 

later  Btatnte  enlarged  his  authority  to  take  acknowledgments 

of  deeds  for  lands  in  any  part  pf  the  state,  it  was  held  that, 

bis  power  to  receive  proof  of  deeds  remained  restricted 

to  deeds  conveying  land  in  his  own  county.**    Similarly,  an 

act  providing  for  testing  the  accoracy  of  the  weights  and 

measures  used  in  selling  commodities,  and  punishing  the  sell- 

iDg  by  unmarked  weights  and  measures,  was  of  necessity 

held  inapplicable  to  buyers'  scales  and  measures.**    In  both 

of  these  cases,  it  was  admitted  that  there  was  no  apparent 

reason  for  the  discrimination.      But  the  language  of  the 

enactments  was  free  from  ambiguity  and  unceitainty,  and 

in  such  cases,  courts  cannot  supply  defects  in  the  enactment 

in  order  to  carry  out  more  fully  the  supposed  purpose  and 

intent  of  the  Le^rislature.**    ^'  It  is  not  for  courts  of  justice, 

proprio  marte,  to  provide  for  all  the  defects  or  mischiefs  of 

imperfect  legislation.**]     If  an  Act  requires  that  a  writ,  on 

renewal,  shall  be  sealed  with  a  seal  denoting  the  date  of 

renewal,  a  copy  of  the  writ  cannot  be  substituted  for  the 

original  for  this  purpose,  when  the  original  is  lost  {a),     [So, 

^hei-e  an  act  requires,  in  order  to  entitle  plaintiff  to  judg- 

'^^ent  for  want  of  an  aflBdavit  of  defense,  that  he  file  a  copy 

^^  the  instrnment  or  book  entries  upon  which  his  suit  is 

based,  nothing  short  of  an  actual  copy  will  suffice,  and  a 

reproduction  of  a  lost  bond  or  book  entry  cannot  be  filed 

^th  the  effect  of  enti  tling  plaintiff  to  such  judgment.*']     So, 

^Iso,  it  was  held  that  the  26  &  27  Vict.  c.  29,  which  enacts 

.  that  answers  made  to  an  election  commission  shall  not  be 

Admitted  in  evidence  in  any  proceeding  except  in  cases  of 


"Peters  v.  Ck>DdroD,  2  Serg.  & 
K  (Pto.)  80. 

"  Boutbw.  R.  R.  Co.  T.  Cohen. 
49  Qa.  e27. 

»  Swift  v.  Luce,  27  Md.  285. 

^  Stort,  J.,  in  Smith  ▼.  Kues,  2 
Snmn.  864,  865. 

(a)  15  &  16  Vict  c.  76,  and  Ord. 
8,  Judia'Act ;  Davis  y.  Garland,  1 
O.  B.  250 ;  and  see  Nazer  y.  Wade, 
1  B.  &  8.  728,  81  L.  J.  Q.  B.  5 ; 
Evans  y.  Jones,  Id.  61 ;  Freeman 
V.  Tranch,  12  C.  B.  406,  21  L.  J. 
314    [Bot  under   an    act  which 


made  it  the  duty  of  the  reooi'der  of 
deeds  to  "certify  the  recogni- 
zance*' of  certain  ofQcers  to  the 
prothonotaiT  of  the  court  of  com- 
mon pleas,  for  tbe  purpose  of  fix- 
ing a  lien  on  the  lands  of  tbe  sure- 
ties, etc,  a  certification  of  a  certi- 
fied copy,  instead  of  the  original, 
was  held  a  compliance  with  the  act: 
Berlin  y.  Highbergcr,  104  Pa.  St. 
148.J 

•»  Com'th  V.  Laws,  7  W.  N.  C. 
(Pa.)  80 ;  Stoops  y.  Post,  15  Id. 
176. 
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/^indictment"  for  per  jar j,  left  them  exclnded  in  ^'infornna- 
tions ''  for  perjary  filed  by  the  Attorney-general  (a). 

§  19.  When  the  Common  Law  Prooednre  Act  of  1852 
abolished  the  writ  of  distrinjrn^  without   providing  for  tbe 
service  of  a  writ  on  lunatics  in  confinement  and  inaccessible, 
it  was  fonnd  that  no  actions  conld  be  prosecuted  against 
them  (}).      So,  when  extra-parochial  places  were  made  rate- 
able without  either  repealing  the  enactments  which  required 
that  a  copy  should  be  affixed  on  or  near  the  doora  of  all  the 
churches  in  the  parish,  or  making  any  other  provision  for 
publication,  it  was  held,  where  there  was  no  church  in  the 
extra-parochial  place,  that  a  rate  affixed  on  a  church  door 
fifty  yards  from  the  boundary  was  not  valid  for  want  of 
publication  (c).    The  4  &  5  W.  &  M.  c.  20,  which  required 
that  judgments  should  be  docketted,  enacted  that  undock- 
etted  judgments  should  not  affect  lands  as  regarded  pur- 
chasera  or  mortgagees,  or  have  preference  against  heirs  or 
executors.     The  2  &  3  Yict.  c.  11,  abolished  docketting,  and 
enacted  that  no  judgment  should  have  effect  unless  regis- 
tered ;  but  it  made  no  provision  for  the  protection  of  heir» 
and   executors.      Though   this   was  perhaps  an  oversight, 
resulting  in  hardship  on  an  executor  who  had   paid  simple 
contract  debts  without  keeping  sufficient  assets  to  meet  an 
unregistered  judgment  of  which  he  had  no  notice,  the  court 
refused  to  supply  the  omission  {d).      These  were  all  casus 
omissi  which  the  court  could  not  reach  by  any  recognized 
canons  of  interpretation.      [For,  whitit,  where  a,  case  not 
expressly  provided  for  by  a  statute  i*  yet  so  clearly  within 
its  reason  as  to  warrant  the  inference  that  the  Legislatui'e, 
having  the  case  in  contemplation,  deemed  it  unnecessary 
expressly  to  enumerate  it,  the  court  may  extend  the  words 
of  the  statute  to  such  case,  although,  in  their  primary  sensd, 
they  may  not  include  it ;  yet  if  there  is  nothing  in  the  con- 
text to  give  them  a  broader  meaning, — if  the  omission  was 
because  the  contingency  was  unforeseen,  and  therefore  not 

(a)  R  v.  Blator,  8  Q.  B.  D.  267.  (e)  R.  v.  Dyott.  0  Q.  B,  D.  47. 

(b)  Holmes  v.  Service.  15  C.  B.     61  U  X  KM ;   17  Geo.  2,  c.  8,  and  1 
208,  28  L.  J.  24  ;  Williamson  v.     Twt  c,  46. 

Maggs.  28  L.  J.  Ex.  5.     See  Judic.         ((2)  Pu^r  v.  Redman,  26  Beav. 
Act,  1876,  Ord.  9  (5).  9^,  29  L.  J.  824. 


§20]  LrrxBAL  imtbkpbktatiok.  27 

within  the  contemplation  of  the  Legislature,  the  court 
would  be  assuming  legislative  powers,  if  it  were  to  supply 
the  defect."] 

§  20.  Where  an  Act  authorized  the  apportionment  of  the 
cost  of  making  a  sewer,  without  limiting  any  time  for  the 
purpoAe,  the  court  refused  to  read  the  Act  as  limiting  the 
exercise  of  the  power  to  a  reasonable  time  {a).    The  21  Jac. 
1,  having  provided  that  the  Statute  of  Limitations  should 
not  mn  while  the  plaintiff  was  beyond  the  seas,  and  the  4 
&    5    Anne  having   made  a  similar  provision  where  the 
defendant  was  abroad,  the  3  <fe  4  W.  4,  c.  42,  enacted  that 
no  part  of  the  United  Kingdom  should  be  deemed  beyond 
the  seas  within  the  meaning  of  the  former  Act,  but  made 
no  mention  of  the  latter ;  and  it  was  held  that  it  could  not 
be  stretched  to  include  it  (6).      There  may  have  been  no 
good  reason  for  thus  limiting  the  new  enactment  to  the  Act 
of  James ;  but  there  was  no  sufficient  ground  either  in  the 
context  or  in  the  nature  of  the  consequences  resulting  from 
the  omission,  for  concluding  that  the  Act  of  Anne  was 
intended  to  be  included.     So  when  the  Married  Women's 
Property  Act  of  1870  empowered  a  married  woman  to  sue, 
without  making  her  liable  to  be  sued,  it  was  held  that  no 
action  lay  against  her  {o).       The  Habitual  Criminals^  Act, 
(  in  enacting  that  upon  a  trial  for  receiving  stolen  goods,  a 

previous  conviction  for  any  offense  involving  dishonesty 
should  be  admissible  against  the  prisoner  as  evidence  of  his 
having  received  with  guilty  knowledge,  provided  th»t 
notice  were  given  to  him  that  the  conviction  would  be  put 
i  in  evidence  ^'  and  that  he  would  be  deemed  to  have  known 

that  the  goods  were  stolen  until  he  proved  the  contrary,'' 

**  See  Hull  v.   Hull,  2  Strobh.  7  Wheat.  115 ;  McFarland  v.  Stone, 

£q.  (8.  C.)  174.      But  see  Maxwell  17  Vt.  178.  and  see  post,  §  827.  See 

^.  State,  40  Md.  278,  292.  298,  as  Burden  v.  Stein.  2t5  Ala.  455.  that 

to  power  of*court  to  assume  and  when  a  statute  recjuires  notice  to 

supply  an  omission  in  a  long  and  be  given  and  Rpecibes  no  particular 

complicated  act.  length  of  time,  it  is  construed  to 

(a)  Bradley  v.  Greenwich  Board,  mean  a  reasonable  time.  ] 

3Q.  B.  D.884  [So  it  is  said  ib  Mar-  0)  Lane  y.   Bennett.  2  C.  M.  & 

tin  V.  Robinson,  67  Tex.  868,  that.  R.  70  ;  Battersby  v.  Kirk,  2  Bing. 

where  an  act  does  not  fix  a  time  N.  C.  584. 

after  which    administration  shall  {c)  83  &  84  Vict.  c.  98,  s.    11  ; 

not  be  opened,  the  courts  cannot  Hancocls  v.  Lal>lache,  8  C.  P.  D 

legislate   by  fixing   an    arbitrary  197. 
time.    Comp.  Ricard  v.  Williams, 


I 

\ 


S8  LITBBAL  intbbpketahon.  C§  ^^ 

omitted,   however,  to  enact  sabetantively  that  this  effect 
should  be  given  to  the  conviction ;  and  it  was  held  that   the 
omission  could  not  be  supplied  (a).    Without  such  an  emen- 
dation, the  notice  was  incorrect  and  misleading ;  but  it  did  not 
lead  to  any  injustice  or  inconvenience  or  other  mischievons 
consequence.    So,  although  the  Bills  of  Sale  Act  of  1878 
required  that  the  execution  of  every  bill  of  sale  should   be 
attested  by  a  solicitor,   and  that   '^  the  attestation  should 
state  "  that  the  instrument  was  explained  by  the  solicitor  to 
the  grantor  before  execution,  it  was  held  that  no  explana- 
tion was  required  ;  for  the  Act  did  not  expressly  enact  that 
an  explanation  should  be  given ;  it  required  only  that  the 
attestation  should  assert  that  it  had  been  given  (ft).      [So, 
where  an  act  required  certain  wills  to  be  executed  in  the 
^' presence  "  of  two  witnesses,  it  was  held  that  they  need 
not  attest  tl^e  execution  of  the  instrument  by  subscribing^ 
the  same  as  witnesses,  the  law  merely  requiring  their  pres- 
ence."] 

§  21.  Where  a  railway  Act  provided  that  the  company, 
while  in  possession,  nnder  the  Act,  of  lands  liable  to  assess- 
ment to  parochial  rates,  should,  until  its  works  were  com- 
pleted and  liable  to  assessment,  be  bound  to  make  good  the 
deficiency  in  the  parochial  assessment  by  reason  of  the  land 
having  been  taken,  it  was  held,  at  first,  that  the  company 
was  bound  to  make  good  the  deficiency  in  any  one  of  the 
parishes  through  whicli  the  line  ran,  only  until  the  line  was 
completed  within  the  parish  (o) ;  but  this  construction  was 
rejected  by  the  Queen's  Bench  and  by  the  Exchequer 
Chamber,  partly  on  the  ground  that  in  effect  it  introduced 
the  words  "  in  the  parish  "  into  the  Act ;  and  it  was  held 
that  the  company  continued  liable  to  make  good  the  defi- 


.  (a)  R  0.  Davis,  1  C.  C.  R.  272,  interest ;  a  "  credible  "  one,  one 

89  L.  J.  185.  who  is  not  disqualified  to  testify. 

(b)  Repealed  by  46  &  46  Vict  c  An  employe  of  a  charitable  insti- 

48,  8.   10  ;  Exp.  National  Merc,  tution,  a  legatee  onder  a  will,  was. 

Bank,  15  Ch.  D.  48.    See  also  Exp.  therefore,  held  to  be  a  disinterested 

Holland,  21  Cii.  D.  548.  and  credible  witness  to  the  execu- 

»»  Combs*  App.,  105  Pa.  St.  165.  tion  of  the  will, 

A  **  disinterested  "  witness  is  there  (e)  Whitechurch  «.  East  London 

said  to  be  one  who  has  no  legal  Co.  L.  R.  7  Ex.  2i8. 
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eienc/  in  every  parish  nntil  the  whole  line  was  completed 
f  roTD  end  to  end  (a). 

§  82.  [It  has  been  seen**  that  the  plain  meaning  of  the 
language  nsed  in  a  statute  will  not  be  departed  from  in  its 
oonstroction,  thongh  the  purpose  of  the  enactment  be 
defeated  by  following  it.  Upon  the  same  principle,  courts 
cannot  supply  legislative  defects  and  omissions,  although, 
by  reason  of  such,  the  statute  becomes,  in  whole  or  in  part, 
practically  unenforceable  or  inoperative.  So,  an  act  which 
authorized  municipalities,  according  to  a  procedure  therein 
described,  to  open  and  widen  streets,  and  prescribed  a  pro* 
cedare  for  the  opening,  but  none  for  the  widening  of  the 
same,  was  held  to  that  extent  inoperative.'*] 

m 

§  23.  Bfiiscttobe  givm>  to  Bvsry  Word,  •to.— A  construction 
which  would  leave  without  effect  any  part  of  the  language, 
would  be  rejected,  unless  justified  on  similar  grounds  (J)), 
[And  the  fact  that  a  given  construction  would  make  a  word 
redondant  is  some  reason  for  its  rejection  ;**  for,  it  being 
presumed,  wherever  such  a  presumption  can  be  sustained, 
that  the  Legislature  meant  precisely  what  it  said,*'  no  word 
in  it  is  to  be  treated  as  unmeaning,  if  a  construction  can  be 
legitimately  found  which  will  preserve  it  and  make  it 
effectual.**  And  the  same  rule  forbids  the  rejection,  as 
meaningless  or  superfluous  of  any  sentence  or  clause  of  a 
statute.**]     Thus,  where  an  Act  plainly  gave  an  appeal  from 


(a)  R  o.  Metrop.  Distr.  R  Co.. 
L.  R  6  Q.  B.  698 ;  Whitecharch  «. 
Bast  London  R  Co.,  L.  R  7  Ex. 
848 ;  reversed,  however,  7  H.  L. 


M  See  ante,  g  6. 

•»  Ctiaffee's  App.,  56  Mich.  244 
And  see  Pillow  v.  Gaines,  8  Lea 
(Tenn.)  466. 

{h)  See  infra,  g§  295  et  seq. 

••  Dearborn  v.  Brookljne,  97 
llass.  466;  Gates  v.  Salmon,  85 
Gal.  576 ;  Parkinson  v.  Suite,  14 
Md.  184 

**  Montclair  i^.  Ramsdale,  107 
U.  8.  147. 

"  Dibblee  &  Co's  Case,  8  Ben. 
288 ;  Davis*  Case,  Id.  482  ;  U.  S.  v. 
Waraer,  4  McLean,  463  ;  Com'th  v. 
Alger,  7  Cush.  (Mass.)  58.89 ;  Op. 
of  Jastices,  22  Pick.  (Mass.)  571 ; 


Leversee  v.  Reynolds,  18  Iowa, 
810  :  Brooks  V.  Mobile  Sch.  Com'rs, 
81  Ala.  227 ;  Williams  v.  People, 
17  111.  App.  274 ;  James  v.  Dubois, 
16  N.  J.  L.  285  ;  Murray  v.  Keves. 
85  Pa.  St.  884 ;  Com'lh  v.  Sbopp, 
1  Woodw.  (Pa.)  128 ;  San  Francisco 
V.  Hazen,  5  Cal.  169  ;  People  v. 
King,  28  Id.  265 ;  Atty.  Gen.  v. 
Plank  Road  Co.,  2  Mich.  138; 
People  V.  Burns,  5  Id.  114 ;  Rawson 
V.  State,  19  Conn.  292  ;  Hartford 
Bridge  Co.  v.  Lnion  Ferry,  29  Id. 
210  ;  Hutchin  v.  NiWo,  4  Blackf. 
(Ind.)  148 ;  Hagenbuck  v.  Reed,  8 
iTeb.  17 ;  State  v.  Bnbcock.  21 
Id.  599 ;  Torreyson  v.  Examiners,  » 
7  Nev.  19 :  Laccy  v.  Moore,  6 
Coldw.  (Tenn.)  848 ;  Aldrid^e  v. 
Mardoflf,  82  Tex.  204. 
**  See   Hagenbuck   v.    Reed,  8 
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one  Qaarter  Sessions  to  another,  it  was  observed  that  saeh  a 
provision,  though  extraordinary  and  perhaps  an  oversi^lit, 
conld  not  be  eliminated   (a).     The  32  &  33  Vict.  c.    51, 
which  gives  to  certain  CJounty  Courts  power  to  trj  claims 
under  £300,  arising  out  of  ^^  any  agreement  in  relation  to  tlie 
use  or  hire  of  a  ship,"   or  in  relation   to  the    carriage 
of  goods,  with   an  appeal  to  the  Court  of  Admiraltj,  aud 
power  to  the  latter  Court  to  transfer  any  such  causes    to 
itself,  was  at  first  held  not  to  give  the  County  Court  juris- 
diction over  suits  for  the  breach  of  a  charter-party  not  with* 
standing  the  comprehensive  nature  of  the  language  used  ; 
on  the  ground  that  the  literal  constructon  would  involve  the 
presumedly  unintended  anomalies  of  giving  by  mere  impli- 
cation a  large,  novel,  and  inconvenient  jurisdiction  to  the 
Court  of  Admiralty,   and   to   the  suitor  the    remedy    of 
proceeding  in  rem  when  his  claim  was  under  £300,  whicli 
he  did  not  possess  when  it  exceeded  it  (ft).     But  this  con- 
struction did  not  prevail,  because  it  left  without  efiEect  the 
words  which  gave  jurisdiction  over  any  agreement  in  relation 
to  the  use  or  hire  of  a  ship  (c) ;  and  yet  it  was  difficult 
to  believe  that  the  i*e8ulting  consequences  were  within  the 
contemplation  of  the  Legislature  or  the  scope  of  the  enact- 
ment.    [A  fortiori,  is  this  construction  imperative  when  it 
results  in  nothing  unreasonable.     Thus  the  literal  constrnc- 
tion   of  an   act    which    submitted   the    question    of    the 
organization  of  a  new  county  to  the  vote  of  the  electore  of 
the  three  counties  from  which  the  new  one  was  to  be  taken, 
^^  at  township  meetings  to  be  held  in  said  county,"  required 
the  submission  of  the  question  to  the  electors  of  the  three 
counties  residing  in   the  territory  which  was  to  compose 
the  new  county .*••] 

§  24.  XiiMiitible  Bnaotmentsr— Where  the  language  is  precise 
and  unambiguous,  but  at  the  same  time  incapable  of  reason- 
able meaning,  and  the  Act  is  consequently  inoperative;  a 
Court  is  not  at  liberty  to  give  the  words,  on  merely  conjee- 

Neb.  17 ;  Munay  v.  Ecyes,  85  Pa.  10  Ex.  05. 

St.  884.  (6)  Gftudet  «.  Brown.  L.  R.  5  P. 

(a)  R.  V.  West  Riding,  IQ.B.  829.  C.  134;  The  Alina,  5  P.  D.  188, 

(b)  SimoBon  e.  Blues,  L.  R.  7  0.  49  L.  J.  40. 

P.  290  ;  Oanaestad  v.  Price,  L.  R.         ^^  People  v.  Bams,  5  Mich.  114. 
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taral  grounds  (a),  a  meaDing  which  does  not  belong  to  them. 
[In  other  words,  where  t]ie  language  of  a  statute  is  so  devoid 
of  certainty  as  to  render  it  impossible  to  ascertain  the  result 
intended  to  be  achieved,  it  cannot  be  assumed  that  it  was  in- 
tended to  give  the  court,  as  the  interpreter  of  the  statute  in 
the  last  resort,  a  power  to  control  theeVeut."*]     Thus,  where 
an  Act  made  warrants  of  attorney  to  confess  judgment  void 
as  against  the  assignees  of  a  bankrupt,  if  not  filed  within 
twenty-one  days  from  execution,  or  unless  judgment  was 
signed   "  or "   execution   was  "  issued "   within   the  same 
period  ;  tlie  Court  of  Queen's  Bench  refused  to  alter  "  or  " 
into  "and,"  and  "issued"  into  "levied;"  though  tl)e  pas- 
sage was  unmeaning  as  it  stood,  and  the  proposed  alterations 
woald  have  given  it  an  effect  which,  because  rational,  was 
probably,  but  only  conjecturally,  the  effect  intended  by  the 
Legislature  (5).     [So,  where  an  act  prohibited  the  sale  of 
liquor  "  within  three  miles  of  Mt.  Zion  Church,  in  Gaston 
County,"  and  there  were  two  churches  of  that  name,  several 
miles  apart,  in  said  county,  it  was  held  that  the  statute  must 
remain  inoperative/*"    The  same  disposition  was  made  of 
an  act  which  directed  that  appeals  from  interlocutory  judg- 
ments, etc.,   be  regulated   by  the  law  regulating  appeals 
from  final  judgments,  so  far  as  the  same  might  be  appli- 
cable thereto,  it  being  apparent  that  the  law  governing  appeals 
from  final  judgments  was  incapable  of  application  to  appeals 
from  interlocutory  determinations.'*'    Similarly,  an  ordin- 
anee  prohibiting  the  driving  of  any  "  drove  or  droves  "  of 
cattle  through  the  streets  of  a  city,  was  held  incapable  of 
construction  atid  hence  inoperative,  because  of  the  vague- 
ness of  the  word  "drove "in  respect  of  the  quantity  of 
of  cattle  intended.'**    As  a  matter  of  course,  the  principle 
forbidding  courts  to  guess  at  the  meaning  of  an  act  which 
expresses  none,  is  peculiarly  applicable  to  statutes  disposing 
over  life  and  death.***] 


(a)  But  see  infra,  gg  206  et  seq. 
^  Com'ih    V.  Bank,  8   Watts 

A  Berg.  (Pa.)  178, 177. 

(b)  Green  V.  Wood,  7  Q.  B.  178  ; 
see  also  Doe  v.  Carew,  2  Q.  B. 
817:  and  Handy  v.  Rutland,  Q. 
B.  Nov.  29,  1882.  Comp.  Doe  v. 
Moffatt,  15  Q.  B.  257. 


»«  State  V.  Partlow,  91 N.  C.  6fK). 

»••  Ward  v.  Ward,  87  Tox.  889. 
And  see  Hughes'  Case,  1  Bland 
(Md.)  46. 

10*  McConvill  ▼.  Jersey  City,  89 
N.  J.  L.  88. 

»»8ee  State  v.  Boon,  1  Tayl. 
(N.  C.)  246. 
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EnnaML    OlSOUKBTAiraEB,   CONTBZT,  AXD  A0T8    IN    pABI 

Materia. 

g  25.  Inadequacy  of  Literal  iDlerprettUon. 

g  87.  Lord  Coke's  Rule. 

§  28.  Burroanding  Facts  and  Clrcnnutancea. 

§  39.  Bi*toi7  of  Bnactment 

g  80.  ParliameDtary  Hisloiy.    Oplniona  of  LegUattxh 

%  SI.  UoliTes  of  Legislalorg. 

g  83.  Proceedings,  etc.,  of  Committees. 

g  S8.  Legislative  Journals. 

g  8*.  Uaagc. 

g  8S.  Al]  Parts  of  Siatutc  to  be  Compared. 

%  87.  CoDteit  maj  Limit  or  ExpHod  Meaning. 

§  86.  Context  may  Explain  Meaning. 

g  89.  Context  may  Correct  Errors. 

g  40.  Context  to  be  OonRulted  to  Avoid  Incondatem^.  Am«nd- 

mentB,  etc. 
g  41.  Limits  of  Bulc  Requiring  Context  to  be  Consnlted. 
g  43.  Statute  Embodying  Sereral  Distinct  Acts. 
§  48.  Earlier  Acts  in  Pari  Msteria. 
g  45.  Acts  passed  at  Same  SCBsiOD. 
g  49.  Appropriation  and  Revenue  Acts,  etc. 
§  47-  Later  Acts  in  Pari  Materia. 
g  48.  Exp. red  and  Repealed  Acts  In  Par!  Materia. 
g  40-  Repealed  Portions  of  Acts. 
%  GO.  Repealed,  etc- ,  Acts  Expressly  Referred  to> 
g  51.  Revisions— Cod  ifi  cat  ioDa~Re«nactmenl& 
g  52.  Acts  upon  Similar  Subjects- 
g  S8-  Purpose,  Effect,  Bahis  sod  Limila  of  tbls  Bule- 
g  54.  Acts  not  In  Pari  Materia. 
g  65.  Private  Acts  and  Special  Clauses. 
%  50.  Special  and  General  Acts  Read  Together. 
g  57-  Constitutional  Provisions  In  Pari  Materia. 

§  25.  InadaqnaoT  of  Utanl  Intetpretatlon. — The  forej^ing 
elementary  role  of  conBtruction  does  not  carry  the  interpreter 
far;  for  it  is  coctined  to  cases  wliero  the  langnago  is  precise 
atiJ  capable  of  but  ODe  constractioD,  or  where  neither  the 
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'MttteoEt  nor  die  eon^nenoeB'  to  ^which  tlld  litonaMd^terprnta- 
tioD  would  lead, -show  that  tfaat  interpretation  does 'no^  Ok- 
prass  the  real  intention. 

Bat  iit  is  anotlier  elementary  rale,  that  a  thing  which  is 
within  the  letter  of  .a  atatnte  is  not  within  the  statute  nnleas 
it  he  also  within  the  meaning  of  the  Legislature  (a),  and  the 
words,  if  anffioientlj  flexible,  mnst  be  constrnedin  tlie  sense 
which,  if  less  correct  grammatically,  is  more  in  harmony 
witli  that  meaning  (5).     Language   is  rarely  so  free  from 
amblgaity  as  to  be  incapable  of  being  used  in  more  than  one 
sense;  and  to  adhere  rigidjy  to  its  literal  and  primary  mean- 
ing in  all  cases  would  be  to  miss  its  real  meaning  in  many. 
If  a  literal  meaning  had  been  given  to  the  laws  which  forbade 
a  lajinan  to  lay  hands  on  a  priest,  and  punished  all  who 
drew  blood  in  the  street,  the  layman  who  wounded  a  priest 
with  a  weapon  would  not  have  fallen  witiiin  the  prohibition, 
and  the  surgeon  who  bled  a  person  in  the  street  to  save  his 
life,  would  have  been  liable  to  punishment  {c)     On  a  literal 
construction   of  his  promise,   Mahomed   IL's  sawing  the 
Venetian   governor's  body  in  two,  was   no  breach   of   his 
engagement  to  spare  his  head.;  nor  Tamerlane's  burying  alive 
^  garrison,  a  violation  of  his  pledge  to  shed  no  blood  {d). 
On  a  literal  construction,  Paches,  after  inducing  the  defender 
pf  Notinin  to  a  parley  under  a  promise  to  replace  him  safely 
^^  the  citadel,  claimed  to  be  within  his  engagement  when  he 
^^^ained  his  foe  until  the  place  was  captured,  and  put  him 
t^  death  after  having  conducted  him  back  to  it  (e) ;  and  the 
^utI  of  Argyll  fulfilled  in  the  same  spirit  his  promise  to  the 
Vaird  of  Glenstane,  that  if  he  would  surrender  he  would  see 


f(a)  Bac   Abr.    Statute    (I.),  5. 
^eoplc  V.  Ins.  Co.,  15  Johns.  (N. 
.)858;  Preethy  v.   Precthy,  42 
Barb.  (N.  Y.)  641 ;  Jersey  Uo.  v. 
DavtsoQ,  29  N.  J.  L.  415  ;  MoriisoD 
V,  McNeil.  6  Jones  L.  (N.  O.)  450.] 
(h)  Beeper  Cur.  in  IloUingwortn 
y.  Palmer,  4  Ex.  281  ;  Waugh  v. 
Middleton,  8  Ex.  852,  22  L.  J.  Ex. 
Ill,  per  Pollock,  C.  6. ;  Caledonian 
R   Co.   V.  N.  Brit  R.  Co. ,  L.  R. 
SApi>.  122,  per    Lord    Selbornc; 
per  Lord  Blackburn,  in  Edinburgh 
Tramways  Co.  y.  ^Torbain,  8  App. 

8 


68 ;  River  Wear  Com.  v.  Adamson. 
2  App.  743,  and  Direct  U.  8.  Cable 
Co.  V.  Anglo- American  Telegraph 
Co.,  Id.  412  ;  per  Jessel.  M.  R.  in 
Exp.  Walton.  17  Ch.  D.  746.  [See 
People  V.  Ins.  Co.,  15  Johns.  (N. 
Y.)  868  ;  Tonnelo  v.  Hall,  4  N.  Y. 
(4  Comst.)  140  ;  Big  Black  Creek, 
etc.,  Co.,  V.  Com'th,  94  Pa.  St. 
450  ;  and  also,  post,  g§  295,  seq.] 

(e)  1  Bl.  Comro.  60. 

(d)  Vattel,  L.  N..b.  2,  s.  273. 

(tf)Thucyd.  3,  34;  Grote's 
Greece,  vol.  6,  c  60 
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him  safe  to  England ;  for  lio  hanged  him  onl;  after  having 
taken  him  acroea  tlie  Tweed  to  tite  English  hank  (a). 

§  26.  The  eqwivocatiou  or  ambignit;  of  words  and  phraeea^ 
and  especially  such  as  are  general,  is  eaid  by  Lord  Bacon 
to   be  the  great  sophism   of    Eophigma    (b).      Thoy    have 
fi-equently   more   than    one   equally   obvious   and   popular 
meaning  ;  words  need  in  reference  to  one  subject  or  eet  of 
cil'cuiiiBtanceB  may  convey  a  meaning  quite  different  from 
what  the  same  words  used  in   reference  to  another  set  of 
circumstances   and   another   object  would   convey.     Many 
admit  of  indefinite  extension  or  restriction,  according  to  the 
subject  to  which  they  relate,  and  the  scope  and  object   in 
oontuinplation.     They  may  con rey  faithfully  enough  all  that 
wus  intended,  and  yet  comprise  also  mnch  that  was  not ;  or, 
bii  SM  i-ostricted  in  meaning  as  not  to  reach  all  the  cases  which 
fi^ll  within  the  real  intention.     Even,  therefore,  where  there 
is  no  indistinctness  or  conflict  of  thought,  or  carelessness  of 
expression  in    a   statnte,   there   is  enough   in   the   natural 
vagiiertees  and  elasticity  of   language   to   account   for   the 
difficulty  80  frequently  found  in  ascertaining  the  meaning 
of  an  enactment,  with  the  degree  of  accuracy  necessary  for 
determining  whether  a  particular  case  falls  within  it.     Bat 
statutes  are  not  always  drawn  by  skilled  hands,  and  they  are 
always  exposed  to  the  risk  of   alterations  by  many  hands 
which  introduce  different  styles  and  consequent  difficulties 
of  interpretation.     Nothing,  it   lias  been   said  by  a  great 
authoi'icy  (c),  is  so  difllcnit  as  to  conatrnct  properly  an  Act 
of  Parliament ;  and  nothing  stf  easy  as  to  pull  it  to  pieces." 

(a)  Burton's  8c.   (Mm.    Tr.  IT.  all  buman  language,  there  being 

Sec  other  inatances  of  such  frauds  "  no  word  ia  llie  EdeIUIi  language 

collectiid  in  Orol.  de  jureb-,  b.  8,  which  does  not  ndimt  of  various 

c.  16,  B.  0.  inierpretationB"  (cit.   Polloi;k,  C. 

(i)  Lurd  Bacon,  Adv.   of  Learn-  B.,  in  R.  v.  Skecn.  Seli's  Or.  C:i8. 

log,  b.  i.  at  p.    1S4),  some  baving  loat  iLe 

{e)  Per  Lord    8L   Leonards  ia  denniie  mesaing  they  Iiad  when 

O'FlaliiTtyv.  McDowell,  6  H.  L.  flrsi   received  into  our  Isnguoge, 

17t)  ;   iind  see  also  per  Bramwell.  some  retaining  their  primary  sense 

L.  J.,in3<4.  B.  D.  6Sa.  S  C.  P.  when  used  by  ptirisu,  ancl  some 

D.  496,  4  Q.  B.  D.  115.  agnin,  having  acquired  from  the 

'The    doubts    and    difficulties  art  or  tnide  in  which  Ibcy  are  used, 

whkh  chiefly  tend  to  create  un-  n  meaning  entirely  different  from 

certuluty  in  the  statute  liiw  are  (see  their  popular  acceplatiun  ;  (2)  Ifae 

Wilberforce,    Stat.    L.   pp.  2-8),  Innguiige  and  style  adopted  by  the 

said  to  be  (1)  Ihe  imperfection  of  framera   of    statutes,—  a    "iiiich 
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§  27.  Lord  Ooke**  Rale«-^Tlie  literal  coostractioD  then,  has 
in  geoeral,  bat  a  prima  facie  preference.  To  arrive  at  the 
real  meaning,  it  is  always  necessary  to  take  a  broad  general 
view  of  the  Act,  so  as  to  get  an  exact  conception  of  its  aim, 
scope  and  object.  It  is  necessary,  according  to  Lord  Coke 
{a)j  to  consider,  1.  What  was  the  kw  before  the  Act  was 
passed  ;  2.  What  was  the  mischief  or  defect  for  which  the 
IsLW  had  not  provided  ;  3.  What  remedy  the  Legislatare  has 
appointed  ;  and  4.  The  reason  of  the  remedy.*  According 
to  anotlier  authority,  the  trae  meaning  is  to  be  found,  not 
merely  from  the  words  of  the  Act,  but  from  the  cause  and 
necessity  of  its  being  made,  from  a  comparison  of  its  sev- 


more  fruitful  source  of  trouble  " — 
the  framers,  however  clearly  con- 
scious of  the  thoughts  they  wish  to 
express,  seldom  choosing  apt  words 
to  convey  their  meaning,  and  *'  ill- 
pcnued"  enactments,  "putting 
Judges  in  the  embarrassing  situa- 
tion of  being  bound  to  make  sense 
out  of  nonsense,  and  to  reconcile 
whul  IS  irreconcilable"  (Lord 
Campbell,  in  Fell  ▼.  Burchett,  7 
£.  &  B.  at  p.  689  ;  and  see  the 
observation  of  Mr.  Justice  Story, 
U.  S.  V.  Basselt,  2  Story,  889.  404  : 
'*  I  believe  that  there  are  very  few 
acts  of  legislation  in  ihe  Statute 
Book,  either  of  the  State,  or  of  the 
National  Qovernment,  or  of  the 
Briiish  Parliament,  which  do  not 
fall  within  the  same  predicament, 
and  are  not  open  to  the  same 
objection  ;  or,  if  you  please,  to  the 
same  repioacb.  The  truth  is,  that 
it  arises  sometimes  from  loose  and 
inaccurate  habits  of  composition 
of  the  draftsman ;  sometimes  from 
hasty  and  unrevised  legislat  ion  ; 
but  more  frequently  from  abun- 
dant and  perhaps,  over-anxious 
caution,")  and  being  often  the 
result  of  difficulties,  not  onl^  hi 
the  way  of  accurate  expression, 
but  besetting  the  path  of  the  legia* 
latlve  draftsman,  who  in  order  to 
draw  a  bill  that  will  pass,  must 
often  avoid  a  clear  expression  of 
the  object  and  intention  in  his 
own  mind,  which  would  provoke 
an  opposition  he  may  hope  to  lull 
to  sleep  by  studied  ambiguity  ;  (8) 


as  applicable  to  statute  law,  as 
distinguished  from  statutes,  (see 
ante,  ^  1,  note  1),  and  being  the 
result  to  some  extent  of  the  two 
foregoing  elements,  the  varieties  of 
Judicial  interpretation. 

(a)  Heydon's  Case.  8  Rep.  76 ;  10 
Ttep.  73a.  [The  points  ns  stated 
by  Lord  Coke  in  this  case,  are  as 
foUowg : — •*  1,  What  was  the  com- 
mon law  before  the  making  of  the 
act?— 2.  What  was  the  mischief 
and  defect  for  which  the  common 
law  did  not  provide? — 3.  What 
remedy  the  Parliament  hath  re- 
solved and  appointed  to  cure  the 
disease  of  the  commonwealth  ? — 
4.  The  true  reason  of  the  remedy." 
The  modification  introduced  in  the 
text  by  omitting  the  word  "com- 
mon '*  seems  judicious.  The  rule 
has  been  applied  to  the  construc- 
tion of  statutes  upon  matters  pre- 
viously^ regulated  by  statute,  quite 
as  iinivei'sally  as  to  those  which 
prescribe  a  statutory,  in  the  place 
of,  or  in  addition  to  a  previous 
common  law  rule.  It  applies  with 
particular  force  to  the  construction 
of  statutes  amendatory  of  other 
statutes :  Maus  v.  Logansport, 
Ac.  R  R.  Co..  27  111.  77 ;  People 
▼.  Greer,  48  Id.  213.1. 

•  See   Woods  v.  Maine,  1  Gr. 

ga.)  275:  Cumberland  Co.  v. 
oyd,  118  Pa.  St.  52 ;  Sibley  v. 
Smith,  2  Mich.  486 ;  Winslow  v. 
Kimball,  25  Me.  498;  Berry  y. 
Clary,  77  Me.  482 ;  Alexander  v. 
Worthington,  5  Md.  471. 
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eml  pmiits  feod  from  extniMoti6  eironnraUiieee  (a) ;  [or  by  an 
ietaini nation  of,  and  comparison  of  the  donbtfal  words  witli^ 
the  context  of  the  law,  considering  its  i^eason  and  spirit,  tind 
the  indnctng  cause  of  its  enactment.*]     The  trne  meaning  of 
any  passage  is  to  be  fonnd  not  merely  in  the  wordd  of  that 
passage,  bnt  in  comparing  it  with  every  other  part  of  tbe- 
law,  ascertaining  also  what  were  the  circumstances  with 
mforenoe  to  w)iich  the  words  were  used,  end  what  was  the- 
objeet' appearing  from  those  circumstances,  which  the  Leg- 
islature had  in  view  (&),  [and  what  Were  the  cause  and  occa- 
sion of  the  passage  of  tho  act,*  and  the  purpose  intended  to- 
be  accomplished  by  it/  in  the  light  of  the  circumstanced  at 
the  time,  and  the  necessity  of  its  enactment.'      And  where- 
the  act  is  a  private  one,  tho  purpose  of  the  beneficiaries  in 
asking  for  it,  as  well  as  tlie  object  of  the  Legislature  ia 
enacting  it  may  be  looked  at  by  the  conrt.^      But  all  these 
rules  are  to  be  understood  as  subject  to  the  qualification^ 
that)  where  the  language  ia  free  from  ambiguity,  leads  to  no- 
absurdity,  and    hence    needs    no    interpretation,   nothing^ 
beyond  it  can  be  regarded.*] 

§  28.  SorroaeDdiBg  Facti  and  OireiimBtaBoaa.— As  regards  tlio 
history,  or  external  circumstances  which  led  to  the  enactment^ 
the  general  rule  which  is  applicable  to  the  construction  of 
all  other  documents  is  equally  applicable  to  statutes,  viz.^ 
that  the  interpreter  should  so  far  put  himself  in  the  position 
of  those  whose  words  he  ia  interpreting,  as  to  be  ablo  to  see 
what  those  words  relate  to.  Extrinsic  evidence  of  the  cir- 
cumstances or  surrounding  facts  under  which  a  will  or  con- 
tract was  made,  so  far  as  they  throw  light  on  the  matter  to 
which  the  document  relates,  and  of  the  condition  and  posi- 


(a)  ftr Turner,  L.  J.,inHAwkin8 
«.  Okthcrcolc.  6  De  G..  M.  &  G.  1, 
24  L.  J.  888,  citing  Stradling  «. 
Morgan,  Plow.  204  ;  and  Eyston  «. 
Studd,  Id.  46-'). 

*  Mc  Inly  re  ▼.  Ingraham,  85 
Miss.  25  ;  Stoto  V.  Judge,  12  La. 
An.  777. 

(ft)  See  per  fjord  Blackburn  in 
Wear  Navig.  Com.  v.  Adttmson,  2 
App  743. 

*Tonni4e  v.  Hafl,  4  N.  Y.  (4 
Comet.)    140;    Big  Black  Creek, 


&c.,  Oo.  Y.  Com'th,  94  Pa.  St. 
450.  See  also  Bear's  Adm'r  v.  Bear, 
68  Id.  525.  527. 

»  Ruggles  ▼.  Illinois,  108  t).  S. 
526  ;  Lake  v.  Caddo  Psirieh.  87  La. 
An.  788;  Crawfordville,  &c.  Co. 
▼.  Fletcher,  104  Ind.  97. 

•  Keith  V.  Quinney,  1  Oreg.  864. 
'  Ruggles  V.  IlHnois,  10^  U.  S. 

526. 

•  Ibid. ;  State  v.  Brewster,  42  N. 
J.  L.  125  :  Ezekiel  v.  Dixon,  8  On. 
146 ;  and  ante,  §  4,  et  seq. 
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tioa  aiid  ooui^e  of  dealing  of  the  peraona  who  nude  it  or  are 
WiontiopeA  ID  it,  ia  always  admitted  aa  indispenaablQ  for  the^ 
l^rpose  not  oolj  of  ideotif jin^  anch  peraona  and  thiogo^  but 
alfio  of  eiplainiag  the  kDguage,  wheueyer  ijt  ia  patently 
aKibigueuB  or  anseeptible  of  varioaa  meaninga  oar  ahadea  of 
laeatting^  and  of  applying  it  aenaibly  to  the  oircnmatancea  to 
which  it  relatea  {a\    [^^  A  atatate  ia  a  writing,  equally  with 
a  will  or  a  eontract.    And  to  a  conaiderable  ea(tent  the  rales 
for  the  one  elaaa  are  thoae  also  for  the  other."*    The  meaning 
<»f  donbtfnl  langnage  in  a  atatate,  whose  worda  clearly  may 
have  difierent  meanings  when  employed  in  different  con- 
nediona  and  under  different  eiroumatances  or  to  effect  dif- 
ferent objeotSy  may  be  eonght  for  by  the  court  in  every 
legitimate  way  ;'*  and  in  doing  so,  resort  may  be  had  to 
•extrinsic  eiroumatances."    Hence  evidence  of  such  extrinsic 
i:irciimatancea  may  become  admissible,  to  sliow  the  intent 
of  the  Legislature ;"  aa  to  show  that  a  certain  road  was  the 
ooly  road  which  answered  the  description  of  a  road  that 
was  the  aubject  of  legislation  in  a  certain  statute/' 

§  29.  BIstory  of  Bnaotment.— [If  possible,  a  statute  must  be 
€o  construed  as  to  make  it  effect  the  purposes  for  which  it 
was  intended.^]  The  interpreter,  in  order  to  understand 
the  subject-matter  and  the  scope  and  object  of  tlie  enact- 
ment, must,  in  Coke's  words,  ascertain  what  was  the  mischief 


(a)  Wigram  Int.  Wills.  Prop.  6  ; 
AjUBtee  «.  Nelms,  1  H.  <S;  N.  225, 
%  L.  J.  5.  per  Bran  well,  B. ;  Wood 
«.  Pricstoer,  L.  R.  2  Ex.  70 ; 
tShortrede  «.  Cheek,  1  A.  &  £.  67  ; 
Baumann  v.  James,  L.  R. .  8  Ch. 
HOB ;  Doe  o.  Beoyon  ;  12  A.  &  E. 
431 ;  Blundell  v.  Gladstone,  8  Mc. 
N.  ^^  Q.  692 ;  Turner  v.  Evans,  2 
£.  «&;  B.  615;  Gravcft  v.  Legg.  9 
Ex.  642;  Lewiat.  G.  W.  li  Co.. 
3  Q.  B.  D.  202,  JMT  Bramwell,  L. 
J.  ;  Re  Do  Roeaz.  2  P.  D.  06 ; 
Whitfield  «.  Langdale.  1  Ch.  D. 
^  ;  Hill  c  Crook.  L.  R.  6  H.  h- 
263.  [1  Jamaa,  Wills,  (Rand.  A 
Taloatt)  pp.  783  al  aeqO 

•  Biabop,  Written  Laws.  ^  4. 

>•  People    T.    fihoonmaker.    63 
Barb.  (N.  y )  49. 

"  ibid,    in  Louisiana,  it  is  held. 


that,  in  case  of  ambiguity  in  the 
English  text  of  a  statute,  the 
French  text  may  be  consulted  to 
explain  the  same  :  Lafourche  Par- 
ish y.  Terrebonne  Ptirisb,  84  La. 
An.  1280  ;  though,  in  case  of  a 
discrepancy  betwe(*D  the  two  texts, 
the  English  would  have  to  prevail  : 
State  V.  Ellis.  13  La.  An.  896. 

M  Smith  y.  Helmer.  7  Baib.  (N. 
y.)  416. 

"  Ibid.  Ia  the  same  ease  it  was 
held  that  the  road  mentioned  in 
the  statute  aa  ''from."  a  certain 
yillage,  must,  under  the  circum- 
stances, be  held  to  include  a  por- 
tion of  the  road  within  the  yillage 
limits. 

i«  Lake  y.  Caddo  Pariah.  87  La. 
An.  78li 
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or  defect  for  which  the  law  had  not  provided,  that  is,  lie 
most  call  to  his  aid  all  those  external  or  historical  facta 
which  are  necessary  for  this  purpose,  and  which  led  to  tlie 
enactment  (a).    [He  must  refer  to  the  history  of  the  times  to 
ascertain  the  reason  for,  and  the  meaning  of  the  provisions 
of  a  statute,"  and  to  the  general  state  of  opinion,  public^ 
judicial  and  legislative,  at   the  time  of  the  enactment.^* 
And   the  unmistakable  evidence  of  such  con  tern  poraneons 
circumstances  of  the  intention  of  the  Legislature   shoald 
govern  the  construction  of  a  statute  whose  terms  are  left 
doubtful  by  its  language,  and  whose  object  is  the  correction 
of  an  abuse."     For  these  purposes,  the  court,  in  interpret- 
ing a  statute,  will  take  judicial  notice  of  contemporaneous 
iiistorj  ;  '*  or  it]  may  consult  contemporary  or  other  authen- 
tic works  and  writings.     In  his  celebrated  judgment  in  the 
Alabama  arbitration,  Cockburn,  C.  J.,  showed,  by  a  refer- 
ence to  their  history,  that  both  the  American  and  English 
Foreign  Enlistment  Acts  of  the  early  part  of  the  present 
century  were  intended,  not  to  prevent  the  sale  of  armed 
ships  to  belligerents,  but  to  prevent  A?nerican  and  English 
citizens  from  manning  privateers  against  belligerents  (6). 
The  5  Geo.  4,  c.  113,  for  the  abolition  of  the  slave  trade, 
was  construed  to  extend  to  oflfenses  committed  by  British 
subjects  out  of  the  British  dominions,  that  is,  on   the  West 
Coast  of  Africa,  by  the  h'ght  of  the  notorious  fact  that  the 
crime  against  wliich  the  Act  was  directed,  was  mainly,  if 
not  exclusively  committed   there  (c) :   thongh  it  may,  per- 
haps, not  have  extended  to  ouf  subjects  in  other  parts  of  the 
world  bcjond  our  territories  {d).      An  ordinance  of  the  col- 
ony of  Hong  Kong,   whicli   authorized   the  extradition  of 


(a)  Gorham  v.  Bishop  of  Exeter, 
Rep.  by  Moore,  p.  462 ;  see  per 
Bmmwell,  B  ,  in  Attorney-General 
V,  SiUem,  2  H.  &  C.  531. 

"  Aldridgo  v.  Williams,  8  How.' 
9 ;  U.  8.  V.  Union  Pac.  R.  R.  Co. 
91  U.  S.  72  ;  Dislr.  of  Columbia  v.' 
Wasliington  Market  Co.,  108  Id. 
243 ;  State  v.  Nichols,  30  La.  An. 
Part  II.  980 ;  Lake  v.  Caddo  Par- 
ish, 37  Id,  788. 

"  Key  port  St.  Co.  v.  Trans.  Co., 
18  N.   J.   Eq.   13;  Delaplane    v. 


Crenshaw,  16  Gratt.  (Va.)  457. 

"  Fairchild  v.  Gwynne,  10  Abbw 
Pr.  (N.  Y.)  23,  Compare  Scott  y. 
Guthrie,  10  Bosw.  (K.  Y.)  408. 

J«  Lake  v.  Caddo  Parish,  87  La. 
An.  788. 

(b)  Supplement  to  the  London 
Gazette,  20  Sept. .  1872,  p.  4135. 

(c)  R.  V.  Zulueta.  1  Car.  &  K. 
215. 

(d)  Per  Bramwell  B. ,  in  Santoe  v. 
Illidge,  20  L,  J.  C.  P.  848,  8  C.  R 
N.  8.  861. 
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CIiiDeee  subjects  to  the  government  of  China,  when  charged 
with  "anj  crime  or  offense  against  the  law  of  China,"  was 
constroed,  either  by  reference  to  the  circumstances  under 
which  the  treaty,  which  the  ordinance  enforced,  had  been 
made,  or  to  the  geographical  relation  of  Hong  Kong  to 
China,  as  limited  to  those  crimes  which  all  nations  concur 
in  proscribing  (a).  An  Act  which  authorized  "  the  Court  ^' 
before  which  a  road  indictment  was  preferred,  to  give  costs, 
was  construed  as  authorizing  the  judge  at  Nisi  Prius  to  do 
so,  partly  on  the  ground  of  the  well-known  fact  that  such 
indictments  Were  rarely  tried  by  the  Court  in  which  they 
were,  in  the  strict  sense  of  the  word,  "  preferred  "  (J). 
[And  so,  an  act  relating  to  civil  actions  was  held  not  to 
require  the  filing  of  complaint  and  notice  with  the  clerk 
a8  the  first  step,  but  to  permit  the  service  thereof  on  the 
defendant  before  presentation  to  the  clerk  for  filing,  because 
of  the  delay  and  expense  of  travel,  which,  it  was  known, 
would  otherwise  result  to  suitore."] 

The  external  circumstances  which  may  be  thus 
referred  to,  do  not,  however,  justify  a  departure  from  every 
meaning  of  the  language  of  the  Act.  Their  function  is 
limited  to  suggesting  a  key  to  the  true  sense,  when  the 
words  are  fairly  open  to  more  than  one,  and  they  are  to  be 
borne  in  mind,  with  the  view  of  applying  the  language  to 
what  was  intended  and  of  not  extending  it  to  what  was  not 
intended  (c).  [Nor  is  reference  permissible  to  any  tradi- 
tional history  of  an  enactment,  unless  it  resulted  from 
some  known  state  of  embarrassment  under  the  former 
law."^ 

§  30.  Parliamentary  History.  Opiniona  of  Legislators. — Ilefcr- 
ence  has  been  occasionally  made  to  what  the  framers  of 
the  Act,  or  individual  members  of  the  Legislature  intended 
to  do  by  the  enactment,  or  understood  it  to  have  done. 
Chief  Justice  Hengham  said  that  he  knew  better  than  coun 
sel  the  meaning  of  the  2nd  Westminster,  as  he  had  drawn 

(a)  Attorney-General    ▼.    Kwok  (c)  Semble  ;  see  the  dictum  ol 

Ah  Sing,  L.  fe  5  P.  C.  179. 197.  Jessel,  IL  R.,  in  Holme  v.  Guy,  5 

(&)  R  V.   Pembridge,  8    Q.   B.  Ch.  D.  905. 

901.  •«  Barker  v.  Esty,  19  Vt.  131. 

"  Keith  v.  Quinney,  1  Oreg.  864. 


ap  Uiat  statute  (a).    Lord  Nottingfaatn  daiincKi  ttmt  ha  liad 
floine  reason  to  koow  the  meaning  .q£  the  Stfttato  of  fVaad% 
because,  he  said,  it  had  had  its  first  rise  from  him,  he.  bav>> 
ing  brought  it.  injbo  the  House  of  Lords  {b).     Lord  Kenyoit 
supported  his  oonstruotion  of  the  statute  9  Anne,  d  20,.  by 
the  argument  thafr  so  aoeurato  a  lawjrar  as  Mr.  Justice  Po w« 
ell,  whO'  had  dmwu  it,  never  would  haye    used    several 
words  where  one  suffioed  (c).    In  determining  the  meanini; 
of  the  rubric  on  vestments  in  the  prayer-b(>ok  (enacted   hy 
the  Uniformity  Act,  13  &  14  Car.  %  o.  4),  the  Privy  Coua- 
cil,  in  one  Eoclesiastical  case,  referred  to  the  introdootiou 
of  a  proviso  by  the  Lords  in  that  Act,  and  its  rejection  bj 
the  Commons^  and  to.  the  reasons  assigned  by  the  latter,   in 
tlie  conference  which  ensued,  for  the  rejection,  aa  an  indica- 
tion of  the  intention  of  the  Legislature  {d) ;  and  in  another, 
to  a  discussion  between  the  bishops  who  framed  or  revisod 
the  rubric  and  the  Presbyterian  divines  at  the  Savoy  Con- 
ference in  1662,  as  showing  the  meaning  attached  to  it  by 
the  former  (e).     I<ord  Wcstbury,  when  Chancellor,  referi'od 
to  a  speech  made  by  himself,  as  Attorney-General,  in  the 
House  of  Commons,  in  1860,  in  introducing  the  Bankruptcy 
Bill,  which  was  passed  into  law  in  the  following  year  ;  and 
one  of  his  reasons  in  favor  of  the  construction  which  he  put 
on  the  Act  was  that  it  tallied  best  with  the  intention  which 
the  Legislature  might  be  presumed  to  have  adopted,  as  it 
was  the  ground  on  which  application  had  been  made  to  it. 
But  1^  observed,  at  the  same  time,  that  he  had  endeavored, 
in  forming  his  opinion,  to  divest  his  mind,  aafar  as  possible, 
of  all  impressions  received  from  the  past,  and  to  consider 
the  language  of  the  Act  as  if  it  had  been  presented  to  him 
for  the  first  time  in  the  case  before  him  (/*).      [So,  Gib»on, 
the  great  chief  justice  of  Pennsylvania,  in  a.  case  which 
involved  the  question  whether  or  not  a  certain  act  was 
impliedly  repealed  by  another  passed  by  the  Legislatui*e  of 
1812,  said :  ^^  Having  been  a  member  of  the  Legislature  in 

(a)  Yeai:  book  of  83  Ed.  1,  p.         (d)  Hebber^  v.  Eurcbas.  I^,  R  8 

xxxl  C.  I?.  648. 

(6)  See  Ash  y.  Abdy,  8  Swanat.         (e)  Ridsdale  v.  ClittPD,  9  P.   D. 

684.  882. 

(c)  R.  V.  WaUis.  »  T.  R  8TO.  (fj  Re  Mew.  81  L.  J.  Bcv.  89 
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1819,  I  know  tluuk  oq  ]»pm1  waa  in  f  Aelb  o^^nteivi^l^tQd  " ; 

b«t  the:  dofiiatOA  to^  tiiaA  Qfbot  proooe^ii  Bip^U:  ^tlii^i;  roa6<HM 

as  well,  eaiobliahing  tUm  concWioa  rQfleh^d  iodep^nd^iit^ 

^  GBch  peraonajl  roeollMtion."]    Tbc  rep^t  f nroiaU  othaic 

instances  (a).      But  it  is  nnqaestionablj  a  rale  tli^t  wlMit 

may  be  called  the  parliameHtary  history  of  an  enactmexit  is 

^^  wtfieljr  iaadmiseihle''  to  explain  its  npyeanino;  (^)..     Its  lan^ 

goage  can  he  i:egarded,  only  as  the  language  of  the  three 

afcatea  of  the  reabu^  and  the^  meaning  attadied  to  it  by  ita 

trameis  oi:  by  members,  of  either  house  of  parliament  cannot 

control  the  conatraction  of  it  (<?).     [''  In  giving  con3tractioa 

to  a  Btatntc,  we  cannot  be  controlled  by  the  views  expressed. 

by  a  few  members  of  the  Legislature,  who  expressed  verbal 

opinions  on  its  passage.      Those  opinions  may  or  may  not 

have  been  entertained  by  the  more  than  a  hundred  members 

who  gave  no  snch  expression.      The  declarations  of  some, 

and  the  assumed  acquiescence  of  others  therein,  cannot  be 

adopted  as  a  true  interpretation  of  the  statute.""]    Indeed, 

the  inference  to  be  drawn  from  comparing  the  language  of 

tlie  Act  with  the  declared  intention  of  its  framers  would  be 

that  the  difference  between  the  two  was  not  accidental  but 

intentional  {d),     [The  court  is,  therefore^  not  at   liberty  to 

uecor  to  the  views  of  individual  members  of  the  Legislature, 

in  debate,  to  ascertain  the  meaning  of  a  statute,**  or^  at  the 

most,  the  views  so.  expressed  as  to  the  object  and  efPect  of 

particular  provisions,  of  an  act  under  discassion  are  entitled 


"  Moyer  r.  Giofis^  2  Peuc  &  W. 
(Pa.)  171,  172L 

(a)  Ex.  gr.  per  Hale,  U.  B.,  in 
Hedworth  y.  JncksoD,.  Haiid.  8.18 ; 
McMastcr  ▼.  Loiaax,  9  My. I.  ^  K. 
2Si ;  Mouasey  ▼.  Imray,  31 L  J. 
Ex.  56,  8  H.  &  C,  486  ;  Pciimmood 
V.  Drummond^  L.  It  2  Ch.  45.; 
Hudson  ▼.  Tootb,  8  Q.  B.  IX  46» 
47  L.  J.  24.  [Sea  also  State,  ▼. 
KicholJs,  dOl4L  Ad.,  P.  n.  980«] 

Q>)  See  «x.  gr.  per-  Our.  io  R.  v^ 
HArlford  Col^Ee,.  ^  Q.  R  D.  707  ; 
per  Pollock,  C.  B.,  in  Atty.-Qen.  v<., 
SWem,  2  E.  &  Q.mh  md,  p^ 
Bmm.well^  B.,  587. 

(e)  Dean  of  Ypfft's  Case.  1  Q.  B. 
84.  iV  Pollock,  C.  B.,  andPairke, 


R,  ioltfartiniy.  Hemming.  10 Ex. 
476,  24  L.  J.  Ex.  6 ;  Cameron  v. 
Cameron,  2  M.  &  K.  289 ;  Hem 
stead  v.  Phoenix  Qas  Co.,  8  H.  &  C. 
745,  34  L.  J.  Ex.  108 

"  Per  Cur.,  in  Cumberland  Co. 
V.  Boyd,  113  Pa.  St.  52.  57. 

(d)  P^  TIndal,  C.  J.,  in  Salkeld 
v.  Johason,  2  C.  B.  757.  And  see 
Farley  y.  Bonbam*  2  Johns.  &  H. 
177,  80  L.  J.  Ch.  289. 

»»  DisUriet  of  Columbia  y.  Wash. 
]>larket  Co.,  108  U.  S.  243  ;  8  Mc 
ArOwr  (D.  C.)  55Q  ;  U.  S.  y.  Union 
Pao.  R,  R.  Co..  91  U.  a  72; 
Aldridge.  y.  Williams.  8  How.  9  ; 
CumJt)eriand  Qo.  y.  Boyd.  11«(  P^. 
St.  52. 


42 


EXTERNAL   OIBOniCSTANOBS,   ETC.  [§§3^9    ^^ 


to  very  little  weight**  It  follows  that  it  cannot  be  permit- 
ted to  show  the  knowledge  of  the  members  of  a  Legislature 
of  the  existence  of  a  custom  at  the  date  of  the  passage  of  an 
act,  in  order  to  argad,  from  their  silence,  an  intention  to 
sanction  it." 

§  31.  Motives  of  Xiegislatora.— [Like  the  opinions  expressed 
by  Legislators  upon  the  passage  of  a  statute,  the  motives 
and  designs  which  actuated  them  in  supporting  it  cannot  be 
inquired  into  by  the  court,  in  order  to  make  the  validity  of 
an  act  depend  upon  the  intention  resulting  from  such  an 
inquiry  ;**  even  though,  as  in  a  quo  warranto,  the  state  be 
the  plaintiflE."] 

§  32.  ProoeedingB,  etc.,  of  Oommitteei. — What  took  place 
before  a  committee  cannot  bo  invoked  for  putting  a  con- 
struction on  a  private  Act  (a).  [Similarly,  it  has  been  held  in 
England  that  no  legitimate  guide  to  the  construction  of  a 
statute  can  be  found  in  the  recommendations  and  reports  of 
commissions,  which  preceded  the  passage  thereof  and  upon 
which  it  was  founded,  as  the  reports  and  recommendations 
of  the  Real  Property  Commissioners^"  of  the  Ecclesiastical 


"  Leese  v.  Clark,  20  Cal.  887, 
425 ;  Taylor  v.  Taylor,  10  Mion. 
107.  'And  see  Keyport,  etc.  Co.. 
V.  Trans.  Co.,  18  N.  J.  Eq.  13  ; 
and  compare  Bisli.,  Writ.  Laws,  g§ 
76,  77. 

**  Delaplane  v.  Crenshaw,  15 
Gratt.  (Va.)  457. 

"  Barbicr  v.  Connolly,  113  tJ.  S. 
27 ;  Boon  Hing  v.  Crowley,  Id. 
703  ;  Kountze  v.  Omaha.  5  Dill.  C. 
Ct.  443  ;  People  v.  Shephard.  36  N. 
Y.  285  ;  Pa.  II.  R.  Co.  v.  Riblet,  66 
P.i.  St.  164.  169  ;  Exp.  Newmnn, 
9  Cal.  502  ;  Harpendini;  v.  Haight, 
39  Id.  189  ;  State  v.  Hays,  49  Mo. 
604;  Bradshaw  v.  Omalia,  1  Neb. 
16. 

"McCuUock  V.  State.  11  Ind. 
424.  See,  as  to  direct  proceedings 
to  impeach  an  act  for  fraud  not 
apparent  on  its  face.  Wetmore  v. 
Law,  84  Barb.  (N.Y.)  515;  Oakland 
V.  Carpenlier,  21  Cal.  642.  In  Eng 
land,  the  rule  seems  absolute  that 
courts  cannot  inquire  how  an  act 
of  Parliament  may  have  been 
passed,  how  far  the  parties  affected 


by  it  may  have  had  an  opportunity 
01  being  heard,  how  far  the  forms 
of  procedure  which  are  prescribed 
by  the  home4  of  Parliament  may 
have  been  followed  :    Wilberforce. 
Stat.   Law,   p.    24.    cit.   Earl    of 
Shrewsbury  V.  Scott,  6  C.  B.  N.  S., 
at    p.  160  ;  Edinburgh  R  R.  Co. 
V.  Wancbope,  8  CI.  &  Fin.,  at  pp. 
723-^  ;  that,  where  an  act  has  been 
improperly  obtained,  the  Legisla- 
ture alone  can  provide  a  remedy, 
the  courts  not  being  permitted  to 
allow  the  authority  of  the  Legisla- 
ture to  be  impeached  by  a  Bugges- 
tion  that  an  act  of  Parliameut  has 
been  obtained  by  fraud  :  Wilb.  pp 
24-25,  cit.  Lee  v.  Bude.  etc.  \i.  U. 
Co.,  L.   R,    6    C    P.,  at   p.    583; 
Watcrford  R.  It  Co.  v.  Logan.  14 
Q.  B.  672.   680 ;  Stead  v.  Carey,  1 
C.  B.   at  p.  516. 

(a)  Steele  v.  Midland  R.  Co.,  L. 
R.  1  Ch.  282. 

«8  Salkeld  V.  Johnson,  2  0.  B. 
756  ;  Farley  v.  Bonham,  2  J.  &  H. 
177 ;  80  L.  J.  C.  289. 
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CominiseionerB,*  of  tbe  Common  Law"*  and  chancerj  com- 
missioners." And  the  mle  Beems  to  be  the  same  in  this 
country,"  although  perhaps  not  followed  with  universal 
oonsistencv." 

§  33.  LeglBlative  Jonmals. — [The  journals  of  the  Legislature, 
however,  whilst  they  ^'  are  not  evidence  of  the  meaning  of  a 
statute,  because  this  must  be  ascertained  from  the  language 
of  the  act  itself,  and  the  facts  connected  with  the  subject  on 
which  it  is  to  operate"**  may  nevertheless,  under  certain 
circumstances  and  for  certain  purposes,  be  consulted  by  the 
court.    They  are  not  only  the  highest  evidence  of  the  enact- 
ment of  a  law,"  so  that  they  may  be  consulted  to  show  that 
a  part  of  a  bill  signed  by  the  executive  was  in  fact,  repealed 
before  the  date  of  such  signature  ;**  but  in  a  case  where  the 
statute,  the  construction  of  which  was  in  question,  was  so 
worded  as  to  be  apparently  contradictory  in  some  of  its  pro- 
visions, the  Supreme  Court  of  the  United  States  interpreted 
the  same  by  reference  to  the   journals  of  Congress,  from 
which  it  appeared  that  the  peculiar  phraseolof^y  was  the 
result  of  the  introduction  of  an  amendment,  without  due 
reference  to  the  wording  of  the  original  bill.*'     And  a  pro- 
vision in  a  statute  reading  that  "no  lien  reserved  on  personal 
property  sold  conditionally  and  passing  into  the  hands  of 
the  conditional  purchaser  shall  be  valid  against   attaching 
creditors  or  purchasers  without  notice,"  was  construed  as 
though  there  were  a  comma  after  *'  purchasers,"  such  being 
the  punctuation  in  the  original  bill  as  passed  by  the  Legisla- 
ture though  it  was  not  so  printed  in  the  copy."    And  an  act 

»  Matter  of  Dean  of  York.  2  Q.  Pa.  St.  446,  450.      But  see  Edger 

B.  34.  V.  Co.  Comm'i-8,  70  Ind.  881. 

"Martin  v.  Hemming.  24  L.  J.  "  Southwark    B'k    v.     Com'th, 

Ex.  5 ;   IS  Jur.   1002  ;   Arding  v.  supni.  ;    aud  of  tbe   time   of   its 

Bonner,  2  Jur.  N.  8.  763.  enactment :  Gardner  v.  Colluctor, 

"  Ewart  y.    Williams,  8  Drew.  6  Wall.  409. 

21.24.  ••Southw.   B*k.   v.  ComHh,  ubi 

''Sec  Bank  of  Pa.  v.  Com'th,  19  upra  ;  and  see  People  v.  Stnrne, 

Pa.  St.  144,  166,  where  evidence  of  85  III.  121.      Compare  Sherman  v. 

the  reports    of    committees  inter  Story,  80  Cal.  258. 

alia,  is  said  to  be  *'  not  only  of  no  '^  Blake  v.  Nat.  Banks,  23  Wall, 

▼alue,"  but  ••  delusive  and  danger-  807.  821. 

0U8  •/•  and  see  Bish.,  Writ.  Laws,  »  McPhail  v.  Gerry,  55  Vt  174. 

§  77.  In  Edger  v.  Co.  Comm'rM,  70  Ind. 

**  See  post,  §  68.  881,  it  is  said  that  the  court  mny 

**  Southwark  B'k.  ▼.  Com'th,  26 
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approved  Majr  3^  1853f.  which  provided  that  it.  shoold  take 
effect  from  aod  after  ^'  May  15,  next,"  wao^  partly  hy  i^ferenoe 
to  the  legislative  joaroalfi,  which  showed  it  ta  b»ve.  been 
finally  passed  on  Apr.  28,  1852,  construed  as  taking  dOFeo^ 
from  and  after  May  15,  1852,**] 

§  34.  UMga — ^Another  class  of  external  aircamstanoee> 
which  have,  under  pecaliar  circamstances,  been  sometimes 
taken  into  consideration,  in  construing  a  statute,  consists  of 
acts  done  under  it ;  for  usage  may  determine  the  meaningf 
of  the  language,  at  all  events  when  the  meaning  is  Qot  free 
from  ambiguity  (a). 

§  35.  jji  ParU  of  auiuU  to  bo  OompovoiL— FassiQg  from  the 
external  history  of  the  statute  to  its  contents,  it  la  an 
elementary  rule  that  oonetructioa  is  to  be  made  of  all  the 
parts  together,    and   not  of  one  part  only  by  itself  (b). 


cojosult  the  Journals  of  Uie  two 
houses  of  the  Legislature  to  ascer- 
tain its  win  and  intention,  where 
the  statute  to  be  interpreted  is 
ambiguous, —  cit.  Wood  Mowing, 
Ac.  Co.  V.  Caldwell,  54  Id.  270. 

••  Fosdick  V.  Perrysburgh,  14 
Ohio  8t  427.  For  the  purposes  of 
conAtructionp  and  of  ascertaining 
whether  an  act  has  been  passed 
according  to  the  forms  required  by 
the  constitution  to  give  it  validity, 
the  courts  Judiclnlly  notice  the 
contents  of  the  Legislative  jour- 
nals, which  need  not,  therefore,  be 
Steaded  or  given  in  evidence : 
[oody  V.  State,  46  Ala.  116  ;  Clare 
V.  State,  5  Iowa,  509  ;  People  v. 
Mabancy,  18  Mich.  481  ;  Division 
of  llowai-d  Co.,  15  Kao.  194.  But 
see  contra  :  Grob  v.  Cushnian,  45 
III.  119;  Coleman  v.  Dobbins,  8 
Ind.  156  ;  Madison  Co.  v.  Burford, 
93  Ind.  383 ;  Auditor  v.  Ilaycraft, 
14.  Bush.  (Ky. )  284.  In  State  v. 
Auditor,  41  Mo.  240,  under  an  act 
making  it  the  duty  of  the  state 
senate  to  cause  ita  Journaki  to  be 
printed,  it  was  held  that  the 
Appendix  thereto  made  up  of 
reportA  and  public  documents^  was 
a  part  thereof  ;  and  that  the  secce- 
tar^  of  the  senate  was  therefore 
entitled  to  receive  the  same  pay 
for  copying  it  for  the  press  as  for 


copying  the  record  to  the  senate's 
daily  proceedings. 

(a)  See  ex.  gr.  R  y.  Leverson, 
L.  R  4  Q.  B.  894,  and  other  cases 
referred  to,  inf.  §§  357  et  seq. 

(b)  Co.  Litt  3dla;  Lincoln 
College  Case,  3  Rep.  59b.  [S.  P. 
Pennington  v.  Coze,  2  Crancb.  33 
Rice  V.  R  R  Co.,  1  Black,  858 
Wilkinson  v.  Lcland.  2  Pet.  627 
Atkins  V.  Disintegrating  Co.,  18 
Wall.  272;  U.  8.  v.  Baasett,  9 
Story,  389  ;  Ogden  v.  Strong, 
Puinc,  584;  Strode  v.  Stafford 
Justices,  1  Brock.  Marsh.  163 ; 
Com'th  v.  Alger,  7  Custi.  (Mass.) 
53  ;  Hoi  brook  v.  Holbrook,  1  Pick, 
(jidass.)  248 ;  Mendon  v.  Worcester, 
10  Id.  235  ;  Com*th  v.  Cambridge, 
20  Id.  267  ;  Mason  v.  Finch,  3  111. 
228 ;  Belleville  R  R  Co.  v.  Greg- 
ory, 15  Id.  20 ;  Burke  v.  Monroe, 

77  Id.  610 ;  Thompson  v.  Bulson. 

78  III.  277  ;  WilUams  v.  People.  17 
111.  App.  274  ;  Davy  v.  Burlington, 
&c.  R  R  Co.,  81  Iowa,  553; 
Brooks  y.  Comm'rs,  31  Ala.  227 ; 
Elleson  y.  Mobile^  Jbo.  R  R  Ca, 
86  Miss,  572 ;  State  v.  Mayor  of 
Patterson,  35  K  J.  I4.  U97  ;  Com'th 
▼.  Duane,  1.  Bonn  (Pa.)  601 ; 
Com'th  y.  Conynghan).  66  Vh.  St 
99 ;  Holl  V.  Deshler,  71  Id.  299 ; 
San  Francisco  v.  Hazan  ,  5  Cul; 
169  ;  Taylor  y.  Palmer,.  31  Id.  240. 
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Inoivile  ec(i,  mei  Iota  lege  pei-speeta,  ntHB,  aliqnti  j^articnhi 
ejmpropoBite,  jodicare  Tel  ref^pondem  (a),  [Ex  aivtecedentibas 
et  coneeqnefiittbfiB  fit  optima  iuterpretatio.**     A.  survey  of 
the  entire  ^tetntc  is  almost]  always  hidispensable,  even  ivhen 
tlie  words  are  the  plainest;  for  the  true  meaning  of  any 
passage  is  that  which  best  harmonifles  with  the  stibject,  and 
with  every  other  passage  of  the  statute.     If  one  section 
of  an  Act)   for  iostanoe,  required  that  ^^  notice ''  shonid  be 
"given,"  a  verbal  notice  would  probably  be  sufficient;  but 
if  a  subsequent  section  provided  that  it  should  be  **'  served  '' 
on  a  person,  or  "left"  with  him^or  in  a  particular  manner 
or  plaoe,  it  would  obviously  show  that  a  written  notice  was 
intended  (S).    [So,  if  one  sectiou  of  an  act  required  that  a 
certain  notice  ehould  be  published  for  ten  days  in  succession, 
and  another  that  all  notices  should  be  published  daily,  Sun- 
days excepted,  the  two  sections,  read  together,  would  indi- 
<sate  that  the  Sundays  should  be  included  for  enuniei*t)tion 
but  not  for  publication.**]  The  second  section  of  Lord  Tenter- 
den's  Prescription  Act,  2  &  8  Will.  4,  o.  71,  in  protecting 
^'wiy  right  of  common"  from  disturbance  after  certain  peri- 
^  of  enjoyment,  uses  an  expression  which  unambiguously 
inetades  all  rights  of  cominon,  that  is^  those  in  gross  as  well 
as  tboie  appurtenant.     But  the  fifth  section,  which   in  pro- 
viding a  form  of  pleading  to  be  applicable  to  all  rights  within 

Q«tttT.  Salmoii,  S5Id.  576;Bcrry  Ga.   526;  Wilson  Y.  Briscoe,   11 

^.Clarv,  77  Me.  482;  Atty.  Gen.  Ark.  44;  Scott  v.   Slate.   22  Id. 

T  Bank,  Harr.  (Mich.)  815 :  Atty.  869  ;  Gas  Co.  v.  Wheeling,  8  W. 

wn.v.  Detroit,  ^fcc  Co.,  2MicL  Va.  320. 

188;  Reynolds  v.  Baldwin.  1  La.  {a)  Dig.  1,  8.  84. 

Aa.  163;  Succew'n  of  Hebert.  5  <0  2In^.  178;  Holl  v.   J)e«hler, 

{«•  121;  Ciitlin  V.   Hull.  21  Vt.  71  Pa.  St.  299.  801.     Even  where  a 

J®;Ryeg5ite  V.  Wardsboro,  80Id.  proviso   in   an  act  is  Ineffectual, 

1^:  Maple  Lake  v.  Wright  Co.,  because  unconstitutional,  it  cannot 

1*  Minn.  403;  St.  Peter's  Church  be  disregarded  in  the  interpreta- 

l  Scott,  Id.  895  ;  Cnnal  Co.  v.  R.  tion  :  Com'th  v.  Potts,  79  Pa.  St. 

^  Ca.  4  Oil)  <&  J.  (Md.)  1 :  Magni-  164.    See  §  49. 

Jf  V.  Carroll.  4  Id.  835 ;  Alcxan-  (b)  43  &  44  Vict.  c.  42  ;  2  W.  & 

^  y.  Wonhington,  5  Id.  471 ;  1(.  c.  6 ;  Moyle  v.  Jenkins.  51  L. 

Minson  v.    State.    14  Id.   184;  J.  Q.  B.  112  ;  Wilson  v.  Nicfhtin- 

ojockett  V.  Bird,  18  Id.  484  ;  Rug-  gale,  8Q.  B.  1034.    [A  provision 


▼.  Washington  Co.,    8  Mo,  merely     requiring    a    party     to 

^;  State  V.  Weigel,  48  Id.  29 ;  **  notify  "  another  requires  verbal 

Orecn  V.  Cheek,  6  Ind.  105  ;  Crone  notification  only :  Vinton  v.  Build- 

^-  State.  49  Id.  538  ;  Nicliols  ▼.  ers',  etc.,  Ass'n,  109  Ind.  851.] 

Wells,  Snced.  (Ky.)  301 ;  <?oving-  «  Taylor   v.   Palmer,    81    Oal. 

ton  Y.  McNIcUe,  18  B.  Men.  (Ky.)  340. 
•^;  Torrance  v.  McDougald,  18 
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tbe  Act,  gives  a  form  which  coald,  from  its  nature,  be  appli- , 
cable  only  to  rights  appurtenant,  shows  that  the  wide  expres- 
sion in  the  earlier  section  was  used  in  the  restricted  sense  of 
a  right  of  common  appurtenant  (a).     So,  in  the  Dower  ^ct, 
of  3  &  4  Will.  4,  c.  105,  the  word  "land,"  which  it  defines 
as  including  manors,  messuages,  and  all  other  hereditam en  is, 
both  corporeal  and  incorporeal,  except  such  as  are  not  liable 
to  dower,  w^s  held  not  to  include  copjhold  lands;  because 
the  sixth  section,  which  provides  that  a  widow  shall  not  be 
entitled  to  dower,  when  "  the  deed  "  bj  which  the  land  'was 
conveyed  to  her  husband  contains  a  declaration  to  that  effect, 
showed  that  only  lands  which  were  transferable  by  deed 
were  within    the    contemplation    of  the  Legislature    (&). 
Where  one  section  of  an  Act  empowered  the  Board  of  Trade, 
when  it  had  "reason  to  believe"  that  a  ship  could  not  go  to 
sea  without  serious  danger  to  human  life,  to  detain  it  for 
survey ;  and  another  gave  the  shipowner  a  right  to  compensa- 
tion if  it  appeared  that  there  was  not  reasonable  cause  for 
its  detention,  by  reason  of  the  condition  of  the  ship  or  the 
act  or  default  of  the  owner;  it  was  held  that  the  latter 
section  so  modified  the  sense  of  the  earlier  one,  that  tbe 
Board  of  Trade  would  be  liable  to  compensate  the  owner, 
though  it  had  reasonable  ground  for  belief  when  it  ordered 
the  detention,  if  it  appeared  from  the  evidence  at  the  trial 
that  a  person  of  ordinary  skill  would  have  thought  that  there 
was  no  i*easonable  ground  for  detention  (o). 

§  36.  So,  where  one  section  of  the  25  &  26  Vict.  c.  102, 
enacted,  that  if  "any  building"  projecting  beyond  the 
general  line  of  the  street  was  pulled  down,  the  Board  of 
Works  might  order  it  to  be  set  back,  giving  compensation; 
and  the  next  enacted  that  under  certain  circumstances  ^  no 
building"  should  be  erected  in  any  street,  without  the  con- 
sent of  the  Board,  beyond  the  general  line ;  the  latter  section, 
which,  per  se,  would  have  included  alterations,  whether  on 
new  or  old,  was  confined  by  the  former  to  buildings  erected 

(a)  Shuttleworth  y.  Le  Fleminpr,  rcU  v.  Jones,  2  Sm.  &  G.  407,  24 

Id  0.  B.  N.  8.  e87.  84  L.  J.  C.  P.  L.    J.  Ch.   123.     Comp.  Doe  v. 

S09.  WatertOD,  8  B.  &  A.  149. 

ib)  Smith  v.  Adams,  6  De  0.,  H.  (c)  Thompson  v.  Farrer,  8  Q.  B. 

&  G.  712,  24  L.  J.  Ch.  258  ;  Powd-  D.  872. 
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on  land  which  had  beeu  hitherto  vacant  (a).     Where  one 
section  of  an  Act  imposed  a  penalty  for  selling  ^^  as  nnadal- 
terated  "  articles  of  food  which  are  in  fact  adulterated  ;  and 
another  declared  that  a  person  who  sold  an  article  of  food 
'^  kno\Kring  it  to  have  been  mixed  with  another  snbstanco  to 
increase  its  bnlk  or  weight,"  and  did  not,  in  selling  it,  declare 
the  admixture  to  the  purchaser,  should  be  deemed  to  have 
sold  an  adulterated  article,  the    ifferent  wording  of  the  two 
sections  showed  that  under  the  former  the  seller  would  be 
liable  though  he  was  ignorant  of  the  adulteration  (h).     One 
section  of  the  Companies  Act  of  1862,  which  enacts  that 
where  a  company  is  being  wound  up  by  the  Court,  or  under 
its  8u  pervision,  any  distress  or  execution  put  in  force  against 
the  property  of  the  company  after  the  commencement  of 
the  winding  up  ^'  shall  be  void  Co  all  intents,"  is  so  modified 
by  another  which  enacts  that  when  an  order  for  winding  up 
ha8  been  made,  no  action  or  other  proceeding  shall  be  pro- 
ceeded with  against  the  company,  except  with  the  leave  of 
the  Court,  that  its  true  meaning  and  effect  is  only  to  invali- 
date the  proceedings  which  it  pronounces  void,  when  the 
Court  does  not  sanction  them  {c).    The  clause  in  the  Ballot 
Act  of  1872  which  in  express  terms  requires  the  presiding 
officer  at  each  station  to  exclude  all  persons  except  the  clerks, 
the  agents  of  the  candidates,  and  the  constables,  on  duty, 
was  found  to  include  also  the  candidates  themselves  in  the 
exception,  since  a  subsequent  clause  provides  that  a  candidate 
may  be  present  at  any  place  at  which  his  agent  may  at- 
tend (rf). 

§  37.  Oontezt  may  Limit  or  Bxpand  Meaning. — [Partly  by  a 
construction  of  all  the  provisions  of  an  act  together,  it  was 
ascertained  that  the  requirements  of  a  statute  relating  to 
pilots,  though  general  in  their  terms,  were  not  intended  to 
embrace  men  of  war  of  the  United  States,  but  only  to  mer- 
chant vessels,  because  the  provision  giving  the  pilot  whose 

(a)  Lord  Aackland  «.^  Westmin-  B.  185 ;  ond  Roberts  v,  Egerton, 

Iter  Board  of  Works,  L.  R.  7  Ch.  L.  R  9  Q.  B.  494. 

697.    Bee  Doe  v.  OUej,  13  A.  ft  £.  (e)  Be  The  London  Cotton  Co., 

481.  L.  a  2  Eq.  53. 

(»)  28  ft  24  Vict.  c.  84 ;  Fitzpat-  (d)  85  ft  86  Vict.  c.  88,  s.  9,  cL 

rick  «.  Kelljr,  L.  R  8  Q.  B.  887.  21  ft  51 ;  Clemenston  v.  Mason,  L. 

See  also  Core  v.  James,  L  R.  7  Q.  R  10  0.  P.  209. 
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tnmiCesdy  be  &p|>li<MifbIe  MNily  to  libe  latter  olaefi,^  it  being 
fairly  inf ert^ed,  "where  n  4«ty  is  preBoribcd  by  a  statute  .aird 
remedies  are  provided  lor  tlic  breach  of  it,  and  these  reme- 
dies are  such  that  they  caniKit  be  applied  to  a  particular 
subject,  that  the  enbjccl  trae  not  wkhia  the  view  of   tbo 
Legislature  when  it  exacted  tbe  doty/*    So,  where  two  eee- 
^ons  of  an  act  defined  tbe  degrees  of  marder,  and  tbe  third 
provided  that  ^^the  degree  of  murder  shall  be  foand  by  tiro 
jary,"  the  latter  provision  was  iiehl  inapplicable  to  cases 
where  the  aecnsed  |ileaded  gnilty.^      Conversely  a  grant  of 
power  conferred  in  general  terms  in  tlie  first  section^  'was 
limited  by  a  constraction  which  a^ead  that  section  toji^ethdr 
with  the  twenty-third/*      Sa»  an  absolate  direction,  in  one 
section,  to  set  aside  a  homestead  for  a  decedent's  widow  and 
children,  free  from  all  debts  of  the  decedent,  was  restricted 
by  an  intention  disclosed  ia  sncceediqg  sections  to  subject 
such  homestead  to  debts  contracted  before  the  passage  ^f 
tbe  act.^    And  as  a  snrvey  of  the  whole  act  may  restrict 
tl)e  generality  of  certain  of  its  provisions^^  so  it  may  expand 
the  narrowness  of  others,  if  the  ve2l  in^entiom  of  tlie  Legis- 
lature may  be  gathered  from  broader  expressions  in  othei 
partsof  the  statnte.     Thns,  the  object  of  an  act  being  to 
restons  uniformity  of  taxation  in  counties,    tc.,  and  repeal- 
ing, for  that  piu^se,  all  laws  req^iiring  any  city  to  assume 
certain  liabilities  imposed  by  general  laws  upon  counties,  it 
was  held  that  the  term  '' cities"  must  be  held  to  imolode 
incorporated  towns/* 

§  38.  Context  xaay  •spUin  MeaniAg^The  effect  of  a  oom- 
parison  of  all  tbe  parts  of  a  statute  is  frequently  to  explain, 
rather  than  to  limit  or  enlarge,  an  expression  somewhere  in 


^  Ayere  v.  Knox,  7  Mass.  806. 

« Ibid.,  p.  310. 

**  Green  v.  Com'th,  13  Allen 
(Ma5%s.)  155;  Comp.  post,  §  215. 

"^  Mapte  Lake  v.  Wright  Co.,  12 
Minn.  403. 

<'  SiniondB  v.  Powers,  28  Vt,  854. 

*«  Sec  Klockett  v.  Birrl,  18  Md. 
484;  Covington  V.  McNickle,  18 
B.   Mon.  <Ky.)  262;    KLootroM., 


&c  Co.  y.  Van  Auken,  9  Col.  204. 
^Barke  v.  Monrote  Co.,  77  IH. 
eiO.  And  see  Oas  Co.  v.  Wheel- 
ing, 8  W.  Va.  820,  where  it  is  saiil, 
that,  tbe  context  tthowidg  a  partic- 
olar  iaicntiea  to  effect  a  '<crtiiBi 
pi«vpose«  somb  degree  of  implick- 
tion  may  be  called  in  to  aid  the 
ioteai. 
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the  Btatnte,  wbich  is  open  to  several  interpretations.      Thus 
an  act  provided  for  the  apf>ointnient  by  the  governor  of  the 
state,  '^  npon   the  passage"   of  the  act,   of  inspectors  of 
mines,    npon    the    recommendation,    however,   of    certain 
examiners,  who  were  to  be  appointed  by  tlie  court  of  com- 
mon pleas  at  the  first  term  of  the  court  in  each  year,  the  act 
being  passed  after  the  first  term  of  the  court  in  that  year. 
In  another  preceding  section,  certain  duties  were  imposed 
upon  the  inspectors  and  penalties  inflicted  for  disobedience 
to  their  orders.     It  was  held  that  a  view  of  the  whole  act 
required  that  it  should  be  so  construed   as  to  direct  the 
appointment  of  examiners  immediately,  and  in  future  yeare 
at  the  fii*st  term  of  the  court.*"     Again,  an  act  directed  that 
corporations  might  be  dissolved   by   the  court  of  common 
pleas  of  tlie    **  proper    county."     It   was    held   that  the 
••  proper"  county  was  the  county,  in  which,  by  the  funda- 
mental articles  of  agreement  between  the  corporators,  upon 
which  the  decree  of  incorporation  was  based,  the  principal 
office  of  the  company  should  be  located  ;  because,  by  refer- 
ence to  other  portions  of  the  act,  it  appeared   that  the  same 
reqiaircd  the  agreement  to  set  forth  "  the  place  within  which  " 
the  corporation  was  established, — notice  of  the  first  meeting 
*•  in  some  newspaper  printed  in  the  county  in   which  said 
corporation  proposes  to  conduct  its  business," — the  deposit- 
ing of  notes  of  confirmation  with   the  recorder  of  deeds 
'*  in   said   county," — the   recording  of  certificates  of  the 
amount  of  capital  fixed  and  paid  in  the  office  of  the  recorder 
*'for  said   county," — and  the  like."     So,   too,   where  the 
language  of  one  section  of  an  act  requiring  certain  notice  of 
slieritTs  sales,  etc.,  was  such  as  to  indicate  an  intention  to 
render  sales  without  the  notice  prescribed  void,  such  con- 
struction was  negatived  by  the  next  section,  which  clearly 
imposed  only  a  penalty  on  the  officer  for  neglecting  to  com- 
ply with  the  requirement."      Where  an  act  relating  to  con- 
tested elections  of  senators  provided,  that,  in  case  there  be 
no  law  judge  of  the  "  district"  in  which  any  contest  should 
arise,  qualified  to  act,  a  certain  other  judge  should  be  called 

»  Com'th  y.  Conyngham,  06  Pa.         "  Com'th  v.  Slifer,  63   Pa.  St. 
Bl.  99.  71. 

w  Smith  V.  Kandall.  6  Cal.  47. 
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in  to  preside  at  the  trials  it  was  held,  npon  comparison  of 
the  section  in  which  this  provision  occurred  with  the    pre- 
ceding one,  which  directed  that  the  contest  shoald  be  deter- 
mined before  the  coart  of  the  conntj  where  the  person 
returned   should   reside,  that  the  word  'district"  meant 
judicial,  not  senatorial,  district.**    In  another  case  the   con- 
text was  held  definitely  to  fix  the  meaning  of  the  ivord 
"  attorneys  "  occurring  in  a  statute  as  "  attorneys  at  law."** 
And  again,  the  phrase  ^^  out  of  the  jurisdiction  of  any   par- 
ticular state,''  was  ascertained  by  comparison  of  the  context, 
from  whicli  it  appears  that  this  phrase  '^  particular  state  " 
was  uniformly  used  in  contradistinction  to  ''  United  States," 
to  mean  any  particular  state  of  the  Union.** 

§  39.   Oontezt  may  Gorreot  Srron.— [Again,  it  is  said  that   a 

mistake  apparent  on  the  face  of  an  act  may  be  corrected  by 
other  language  in  the  act  itself  ;**  so  that,  for  instance,  the 
evident  omission  of  a  word,  in  one  section,  which  would 
affect  the  meaning,  may,  where  the  omission  is  explained  in 
another  part  of  the  statute  by  reference  to  such  section  as 
intended,  be  supplied  according  to  such  explanation.*^ 

§  40.  Oo&tMCt  to  be  Ooivraltod  to  Avoid  XBOondstonoy.  Ain«iid» 
oMntg,  •to.^In  all  these  instances,  the  Legislature  supplied 
in  the  context  the  key  to  the  meaning  in  which  it  used 
expressions  which  seemed  free  from  doubt ;  and  that  mean- 
ing, it  is  obvious,  was  not  [in  all  casesj  that  which  literally 
or  primarily  belonged  to  them.    [It  has  been  heretofore** seen 
that  it  is  a  necessity  of  proper  statutory  construction,  to  give 
effect  to  every  word,  clause  and  provision  of  the  enactment. 
Possibly  the  most  important  purpose  of  the  construction  of 
all  the  parts  of  a  statute  together  and  with  reference  to  one 
another,  is  that  of  giving,  by  the  means  of  such  comparison,/ 
a  sensible  and  intelligent  effect  to  each,  without  permitting 
any  one  to  nullify  any  other,  and  to  harmonise  ev«ry  detailed 
provision  of  the  stolote  with  the  general  pnrpoee  or  piirtio- 

**  Comberland  Co.  r.  Trickett,  **  Blanchard  r.  Spngne.  8  Sumiu 

107  Pa.  St.  lie.  flW. 

•«  Cooper  T.  Sharer,  101  Pa.  St.  "  Brinsfleld  ▼.  Carter.  2  Ga.  14& 

5fT,  84V.  See  upon  this  ecftijeet,  -ate  po8t» 

»»  U.   S.  v.  Furlong,  5  Wheat,  gg  298-802.  817,  819. 

184.  "  Ante,  g  28 


«40] 


OOHTSZT. 


61 


iilar  design  whick  the  whole  m  intended  to  Babeerve.*    With 
this  end  in  view,  the  role  extends  to  acts  and  their  amend- 
ments, which,  for  this  purpose,  are  regarded  as  constituting 
bnt  one  enactment,  so  that  no  portion  of  either  is  to  be  left 
without  effect,  if  it  can  be  made  operative  without  wresting 
the  words  ased  by  the  Legislature  from  their  appropriate 
meaning,**  and  of  two  constructions  equally  warranted   by 
the  language  of  an  amendment,  that  is  to  be  preferred  which 
best  harmonizes  the  same  with  the  general  tenor  and  spirit 
of  the  act  amended.*^     The  same  rule  applies  as  to  acts  and 
their  supplements,**  and  still  more  obviously  to  codes  and 
revisions.     A  code,  or  body  of  revised  laws,  should,  it  is  said, 
be  regarded  as  a  system  of  contemporaneous  acts,**  as  estab- 
lished uno  flatn.**    Its  various  sections  relating  to  the  same 
subject  should,  if  practicable,  becopstrued  together,**  as  one,** 
as  one  act  or  chapter,*^  or  as  continuous  sections  of  the  same 
act  ;**  and  one  chapter  is  to  be  read  with  another,  relating  to 
the  same  subject,  as  one  body  of  law,**  though  collected  from 
independent  laws  of  previous  enactment,**  originally  passed 
at  different  times  and  re-enacted  by  a  revisory  act,"     If 
possible,  the  various  portions  of  such  a  code  or  revision  must 
be  so  construed  as  to  harmonize  with  one  another."    Its 
general  system  of  legislation  upon  the  subject  matter  should 
be  taken  into  view,  and  any  particular  article  construed  in 
conformity  therewith,  unless  an  intention  to  depart  from  it 
be  clearly  shown  ;**  and  definitions  contained  in  it  are  to  be 


*  See  cases  in  note  [b)  to  §  85. 

••  Harrell  ▼.  Harrell,  8  Fla.  46. 
«  Griffia*8  Case,  Chase  Dea  864. 

•  Van  Riper  v.  Essex  R  R.  B*d. 
td  N.  J.  L.  28.  And  as  k>  a 
repealing  act  and  an  act  suspend- 
ing its  operation,  botli  passed  at 
the  same  session  of  the  legislature, 
being  construed  as  one  act,  so  that 
both  may  liave  effect,  see  Brown  t. 
Beny,  8  Dal.  805. 

••Ashley  t.  Harrington,  1  D. 
Chip.  (Vt.)  848. 

^  Qibbons  t.  Brittennm,  tW 
Miss.  282.  And  see  Oom*th  ▼. 
Ooding,  8  Mete.  (Mass.)  180. 

•  Exp.  Ray,  46  Ala.  15  ;  O'Neal 
f .  Kobinson,  Id.  620 ;  Mobile,  fte. 
a  R.  Co.  Y.  Malone.  46  Id.  881  : 


Bryant  ▼.  Liyermore,  20  Minn. 
818  ;  8mith  v.  Smith,  19  Wis.  622  : 
Gallegos  v.  Pino,  1  New  Mex.  410. 

••  Mobile,  ifeo.  R.  R.  Co.  ▼. 
Malone,  supra. 

**  Smith  y.  Smith,  supra. 

^  Gallegos  v.  Pino,  supra. 

••  Bryant  v.  Liver  more,  supra. 

«  Mobile,  &a  R.  R.  Co.  v. 
Malone,  supra. 

^1  Gal  legos  ▼.  Pino,  supra. 

"  Oibbons  ▼.  Brittenum,  56  Miss. 
882. 

**  Childers  y.  Johnson,  6  La.  An. 
684.  Compare  Barfk  of  La.  v. 
Fwenr,  1  Id.  64.  where  it  is  said 
that  the  civil  code  of  the  State  .is 
not  to  be  considered  as  technically 
a  statute. 
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oonstraed  with  reference  to  its  positive  enactments  in  pari 
materia/* 

§  41.  UmlU  of  RqU  Reqniring  Oontoct  to  bo  Oonsultad. — [The 
rule  commending  a  consideration  of  the  whole  statate,  in  ^ 

order  to  discover  the  sense  in  which  words  are  used  in  a 
particular  portion  of  it,  is  subject,  however,  to  this  qualiii- 
cation,  that,  if  the  meaning  of  a  word  can  be  found  in  the 
section  itself  in  which  it  is  used,  it  ought  to  be  there  sought 
for,  without  recourse  to  anything  beyond."    It  is  only  where 
the  meaning  of  the  word  or  phrase  cannot  be  satisfactorily 
ascertained  from  reading  the  particular  section ;  or  where 
the  meaning  which  such  a  limited  view  gives  to  it,  would 
raise  a  conflict  or  incongrnity  as  compared  with  other  por- 
tions of  the  statute,  that  a  reference  to  the  latter  is  proper. 
And  where  there  are  general  sweeping  words   which    it 
would  be  difficult  to  apply  in  their  full  literal  sense,  it  is  one 
of  the  safest  guides  to  construction,  to  examine  other  words 
of  like  import  in  the  same  statute,  and  if  it  is  found  that  a 
number  of  such  expressions  have  to  be  subjected  to  limita- 
tations  or  qualifications,  and  that  such  limitations  and  quali- 
fications are  of  the  same  nature,  that  forms  a  strong  argu- 
ment for  subjecting  the  expression  in  dispute  to  a  like  limi- 
tation or  qualification  /'  the  reason  for  this  concession  being, 
that  it  is   presumed,    that   the   Legislature   used   a  word 
throughout  the  entire  act  in  the  same  sense/^] 

§  42.  SUtato  Smbodying  Sovoral  DistiDOt  Acis«— It  has  beco 
observed,  that  when  an  Act  embodies  several  distinct  Acts, 
one  part  throws  no  further  light  on  the  other  parts  than 
would  be  cast  upon  them  by  separate  and  distinct  enactments 
to  the  same  effect  (a).  [But  where  an  act  incorporates 
another  and  provides  that  the  two  shall  be  construed  asot.e, 

*^  Egerton  v.  Third  Municipal-  Bupra ;  Pitte  ▼.   Shipley,  46  Cal. 

ity,  1  La.  An.  486  ;  Depas  v.  Riez,  154. 

2  Id.  80  ;  and  they  have  no  mean-        (a)  For  Turner,  L.  J.,  in  Cope  v. 

ing  beyond :  Ibid.   8ee  aiso  Ala.  Doherty,  4  E.  &  J.  867,  27  L.  J. 

Warehouse  Co.  v.  Lewis,  66  Ala.  600.     [And  it  has  been  said  that 

614.  «  oach  chapter  of  a  body  of  Revised 

^*  Spencer  v.  Metropol.  B'd.,  L*  Statutes  is  a  statute  or  act  on  the 

R.  22  Ch.   Div.  162,  per  Jessel,  subject  to  which  it  relates ;  and 

If .  R.  mayt  iQ  penal  suits,  be  referred  to 

^*  Blackwood  v.   Reg.,  L.  R.  8  as  a  statute  of  the  State  :  Cleaves 

App.  Ciui.  94.  v.  Jordan,  85  Mo.  429.      Compare 

^*  Spencer    v.    Metrop.   Board,  ante,  §  40.] 
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the  use,  in  one  of  the  acts  of  the  phrase  ''  this  act"  will  in- 

clnde  not  only  the  act  itself  in  which  it  occurs,  bnt  earlier 

and  later  acts  which  are  so  treafed  as  forming  part  of  tlie^ 

same  statnte.     An  act  provided  that  ^Mn  the  construction  of 

this  act,"  the  word  **  parish  "  should  include  **  city."    A  later 

act.  Incorporating  the  provisions  of  the  former  and  dii*ecting 

that  the  two  should  be  construed  as  one,  enacted  that  no 

person  should  be  removed  from  any  parish  in  which  he  had 

resided  for  five  years.    It  was  held,  that  by  the  combined 

operation  of  the  two  acts,  no  person  could  be  removed  from 

a  city  in  which  he  had  resided  for  five  years/*    Conversely, 

where  an  act  passed  in  1867,  provided  that  it  and  certain 

acts  passed  in  1856  should  be  construed  together  as  one  act, 

and  the  former  declared  that  ^^  the  words  County  Court 

when  used  in  this  act,  or  any  future  act,  shall  include  the 

City  of  London  Court;"  it  was  held,  that,  by  virtue  of 

these  words,  the  provisions  of  the  act  of  1856  applied  to  the 

€itj  of  London  Conrt.^    So,  again,  an  act  passed  in  1866, 

which  was  to  be  construed  as  one  with  another  passed  in 

1855,  enacted  that  '^  the  provisions  this  act "  should  not 

extend  to  certain  manufacturers ;  and  it  was  held  that  by  the 

effect  of  that  provision,  the  mannfactnrers^n  question  were 

eiempted  from  the  operation  of  the  earlier  act."*    But  this 

rale  does  not  extend  to  penal  statutes,  the  construction  of 

which,  upon  a  principle  which  will  be  hereafter  discussed,'* 

is  to  be  confined  to  the  more  literal  meaning  of  the  langnagc. 

Hence,  in  such  acts,  the  term  ^'this  act,"  bears  its  literal 

significance,  and  refers  only  to  the  act  itself  in  which  it 

occurs,  though  the  act  is  made  part  of  another  and  to  be 

construed  with  it.^ 

« R.  V.  Forncett  St.  Mary,  12  Q.  required  by  "  tbis    act,"  a   mis'- 

B.  160.  Domer.  Ac.,  in   a    yoting    pnper 

^*  Blades  v.  Lawrence,  L.  B.  0  required  by  tbe  later  net  was  held 

O.  B.   874.      But  see  Matber  v.  uncured  and  fatal. 

Brown,  L.  R   1    0.  P.   D.  696,  »  Norris  v.  Barnes.  L.  R.  7  Q. 

where,  altbougb  an  act  passed  in  B.  637.     And  see  Wilb.  Stat.  Law, 

1857  decbired  it  was  to  be  con-  pp.  264-266,  from  wbicb  tbe  obser- 

^rued  as  one  with    anotber  and  vations  in  tbis  section  are  largely 

earlier  act,  it  was   beld  tbat  the  borrowed, 

effect  of  the  provision  was  not  to  ''  See  post,  g§  829,  seq. 

incorporate  in  the    later  act  the  "*  R  v.  Trustees,  6  A.  &  £.  663; 

provisions  of  the  earlier  ;  so  that,  R  ▼•  Johnson,  8  O.  B.  103  ;  R.  v. 

tiiough  the  latter  remedied  every  Jesse  Smith,  L.   R   1  G.   C.  R 

misnomer,  &c.,  in  a  voting  paper  266. 
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§  43.  llttllMr  jlcto  l»  Fwd  llatort«.--Wliere  there  are  earlier 
Acts  relating  to  tlie  sanie  snbject,  tl)o  survey  mnst  extend 
to  thetn ;  for  all  are,  for  the  parpoaes  of  construction^  ooi>* 
sidered  as  forniiog  ooe  homogenooas  and  consistent  body  of 
law  (tf),  and  eaeh  of  them  nay  explain  and  elacidate  every 


(a)  R.  T.  Loxdale,  1  Burr.  44, 
per  Lord  MaDsfleM ;  Duck  ▼. 
AddiDgtoa.  4  T.  R  447 ;  Palmer's 
Case,  1  Lench.  893 ;  Mc William  ▼. 
Adams.  1  Macq.  H.  L.  176,  per 
Lord  Truro.  fS.  P.  :  Alexander 
V.  Alexandria,  o  Crancb,  1  ;  Pat- 
terson ▼.  Wmn.  11  Wheat  880; 
The  Harriet  X  Story.  261 ;  U.  8. 
V.  Collier;  8  BUtchf.  825;  The 
ElizalX'tU,  1  P»^ne,  10 ;  Le  Roy  ▼. 
Chabolla.  13  Abb.  U.  8.  448  ;  Phil- 
brook  y.  U.  8.,  8  Ct.  of  CI.  623  ; 
Smith  V.  People.  47  N.  Y.  830; 
Powers  V.  Shepard,  48  N.  Y.  540 ; 
Reiford  ▼.  Knight.  15  Barb.  (N. 
Y.)  027;  McCarter  v.  Orph. 
Asvlum.  9  Cow.  (N.  Y.)  437; 
Pearoe  ▼.  AtwooJ,  18  Mass.  824; 
Ureen  v.  Com'tb,  12  Allen  (Mass.) 
155  ;  Bruce  v.  Schuyler.  9  111.  221  ; 
State  V.  Shaw.  28  Iowa,  67 ;  Scott 
Y.  8eu rlcs.  9  Miss.  690 ;  £sk ridge 
T.  McGruder.  45  Id.  294 ;  State  v. 
Garthwaite.  23  N.  J.  L.  143 ; 
Union  Canal  Co.  V.  O'Brien.  4 
Rawle  (Pa.)  858;  Neeld's  Road.  1 
Pa.  St.  363 ;  Black  v.  Tricker,  50 
Id.  13.  19;  Keeling's  Road.  Id 
a58  ;  Mt.  Holly  Paper  Co.'s  App., 

99  Id.  613  ;  Koontz  ▼.    Howsare, 

100  Id.  506  ;  Linton's  App..  104  Id. 
238;  Jacoby  ▼.  Shafer.  105  Id, 
610  ;  Booz's  App..  109  Id.  592  ;  P. 
A.  (&  M.  Pass.  Ry.  Co.'s  App.,  1 
Penny.  (Pa.)  449  ;  Ege  t.  Com'th. 
20  W.  N.  C.  (Pa.)  78 ;  Desban  ▼. 
Pickett.  16  La.  An.  850 ;  Isham  v. 
Iron  Co.,  19  Vt.  230 ;  Hayes  v. 
Hanson.  12  K  H.  284 ;  Wakefield 
V.  Phelps.  37  Id  295  ;  Dugan  v. 
Gittings.  8  Md.  54 ;  $  Gill.  188 : 
Cansl  Co.  v.  R.  R.  Co.,  4  Gill  & 
J.  (Md.)  1 ;  Billingslea  v.  Baldwin, 
23  Md.  85 ;  State  v.  Stewart,  47 
Mo.  882 ;  SUte  v.  Clark.  54  Id. 
216  ;  Dodge  v.  Gridley.  10  Ohio 
St.  173  :  Manuel  v.  Manuel,  18  Id. 
458  ;  McMahon  v.  R.  R.  Co.,  5 
lod.  413;  State  y.  6prin«rflcld  Tp., 
6  Id.  83  ;  La  Grange  y.  Cutler,  Id. 
854;  Harrison  y.    Walker,  1  Qn, 


82;  Ezekiel  y.  DIxod,  8  Id    146; 
Pteple  Y.   Western.  8  Neb.   312  ; 
Htendrix   y.    Reimaa,  6  Id.   516  ; 
State    Y.    Babcock,  21    Id.    599  ; 
McLaughlin  y.    HooYer,   1    Ore^. 
81 ;  Bryan  y.  Dennis,  4  Fla.  IB  ; 
Mitchell    V.    Duncan.    7    Id.    Id  ; 
Gannon  y.  Vaughan,  13  Tex.  899  ; 
KoUenberger  y.  People,  9  Col.  288. 
The  rules  that  a  statute  is  not  to- 
be  eonstrued  to  work  public  aiis> 
chief  unless  plainly  required  bj  it» 
language  ;  that  effect  is  to  be  given 
to  the  legislative  intention,  if  aar 
certainable,  though  contrary  to  the 
letter ;  that  absolute  words  may  be 
qualified  by  reference  to  the  con* 
text,  to  prior  and  subsequent  acts 
in  pari  materia,  to  the  history  of 
the  enactment,  and  to  contempo> 
raneous  legislation  not  precisely  in 
pari  materia ;  and  that  acts  passed 
at  the  same  session  aro  to  be  so- 
construed,  if  possible,  as  to  giYO 
effect  to  each,  apply  to.  and  ncuiy 
control  the  construction  of  a  clause 
in  an  act  expressly  repealing  by 
title  the  whole  of  an  earlier  act,  so 
that,    if  upon    these   grounds  of 
interpretation,  an  intent  is  appar- 
eni  to  ^Ye  the  clause  a  qualldodi 
or  limited  operation,  that  intent 
must  preYai)  oYer  the  literal  and 
unqualified  sense  of  it.      So  where 
the  title  of  an  act  *'  to  reorganize 
tbe  local  government"  of  N.  T. 
related    solely    to    the    poliiicaF 
organizatioa  of  a  city,  in<|icating 
no  intention  to  interfere  with  the 
organization  of  its  criminal  courts, 
and  such  appeared  from  the  his- 
tory of  the   enactment,  and    the 
other  elements  of  construction  indi- 
cated^  to  be  its  pro()er  scope,  and 
th.e  act  itself,  in  all  its  provisions, 
strictly   adhered   to.  the  title,   a 
clause  repealing  by  title  another 
act,  which,  inler  aJia^  prescribed  the 
organization  of  the  cnmlnal  courts 
of  the  city,  w^is  held  to  leave  thcio 
provisions  in  full  force  :  Smith  v. 
Pteople,  47N  Y.  830.] 
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other  part  of  the  comaioD  system  to  whicli  it  belonge. 
[Tlnis,  not  oulj  oiay  the  entire  bodj  of  tiie  law  npon  a 
flabjeet  be  giTen  the  effect  of  an  'harmoniouB  whole,  by 
reBtniniDg^  enlarging,  or  qualifying  conflicting  words  in  any 
particular  portion  of  it,  by  reference  to  other  portions,  so 
«B  to  efFectoate  the  obvious  intention  of  the  law  ;"  but  where 
tiiere  are  irreconcilably  conflicting  clauses  in  the  same  stat- 
nte,  a  comparison  with  other  statutes  upon  the  same  subject 
may  point  out  those  clauses  which  are  in  harmony  with  such 
legisLition  as  designed  to  prevail.^] 

§  a.  iniutratioas.*-A  bye-law  which  authorized  the  elec- 
tion of "  any  person  "  to  be  Chamberlain  of  the  City  of 
London  would  be  construed  so  as  to  harmonize,  and  not  to 
conflict,  with  an  earlier  one  which  limited  the  appointment 
to  person  possessed  of  a  certain  qualification,  and  ^^any 
person "  would  be  understood  to  mean  only  any  eligible 
person  (a).  Where  a  question  arose  aa  to  whether  the 
Admiralty  Court  Act,  24  Vict.  c.  10,  which  gives  that  court 
jurisdiction  over  any  claim  for  "  damage "  done  by  any 
ship,  included  injuries  done  to  persons  by  collision ;  one 
reason  for  deciding  in  the  negative  was  that  in  other  Acts 
in  pari  materia,  loss  of  life  and  personal  injury,  on  the  one 
hand,  and  loss  and  damage  to  ships  and  other  property,  on 
the  other,  appeared  invariably  treated  distinctly,  and  the 
word,  **  damage  ^  was  nowhere,  in  them,  applied  to  injur- 
ies to  the  person  (b).  So  the  expression  ^^  possession  ^  in 
the  20th  section  of  the  Beform  Act  of  1832,  which  enacts 
that  no  person  shall  be  registered  in  respect  of  his  estate  or 
interest  in  land  as  a  freeholder,  unless  he  has  been  ^^  in 
actual  possession  "  of  it  for  six  months,  was  construed  in  the 
same  sense  as  in  the  Statute  of  TTses,  which  declares  that 


"  See  Kobte  v.  State.  1  Or.  (^a.) 


••  Kansas  Pac.  Ry.  Co.  ▼.  Wyan- 
dcite  Go.,  it  Kan.  587,  if  such 
construction  tends  to  secure  most 
SMBplelely  tb»  rtehts  of  all  parties 
•ifected,  and  there  is  nothing 
apparent  In  ti^  aet  ta  iodieate 
which  proviaioiis  the  Legislalaare 


regarded  as  of  paramount  import- 
ance. 

(a)  Tobacco  Pipe  Makers  r. 
Woodroffe.  7  B.  &  C.  888,  over- 
ruling  Ojcford  «.  WildgooseL  8  Lev. 
298. 

(by  Smith  V,  Brown,  L.  R.  S  Q. 
U.  i^^.  But  see  the  judgment  of 
BaggallHj,  L.  J.,  in  The  Franco* 
nia,  2  P.  D.  174,  et  seq. 
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the  person  who  has  the  nse  of  the  land  18  to  be  deemed  in 
lawful  "  possession  "  of  it ;  and  consequent] j  the  grantee  of 
a  reut-cliargo  bj  a  conveyance  operating  under  the    latter 
statnte  was  held  to  bo  in  possession  of  it,  within  the  mean- 
ing of  the  Heform  Act,  from  the  date  of  the  execution   of 
the  deed  (a)  ;  though  a  grantee  under  a  common  law   con- 
veyance would  not  be  in  possession  within  the  same   ^ct, 
until  ho  had  received  a  payment  of  the  rent-charge   (fi). 
[So,  again,  the  various  statutes  in  New  York  relating   to 
and  enlarging  the  powers  of  married  women,  though  passed 
in  different  years,  were  held  to  be  construable  as  one  act  ;** 
and  where  an  act  passed  in  1817  for  the  construction  of  a 
canal  vested  the  fee  of  lands  taken  for  that  purpose  in   the 
people  of  the  state,  and  lands  were  taken  under  a  later  act, 
which  omitted  any  provision  as  to  the  title,  it  was  held  that 
it  vested  in  the  people  as  unde^r  the  former  law.*    Where 
an  act,  conferring  jurisdiction  of  a  certain  offense  upon  a 
police  court,  provided  that  the  fine  to  be  imposed  shoald 
not  exceed  $100,  nor  the  imprisonment  one  year,  it  was 
held,  upon  comparison  of  other  statutes  in  pari  materia,  that 
this  provision  was  a  limit  upon  the  punishment  by  either 
fine  or  imprisonment,  but  did  not  intend  to  authorize  the 
imposition  of  both  for  the  same  offense.*    Again,  the  gen- 
eral road  law  of  Pennsylvania  forbade  the  laying  out  of  a 
private  road  on  a  public  road,  and  required  certain  notice  to 
be  given  to  parties  through  whose  lands  the  new  road  was 
to  pass.     A  later  act  authorized  the  laying  out  of  private 
roads,  under  the  surface  of  any  land,  to  coal  mines,  provid- 
ing nothing  as  to  the  occupation  of  public  roads  or  notice  to 
parties.     It   was  held   that  this  act  was  to  be  construed 
together  with,  and  as  part  of,  the  general  road  law,  and  that, 
therefore,  the  taking  of  a  public  road  and  the  failure  to  give 
notice  were  both  fatal  defects  in  a  proceeding  under  the 
later  act,**  as  also  the  failure,  in  tlie  petition,  for  the  road, 

(a)  Heelis  ».  Brown,  18  C.  B.  N.         •»  Perkins  ▼.  Perkins,  63  Barb.- 
8.  90,  84  L.  J.  0.  P.  88  ;  Hadfleld's     (N.  Y.)  581. 

Case.  L.  U.  8  C.  P.  806.  ••  Reiford  v.   Knight,  15  Barb. 

(b)  Murray  v.  Thorniley.  S  C.  B.     (N.  Y.)  627. 

217 ;  Orme^s  Case,  L.  R.  8  C.  P.         ^  Com'th  v.  Griffin,  105  Mass. 
281.  185. 

•  Neeld's  Road,  1  Pa  8t.  858. 
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to  set  forth  the  definite  points  where  the  road  was  to  begin 
and  end,  details  required  by  the  general  road  law,  but  not 
mentioned  in  th«i  more  recent  statute.**  So,  an  act  enlarg- 
ing the  jurisdiction  of  Justices  of  the  Peace,  and  prescribing 
DO  forms  of  procedure,  must  be  construed  together  with 
earlier  acts  upon  the  same  subject  and  as  adopting  the  forms 
and  practice  prescribed  by  them  ;**  and  in  the  constrnction 
of  an  act  authorizing  married  women  to  dispose  of  their 
property  by  will  **  executed  in  the  presence  of  two  wit- 
Tiesfies,"  etc.,  recourse  was  had  to  the  general  wills  act  for 
the  purpose  of  ascertaining  the  meaning  of  the  word  ^'  execu- 
ted," and  was  accordingly  held  to  prescribe  the  formality  of 
makivg  a  will  as  regulated  by  that  act,  merely  with  the 
addition  that  it  should  be  done  in  the  presence  of  two  wit- 
nesses, etc.**  Similarly  the  word  **  sojourner  "  in  the  Penn- 
syWauia  act  of  1881  relating  to  physicians,  in  the  provision 
that  any  person  opening  an  office  or  appointing  any  place 
where  he  or  she  may  meet  patients,  or  receive  calls,  shall  be 
deoiced  a  sojourner,  was  interpreted,  by  reference  to  earlier 
acts,  as  meaning  and  applying  to  one  who  practiced  and  had 
his  residence  in  one  county  and  who  had  an  office  and  prac- 
ticed in  another,  not  upon  special  occasion  and  at  special 
requests  only,  bnt  at  regular  intervals  and  in  pursuance  of 
advertisements.**  Upon  a  question,  in  the  construction  of 
a  revenue  act,  whether  an  exception  of  '^  savings  institution  " 
from  taxation  imposed  upon  ^^  every  company  or  association 
whatever,"  relieved  Building  Associations  from  the  pay- 
ment thereof,  it  was  decided  that  it  did  not,  partly,  at  least, 
upon  the  ground  that  a  comparison  of  other  revenue  nets 
demonstrated  that  such  societies  were  not  within  the  legis- 
lative meaning  of  the  term  ^^ savings  institutions,"  though 
they  might  not  unnaturally  be  embraced  therein.*^  On  the 
other  hand,  by  construing  an  act  requiring  in  general  terms 
bail  absolute  in  appeals  by  defendants  from  judgments  of 
Justices  of  the  Peace  for  wages  of  manual  labor,  together 

*•  Reeling's  Road,  69  Pa.  St  •*  £ge  v.  ComU,  20  W.  N.  G. 

868.  (Pa.)  78. 

"  Jacoby  v.  Studer,  106  Pa.  St.  *«  Bourgignon  B.  A.  v.  Com*th, 

CIO.  98  Pa.  8t  64,  64. 

"  Linton's  App.,  104  Pa.  St.  928 
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witit  6att*lu0  aotB  mgolating  tlie   matter  of  appeals  froixi 
jodgmentv  of  jastiooi^  it  was  held  that  eaoenton  mid  prol>i^ 
hlj  QtbacftBaad.iiiia  repraseofcatiTe  capacity,  were  not  aaljjeet 
tOitfantnaojenity.**      WhciY>  cortain*  aets  reqmring  certaio 
flDiOB  to  be  paid  ioto  the  state  illusory  by  a  city  gave  tbe 
(general  couit  jurisdiction  to  enforeo  the  payment,  and   an 
act  was  passed  reqnirtng-  an  additional  payment  and  thereby 
inoreasing  the  aggregate,  but  was  silent  as  to  the  mode   of 
enforcing  payment,  it  was  held  tiiat  tfaescvoral  acts  must  be 
construed  together  and  that  the  remedy  given  by  the  earlier 
wiae  applicable  also  to  enforce  the  duty  prescribed  by  tlie 
latter.**    Again,  where  the  action  of  detinue  had  been  regu- 
lated by  statnte,  an  act  directing  that  certain  other  issues 
should  be  governed  by  the  rules  governing  issues  in  actions 
of  detinue,  the  reference  was  held  to  be  to  the  action  of 
detinue  as  modified  by  statnte,  not  to  the  common   law 
action  ;*'  and  the  repeal  of  ^*  section  six  of"  a  certain  act, 
which  had,  after  the  date  of  its  enactment  and  before  the 
passage  of  the  mpealing  act  been  amended  so  that  a  nevr 
section  stood  in  the  place  of  the  old  section  six,  wasconstmedt 
to  be  the  rapeal  of  section  six  as  amended.** 

§  4*5.  Act!  PasMd  at  Saaie  SmmIoii. — [The  rule  requiring  the 
interpretation  of  a  statute  in  the  light  of,  and  with  reference 
to,  othera  in  pari  materia,  has  a  peculiarly  appropriate  applica- 
tion to  acts  upon  such  kindred  subjects  passed  at  the  same 
session  of  the  Legislature.**  Indeed,  in  construing  a  statute^ 
the  entire  scope  of  the  legislation  in  pari  materia  of  that 
session  should  ho  drawn  into  consideration.***  Thus,  in  18^6^ 
the  Legislature  of  Mississippi,  by  resolution,  authorized  pay- 
ment of  a.note  due  to  the  sinking  fund  by  a  certain  party,  '^  in 
the  bonds  or  coupons  of  the  Planter's  Bank  of  Mississippi.'^ 
At  the  same  session,,  an  act  was  passed  authorizing  the  com- 


•«•  Kooata,  n  Koiwtra,  lOQi  Pa..  aS0 ;  Smith  v;  PeQv1««  47  Ifv.  H 

St.  50e.  830  ;  State  v.  Rackley,  2  Blackf. 

••  Louisville  v.  Oom'th,  9  Dana  (Ind.)  249.  See  also  State  v.  Clarke 

(Ry.)'70j.  5lrMa  2iai. 

•^  Cfillian  v.  Moore,  18  Mia*.  IMi        >~  Carver  ▼.  Smith,  90  lacL 

••-Omr  V.  State,,  22.  Tax.  fiOB»  22T. 

••  See  Black  v.  Spoil;  2  Bracia 
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leis  to  reeeive,  in  paymeDt  of  debts  due  to  th^  f  and, 
^^  bonds  of  the  State  of  Missifliippi  isMied  on  aoceant  of  tlie 
Plant^ft  Bank  and  coupoDB  of  interest  thereon*''  It  was  held, 
tbaty  in  v\9W  of  the  statnte  and  the  whole  legialation  npon  the 
Bobjeet,  the  reaolntion  referred  to  anthorined  only  the  receipt 
of  bonda  and  coopona  of  the  state  on  account  of  the  bank  in 
payment  of  the  note  and  not  of  the  bonds  and  coapons  of 
the  bank  itself.**'    So  the  enactment  of  a  criminal  code 
repealing  all  oth^  laws  as  to  crimes,  was  construed  not  to 
repeal,  hot  to  leave  standing,  side  by  side  with  it,  a  license 
law  with  penalties,  passed  at  the  same  session,  the  code  con- 
truing  no   provisions  touching  the  subject  of  license.'** 
And  two  acts  passed  on  the  same  day,  relative  to  the  same 
subject  matter,  are  to  be  read  together,  as  though  they  were 
parts  of  the  same  enactment***    Hence,  where  a  statute 
declared  all  lands  heldby  a  seminary  free  from  all  taxation 
whatever,  and  another  statnte  of  the  same  date  enacted  that 
the  land  on  which  anv  seminar v  is  erected,  to  the  extent  of 
five  acres,  held  severally  and  individually,  shall  be  exempt 
from  taxation,  it  was  held,  eonstruing  both  acts  together, 
tliat  land  on  which  a  seminary  was  erected,  owned  by  the 
seminary,  though  exceeding  five  acres  was  exempt,  whilst, 
if  not  owned  by  the  seminary,  only  five   acres  would  be 
exempt.'**     Again,  where  an  act  specifioaUy  appropriated  to 
the  payment  of  certain  outstanding  bonds  a  sum  of  money 
granted  to  the  state  by  congress,  and  a^  subsequent  act  of 
the  same  Legislature,,  out  of  the  same  fund,  made  for  a 
different  purpose  an  appropriation  so  large  that  it  would 
bave  interfered  with  the  payment  of  the  bonds,  it  was  held 
that  the  last  appropriation  should  take  effect  out  of  what 
was  left  of  the  fund  after  payment  of  the  bondsw'*** 

§  46.  AppropriatlOQ  and  Rsranne  Acta,  eto. — [The  provisions 
of  appropriatioQ  aeCs,  as  well  as  those  of  any  other  class  of 
ststntes^are  to  be  eonstrued  in  connaetion  with  previous  laws 

^  8Me  T.  DkdtlQion,  da  Wm.  ^  If sz.  Lit  ate.  Inst  v.  Comth, 

W.     '  UB.  Hon.(Ky.)266. 

'"Oaiov.  State.  dC^Tex.  809.  ^  State  ▼.  Bishop,  41  Mo.  16. 

^  PiDople  V.  Jackson,  80  Cal.  See  Riggs  v.  Brewer,  64  Ala.  282, 

ijfl ;  Cfaandler  v.  Lee,  1  Idabo.  N.  post,  §  315. 
a  849. 
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relating  to  the  same  aubject  matter  ;'*"  and  the  principle 
extends  alao  to  mlea  of  courts.    Thas,  where  Rnle  11  per- 
mitted a  plaintiff  to  take  judgment  for  snch  part  of  his  cl&iin 
as  the  defendant  might,  in  his  affidavit  of  defence,  admits 
or  fail  to  deny, — Bule  9  having  provided  that  plaintiff  shoald 
be  entitled  to  jadgment  for  want  of  an  affidavit  of  defence, 
*'  at  any  time  after  return  day  and  ten  day's  service  of  the 
writ,"  it  was  held  that  the  two  rules  were  in  pari  materia, 
parts  of  a  general  system  of  practice,  and  to  be  constraed 
together ;  and  that,  therefore,  the  plaintiff's  right  to  judg- 
ment, even  for  part  of  his  claim,  under  Rule  11,  could  not 
accrue  until  expiration  of  the  tiipe  allowed  defendant  for 
tiling  an  affidavit  of  defence  under  Rule  9,  his  right  to  tlie 
whole  of  which  could  not  be  regarded  as  waived  by  the  filing 
of  a  partial  defence  at  an  earlier  date  ;'*'  and  the  rule  is  said 
to  be  particularly  applicable  to  the  revenue  laws,  as  forming' 
one  system,  though  composed  of  independent  enactments/** j 

§  47.  Later  AoU In  Pari  BCateria. — Not  only  is  the  later  Act 
construed  by  the  light  of  the  earlier,  but  it  sometimes  [where 
the  meaning  which  the  Legislature  attached  to  the  words  of 
the  earlier  enactment  can  be  gathered  from  a  later  statute 
in  pari  materia,*"*]  furnishes  a  legislative  interpretation  of  the 
earlier."*    Thus  chapter  23  of  Magna  Charta,  which  provides 
that  ''all  weirs  shall  be  put  down  through  Thames  and 
Medway,  and  through  all  England,  except  by  the  sea-coast," 
was  held  to  apply  only  to  navigable  rivers,  because  the  25 
£d.  3  and  other  subsequent  statutes  spoke  of  it  as  having 
been  passed  to  prevent  obstruction  to  navigation  (a).     To 
determine  the   meaning  of  the  word  "broker,"  in   the  6 
Anne,  c.  16,  the  Bubble  Act  (6  Geo.  1,  c.  18),  passed  twelve 
years  later,  was  referred  to,  where  the  same  term  was  used 
{h).     In  section  299  of  the  Merchant  Shipping  Act  of  1854, 

"•  Convene  v.  U.  S.,  21  How.  itV  Co.  v.  Nelma,  66  Qa.  67.  as  to 

463.     Ami  8oe  Riggs  y.  Pflster,  21  effect  of  resolution  of  1879  upon 

Ala.  469 ;  Kiggs  ▼.  Brewer,  64  Id.  the  construction  of  the  act  of  1876, 

282.  post,  g  215.  relating  to  the  lease  of  convicts. 

"^  Boyle  V.  Homer,  104  Pa.  8t.  (a)  25  Ed.  S,  stat.  4.  c.  4  ;  Rolle 

879.  v:  Whyte.  L.  R.  3  Q.  Bl  286^  Callis 

i<»  U.  8.   v.  Collier,  8  Blatchf.  on  Sewers.  258. 

825.  (5)  Clarke  «.  Powell,  4  B.  <&  Ad. 

"•  U.  S.   V.  Freeman,  8  How.  846  ;  Smith  v.  Lindo,  4  C.  B.  N.  S. 

56.  ^5.  27  L.  J.  C.  P.  196.  335. 

"'  Ibid.    See  also  Georgia  Pen- 
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wbicli  enacts  that  damage  arisiug  from  non-observance  of 
the  sailing  rnles  shall  be  prim&  facie  deemed  to  have  been 
occasioned  bj  ^Uhe  wilful  default"  of  the  person  in  charge 
of  the  deck,  the  expression  *^  wilful  default"  was  construed 
by  the  light  of  the  later  Shipping  Act  of  1862,  the  24th 
section  of  which  declares  that  the  ship  which  occasioned  the 
collisioii  shall  be  deemed  to  be  ^4n  fault,"  as  including  a 
negligent  as  well  as  a  criminal  default  (a).     [So,  where  an  act, 
passed  in  1865,  forbade  discrimination  on  account  of  color  or 
race,  in  any  licensed  inn,  in  any  public  place  of  amusement, 
etc  ;  and  another  passed  in  1866,  forbade  the  exclusion  of 
persousf  rom  any  public  places  of  amusement,  '^  licensed  under 
the  laws  of"  the  commonwealth, it  was  held,  upon  compari- 
son of  the  two  acts,  that  the  public  places  of  amusement 
referred  to  in  the  earlier  must  be  construed  to  mean  such  as 
were  licensed  under  the  laws  of  the  commonwealth/"     In 
other  words,  the  understanding  of  the  phrase  in  the  earlier  act 
was  dictated  by  the  explicit  language  of  the  later.  Similarly, 
acts  have  been  construed  as  not  repealing  others  by  implica- 
tion, by  reference  to  the  fact  of  a  subsequent  express  repeal 
thereof  by  still  another  act;"' and  tlie  passage   of  an  act  in 
1851  authorizing  securities  from  husband  to  wife  to  be  taken 
in  the  name  of  a  third  person  as  trustee  and  declaring  securi- 
ties theretofore  taken  directly  by  the  wife  from  her  husband 
valid,  was  invoked  as  showing  a  legislative  construction  of  the 
Pennsylvania  married  woman's  act  of  1848  to  the  effect  that 
it  was  not  intended  to  sanction  such  direct  dealings  between 
linsband  and  wife."*] 

General  rules  and  forms  made  under  the  authority  of  an 
Act  which  enacted  that  they  should  have  the  same  force  as  if 
they  had  been  included  in  it  have  also  been  referred  to  for 
the  purpose  of  assisting  in  the  interpretation  of  the  Act  {b), 

§  48.  Expired  and  Repealed  AoU  in  Pari  Materia. — The  lan- 
guage and  provisions  of  expired  and  repealed  Acts  on  the 

(a)  Grill  e.  The   Screw  Collier  Gross,  2   Penr.  &  W.  (Pa.)  171. 

Go.,  L.  R.  1  0.  P.  611,  per  Willes,  *»  Bear's  Administrator  v.  Bear, 

J.  88  Pa.  8t.  525,  530.     But  see  post, 

">  Com'lh  y.  Sylvester,  18  Allen  §  68,  and  compare  post,  §§  865, 
(Mass.)  247.                                ,,806. 

"'  See  Cape  Giranlean  Co.  Ct.  (P)  Be  Andrew,  1  Ch.  D.  858. 
?.  Hill,  118  U.  8.  68  ;  Moya-  v. 
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6amc  subject  and  the  confitruction  which  they  have  arnthori- 
tatirelj  received  are  also  to  be  taken  into  consideration  {in 
the  constrQction  of  a  statute,  as  parts  of  the  general  syetein, 
or  possibly  more  properly  as  instructive  steps  in  the  develop- 
ment of  the  existing  system,  of  legislation  upon  the  point  in 
question."*]     Thus,  202nd  section  of  the  Bankrupt  A.ct   of 
1849,  which  makes  ^'  void  "  all  securities  given  by  a  bankrrnpt 
to  a  creditor  to  induce  the  latter  to  forbear  opposition  to 
the  bankrupt's  certificate,  was  construed  in  the  same  sense  as 
that  which  had  been  given  to  the  same  provision   in   the 
earlier  and  repealed  Bankrupt   Act  of  the  6  Greo.  4  (a)» 
What  was  meant  in  the  Vagrant  Act,  5  Geo.  4,  c.  8,  by 
^^  running  away,  leaving  his  or  her  child  chargeable  to  the 
parish,"  was  determined  by  referring  to  the  earlier  Act  of 
5  Geo.  1,  which  spoke  of  persons  who  "run  or  go  a^ray 
from  their  abodes  into  other  counties  or  places,  and  some- 
times out  of  the  kingdom,"  and  was  therefore  held  not  to 
apply  to  a  woman  who  left  her  children  at  the  door  of  tbe 
workhouse,  and  returned  to  her  usual  abode  in  the  toTvn, 
where  the  workhouse  was  situated  (5).     [And  ch.  74,  §  8,  of 
the  Revised  Statutes  of  Massachusetts,  forbidding  the  bring- 
ing of  an  action  to  charge  a  party  on   his  representation 
concerning  the  character,  etc.,  of  another,  unless  such  repre- 
sentation was  in  writing,  was  held  to  apply,  like  the  repealed 
act  of  1834,  c.  182,  §  5,  only  to  representations  affecting  the 
credit  of  another."*    So,  the  definitions  of  a  word  given  by  a 
former  act  in  pari  materia,  which  has  been  repealed,  may  be 
properly  consulted."'] 

"*  See  Medbury  v.   Watson,  6  see  also  Exp.  Copeland,  3  De  G.» 

Mete.    (Mass.)    246  ;    Pnniels   v.  M.  «&  Q.  014,  22  L.  J.  B07.  17. 

Com'lh,  7  Pa.  St.  871.  878,  cit.  m  Cambridce  Union  v.  Parr,  10 

Church  V.  Crocker,  8  Mass.  17.21;  C.  B.  N.  8.  091,  80  L.  J.  M.  C. 

Holbroc^    V.  Holbrook.   1    Pick.  241,  per  Byles,  J. 

<Mas8.)  254.      See   also   Ford  v.  "»  Medbury  v.  Watson,  6  Mete 

Burch,  6  Barb.  (N.  Y.)  60 ;  Thayer  (Mass.)  MS.     But.  of  coune.  the 

y.  Dudley.  8  Mass.  206  ;  Holland  repealed   act,    though    re^nacted 

V.  Makepeaee.   8   Id.   418,  428  ;  ^1  th  some  chanfles,  whilst  H  may 

Mendon   v.   Worcester,   10   Pick,  be  so  considered  in  construing  the 

(MassO  285  ;  Coffin  v.  Rich.  45  Me.  Tspealing  act.  is  itself  of  no  opera- 

507  ;  Henry  ▼.  Tiison,  17  Vt.  470  ;  tive  force  wbat^^er  exoept  m*«o 

Coleman   v.  Davidson  Academy,  far  as  it  is  continued  in  force  by 

Cooke.  (Tenn;)  258  :  Foniueran  ▼.  saving    ckmnes   and   wteeptioiis  : 

Donnally.  7  W.  Va.  114.  Coffin  v.  Rich.  46  Me.  507. 

(a)(Qoldsmid  t.  fiampton.  5  C.  "'Jilxp.  Onm  Dog,  100  V  S 

B.  N.  S.  04,  27  L.  J.  C.  P.  286  :  — 
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§  49.  Xt«poaiod  Portioni  of  Aotk — [In  the  same  manner^ 

where  a  part  of  an  Act  has  been  repealed,  it  must,  althongh 

of  no  operative  force,  still  be  taken  into  consideration  in 

construing  the  rest.    If,  for  instance,  an  Act  which  imposed 

a  dutj  on  racehorses,  cabhorses,  and  all  other  horses  were 

re])ealed  as  regards  racehorses,  the  remaining  words  would 

still  obviously  include  them,  if  the  enactment  were  read  as 

if  the  repealed  words  had  never  formed  a  part  of  it  (a). 

Where  a  statute  imposed  a  duty  on  artificial  mineral  watere 

^and  all  waters  impregnated  with  carbonic  acid  gas]  and  on 

all  otlier  waters  to  be  used  as  medicines,  and  the  duty  on 

artificial  mineral  waters  was  afterwards  repealed,  the  repealed 

words   were  held  essential  for  determining  whether  what 

still   subsisted  of  the  Act,  though  wide  enough  to  include 

artificial  waters,  was  intended  to  include  them  Qn),     [So,  in 

constrning  a  section  of  an  act  remaining  in  force,  resort  may 

be  had  to  a  proviso  to  it  which  has  been  repealed."^ 

§  50.  Repealed,  etc,  Aoto  Bxpresily  Referred  to.— [Whilst  the 
propriety  of  comparing  expired  or  repealed  statutes,  or  parts 
of  statutes,  with  those  remaining  in  force,  for  the  purpose 
of  construing  the  latter,  is  unquestionable,  in  the  absence  of 
any  reference  to  them  in  the  statute  under  construction,"* 


(a)  Per  Brain  well,  L.  J.,  in 
Atty.-Gen.  v.  Lamplongh,  8  Ex. 
D.  214,  47  L.  J.  656. 

{b)  Ibid.  [It  WHS  held  revereing 
tiK  lower  court  that  the  watertax- 
able  imder  the  first  head,  did  not, 
upon  the  repeal  of  that  item, 
bucome  taxable   under  the  more 

Ssneral  clause.  Ste  the  opinion  of 
dly,  C.  B.,  the  dincntiedt  judge 
in  the  lower  court,  at  p.  238 :"  No 
judge  ever  laid  down  as  law  that, 
where  a  particular  clause  in  an 
Act  of  Parliament  Ib  lepeoled,  the 
whole  Act  must  be  tern  as  if  that 
clause  had  never  'been  enacted. 
All  that  mm  be  said  is  that  the 
daoae  is  to  be  taken  as  if  it  Jiad 
nerer  been  enacted.'*  But  where 
an.  act  provided  that  no  ptvtan 
should  sell  wtiM,  brandy,  ,mm  or 
<ithcr  Bpirituoos  liquoie  in  quan- 
ttiies  lesB  than  96  gallons,  without 
license,  under  a  penalty  of  fSO  lor 
each  offenee :  and  a  later  act  pio- 
vided  that  no  inn  holder,  mailer, 


common  victualler,  or  other  per9on 
should  sell  any  brandy,  rum  or 
other  spirituous  liquor  in  a  less 
quantity  than  15  gallons  under  a 
penalty  gK  not  more  than  $20  nor 
less  than  $10,  and  repealed  all 
acts  then  in  force  inconsistent 
with  it,  it  was  held  that  there  wics 
no  inconsistency  between  the  acts 
as  to  the  seller  and  the  kind  aiid 
quantity  of  liquors  with  reference 
to  one  who  was  neither  an  inn 
holder  nor  a  common  victualer 
convicted  under  the  first  act  of 
selling  spirituous  liquor,  but  an 
inconsisteDcy  as  to  the  penalty,  and 
that,  therefore,  he  could  not  be 
sentenoed :  Com'th  v.  Kimball,  21 
Pick.  (Mass.)  878.  See  post,  §§ 
286,iW0.1 

"^  Bank  for  Savings  v.  Oolleo* 
tor,  8  Wall.  496 ;  JEhip.  Crow  Dee, 
100  U.  B.  656. 

"*  See  Forqueraik  ▼.  Donnelly,  7 
W.  Ya.  114.  Nor  can  a  proviso 
which  is  void,  because- unconstit a- 
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the  propriety  of  Bucb  oomparison  is  Btill  moreobviooB  wliere 
there  is  an  express  reference,  in  the  statute  in  foroe,  to  tbe 
repealed  statute.    It  is  said,  that,  where  an  act  soperaediug  a 
former  one  refers  to  the  latter,  the  snperseding  statntc  in  ast 
be  construed  with  reference  to  the  superseded  one."'     i\.iid 
notwithstanding  the  repeal  of  Wis.  Rev.  St.  1878,  §  1210a, 
the  words  of  §  1210b,  *^  anj  of  the  causes  mentioned    in 
§  1210a,"  etc.,  were,  it  was  held,  to  be  understood  as  if  tlie 
enumeration  of  causes  thus  referred  to  were  incorporated  in 
§  1210b,  and  §  1210a,  though  repealed,  was  to  be  looked 
at  to  ascertain  what  thej  were.^** 

§  51.    Heviitons— Oodifiotioni    R»  >iuotm»nU. — [The     rale 
which  permits  a  resort  to  repealed  and  superseded  statutes, 
in  pari  materia,  is  of  great  importance  in  the  construction 
of  statutes  which  re-enact,  with  changes,  and  repeal  former 
ones, and  in  that  of  enactments  containing  revisions  or  codi- 
fications of  earlier  laws.      As  to  the  former,  it  is  obvioas 
that  a  change  of  language  is  some  indication  of  a  change  of 
intention.     Thus,  where]  a  repealed  Act  imposed  a  penalty 
on  the  owner  of  cattle  found  lying  on  the  highway  ^  with- 
out a  keeper,"  and  the  same  provision  was  re-enacted  with- 
out the  last  words,  the  omission  was  construed  as  obvionsljr 
showing  the  intention  that  the  presence  of  a  keeper  should 
no  longer  absolve  the  owner  from  liability  (a).      [And   so, 
where  the  latter  of  two  acts  upon  limited  partnerships  failed 
to  prescribe  a  penalty  for  a  certain  omission,  for  which  tbe 
first  act   had   provided  a  penalty,  the  court  said :   ^^  The 
omission  to  prescribe  a  penalty  .  .  is  good  reason  for  con- 
cluding that  no  such  liability  was  intended."^      As  to  codi- 
fications and  revisions,  which,  upon  a  principle  that  will 
hereafter  become  manifest,  are  held,  in  general,  to  repeal 
the  enactments  covered  by  their  provisions,*"  it  is,  no  doubt, 

tional,  be  disregarded  in  the  inter-  Sine,  T7  Me.  224. 

pretation  of  the  section  to  which  it  >^  Flanders  v.   Merrimack,   48 

is  appended:  Com'th  v.  PotU,  79  Wis.  567. 

Pa.  St.  164.  (a)  27  &  28  Vict,  c  101,  s.  25 ; 

11*  Ham  V.  Boston  B'd  of  Police,  Lawrence  o.  Ring,  L.  R.  8  Q.  b. 

142  Mass.   90  ;  and  hence  it  was  845 ;  see  also  R.  v.  Moah,  Dcand. 

held  that  tbe  act  of  1885,  giving  the  626  ;  Exp.  Oorcly,  84  L.  J.  Bey,  1: 

board  power  to  remove  u>r  causc>  ^'^  Eliot  v.  Himrod,  108  Pa.  8t. 

requ  Ired- notice  and  hetiring  before  569,  578.     But  see  as  to  the  limit 

removal :  ibid.     See  also,  on  this  of  this  rule,  post,  g§  878-381. 

quusiion    of  power,   AndrewH   ▼.  "*  See  post,  gg  201,  202. 
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.  tme,  that,  like  tho  He  vised  Statutes  of  the  CTnited  StatvS, 
thej  must  be  accepted  as  the  law  upon .  the  subject  they 
embrace,  as  it  existed  when  the  Revision  or  Oode  went  into 
force,  and  that,  consequently,  when  their  meaning  is  plain 
the -Court  cannot  recur  to  the  original  statute  to  see  if 
errors  were  committed  in  revising  them.'^  Yet  is  has  been 
conceded  that,  where,  in  construing  tho  language  of  a  oode 
or  a  revision  of  statutes,  there  is  a  substantial  doubt  tis  to 
its  meaning,  the  original  statute  may  be  looked  at  and  con- 
sidered."* And  more  especially  is  this  the  case,  where  the 
act  authorizing  the  codification  requires  marginal  references 
to  the  sessions  acts."*] 

§  52.  Acts  upon  Similar  SaiidactB. — The  construction  which 
has  been  put  upon  Acts  on  similar  subjects,  even  though 
the  language  should  be  different,  should  for  a  similar  reason 
be  referred  to."*      Thus,  the  Insolvent  Act,  1  &  2  Vict.  c. 
110,  8.  37,  which  vested  in  the  provisional  assignee  all  the 
insolvent's  debts  which  became  due  to  him  before  his  dis- 
charge, received  the  same  construction  as  a  similar  provis- 
ion in  the  Bankrupt  Act  of  6  Geo.  4  (a).    The  provision  of 
tlie  9  Geo.  4,  c.  14,  requiring  that  an  acknowledgment  to 
take  a  debt  out  of  the  Statute  of  Limitations  should   be 
signed  '*  by  the  party  chargeable  thereby,"  was  held  not  to 
include  an  acknowledgment  by  his  agent,  on  the  ground 
that  when  the  Legislature  intended  to  include  the  signature 
of  agents,  not  only  in  other  Statutes  of  Limitations,  but  also 
iu  several  sections  of  the  Statute  of  Frauds,  one  of  which 
was  recited  in  the  Act,  express  words  had  been  used  for  the 
purpose  (J).      So  the  County   Court  Act  of  1867,  which 
gives  jurisdiction  in  ejectment  when  the  value  of  the  tene- 
ment does  not  exceed  twenty   pounds,  was  construed,  as 
regards  the  measure  of  value,  by  reference  to  the  Parlia- 


«U.  8.  V.  Bowen,  100  U.  8. 
606 ;  Arthur  v.  Dodge,  101  Id.  84  ; 
Victor  V.  Arthur,  104  Id.  408. 

»**  Myer  v.  West.  Car  Co..  102 
U.  8.  1  ;  Pratt  v.  Bastou  Street 
Comni'rs,  180  Mass.  650. 

luNicbolson  v.  Mobile,  &c.  R 
R.  Co.,  40  Ala.  205  ;  where  it  was 
held,  that,    in   case    of    conflict 


between  two  sections,  the  original 
statute  governs. 

"•See  Whitcorab  v.  Rood,  20 
Vt.  49  :  Smith  v.  People,  47  N.  Y. 
880., 

(a)  Jackson  v.  Burnbam,  8  £x. 
178,  22  L.  J.  Ex.  63 ;  Herbert  v. 
Sayer,  5  Q.  B.  965. 

(b)  Hyde  v,  Johnson,  2  Bing.  N 
C.  770. 
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mentarj  Assesflmeiit  Act  (a).    That  which  was  held  a  snffi- 
cient  signature  to  a  will  or  contract  under  the  Statute   of 
Frauds  (5)  was  held  sufficient  under  the  Bankrupt  Act,  6 
Gteo,  4.  c.  16)  B.  131  {c)y  under  the  Statute  of  Limitations 
{d)y  and  under  the  Registration  of  Votei-s  Act  {e).      Z^^j 
upon  the  ground  that  statutes  having  similar  objects  are   to 
be  construed  alike,   the  same  principles  that  apply  to  the 
construction  of  bankruptcy  laws  were  held  to  govern  in  the 
case  of  a  statute  to  prevent  frauds  by  incorporated  oom- 
pailies,  the  statute  having  in  view  a  similar  object,  namely, 
an'  equal  distribution   of  assets   among  creditors.^**    And 
where,  under  an  act  allowing  an  execution  debtor  to  claim  a 
certain  exemption,  it  had  been  held  that  the  claim  must  be 
made  so  as  to  cause  no  delay  and  before  expense  had  been 
incurred,  this  construction  was  applied  also  to  subsequent 
acts  allowing  a  widow  to  claim  certain  property  out  of  her 
husband's  estate,"'  and   an    assignor  to  retain   a  certain 
amount  of  property/*"  none  of  the  acts  fixing  any  time  with- 
in which  the  rights  confen*ed  by  them  should  be  exercised, 
but  all  having  a  similar  purpose  and  effect. 

§  53.  ParpoM,  Sflect,  Baala  and  Limita  of  thiii  Rule. — [The 

purpose  of  the  rule  of  construction,  under  discussion,  is,  of 
course,  like  that  of  every  other,  to  elucidate  the  meaning  of 
a  given  statute.  Its  method  is  to  ascertain  the  meaning  of 
any  particular  phrase  or  provision,  in  the  light  of  every 
dii'ection  made  upon  the  subject  matter  it  refers  to  by  the 
Legislature  up  to  the  time  when  the  court  is  called  upon  to 
pronounce  its  judgment.  It  requires  particular  phrases,  left 
doubtful  by  the  act  itself,  to  be  construed  as  synonymous 
with,  or  analogous  to,  the  same  phrases  used  in  other  statutes 
upon  the  same  subject  in  such  connections  or  surroundings 
as  define  their  meaning  beyond  question,  or  point  emphati- 

(a)  81  &  82  Vict.  c.  142,  b.  11 ;  (d)  Lobb  v.  Stanley,  6  Q.  B. 
ElstoD  V,  Rose«  L.  R.  4  Q.  B.  4.  574,  per  Patterson,  J. 

(b)  Lemane  v.  Stanley,  8  Lev.  1 ;  («)  6  «fc  7  Vict  c.  18.  s.  17  ;  Ben- 
Knight  V.  Crockford,  1  Exp.  190  ;  nett  f>.  Branfltt.  L.  R.  8  C.  P.  2a 
Herbert  i>.  Treheme,  8  M.  &  Gr.  >"  Receivers  of  People's  B'k  t. 
848.  Paterson  Sav.  B'k,  10  N.  J.  Eq.  18 

(c)  Ogilvy  V.  Foljambe,  8  Mer.         i*»  Davis'  A  pp.,  84  Pa.  St.  256. 
58  ;  Kirkpatrick  o.  Tatteraall,  18        »*  Ohilcoat's  App.,  101  Id.  26. 
M.  &  W.  766. 
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callj  to  a  certain  interpretation.     It  requires  gaps  left  in  the 
act,  not  amounting  to  casus  omissi,  to  be  filled  from  the 
materials  supplied  bj  other  statutes  upon  the  same  subject 
and  in  harmony  with  them.     It  requires  words  capable  of 
several  meanings,  the  choice  among  which  is  not  determined 
by  the  use  of  words  in  a  definite  and  unmistakable  sense  in 
one  of  the  other  statutes,  to  be  so  construed,  if  possible,  as 
to  preserve  in  force  and  effect,  side  by  side  with  them,  the 
words  of  earlier  statutes,  to  the  avoidance  of  an  interpretation 
which  would  raise  a  repugnancy  between  the  earlier  and  the 
later  statutes,  fatal  to  the   ormer.     The  effect  is  to  preserve 
Iiarmony  and  consistency  in  the  entire  body  of  the  legislation 
upon  a  given  subject  matter.     That  this  result  must  be  in 
consonance  with  the  intention  of  the  Legislature,  and  that 
tiio  methods  enforced  by  this  rule  to  ascertain  the  same  are 
effectual  for  the  purpose,  is  manifest  from  the  obvious  con- 
siderations lying  at  the  bottom  of  the  rule  itself :  that  the 
Legislature  is  not  ignorant  of  the  previous  course  of  legisla- 
tion upon  a  subject  it  undertakes  to  legislate  upon  ;"®  and 
that,  when  dealing,  at  different  times,  with  the  same  subject, 
it  may  be  supposed  to  use  the  same  words  in  the  same  sense.'*^ 
The  staten)ent  of  the  rule,  however,  as  flowing  from  these 
propositions,  carries  with  it  its  own  limitation.     It  is  clear, 
tliat,  where  the  statute  under  construction,  taken  by  itself, 
viewed  in  the  light  of  the  objects  it  is  intended  to  attain  and 
applied  to  the  subject  matter  it  effects,  evinces  a  design  to 
<lepart  from  the  general  and  previously  existing  system  of 
legislation  thereon,  or  to  use  words  in  a  sense  different  from 
that  in    which  they  are   used  in  other  acts  on  the  same 
subject,  this  intention  cannot  be  defeated,  and  the  rule, 
therefore,  is,  in  such  case,  inapplicable.'"    In  other  words, 
where  the  langnage  of  the  statute  is  plain  and  explicit,  it 
cannot  be  controlled  by  the  rule  in  pari  materia.**    Nor  can 
that  rule  be  properly  resorted  to  where  the  construction  of 
the  words  of  an  act  in  their  ordinary  sense  would  not  inter- 

>»  Howard  AnVs  App.,  70  Pa.  i"  See  Coanty  Seat  of  Linn  Co., 

St.  S44,  846.  16  Kan.  600. 

XI  Bobbins  r.  R  R  Co.»  88  Cal.  »«  See    Exp.    Blaiberg,    in    re 

478  ;  Coanty  Seat  of  Linn  Co.,  15  Toomer,  L.  R.  88  Ch.  D.  868,  per 

Klin.  500.  Jessel,  M.  R 
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fere    with   other  enactmeDts  in  pari   materi;"*  and  even 
where  they  do,  though  the  constrnction  under  this  rale  may 
attribate  to  them  a  sense  which  is  not  their  ordinary  seuse, 
the  sense  imposed  upon  them  must  be  one  in  which  they 
are  '*  reasonably  capable  of  being  read.*""    Nor  does  the  ro  Je 
ever  go  to  the  extent  of  controlling  the  language  of  a  statute 
by  the  supposed  policy  of  previous  enactments.'**    And  so 
far  as  the  influence  of  subsequent  legislation  upon  the  con- 
struction of  an  earlier  act  in  pari  materia  is  concerned,  it 
must  be  remembered  that  it  is  the  intent  of  the  Legislatai'e 
that  enacted  a  statute  which  is  to  govern  the  courts  in  its 
construction,'**  and  that,  therefore,  in  general,  the  opinion 
of  a  subsequent  Legislature  upon  the  meaning  of  an  act 
passed  by  a  former  one  is  of  no  more  weight  than  that  of 
the  same   men  in  a  private  capacity  ;'**  and  consequently 
mere  infei*ences  from  the  language  of  an  act  passed  by  a 
subsequent  Legislature  cannot  properly  interfere  with  the 
construction  of  a  statute  according  to  its  plain  import.'**] 

§  54.  Acta  not  in  Pari  Materia.— But  where  Acts  are  not  in 
pari  materia,  [i.  e,^  where  they  do  not  form  an  united  system 
and  cannot  be  regarded  as  such,'**]  it  is  fallacious  to  take  the 
constrnction  which  has  been  put  upon  one  as  a  guide  to  the 
construction  of  another  {a).  [The  meaning  which  one 
iegislative  body  attaches  to  its  use  of  a  term  in  an  act  passed 
by  it,  cannot  be  conclusive  as  to  the  meaning  in  which 
another  legislative  body  employs  the  same  term  in  a  different 
act.'*']    For  instance,  the  meaning  put  on  the  word  "  goods  '* 


'•*  See  R  V.  Tonbridge  Over- 
seers, L.  R.  18  Q.  £.  D.  di2,  per 
Brett,  M.  R. 

»»  See  Ibid. 

i««  Goodrich  v.  Ru8sel,  42  N.  Y. 
177.  But  it  has  been  said  that 
even  an  English  statute  declaring 
the  law  upon  a  matter  of  doubt  at 
common  law,  though  of  no  author- 
ity  as  such  in  this  country,  may, 
as  strictly  a  declaratory  law,  be 
entitled  to  weight":  Bull  v.  Love- 
land,  10  Pick.  (Mass.)  0,  13.  • 

»'  See  post.  §,4  365-368. 

*"  Binarham'v.  Supervisors  of 
Winonn.S  Minn.  441. 

i»  Ingalls  V.  Cole,  47  Me.  630. 


>«  See  United  Soc'y  v.  Eagle 
Bank,  7  Conn.  457,  469. 

(a)  Dewhurst  v.  Fielden,  7  M.  & 
Gr.  187.  per  Maule,  J.;  Eyre  v. 
WaUer,  5  H.  &  N.  460,  29  L.  J. 
247.  per  Wilde,  B. 

"*  Feagin  v.  Comptroller.  42  Ala. 
516,  where  an  act  increasing  the 
sherlif*s  "fees"  was  held  not  to 
increase  his  *'  fees  "  for  victualling 
prisoners,  other  acts  showing,  that, 
though  the  act  designating  the 
amount  to  be  allowed  him  for  that 
purpose,  spoke  of  it  as  **  fees,"  it 
was  not  to  be  regarded  as  strictly 
such  in  the  legislative  sense  of  the 
word,    but   as    "allowances"   or 


§^  55 J  ACTS  NOT  IN   PARI  MATERIA.  '  6V 

in  tile  reputed  ownerokip  clause  of  the  Bankrupt  Acts  would 
be  no  guide  to  its  meaning  in  the  17th  section  of  the  Statute 
of  Frauds,  not  only  because  the  words  associated  with  it  are 
different,  but  because  the  objects  of  the  Act  are  wholly 
different  (a).     For  the  same  reason,  the  Parochial  Assess- 
ment Act,  6  &  7  Will.  4,  c.  96,  was  held  to  throw  no  light 
on  the  meaning  of  "  the  clear  yearly  value  "  of  a  tenement 
which  qualified  a  voter  upon  the  Reform  Act  of  1832  (ft). 
Secause  Chambers  are  ^'  a  house  "  for  the  purpose  of  assess- 
ment to  a  poor  rate  under  the  43  £liz.  c.  2  (c),  of  gaining  a 
fiettlement  under  the  6  Oeo.  4,  c  57  [d!)y  of  qualifying  for  a 
vote  under  the  Beform  Act  of  1832  (^),  and  also  as  a  place 
in    which  a  burglary  might  be  committed  (/*),  it  did  not 
follow  that  the  same  meaning  was  to  be  given  to  the  expres- 
sion in  the  48  Geo.  3,  c.  65,  which  imposed  a  duty  on  ^'  in- 
habited houses"  {g\     A  bicycle,  which   is  a  "carriage" 
within  an  enactment  against  furious  driving,  would  not 
necessarily  be  also  a  carriage  under  a  turnpike  Act  which 
imposed  a  toll  on  carriages  impelled  by  steam  or  other 
agency  (A). 

§  55.  Private  Aote  and  Speoial  OlansM. — It  may  be  added 
that  in  construing  Acts  of  a  private  or  local  character,  such 
as  railway  Acts,  the  Oourts  do  not  shut  their  eyes  to  the 
fact  that  special  clauses,  frequently  found  embodied  in  them, 
are  in  effect,  private  arrangements  between  the  promoters 
and  particular  persons,'^  and  are  not  inserted  by  the  Legis- 
lature as  part  of  a  general  scheme  of  legislation,  but  are 


"accoaoU."    And  see  Spencer  v.  See  alsoR  «.  Oxford  (V.  C),  L. 

Metrop.  B*d  of  Works,  L  R  29  R  7  6.  B.  471. 

Ch.  D.  157.  (A)  WiUiams  «.  Ellis,  6  Q.  B.  D. 

(a)  Humble  «.  Mitchell,  11  A.  &  175. 

£.205.  ^^  So  ft  has  been  held  tbat  the 

%  2  Wm.  4,  c.  45,  B.  27  ;  Colvill  rule  that  words  are  to  be  taken  in 

«.  Wood,  2  O.  B.  210.  the   strongest  sense    against    the 

(e)  R  «.  St.  Qeorge's  Union,  L.  party  using  them,  does  not  apply 

R  7  Q.  B.  00.  to  a  contract  by  the  State  in  grant- 

((0  R  «.  Ushworth,  6  A.  &  E.  ^  ing    a    charter,    the    promoters, 

261.  lather  than  the  Legislature,  being 

(a)  Henrette  v.  Booth,  15  O.  B.  regarded   as   fhe  framers  of   the 

N.  S.  50,  88  L.  J.  6.  knffuage  :  Raleigh,  &c.  R  R  Co. 

(/)  Evans'  Case.  Cro.  Car.  478.  v.  Reid,  64  N.  C.  155  ;  Wilmington. 

{Sh  Atty-Qen.    «.    Westminster  Ac.  R  R  Co.  v.  Reid,  Id.  226; 

Chambers  Assoc.,  1  Ex.  D.  469.  McAden  v.  Jenkins.  Id.  796. 
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simply  introdnced  at  the  request  of  the  parties  concerned. 
If  tlie  general  provisions  of  such  Acts  were  to  override  ecieb 
special  clauses,  tljoee  in  whose  favor  the  latter  are  inserted 
would  have  a  just  claim  to  bo  heard  in  Committee  on  every 
clause  of  the  Act,  which  would  make  it  impossible  to  con- 
duct any  private  legislation  (a).  Such  special  clauses  are 
theitsfore  treated  as  isolated,  and  foreign  to  the  rest  of  the 
Act ;  so  that  their  wording,  contrary  to  the  general  rule,  iB 
not  to  be  regarded  as  throwing  any  light  on  the  oonstmc* 
tion  of  it  (i). 

[Nor,  in  the  exposition  of  private  statutes  conferring^ 
special  privileges,  or  imposing  particular  obligations,  would  it 
be  proper  to  resort  to  the  language  of  any  other  private  act 
not  relating  to  the  same  parties  and  subject  matter ;  sacl^ 
statutes  standing  on  the  same  basis  with  contracts  by  deed^ 
not  generally  affected  by  evidence  aliunde,***  "  Private  actSr 
of  the  Legislature,  conferring  distinct  rights  on  different 
individuals,  which  never  can  be   considered  as  being  one 
statute,  or  the  parts  of  a  general  system,  are  not  to    be 
interpreted  by  a  mutual  reference  to  each  other.     As  well 
might  a  contract  between  two  persons  be  construed  by  the 
terms    of   another   contract    between   different   persons/** 
Accordingly  it  was  held  that  the  chartera  of  various  differ- 
ent banks  coukl  not  be  regarded  as  in  pari  materia,  nor  con- 
strued with  reference  to  each  other."'   And  though  two  cor- 
porations,   boom   companies,  separately   chartered   by  the 
Legislature,  subsequently  became  consolidated,  by  virtue  of 
an  act  of  assembly  which  conferred  upon  the  consolidated  ' 
company  all  the  rights,  privileges  and  immunities,  and  made 
it  snbject  to  all  the  restrictions,  contained  in  the  acts  incor* 
porating  each  company ;  it  was  held  that  the  charters  must 
i)e  separately  interpreted,  so  that,  as  before  the  consolida- 
tion, each  company  was  required  to  deliver  the  logs  at  its 
own  boom,  the  liability  of  the  consolidated  company  to 

(a)  iV  Jessel,  M.  R.  in  Taylor  >«*  Thomas  v.    Mahan,    4   ICs. 

V.  Oldbam.  4  Ch.  D.  410.  518. 

{b)   Per   Lord   Cairns   in   Bast  >««  United  Soc^  t.  Bagle  B%  1 

London  R.   Co.  v.  Wliitechurch,  Conn.  457»  400 

L.  R.  7  H.  L.  80.  '*•  Ibid. 
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deliver  the  logs  at  tlie  boom  in   which  they  were  canght 
remained  nn^auged.*^ 

§  56.    SpMial  and  GeiMral  Acta  nad  tog«th«r.— [Bnt  it  18  obvi- 
OUB  that  statates  granting  such  8()ecial  privileges  are,  in  one 
sense,  to  be  read  together  and  constmed  in  conformity  with 
general  statutes  laying  down  univei-sal  rules  applicable  to 
the   class  of  corporations  to  which  the  one  claiming  under 
the  special  act  belongs.      Thus  it  has  been  held  in  Pennsyl- 
vania   that  railroad   companies  incorporated  by  or  under 
special  acts,  are  subject  to  the  regulation  of  the  general  rail- 
road law  of  Febraary  19, 1849,  except  in  so  far  as  such  reg- 
nlations  are  specially  altered  by  the  special  acts,  or  aro  so 
inconsistent  therewith  as  to  evince  a  design  to  supersede 
them.*"      And  similarly  it  has  been  held  in  New  Jersey, 
that  a  reservation  by  general  law  of  a  right  to  the  state  to 
alter  charters  granted  by  it  will  be  read  inserted  in  each  new 
charter,  even  though  no  reference  to  it  be  made  therein.'*' 
So,  too,  it  has  been  held,  that,  where  a  corporation  claims 
a  right  not  expressly  given  by  its  charter,  upon  the  ground 
of  construction,  the  passage  of  an  act  by  the  Legislature 
subsequently  to  the  charter  inconsistent  with  such  right, 
requires  that  the  charter  be  given  such  construction  as  not 
to  raise  a  conflict  between  It  and  the  statute,  unless  a  con- 
trary interpretation  is  demanded  by  the  general  scope  and 
evident  design  of  all  the  pertinent  provisions  in  the  char, 
ter.'**      , 

§  57.  Ctonrtitntioiua  ProviflioiiB  in  Pari  Materia.— [It  has  occa- 
sionally been  said  that  a  statbte  and  a  constitntional  pro- 
vision in  pari  materia  must  be  construed  together.'"  This 
requisite  stands  upon  a  somewhat  different  ground  from 


^  Gould  V.  Langdon,  48  Pa.  Si. 
8S5.  Compare,  however,  Lever- 
iDg  V.  R.  R  Co.,  8  Waits.  &  Ser^. 
(Pa.)  459,  where  charters  of  vari- 
ous railroad  companies  were  com- 
pared for  the  purpose  of  constru- 
ukg  a  certain  provision  in  tliat  of 
the  defendant  corporation. 

>*'  Mt  Holly  Paper  Co.'s  App., 
SQ  Pa.  St.  518.  See  also  iHew 
Brighton  R.  R  Co.'s  App.  105  Id. 
18. 


*«  State  V.  Comm'rs  of  R  R 
Tax'n.  87  N.  J.  L.  228. 

'*•  MaysviUe  Turnp.  Co.  v.  How, 
14  B.  Mon.  (Ky.)  426.  See  for 
another  instance  of  reading  to- 
gether a  special  and  general  act  so 
as  to  avoid  a  repeal  of  the  latter : 
Comm'rs  of  Excise  v.  Burtis  (N. 
Y.)  4  Centr.  Rep.  285. 

iwSee  Billingsley  v.  State,  14 
Md.  869.  And  see  also  Ault man's 
App.,  98  Pa.  St  505. 
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that  of  the  rule  above  diecnBM<T,  and  eeeme  more  properly 
referable  to  the  presntnption  that  all  legialation  ia  intended 
to  conform  with  the  constitatiOD,  a  propoeitioa  which  wiJ] 
be  hereafter  diBonaBed.'**] 
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§  69.  Chapter,  Section,  dtc. ,  Headings. 

g  71.  Schedule. 

§  72.  Resum6. 

§  58.  Title.— It  has  long  been  established  [in  England]  by 
^^nierons  jndical  decisions  or  dicta,  from  Lord  Ooke's  to  the 
P'^esent  time,  that  [the  title  of  a  statute]  is  not  a  part  of  the 
St^tutGy  and  is  to  be  therefore,  exclnded  from  consideration 
in  construing  the  statnte.      '^  The  title  cannot  be  resorted 
to,'-  8UJS  Lord  Cottenham,  **  in  constrning  the  enactment."  {a) 
"The  title,  though  it  has  occasionally  been  referred  to  as 
aiding  in  the  construction  of  an  act,  is  certainly  no  part  of 
the  law/*  it  is  said  by  the  Court  of  Exchequer,  in  a  well- 
known  and  considered  judgment,  *'  and,  in  strictness  ought 
not  to  be  taken  into  consideration  at  all "  (J).      And  Lord 


(fl)  Hunter  ▼.  Nockolds.  1  McN. 
*Gord.  651 

J)  iV  Cur.  in  Salkeld  v.  John- 
u\^  ^x.  283,  citing  Lord  Coke 
Sr^^lter's  Case.  11  Rep.  886  : 
Jg(^  to  the  style  or  title  of  the 
and  ^®  °^  parcel  of  the  act, 

nay  ^^^cnt  statutes  were  without 

KL^^l«,  and  many  acts  are  of 
^njr  extent  than  the  titles  are."] 
M  ^^^^  in  M"'s  V.  Wilkins.  6 
Altv  *-?^ »  "Lord  Hardwicke  in 
2j/j\^«Dl.  V.  Weymouth,  Ambl. 
m^  }r*  The  title  is  no  part  of  the 
Dot  S?^  ^*^  often  been  determined 
^  be  so,  nor  ought  it  to  be 


taken  into  consideration  in  the 
construction  of  an  act,  for  origi 
nally  there  were  no  titles  to  ue 
acts,  but  only  a  petition  and  the 
King's  answer ;  and  the  judges 
thereupon  drew  up  the  act  into 
form  and  then  added  the  title;  and 
the  title  does  not  pass  the  same 
forms  as  the  rest  of  the  act,  only 
the  Speaker,  after  the  act  is  passed, 
mentions  the  title  and  puts  the 
question  upon  it ;  therefore  the 
meaning  of  the  act  is  not  to  be 
inferred  from  the  title."]  Lord 
Mansfield  in  R.  v.  Williams.  1  W. 
Bl.  95.   See  also  Chance  ▼.  Adams, 
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Denman  remarked  that  the  Court  had  often  laid  that  don^tk 
(a).     [In  this  country,  whilst  the  title  of  a  statute  is  not,  in 
geneml,  regai*ded  as  a  part  of  the  same,'  it  is  nevertheless 
regarded  as  a  legitimate  ni<1  in  nscertainin<]^  tlie  intention    of 
the  Legislature  when  the  language  and  provisions  in    the 
body  of  the  act  are  ambiguous  and  of  doubtful  meaning  and 
application  ;*  as,  for  example,  where  a  statute  purported,    in 
its  body,  to  correct  schedule  M  of  section  25  of  the  Revised 
Statutes  of  the  United  States, and  section  25 had  no  schedule 
M,  a  reference  to  tlie  title,  an  act  to   ^'  correct  an  error   in 
section  2504  of  the  Revised  Statutes,^'  etc.,  was  held  permis- 
sible to  explain  and  rectify  an  obvious  error.* 

§  59.  Sff0ot  o#  Oonttitutloiiia  Baquirwnentfl  as  to  TItto.— [The 

propriety  of  such  reference  is  especially  manifest  where  the 
title  is  referred  to  in  the  body  of  the  act,*  and  all  the  more 
justifiable,  in  cases  of  uncertainty,  where  the  constitution 


1  Lord  Raym.  77 ;  and  per  Byles, 
J.,  in  Shrewsbury  v.  Scott,  6  C.  B. 
N.  S.  1, 29  L.  J.  C.  P.  34;  per  Lord 
St.  Leonards,  in  Jeffreys  v.  Boosoy, 
4  H.  L.  082.  24  L.  J.  Ex.  109  ;  per 
Grove,  J.,  in  Morant  v.  Taylor,  1 
Ex.  D.  194  ;  and  the  American 
Case.  Uadden  v.  The  Collector,  5 
Wallace,  110. 

(a)  R.  V.  Wilcock,  7  Q.  B.  829. 
The  rule  has  not,  indeed,  been 
invariably  observed.  See  ex.  gr. 
R  V.  Wright,  1  A.  &  E.  446  ; 
Alexander  v.  Newman,  2  C.  B. 
141  ;  Taylor  v.  Mewman.  4  Best. 
&  S.  93,  82  L.  J.  189  ;  Rawley  v. 
Rawley,  1  Q.  B.  D.  466  ;  Bentley 
v.  Rotheram,  4  Ch.  D.  588  ;  for  the 
iViInd,  when  laboring  to  discover 
the  design  of  the  Legislature, 
natually  seizes  on  everything  fn)m 
which  aid  can  be  derived.  Pbt 
Cnr.  iu  U.  8.  v.  Fisher,  2  Cranch, 
386;  U.  S.  V.  Palmer.  8  Wheat. 
681.  [See  People  v.  Shoonmaker, 
68  Barb.  (N.  Y.)  49.]  It  has  even 
been  occasionally  asserted  that  its 
title  was  part  of  a  Statute,  and 
was  not  to  be  disregarded  in  con- 
struing it.  See  Brett  v.  Brett,  8 
Addnms,  Ec.  217 ;  Hinton  r.  Dfb- 
b«n,  2  Q.  B.  668,  iwCur. :  Wilmot 


V.  Rose,  8  E.  &  B.  676,  28  L.  J. 
281,  per  Lord  Campbell :  Free  ▼• 
Burgoyne,  2  Bligh  N.  S.  78  ;  Blake 
V.  Midland  R.,  18  Q.  B.  109  ;  John- 
son V.  Upham,  2  E.  &  £.  268  ; 
Allkins  V.  Jupe,  2  C.  P.  D.  388  ; 
and  Coomber  v.  Berks,  9  Q.  B.  D. 
26.  But  it  does  not  seem  that  on 
those  occasions,  attention  was  di- 
rected to  the  established  rule. 

'  See  Ogden  v.  Strong.  2  Paino, 
584 ;  Plummer  v.  People,  74  111. 
361 ;  Com'th  v.  Slifer,  68  Pa.  St. 
71;  McFate's  App.,  105  Id.  828, 
826 ;  Cohen  v.  Barrett.  6  Cal.  195  ; 
Bradford  v.  Jones,  1  Md.  851  ; 
Burgett  V.  Burgett,  1  Ohio,  469 ; 
Garrigus  v.  Com'rs,  39  Ind.  66; 
State  V.  Stephenson,  2  Bailey  (S. 
C.)  834  ;  State  v.  Welsh,  8  Hawks 
as.  C.)  404;  Eastman  v.  Mc  Alpin, 
i  Gki.  157 ;  and  see  cases  in  suc- 
ceeding notes. 

*  See  U.  S.  V.  Palmer,  8  Wheat. 
610 ;  Hines  v.  R.  R.  Co.,  95  N.  0. 
484;  and  see  cases  In  preceding 
note. 

*  Wilson  T.  Spaulding,  19  Fed. 
Rep.  804. 

*  TorreyBon  v.  Examiner,  7  N«v. 
19. 
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lificance  and  assigQB  particular  importance  to  the  title 
by  requiring  that  a  statute  shall  contain  but  one  subject,  and 
that  it  shall  be  expressed  in  the  title.*      It  is  indeed  said^ 
that,   vrnder  a  constitutional  prohibition  against  more  than 
one  eabject  in  anj  statute  and  a  requirement  of  its  clear 
expression  in  the  title,  the  latter  necessarily  becomes  a  part 
of  the  statute/  *^  and  aids,  if  need  be,  in  its  construction,''^ 
as   ^*  a  very   important  guide  to  its  right  construction."* 
Bat,  unless  the  constitution  imperatiyely  pi*escribes  a  dif- 
ferent relation  between  the  title  and  the  body  of  the  act, 
the  rale  remains  that  the  former  may  be  consulted  in  aid 
of  the  interpretation  of  the  latter,  only  in  cases  of  ambiguity 
and  uncertainty  in  its  provisions,*  in  aid  "  if  need  be  ""  of 
their   construction.      It  can   never  control  the  plain  and 
unambiguous  meaning  of  the  language  of  the  statute,"  nor 
be  used  to  extend  or  restrain  its  positive  provisions  ;'*  so 
that,    even    in    the    interpretation    of    a    penal    law,    if 
the  words  of  the  enacting  clause   are   broader  than   the 
title,   the  former    must    govern."      This    rule,  however, 
under  constitutions  containing  a  provision  such  as  above 
indicated,   is    subject    to    an    apparent   exception.       Tlie 
subject  matter    being    required  to  be  expressed    in    the 
title,  if  the  language  of  the  act  were  broader  than  the  fair 
meaning  of  the  words  of  the  title,  but  could  be,  reasonably 
and  without  doing  positive  violence  to  the  letter,  so  construed 
as  to  bring  it  within  the  title,  thus  avoiding  the  failure  of 
the  entire  statute  or  some  of  its  provisions  as  unconstitu- 
tional, it  probably  would,  upon  a  principle  to  be  hereafter 
examined,'*  be  so  construed.      In  that  way  it  may  in  a  cer- 
tain sense,  become  practically  true,  that,  under  such  a  con- 
stitutional provision,  the  title  may  control  the  stitute  or 


%  ■ 
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*  Meyer  v.  West  Car  Co.,  102 
U.  8.  1. 

*  Pa.  R.  R  Co.  V.  RiWct.  66  Pa. 
St.  164;  Eb/8  App.,  70  Id.  311  ; 
Halderman's  App.,  104  Id.  251. 

^  Ibid.,  at  p.  259. 

*  Eby's  App.»  6upra»  at  p.  814 

*  Re  Boston  MiiL,  etc.»  Co.,  51 
Cal.624. 

*  Haldennan's  App.,  uM  supra^ 


"  Re  Boston,  eta  Co.,  supra ;  U. 
8.  v.  Fisber,  2  Cranch,  886. 

"  Hadden  v.  Collector.  5  Wall 
107 ;  Flynn  v.  Abbott,  16  Cal.  868 ; 
State  V.  Cazeau,  8  La  An.  1 14. 

"  U.  S.  V.  Briggs.  0  How  851  ; 
and  see  8.  P.  as  to  a  statutii  not 
penal :  Com*th  v.  Shfer,  58  i*a.  St 
71. 

"  See  post,  §§  178, 180. 
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some  portion  of  it  ;'*  i.  €.,  it  may  narrow  it.  Where,  liow- 
ever,  the  title  is  so  defective  as  to  render  the  act  void,  it 
would  seem  to  be  scarcely  accurate  to  say  that  the  title  con- 
trols the  statute  or  its  construction  ;  and  so,  where  a  portion 
of  the  statute  consisting  of  a  second  subject,  not  expressed 
in  the  title,  should  have  to  be  rejected  as  unconstitutional. 
In  such  cases,  in  the  first  the  whole  statute,  in  the  second 
that  portion  not  covered  by  the  title,- would  simply  be  void, 
and  conld  never,  therefore,  become,  properly  speaking,  the 
subject  of  judicial  construction/*  But,  there  being  no  dif- 
ficulty as  to  the  sufficiency  of  the  title  to  comprehend  the 
subject  matter  of  a  statute,  it  is  said,  that,  whilst  the  title 
atone  is  not  to  be  regarded  as  a  safe  expositor  of  the  law,  it 
may  be  presumed,  in  the  absence  of  plain  contradiction  by 
the  terms  of  the  body  of  the  act,  to  express  its  true  intent  and 
meaning."  In  case  of  such  plain  contradiction,  it  is  infera- 
ble from  the  decisions,  that  the  construction  of  the  language 
of  the  act  would  have  to  remain  unaided  by  the  title,  even 
though  the  result  be  the  avoidance  of  the  statute,  or  some 
portion  of  it,  on  the  ground  of  unconstitutionality. 

§  60.  Marginal  Notes. — [The  marginal  notes  printed  by 
the  official  printer  in  connection  with  the  several  sections  of 
a  statute,  have  been  held  to  form  no  part  of  those  sections, 
or  of  the  statute,  so  as  to  throw  light  upon  the  question 
of  construction."  Nor,  when  they  appcSar  on  the  rolls  of 
the  Legislature  itself,  as,  since  1849,  they  do  in  Eng^nd, 
are  they  to  bo  regarded  as  forming  part  of  the  enactment, 
or  as  binding  as  an  explanation  or  as  a  construction  of  the 
same."    They  are  merely  abstracts  of  the  clauses,   intended 


"  See  Sfazro  v.  Mercbants'.  eta 
Co.,  14  Wis.  295;  Dodd  v.  State, 
18  Ind.  56. 

>*  See  ante,  §  1,  note  1. 

"  Connecticut,  &c.,  Ins.  Co.  v. 
Albert,  89  Mo.  181. 

"  Clagdon  v.  Oreen,  L.  R  3  C. 
P.  631 ;  Birtwhistle  v.  Vardill,  7 
CI.  &  ]^in.  895,  929. 

"  Atty-Gen.  v.  G.  E.  R  R  Co., 
L.  R  J 1  Ch.  D.  449  ;  Sutton  ▼. 
Sntton.  L.  R  23  Ch.  D.  618,  over- 
ruling In  re  Venour,  L.  R  2  Ch. 
D.  522,  where  it  was  intimated  thut 


Bucb  marginal  notes  now  formed 
part  of  'the  act  and  might  be  tised 
for  the  purpose  of  interpreting  it, 
Jeflsel,  M.  R.,  saying,  a|  p.  526, 
that,  within  his  knowledge,  they 
had  been  the  subject  of  motion  and 
amendment  ;  a  statement  at 
variance  with  that  of  Baggallay, 
L.  J.,  in  Atty-G«i.  v.  G.  B.  R  R 
Co.,  supra,  at  p.  461 :  *'I  never 
knew  an  amendment  set  down  or 
discussed  upon  the  marginal  note 
to  a  clause.  The  House  of  Com- 
mons  never  has  anything  to  dc 
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to  catch  the  eye,**  and  to  make  the  task  of  reference  easier 
and  more  expeditions.'*  Bnt  it  was  said,  in  one  case,  that, 
where  a  marginal  note,  instead  of  being  a  mere  abstract  of  a 
section,  gave  express  directions  as  to  the  form  of  an  order 
which  it  accompanied,  and  was  on  the  margin  of  the  legis- 
lative roll,  it  was  to  be  held  a  part  of  the  statute,'*  and  the 
effect  of  marginal  references,  in  a  revision  to  the  original 
acts  has  already  been  noticed." 

§  61.  Ponotnation. — [The  effect  of  pnnctaatiou  in  a  statute, 
as  an  element  in  its  constmptiOn,  is  not  determined  by  the 
courts  with  absolute  uniformity.  It  has  been  repeatedly 
asserted  that  punctuation  is  no  part  of  a  statute  '^  that  there 
is  no  punctuation  in  it  which  ought  to  control  its  interpre- 
tation ;"  that  it  is  not  to  be  regarded  in  construction  ;**  or, 
at  any  rate,  may  be  properly  disregarded,*'  and  that  an 
erroneous  punctuation  of  a  statute,  in  printing  it,  onglit  not 
to  be  allowed  an  effect  which  would  lead  to  an  absurdity.*' 
Hence,  a  comma  may  be  transferred  from  after  a  word  to 
before  it,  to  effectuate  the  obvious  intent  of  the  statute  ;** 
or  carried  back  several  words,  in  order  to  prevent  the  sacri- 
fice of  a  material  and  significant  word  ;**  or  inserted  for  a 
similar  purpose,  as  in  the  phrase  '^  stolen  or  taken  by 
robbers."*' 

[On  the  other  l^and,  it  has  been  said,  that,  whilst  not  a 
decisive  test  of  construction,  the  punctuation  in  a  statute 
may  yet  be  some  indication  of  its  meaning;**  and  that  that 
meaning  may  often  be  determined  from  tlie  punctuation." 

with  the  amendment  of  the  roargi-  ^  Martin  v.  Gleason,  1S9  Mass. 

nal  note.     I  never  knew  a  marginal  183  ;  Albright  v.  Payne,  48  Ohio 

Dote  considered  by  the  House  of  St.  8 ;  Shriedley  v.  State,  28  Id. 

Commons."  180  ;  Hamilton  v.  The  R.  B.  Hamll- 

*•  Ibid.,  at  p.  465.  ton,  16  Id.  428. 

'1  Wilb.,  Stat.  Law,  p.  294.  »  Randolph  v.   Bayne,  44  Cal. 

"  R.  y.  Milverton,  5  A.  &  E.  841.  866. 

••  See  ante,  §  61  ;  Nicholson  v.  »•  Albright  v.  Payne,  supra. 

Mobile,  etc.,  R.  R  Co.,  49    Ala.  ^  Com'th  y.  Shopp,  supra. 

205'.  *i  Shriedley  v.  State,  supra  ;  and 

**  Hammock  v.  Loan  Co.,  105  compare  ante,  §  88,  McPhail  v. 

U.  S.  T7.  Gerry,  55  Vt  174. 

»  Gyger's  Est.,  65  Pa.  St  811.  "  U.  S.  v.  Three  R.  R  Cars,  1 

812 ;  Com'th  ▼.  Shopp,  1  Woodw.  Abb.  U.  S.  196.    And  See  Albright 

(PtL)  128.  129.    See  also  U.  S.  v.  v.  Payne,  43  Ohio  St.  8. 

Isbam,  17  Wall  496,  602.  »  Squires'  Case,  12  Abb.  Pr.  (N. 

••  Cushing  V.  Worrick,  9  Gray  Y.)  88. 
(Mass.)  882. 
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Accoixlingly,  where  an  act  allowed  certain  fees  to  witoesses 
^'  for  each  day's  attendance  in  coart,  or  before  any  officer 
parenant  to  law,"  it  was  held  that  the  pnnctnation  discon- 
nected the  latter  phrase,  "  or  before  any  oflBcer,"  etc.,  from 
the  pi'eceding  portion  of  the  clause  relating  to  attendance 
in  the  conrts,  and  the  former  was,  therefore,  deemed  to 
apply  to  attendance  before  commissioners  only.**] 

§  62.  Preamble. — The  preamble  of  a  statute  has  been  said 
to  be  a  good  means  to  find  out  its  meaning,  and,  as  it  were, 
a  key  to  the  understanding  of  it  ;**  and  as  it  usually  states, 
or  professes  to  state,  the  general  object  and  intention  of  the 
Legislature  in  passing  the  enactment,  it  may  legitimately  be 
consulted  for  the  purpose  of  solving  any  ambiguity,  or  of 
fixing  the  meaning  of  words  which  may  have  more  than  one, 
or  of  keeping  the  effect  of  the  Act  within  its  real  scope, 
whenever  the  enacting  part  is  in  any  of  these  respects  open 
to   doubt,  (a).     Thus,  in   26   Geo.  3,  c.    107,  s.  3,  which 
empowered  every  person  who  had  served  in  the  militia  find 
was  married,  to  set  up  in  trade  in  a  corporate  town,  as  freely 
&s  soldiers  might  under  an  earlier  enactment,  and  declared 
that  ^^  no  such  militiaman  "  should  be  removeable  from  the 
town  until  he  became  chargeable,— it  being  open  to  doubt 
whether  this  expression  included  all  married  militiamen,  or 


^  [Cummings  v.  Akron  Cement, 
etc..  Co..  6  Blatchf.  509.]  For- 
merly, the  bill  was,  at  c>ne  of  its 
staples,  engrossed  without  punc- 
tuation on  parchment :  1  Bl.  Com. 
188 :  but  as  neither  the  mar- 
ginal notes  nor  the  punctuation  ap- 
peared on  the  roll,  they  formed  no 
parts  of  the  Act :  Harrington  Obs. 
on  Stat.  894 ;  sec  Barrow  v.  Wad- 
kin,  24  Beav.  827  ;  and  the  judg 
mentof  Maule.  J.,  in  R.  v.  Oldham, 
21  L.  J.  M.  C.  184,  2  Don.  478. 
This  pmctioc  was  discontmucd  in 
1849,  since  which  time  the  record 
of  the  statutes  is  a  copy  printed  on 
vellum  by  the  Queen's  printer : 
May,  Pari.  P.  Ch.  18 ;  and  both 
marginal  notes  and  punctuation 
now  appear  on  the  rolls  of  Parlia- 
ment. But  whether  they  are  now 
to  be  taken  as  parts  of  the  statute 
is  a  question  which  has  been  raised 


but  not  decided :  Semble  that  they 
are  not ;  per  Willes,  J.,  in  Claydon 
V.  Green,  L.  R.  8  C.  P.  621,  and 
per  James,  L.  J.,  in  Atty.-Genl.  v. 
G.  E.  R.  Co..  11  Ch.  D.  465  ;  contra 
per  Jcssel,  M.  R,  in  Re  Venour,  2 
Ch.  D.  525  [see  ante,  note  19]  ;  and 
see  R  y.  Milverton,  5  A.  &  E.  841. 

The  indorsement  by  the  Clerk  of 
the  Parliaments  of  the  date  of  the 
passing  of  the  Act  is  part  of  it  since 
1798  :  88  Qvo.  8.  c.  18. 

"Co.  Litt.  79a;  4  Inst.  880; 
Dyer,  C.  J.,  in  Stowell  v.  Fouch, 
Plowd.,  at  p.  369  :  **  A  key  to  open 
the  minds  of  the  makers  of  the  act, 
and  the  mischief  which  they  Inten- 
ded to  redress." 

(a)  Bac.  Ab.  Stat  I.  2  ;  Halton 
V.  Cove,  1  B.  4&  Ad.  558  ;  Beard  v. 
Rowan,  9  Peters,  817  ;  The  People 
▼.  Utica  Insurance  Co»,  15  Johns. 
N.  Y.  Rep.  889. 


§  63]  PBBAMBLB.  79 

only  tnarried  militiamen  who  had  set  ap  in  trade  in  towns^ 
the  preamble  of  the  earlier  Act  fixed  the  latter  as  the  true 
ooQStraction,  as  it  stated  that  the  mischief  to  be  remedied 
wais  the  state  of  the  law  which  prevented  soldiers  from  set- 
ting np  in  trade  in  corporate  towns  (a).     The  18th  sect,  of 
the  12  &  13  Vict.  c.  45,  which  enacted  that  "  any  order"  of 
Qnarter  Sessions  might  be  removed  to  tlie  Queen's  Bench 
for  enforcement,  was  similarly  confined  to  orders  in  appeal 
cases,  by  the  preamble  which,  in  reciting  that  it  was  expe- 
dient that  the  law  shoald  be  made  uniform  in  cases  of  appeal, 
showed  the  limited  scope  of  the  Act  (b).     Under  a  statute 
which  enacted  that  when  a  person  came  into  the  occupation 
of  premises  for  which  the  preceding  tenant  was  rated  to  the 
poor,  the  old  and  new  occupants  should  be  liable  to  the  rate 
in  proportion  to  the  time  of  their  occupation,  the  question 
arose  whether  either,  and  if  so,  which  of  them,  was  to  pay 
for  the  interval  between  the  removal  and  the  beginning  of 
the  second   occupation ;  and  this   was  determined  by  the 
preamble,  which,  by  reciting  that  in  consequence  of  rated 
occupiers  removing  without  paying  their  rates,  and  other 
persons  entering  and  occupying  the  premises  for  a  part  of 
the  year,  great  sums  were  lost  to  the  parish,  showed  that  the 
object  of  the  Act  was  not  to  make  an  equitable  adjustment 
between  the  two  occupiers,  but  to  protect  the  parish  from 
loss.     It  was  therefore  held  that  the  rates  were  payable  ^for 
the  interval  between  the  two  occupations,  and  that  the  burden 
fell  on  the  outgoing  tenant,  who  was  formerly  liable  under 
the  Act  of  Elizabeth  for  the  whole  rate  {o).    An  Act  which 
made  it  penal  for   a  publican   to  allow  bad   characters  to 
'^assemble  and  meet  together"  in  his  house,  would  not  be 
broken  by  his  permitting  such  persons  to  enter  for  taking 
refreshment,  and  remaining  there  as  long  as  was  reasonably 
necessary  for  that  purpose  ;  when  the  preamble  showed  that 
the  object  in  view  was  the  repression  of  disorderly  conduct, 
not  the  absolute  denial  of  all  hospitality  to  persons  of  bad 
character  (d).    In  the  25  Oeo.  2,  c.  6,  whioh  recited  in  the 

(a)  R.  V.  Gwenop,  8  T.  R  188.  by  83  &  88  Vict.  c.  41,  b.   16  ; 

(S)  R  Y  Bateman,  8  £.  &  B.  684,  Edwards  v.  Rusbolme,  L.  R  4  Q. 

97LJ.  95.  B.  654. 

(f)  17  Geo.  2,  c.  88,  s.  12,  repealed  (d)  28  Vict.  c.  27,  s.  83 ;  Greig  n 
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preamble  a  donbt  as  to  who  were  legal  witnesses  to  a  \^ill  of 
*and,  and  enacted  that  legatees  and  devisees  who  attested 
*  any  will "  should  be  good  witnesses,  but  that  the  bequests 
and  devises  to  them  should  be  void,  tlie  enacting  part    >vas 
limited  bj  the  preamble  to  wills  of  land.     Wills  of  pei-son- 
alty,  at  that  time,  needed  no  attestation  ;  and  the  prineipio 
of  cessante  ratione  cessat  lex,  as  well  as  the   injustice     of 
depriving  persons  of  property,  making  it  reasonably  doubt- 
ful whether  the  Legislature  had  used  the  expression  '^  anj- 
will "  in  its  full  and  unrestricted  meaning,  the  preamble  vras 
legitimately  invoked  to  determine  the  scope  of  the  enact- 
ment (a).     [And  in  a  still  more  recent  case,  it  was  said  that 
the  court  should  give  effect  to  the  preamble  to  this  extent, 
namely,  that  it  shows  what  the  Legislature  is  intending^ ; 
and  if  the  words  of  the  enactment  have  a  meaning  which 
does  not  go  beyond  the  preamble,  or  which  may  come  up  to 
the  preamble,  in  either  case  that  meaning  should  be  preferred 
to  one  showing  an  intention  of  the  Legislature  which  would 
not  answer  the  whole  purposes  of  the  preamble  or  which 
would  go  beyond  them.** 

§68.  [In  substantial  accord  with  the  English  cases,  the 
rule  is  thoroughly  recognized  in  this  country,  that 
whilst  the  preamble  is  not  a  part  of  the  statute,  it  maj^ 
assist  in  ascertaining  the  true  intent  and  meaning  of  the 
Legislature,  and  for  that  purpose,  where  the  language  is 
ambiguous,  admitting  of  a  larger  or  more  restricted 
meaning,  may  be  properly  referi-ed  to  as  an  aid  in  deter- 
mining which    sense  was  intended  by  the  Legislature.*^] 


Bendeno,  E.  B.  &  E.  188,  27  L.  J. 
M.  C.  294.  See  Belasco  v,  Han- 
nant.  8  Best  &  8.  18,  81  L.  J.  M. 
C.  225. 

(a)  Emanuel  v.  Constable,  8  Russ. 
526,' overruling  Lees  v.  Summer- 
gill,  17  Ves.  508  ;  Brett  v  Brett.  8 
Addams  219.  See  other  instances 
in  Wcthered  v.  Calcutt,  5  Scott, 
N.  R.  409  ;  Doe  v.  Roe,  1  Dowl. 
547  ;  Carr  v.  Royal  Exchange  Ass. 
Co..  5  Best  &  8.  941.  81  L.  J.  Q. 
B.  93 ;  ^  Masters,  83  L.  J.  Q.  B. 
146. 

••  West  Ham  Overseers  v.  Ilec, 
L.  R,  8  App.  Cas.  887,  per  Lord 


Blackburn,  adding:  "To  that 
extent  only  is  the  preamble  mate*- 
rial." 

"  See  U.  8.  v.  Webster.  Dav.  (2 
Ware)  88;  Hahn  y.  Salmon,  20 
Fed.  Rep.  801  ;  Lathrop  v.  Ids. 
Comm'rs,  4  Ins.  L.  J.  829  ;  Jncks(  n 
v.  Gilchrist,  15  Johns.  (N.  Y.)  89  ; 
Edwards  v.  Pope,  8  111.  465  ;  Bart- 
lett  V.  Morris,  9  Port.  (Ala.)  266 ; 
James  v.  Dubois,  16  N.  J.  L.  *;85  ; 
Erie,  &c..  R  R  Co.  v.  Casey.  26 
Pa.  St.  287  ;  Com'lh  v.  Marsliall, 
69  Id.  828  ;  York  Co.  v.  Ciafton, 
100  Id.  619  ;  Fowler  v.  State,  6 
Day  (Conn.)  81 ;  Laidler  v.  Young, 
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So,    as  an  Act  which  authorized  aliens  who  ^^  shall  have 
been  resident "  in  the  country  for  two  jears,  to  hold  land, 
might  either  be  limited  to  persons  who  had  so  resided  before 
the  passing  of  the  Act,  or  extend  to  tliose  who  should  at 
any  time  reside  for  the  required   time,  the  preamble  was 
resorted  to  in  order  to  determine  which  of  the  two  mean- 
ings was  the  most  agreeable  to  the  policy  and  object  of  the 
Act ;  and  as  it  recited  that  aliens  were  prevented  by  law 
from  holding  lands  in  the  State  and  it  was  tlie  interest  of 
the  State  that  such  prohibitions  should  be  done  away  with, 
it  showed  that  the  former  construction  was  less  adapted  to 
give  effect  to  the  intention   of   the  Legislature  than  the 
latter  (a).     [And  an  act,  tlie  preamble  of  which  declared  its 
purpose  to  be  the  creation  of  highways,  and  the  body  of 
which  declared  a  certain  stream  a  public  stream  or  highway 
for  the  passage  of  Iwats,  or  rafts,  was  held  to  cover  the  case 
of  a  number  of  logs,  not  fastened  together,  but  floated  in 
the  stream  contiguous  to  one  another,  the  term  'raft'  being 
capable,  according  to  recognized  authorities  of  embracing 
such  a  body  of  lumber,  though  that  was  not  its  usual  accep- 
tation, and  the  preamble  showing  that  the  latter  wonld  be  a 
more  restricted  interpretation  than  was  intended  by  the  stat- 
ute."    An  opposite  effect  was  derived  from  the  considera- 
tion of  the  preamble  to  an  act  which  declared  that  ''in  all 
cases  of  criminal  prosecutions,  where  by  law  the  county  of 
T.  is  now  liable  to  pay  the  costs  of  prosecution,  including 
snrety  of  the  peace  cases,  after  the  conviction  of  the  defend- 
ant, upon  his  discharge  according  to  law    without  payment 
of  costs,  the  said  county  shall  be  immediately  liable  to  pay 
the  costs,"  etc.     The  preamble  recited  the  inconvenience 
arising  to  officers  and  witnesses  from  "long  delay  in  recov- 
ering their  fees,"  and  the  hardship  occasioned  thereby,  "for 


Har.  &  J.  (Md.)  S9 ;  Oaoal  Go.  ▼. 
R  R  Co.,4GUl&  J.(Md.)l;  Lucas 
T.  McBUur,  12  Id.  1  ;  Nichols  ▼. 
Wills.  Sneed  (Ky.)  801 ;  Clark  v. 
Bynum,  8  McCord  (8.  C.)  208; 
Blue  y.  McDaffie,  1  Basb.  (N.  C.) 
181.  And  see  cases  cited  ante, 
%  62,  note  b,  p.  78. 
(a)  Beard  v.  Rowan,  9  Peters, 


801.  [An  alien  being  by  the  law  of 
.Indiann,  ineligible  as  a  juror,  tbe 
term  is  held  to  apply  to  one  not  a 
citizen  of  that  state,  so  that  a  citi- 
zen of  Indiana  is  eligible,  though 
he  be  not  a  citizen  of  the  U.  87  : 
McDonol  V.  State,  00  Ind.  82a] 

»  Doddrick  ▼.  Wood,  15  Pa.  St. 
0. 
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remedy  whereof,"  tlie  statnte  was  enacted.     It  was  accoixl- 
ingly  held  to  impose  no  liability  apon  tbo  connty  to    pay 
f  costs  whicb  it  was  not  before   required  to  pay,   bat  only 

to  reqaire  immediato  payment  of  tlioso  costs  which  the 
connty  was  theretofore  liable  to  pay  npon  the  discharge 
of  the  convict,  and  consecjuently  not  to  repeal  the  general 
law,  which,  in  Burety  of  the  peace  cases,  left  it  to  tbe  conrC 
to  order  payment  of  cost  by  the  prosecntor  or  defendant,  or 
by  both  jointly  or  by  the  connty." 

[Tbe  preamble  may  also  be  referred  to,  to  identify  theenb- 
ject  matter  of  tbe  enactment  ;**  especially  when  referred  to 
in  the  enacting  clanee  for  that  pnrpose."  So,  also,  to  ezphiin 
tlie  motive  and  meaning  of  the  L^ielatnre.** 

§  64.  [The  same  decisions,  however,  which  establiah  tbe 
doctrine  above  stated  as  to  tbe  admissibility  of  tlie  preamble 
in  the  eoDStrnction  of  a  doubtful  provision  in  a  statute,  also 
declare,  that,  when  tbe  meaning  of  the  enacting  part  is  clear 
and  free  from  ambiqnity,  it  cannot  be  controlled,  with  either 
enlarging  or  restraining  effect,  by  the  preamble."  And  this, 
again,  is  in  accordance  with  tbe  English  rule,  that]  tbe  pre- 
amble cannot  either  restrict  or  extend  tbe  enacting  part, 
when  the  language  of  the  latter  is  plain,  and  not  open  to 
doubt  either  as  to  its  meaning  or  its  scope  (a).  It  is  not 
nnnsual  to  find  that  the  enacting  part  is  not  exactly  co-ex- 
tensive with  the  preamble.  In  many  Acts  of  Parliament, 
although  a  particular  mischief  is  recited,  tbe  legislative  pro- 
visions extend  beyond  it.  The  preamble  is  often  no  more 
than  a  recital  of  some  of  the  inconveniences,  and  does  not 
exclude  any  otliei's  for   which   a  remedy   is  giveu  by  the 

B.  Hon.  (Ey.)  202 ;  Eoatmnn  v. ' 

McAlpiD,  I  Qa.  157. 
(a)  4  Inst.  39  ;  per  Lord  HanKfleld 

Id  Patlegon  v.  Banks,  Cowp    048. 

aDd  Perkins  t.  Sewell.   1  W.  Bl. 

6S9  -.per  Dorapier,  J.,  in  TrucnuD 

,    „    odditlon     to    caaea      v.  Lambcn,  4  M.  48.  388  ;  Wright 

already  ciled  :  Adama  v.  Wood,  3  v.  Nutall,  10  B.  AC.  492  ;  Crea- 
Crancb,  886;  Kirkv.  Dean,  2BlnD.  pigny  v.  Wittenoom,  4  T.  II,  79S. 
(Pa.)  841,  846;  Beldenbender  t.  pur  Bulier.  J.  i  Salter's  Co.  v.- Jay. 
Oiarles,  4  S.  &  R.  (Pa.)  IGl  ;  Kent  8  Q.  B.  109  ;  Wilmot  v.  Rose,  »  E. 
v.  SomerviU,  7  QUI  &  J.  (Ud.)  A  B.  C68 ;  Copland  v.  Davis,  L. 
MS  ;  Oovington  v.  McNIckle.  18     R.  5  H.  L.  8M  ;  Bentlcy  v.  Kolte- 

ram,  4  Cb.  D.  688. 


••  York  Co. 

V.  Craftoo 

100  Pa. 

St.  619. 

"  Com'th  V 

Hatvball, 

«9 

Pa. 

St.  82a 

"lb. 

"lb. 
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fitainte  (a).    The  evil  recited  is  bat  the  motive  for  legisla- 
tion ;   the  remedy  may  both   consistently  and  wisely    be  j : . 
*ex tended  beyond  the  care  of  that  evil  (h)  ;  and  if  on  review  \[ 
of  the  whole  Act  a  wider  intention  than  that  expressed  in  i 
the  preamble  appears   to  be  the  real  one,  effect  is  to  be 
given  to  it  notwithstanding  the  less  extensive  import  of  the 
preamble  (c).     Thns  the  4  &  5  Ph.  &  M.  c.  8,  made  the 
abdoction  of  all  girls  ander  sixteen  penal,  thongh  the  pre- 
4imble  referred  only  to  heiresses  and  other  girls  with  for- 
tnnes  {d).     So,   the  13  Eliz.  c.  10,   which  makes  void  all 
lesises,  gifts,  grants  and  conveyances  of  estates,  made  by  any 
dean  and  chapter,  or  master  of  an  hospital,  of  any  hercdit- 

!  ainents,  parcel  of  the  possessions   of  the  cathedral  charch 

-or  hospital,  except  for  the  limited  term  allowed  by  the  Act, 
was  not  narrowed  or  controlled  by  a  preamble  which  recited 
•only  that  divers  ecclesiastical  persons,  endowed  of  ancient 

\  palaces,  mansions  and  baildings  belonging  to  their  benefices, 

4iot  only  snffered  them  to  go  to  decay,  but  converted  the 
materials  to  their  own  benefit,  apd  conveyed  away  their 
goods  and  chattels  to  defeat  their  snccessors'  claims  for 
dihipidations  (e), 

§  65.  The  3  Jac.  1,  c.  10,  which,  after  reciting  that  the  ' 

King's  sab jects  were  charged  with  conveying  "felons  and 
other  malefactors  and  offenders  against  the  law,''  to  jail, 
panishable  by  imprisonment  there,  enacted  that  *' every 
person  "  committed  to  the  coanty  jail  by  a  justice  "for  any 
•offense  or  misdemeanor,"  shoald  bear  his  own  charges  of 
conveyance,  if  he  had  property,  and  that  if  he  had  not,  they 
slionld  be  borne  by  the  parish  where  he  was  apprehended, 
was  held  not  to  be  confined  by  the  preamble  to  offenders 
against  the  ordinary  law,  but  to  apply  to  deserters  from  the 
iipmy  {/).  So,  the  preamble  of  the  22  Geo.  3,  c.  75  (j^), 
^bich  recited  the  mischief  of  granting  colonial  o£3ces  to 

(a)  Pfr  Fortescoe,  *  J.,  in  R.  v.        (d)  Co.  Lilt.  88  b.  n.  14. 
Athos.  8  Mod.  144.  (e)  York  v.  Middlesboroagh,    d 

{b)  Ar  Lord  Denman,  in  Fellowea  Y.  &  J.  196,  214. 
r  Clay.  4  Q.  B.  849.  (/)  R  v.  Pierce,  8  M.  &  S.  62. 

(^)  fitr  Lord  Teuterden,  in  Doe        Q)  Ck)mmonly      attributed      to 

▼.Brandling.  7  B.  &  C..66Q  ;  and  Burke,  but  really  an  Act  of  Lord 

gee  Copeman  v.  Gallant.  1  P.  Wins.  Shelburne's ;  see  Shelb.  Life.  887. 
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petsone  wbo  remained  in  England,  and  discharged  tbe  doties 
of  tljeir  offices  by  depaty.  was  not  suffered  to  exclude  jndi- 
cial  offices  froin  tlie  general  enacting  part,  which  antliorieed 
the  Governor  and  Council  to  remove  "any"  office-holder 
for  misconduct ;  although  tlie  mention  of  delegation  in  tins 
preamble  showed  that  the  jndicial  office  was  not  tliere  in 
contemplation  (a). 

The  3  &  3  W.  4,  0.  100,  which  after  reciting  that  tlio 
expense  and  inconvenience  of  suits  for  the  recovery  of 
titiies  ought  to  be  prevent(»j  by  shortening  the  time  required 
for  the  valid  establiehmeut  of  claims  to  exemption  from 
tithes,  enacted  that  when  a  claim  to  tithes  was  made  by  a 
layman,  a  claim  to  exemption  should  be  deemed  conclusively 
established  by  proof  of  non-payment  for  sixty  yeare,  gave 
1  iee  to  a  celebrated  legal  controversy,  in  which  the  effect 
of  the  preamble  was  rauch  considered.  Before  the  passing 
of  that  Act,  no  layman  could  establish  exemption  from 
tillice,  except  by  proving  that  the  land  in  respect  of  which 
iliey  wore  claimed  had  formerly  belonged  to  one  of  tlie 
;>i-eat  MonasterieH,  and  had  been  exempt  in  its  hands;  tlie 
fitter  proposition  being  usually  established  by  bqcIi  evidence 
of  non-payment  in  modern  times  as  sufficed  for  fonndin;^ 
the  inference  of  exemption.  It  was  held  by  some  of  the 
judges  ((),  that  the  enactment  was  confined  to  claims  of 
this  kind  ;  and  the  preamble  was  invoked  in  support  of  tliie 
view.  But  it  was  considered  by  others  (c),  and  finally 
decided  {d),  that  the  Act  applied  to  all  cases  whatsoever  ; 
and  that  upon  proof  of  non-payment  for  sixty  years,  the 
landowner  was  exempt,  whether  the  land  had  ever  been 
moaastic  or  not.  The  enactment  was  free  from  ambiguity, 
and  contained  no  flexible  expression  capable  of  different 
meanings  {e)  \  while  tlie  preamble,  which  one  side  nnder- 
Btood  as  meaning  that  the  expense  and  inconvenience  of  the 
same  kind  of  suits  as  before  ought  to  be  prevented,  was 

(a)  WillisT.  Oippa,  6Moo.  P.  C.  B..  Parke,  Alderaon,  and  PUtt, 

3T9.  see  p.  888.  BB. 

(61  Wigmm.  V.   C,  Tindal.  C.  (d)  By  Lord  Cottenham. 

.!,.  CrcBawell,  J.,  PutUson,  J.,  aad  («}  Ar     Lord      Cotlculiain.     in 

Coleridge.  J.  Salkeid  V.  Johnson,  1  Hoc  A  Q. 

(e)  Loril      Denman,      WiDiania,  9U. 
C(.ltmiin,    Erie,  JJ.,  Pollock.    0. 
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thoaglit  on.  the  other  to  mean  that  ezpeosive  and  inconve- 
nient Baits  ought  to  be  prevented  in  all  cases  ;  and  that  this 
was  best  afiected  by  giving  the  more  easy  method  of  estab- 
lishing exemptions  by  simple  proof  of  non-payment  for  a 
certain  time  (a). 

Where  the  preamble  is  fonnd  more  extensive  than  the 
enacting  part,  it  is  equally  inefficacious  to  control  the  effect  ^1 

of  the  latter,  when  otherwise  free  from  donbt.  For 
instance,  the  Act  of  3  W.  &  M.  c  14,  s.  3  (ft),  which  gave 
creditors  an  action  of  ^'  debt "  against  the  devisees  of  their 
debtor  was  held  not  to  authorise  an  action  for  a  breach  of  | 

covenant,  or  for  the  recovery   of  money  not  strictly   a  I 

^*  debt  '^  (c) ;  though  the  preamble  recited  that  it  was  not  j 

just  that  by  the  contrivance  of  debtors  their  creditors  should  j 

be  defrauded  of  their  debts,  but  that  it  had  often  happened 
that  after  binding  themselves  by  bonds  ^'  and  other  special- 
ties" they  devised  away  their  property.      The  mention,  it 
was  observed,  of  the  action  of  debt  in  the  enacting  part  was 
almost  an  express  exclusion  of  every  other  {d).     An  Act, 
which  made  it  penal  to  dye  seeds  so  as  to  give  them  the 
appearance    of    seeds  of   "  another  kind,"  could   not  be 
extended  to  similar  manipulations  of  old  or  inferior  seeds, 
to  make  them  appear  as  new  of  the  same  species,  by  a 
recital  that  the  practice  of  adulterating  seeds  in  fraud  of  the 
Queen's  subjects,  and  the  detriment  of  agriculture  required 
repression  (e).      An  Act  which  required  the  trustees  of  a 
turnpike  trust  to  apply  the  monies  which  they  received, 
first,  in  paying  ^^any  interest  which  might  from  time  to 
time  be  owing,"  next,  in  keeping  the  road  in  repair,  and 
finally,  in  paying  off  the  principal  sums  due  by  the  trust, 
was  held  not  to  authorise  the  payment  of  arrears  of  inter- 
^t ;  although  this  enactment  was  prefaced  by  a  preamble 
which  recited  that  arrears  of  interest  as  well  ns  principal 
«ums  were  due  by  the  trust,  and  could  not  be  paid  off  unless 

(a)  See  Salkeld    v.  JohDson,  1  889 ;   Jenkins  ▼.  Briant»  6  81m. 

Hare,  196.  1  Mac.  Ss  G.  242,  Fel-  680 ;  Morse  y.  Tucker,  5  Hare,  79. 
lowcs.  ▼.  Clay.  4  Q.  B.  818.  ((QPn*  Lord  Mlenborough,?  East, 

(ff)  Amended  by  1  W.  4,  c.  47,  s.  186. 
8.  («)  Francis  v.  Maas,  8  Q.  B.  D. 

(e)  Wilson  v.   Knubley,  7  East,  841. 
128  ;  Faricy  v.  Bryant.  3  A.  <fe  E. 
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farther  powers  were  granted  {a).     Such  an  ezteofiioa  of  the 
•Act,  however,  wonld  have  required  very  clear  words, 
it  would  have  had  the  effect  of  throwing  on  the  ratep: 
of  one  year   a    burden  properly   belonging  to  those 
another  (5). 

§  66.  It  has  been  sometimes  said  that  the  preamble  may 
extend,  but  cannot  restrain  the  euacting  part  .of  a  statote 
{c).     But  it  would  seem  difficult  to  support  this  proposition 
{d).     Several  of  the  cases  above  cited  might  be  referred  to- 
es instances  of  a  restricted  meaning  having  been  judicialljr 
given  to  an  enactment  by  its  preamble  {e).     It  could  hardly 
be  doubted  that  a  statute  which,  in  general  terras,  made  it 
felony  to  alter  a  bill  of  exchange,  would  be  restrained  to 
fradnlent  alterations,  by  a  preamble  which  recited  that  it  was 
desirable  to  suppress  cheats  and  frauds  effected  by  altering^ 
bills  {f).     The  function  of  a  preamble  is  to  ^plain  what  is- 
ambiguous  in  the  enactment  {g\  and  it  may  either  restrain- 
MS  well  as  extend  it  as  best  suits  the  intention.     [That  is, 
where  the  not  restraining  the  generality  of  the  enacting^ 
clause  will  be  attended  with  an  inconvenience  or  particular 
mischief,  it  shall  bo  restrained  by  the  preamble ;  otherwise 
not."    But  the  preamble  of  general  purview  of  the  act  ought 
not  to  be  permitted  to  ixjstrict  a  section  in  it,  where  the  same 
is  not  inconsistent  with  the  spirit  of  the  whole  enactmenl.** 
It  is  scarce!}'  necessary  to  add  that  a  defective  or  repugnant 
preamble  cannot  nullify  or  render  void  or  inoperative  an 


(a)  Market  Harborough  v.  Eetter- 
iDsr.  L.  R  «  Q.  B.  308. 

Xb)  See  §g  345  et  seq. 

(c)R.  V.  Athos.  8  Mod.  144. 
Oopeihaii  v.  Gallant,  1  P.  Wms. 
820  ;  per  Lord  A  binder  in  Walker 
V.  Richardson,  2  M.  &  VV.  889 ; 
per  Willes,  J.,  in  Havman  v.  Flew- 
ker,  18  C.  B.  N.  8.  526.  82  L.  J. 
\  0.  P.  13i  ;  per  Turner,  L.  J.,  in 
Drumraond  v.  Drummond,  L.  R 
2  Ch.  44 ;  per  Crowder.  J.,  in 
Kearns  v.  Cordwainer's  Co..  6  C. 
B.  N.  8.  388. 

((f)  See  ex.  gr..  per  Parker,  C.  B. 
and  Lord  Hardwicke  in  Ryall  v. 
Rolle,  1  Atk.  174,  182. 

{e)  R.  V.  Gwenop,  8  T.  R  188 ; 
R  IT.  Bateman  ;  Edwards  v.  Rus- 


holme :  Emanuel  v.  Constable  ^ 
Biyan  v.  Child ;  Salkeld  v.  John- 
son, sup  pp.  79,  bO,  85.  and  infra, 
&88.  Sec  also  per  Our.,  R.  v. 
anchester,  7  E.  &  B.  453,  26  L.  J. 
M.  C.  65 ;  Hughes  ▼.  Chester  R 
Co.,  1  Dr.  &  Sin.  524  ;  Wigan  v. 
Fowler,  cited  1  Stark,  469. 

(/)  R.  V.  Bigg,  8  P.  Wms.  484^ 
arg. 

{g)  The  People  v.  Utica  Insur. 
Co.,  15  Johns.  N.  Y.  Rep.  889. 

**  Seidfn bender  v.  Charles,  4 
Serg.  &  R.  (Pa.)  151,  166,  per  Gib- 
son, J.,  cit.  Ryall  y.  Rowlev,  1 
Vez.  865.  ' 

^  Sutton  V.  SuttOD,  L.  R  22  Ch. 
D.  521. 
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•ct  io  which  the  inteution  of  the  lawmakers  is  clear  without 
aid  from  the  preamble/* 

§  67.    Matters  Similar  to  PreamUa    Recitals.— [The    cases 

already  quoted  involved  the  effect  of  the  general  clause  pre- 
fixed to  the  whole  of  the  statute,  and  properly  called  the 
preamble.    Sometimes,  however,  a  similar  clause  is  pre- 
fixed to  one  section,  or  a  group  of  sections,  and  it  may  then 
be  distiDguished  by  the  name  of  recital,*'  the  effect  of  such 
recital  being  much  the  same  as  that  of  the  preamble.**    Thus 
a  recital,  in  the  fifth  section  of  11  and  12  Vic.  c.  44,  that  it 
would  conduce  to  the  administration  of  justice,  and  render 
more  effective  and  certain  the  performance  of  the  duties  of 
justices  and  give  them  protection  in  the  performance  of  the 
same,   if  some  simple  means  wei*e  devised   whereby  the 
legality  of  any  act  done  by  such  justices  might  be  considered 
by  a    court  of  competent  jurisdiction,  and   such   justices 
enabled  and  directed  to  perform  it  without  risk  of  action, 
was  given  the  effect  of  restricting  the  enacting  clause,  provid- 
ing that  in  all  cases  where  a  jastice  refused  to  do  "  any  act," 
an  application  might  be  made  for  a  rule  calling  upon  him 
to  show  cause  why  he  should  not  do  it,  in  such  manner,  that 
the  words  "any  act"  must  be  taken  to  mean  any  act  against 
the  consequences  of  which  a  jnstice  needed   protection.** 
On  the  other  hand,]  the  5  Geo.  4,  c.  84,  s.  26,  which  after 
reciting  that  transported  felons  in  New  South  Wales,  after 
obtaining  remissions,  sometimes  "  by  their  industry  acquired 
property,  in  the  enjoyment   whereof  it  was  expedient  to 
protect  them,"  enacted  that  every  felon  who  received  such 
remission  should  be  entitled  to  sue  for  the  recovery  of  any 
property,  real  or  personal,  acquired  since  his  conviction,  was 
held  not  limited  by  the  preamble  to  property  acquired  by 
his  own  exertions,  but  applied  to  all  property  howsoever 
acquired,  as  for  instance  by  inheritance  (a), 

**  Erie,  &&  R.  R.  Co.  v.  Casey,  Earl  of  Shrewsbury  y.  Beazley,  19 

26  Pa.  St.  287.  C.  B..  N.  8.,  at  p.  681. 

«  Wilb.,  p.  283.  »  R.  v.  Percy.  L.  R.  9  Q.  B.  64. 

^  The   same  figure    of   speech  See  also  Johnstone  v.  Huddleston. 

(ante,  §  62)  by  which  Lord  Coke  4  B.  <&  C.  922,  986  ;  Winn  v.  Moss* 

and  Chief  Justice  Dyer  described  man,  L.  R.  4  Ex.  292 ;  Wilb.,  pp. 

the  preamble  havingbecn  applied  282-285. 

to  such  recilal  by  Willes,  J.,  in  (a)  Gough  v,  Davies,  2  E.  &  J. 

628,  26  L.  J.  677. 
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§  6S.  Raporti  of  OommltleM.  PetlUona.  Mapi,— [An  effect 
similar  to  that  of  a  preamble  was  given  to  the  report  of  a 
coniiijittee  presented  and  adopted  witlian  ordiaaocc,  ae  bIiow- 
iu^  itB  reason,"  and  tlto  report  of  coDimiBeioners  wbo  drafted 
tlic  FeansylraDia  act  of  8  April,  1833,  relating  to  wills,  ivas 
Jookud  at  hy  the  Supreme  Ckturt  of  tliat  State  in  construing 
the  sixth  section  of  the  act,  prescribing  the  tuode  of  execa* 
tjcri,  so  far  as  to  aid  in  ascertaining  its  "  primary  and  princi- 
pal cbject."" 

[Agnin,  in  the  case  of  an  act  authorizing  a  mnnicipal  cor- 
poration to  make  grants  of  land  under  water,  tlio  preamble 
reciLiitg  a  part  of  the  petition  of  the  cit;  government  npon 
which  the  act  was  based,  it  was  held  that  both  the  preamble 
and  the  petition  might  be  referred  to,  to  remove  ambignities 
ill  tin;  act  itself." 

[Whei-e  a  map  was  used  by  the  Legislature  while  cod- 
siOi  ring  an  act,  and  referred  to  in  the  act  itself,  it  waa  held 
to  bo  thereby  incorporated  into  and  made  part  of  the  act,  "J 

§  69.  ObapUr,  Swotlon,  cto.,  H— ding^— The  headings  pre- 
fixi'd  to  sections  or  set  of  sections  in  some  modem  statntee 
aru  regarded  as  preambles  to  those  Bections  (a).  Tlio  137tli 
section  of  the  Banki-upt  Act  of  1849,  which  enacted  that  a 
judge's  order  to  sign  judgment,  given  hy  a  trader  defendant, 
should  be  void  if  not  filed,  was  held  limited  to  traders  wbo 
beoaiue  bankrupt,  by  the  heading  prefixed  to  the  section 
whiiih  professed  to  enact  it  "with  respect  to  transactions 
with  the  bankrupt"  (i).  A  wider  conatructi on,  it  may  be 
added,  would  have  had  the  unjnBt   effect  of  enabling  the 

•I  Muncipality  No.  S  v.  Morgan,  dUrei!arded."  la  beloff  "not  only 

1  Ln.  An.  111.  of  no  value."  but  "deluBlve  and 

"  Ilnker'n  App.,  107  Ps,  St.,  381.  rtangerous." 
888,  in  coDJunclion.  bowever,  willi         "  People  v.  Dana,  32  Cal.  11. 
oiber  (Icciaiona  declaring  tlie  same        {a)  See  ex.  gr,,  Bryan  p.  Cliiid,  S 

result.  Ex.  368:   Shrewsbury  c  Bcaslcy, 

"  Furman  v.  New  Ynik,  6  IB  C  B.  N.  8.  651  ;  E.  C  K.  CU 
Saodf.  (N.  Y.)  16.  Compare,  v.  Marriage,  9  H,  L.  41 ;  lAtliam 
however,  ante,  g  83,  anil  Bunk  of  v.  Lnfone,  L.  R.  2  Ex.  UB  :  Ham- 
Pu.  V.  Com'th,  19  Pa-  6t.  IM.  166,  meramilb  Ry.  Co.  f.  Bmod  L  R. 
where  il  Is  iwid  thiit  "  cvkleocc  of  4  H.  L.  171 ;  Lang  e,  Kerr,  8  App. 
publjc  embarraBtmcQt,  (he  proclo-  53A ;  Comp.  Bro«dbeDt  «.  Impeml 
inntii;n  and  mrasage  of  the  Gover-  Oas  Ca,  7  De  G.,  M,  &  G.  4S6. 
nor,  lijo  Journals  of  the  Houae  of  (J)  Bryan  ».  Child,  0  £x.  8^  1 
ReproBLniallTca,  and  the  repocl  of  L.  M.  aP.  439. 
. aliould  be  wliolly 
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trader  who  had  not  become  bankrupt  to  set  aside  as  void  his 
own  deliberate  act,  an  intention  not  to  be  inipnted  to  the 
Legislature,  if  the  language  admits  of  any  other  meaning  (a). 
{The  effect,  however,  upon  the  interpretation  of  a  statute,  of 
its  division  into  parts  to  which  appropriate  headings  are  pre 
fixed,  is  a  matter  upon  which  judicial  opinions  arc  much 
divided.    It  is  said  by  an  eminent  writer,  that  '^  tlie  chapter 
headings  and  the  like,  in  the  revisions  of  statutes  and  in  codes, 
are  deemed  to  be  of  somewhat  greater  effect  than  the  ordinary 
titles  to  legislative  acts."**    It  is,  indeed,  said  that  '*  Those 
headings  are  not  titles  of  the  acts,  but  are  parts  of  the  statute, 
limiting  and  defining  theireffect."**  Accordingly,  in  consider- 
ing the  governor's  power  of  appointment  by  virtue  of  a  se^ction 
under  a  heading  '^  Of  the  pubh'c  ofScers  of  this  State  others 
than  militia  and  town  officers^"  it  was  said :  '^  The  power  of 
appointing  militia  officers  is,  by  this  heading,  expressly 
excepted  from  the  effect  of  this  language.    It  is  an  explicit 
declaration  that  the  authority  thus  conferred,  does  not  reach 
the  case  of  a  militia  officer.*'    Similarly,  it  has  been  held, 
that,  the  division  of  a  statute  into  separate  subjects  or  articles, 
with  appropriate  headings,  makes  the  provisions  of  each 
article  controlling  upon  the  subject  of  the  same,  as  a  general 
rule,  for  determining  such  questions  qs  may  be  embraced 
therein  ;**  and  that  the  chapters  and  titles  in  a  revised  body 
of  laws  are  to  be  regarded  as  of  greater  influence  in  the 
construction  of  the  provisions  collated  under  them,  than  can 
be  accorded  to  the  title  of  a  statute  in  ordinary.**    So,  where, 
in  a  statute,**  a  series  of  sections*'  was  preceded  by  the 
general  heading  ^^  with  reference  to  the  construction  of  the 
railway  and  the  works  connected  therewith  "  it  was  held  that 


(a)  See  %%  267-209. 

M  Bishop,  Written  Laws,  §  46, 
p.  47,  citing,  in  sapport  of  this 
stfttemeot :  Barnes  v.  Jones,  51 
Oal.  803  ;  People  y.  Molyneuz.  40 
N.  Y.  118 ;  Hull  v.  Alsup.  64  Mo. 
lil ;  Griffin  v.  Carter.  8  Kan.  565  ; 
Battle  ▼.  Shirers,  89  Oa.  405 ; 
The  State  ▼.  Popp,  45  Md.  482 ;  U. 
fi.  y.  Fehrenback,  2  Woods,  175  ; 
Kicholson  ▼.  Mobile,  Ac.  Railroad^ 
49  Ala.  205. 

■•  People  V.  Molynenx,  40  N.  Y. 
118, 119. 


"Ib.»  at  p.  118.  And  see  to 
similar  effect :  Bishop  y.  Barton, 
2  Hun  (N.  Y.)  486. 

»•  Griffith  V.  Carter,  8  Kan.  565. 

**  Barnes  v.  Jones,  51  Cal.  808. 
See  Huff  y.  Alsup,  64  Mo.  51, 
where  it  was  held  that  tbe  divisions 
into  chapters  in  Wagner's  Statutes 
had  not  the  force  of  legislatiye 
enactment. 

^  Railway  Clauses  Consolidation 
Act,  1845  ;  8  and  9  Vic  a  20. 

"6-24. 
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this  heading  so  limited  the  words  of  the  sectionB  that  the  coin- 
pensation  they  provided  applied  odIj  to  cases  of  injuries 
caused  by  the  constrnction  and  not  to  those  of  injuries  ean&ed 
by  tlio  nse,  of  the  railway. *• 

§  70.  [On  the  other  hand,  it  is  undoubtedly  a  sound  rule 
of  construction,  and  one  which  has  been  followed  in  a  mnlti 
tude  of  cases,  that,  where  the  intention  of  the  Legislature 
can  be  gathered  with  certainty,**  that  intention,  rather  than 
the  collocation  of  the  different  branches  of  a  provision  lead  iug 
to  a  different  conclusion,  is  to  govern  the  interpretation.** 
It  would  seem  to  follow,  that  the  fact  that  a  particular  pro- 
vision is  placed  in  a  group  prefaced  by  a  particular  heading, 
should  not  give  the  latter  any  very  great  weight  in  either 
extending  or  restricting  the  plain  language  of  the  provision, 
nor  prevent  a  construction  of  it  in  connection  with,  and  in 
the  light  of  other  provisions  in  other  parts  of  the  statute, 
classed  under  different  headings,  where,  in  the  absence    of 
such  a  division  and  classification,  a  comparison  of  all  such 
provisions  would  be  proper.     It  may  be  regarded  as  the 
sound  view,  that  the  grouping  of  provisions  in  an  extended 
statute,  a  code,  or  a  revision  of  laws,  is,  in  general,  designed 
for  "convenience  of  reference,  not  intended  to  control  the 
interpretation.""    Or,  at  most,  it  may  be  regarded  as  indicat- 
ing the  opinion  of  the  draftsman,  the  legislators,  or  codifiers, 
as  to  the  proper  classification  of  the  various  branches  of 
the  enactment ;  which  may  or  may  not  be  accurate."    Ther 
mere  classifications  can  scarcely  be  deemed  a  part  of  the  law.*' 
'^  The  only  satisfactory  and  safe  rule  of  construction  to  be 
adopted,  is  to  read  and  construe  together  all  sections  of  the 
Code  relating  to  the  same  subject  matter,  without  reference 
to  the  particular  article  or  heading  under  which  they  may 
be  placed.""    Hence  the  generality  of  a  heading  under 

••  Brand  v.  UammersmUh  Ry. 
Co.,  L.  R.  1  Q.  B.  180;  2  Q.  B. 
228  ;  4  H.  L.  171. 

••  E.g,^  by  the  reason  of  the 
thing, — bv  grammatical  construc- 
tion of  the  section  as  it  stands, 
showing  that  a  certain  clause 
should  follow  another, — ^by  the 
context,— and  by  reference  to  the 


legislative  journals  :  Matthews  v. 
Com*th.  18  Gratt.  (Va.)  ©89. 

**  See  Ibid.,  and  post,  §  818. 

••  Union  Steamsh.  Co.  v.  Mel- 
bourne Harbour  Trust,  L.  R.  9 
App.  Cas.  865. 

*•  See  Battle  v.  Shivers,  89  Ga. 
405. 

•T  Ibid. 

^  State  ▼.  Popp,  45  Md.  432. 
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^hich  a  particular  provision  is  placed  will  not  be  permitted 
to  extend  the  proper  meaning  of  the  same.     Thns  a  provision 
as  to  ^when  judgments  shall  become  dormant  was  not  deemed 
to  be  affected  by  a  general  act  suspending  all  statutes  of 
limitation,  simply  because  the  former  appeared,  in  the  code^ 
as  part  of  the  chapter  devoted  to  statutes  of  limitations.*^ 
Nor  will  such  heading  be  given  the  effect  of  unduly  restrict- 
iD^  the  meaning  of  such  a  provision,  or  of  a  phrase  used  in 
the  same.    Hence,  where  one  section  in  a  group  covered  by 
a  general  heading  obviously  refers  to  a  subject  matter  which  is 
separate  and  distinct  from  that  specified  in  the  heading  and 
dealt  with  in  the  remaining  sections  under  the  same,  it  is  to 
be  constraed  without  regard  to  the  heading.*"    To  illustrate : 
'where  a  section"  which  gave  compensation  for  injury  to  land 
formed  one  of  a  group  prefaced  by  the  words  "  with  respect 
to  the  purchase  and  taking  of  lands  otherwise  than  by  agree- 
ment," it  was  held  that  this  heading  did  not  limit  the  effect 
of  the  section,  or  render  it  ''an  enactment  relating  to  the 
taking  of  land  by  compulsion  when  it  obviously  has  reference 
to  no  such  purpose.'"*    So,  where  an  act  provided,  that 
"In  the  construction  and  for  the  purpose  of  this  Act,  the. 
following  terms  shalK  if  not  inconsistent  with  the  context  or 
subject  matter,  have  the  respective  meanings  hereby  assigned 
to  them,"  and  then  provided  that  ^^  Person  shall  include  a 
corporation,"  and  Part  ii.  of  the  act  was  headed  "  o^iicers ;" 
it  was  held  that  the  words  "  person  "  occurring  in  that  group 
^as  not  to  be  confined  to  ^'  officers,"  because  of  the  heading, 
since  other  matters  besides  officers  were  included  as  the 
subject  matters  of  the  same." 

§  71.  Sohednles.— [A  schedule  to  an  act,  it  is  said,  is  not 
itself  an  enactment,  though  it  may  be  an  aid  in  explaining 
one  that  is  doubtful.*^  As  such,  it  cannot,  of  course,  con- 
trol the  positive  words  of  the  statute  itself.      So,  where  an 


•Battle  V.  Shivers,  supra.  Ry.  Co..  L.  R.  4  H.  L.  171,  217. 

*  Wilb.,  p.  296.  "  Union  Steamsli.  Co.   v.  Mcl- 

^'  §  68,  lADd  Clauses  Act,  8  and  bourne  Harbour  Trust,  L.  R.   9 

•  Vic.  c.  18.  App.  Cas.  865. 

^  Broadbent  v.  Imper.  Gas  Co.,  '^  R.  v.  Epsom,  4  E.  4&  B.  1003, 

7  De  0.,  M.  (&  Q.  486.  447,  448  ;  1008,  1012,  per  Lord  Carapbell.  C. 

tDd  see  Brand  y.  Hammersmith,  J. 
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act  provided  that  two  swom  appraisers  should  value  ^oods 
distrained  for  rent,  and  the  soliedole  to  a  later  act  specified 
sixpoiice  in  the  poand  as  the    charge    for   appraisement, 
"  wlictlier  by  one  broker  or  more,"  it  waa  held  that  this  did 
not  i'c|>eal  the  requirement  of  two  appraisers."     A  for-m 
given  in  a  schedule,  especially  if  there  is  no  reference  to    it 
ill  tiie  body  of  the  aet,  is  to  be  regarded  merely  as  an  exam- 
ple."    And  even  where  snob  reference  is  made,  if  the  form 
given  ill  the  schedule  diverges  from  the  plain  requirements 
of  tIjG  body  of  the  act,  it  oannot  be  held  to  repeal  the  same  ; 
as,  wliere  the  act  provided  that  all  informatiuDS  exhibited 
before  any  justice  or  justices  of  the  peace  for  any  offense 
a^rainst  the  customs  shoold  be  drawn  in  the  form  or  to  tbe 
otfcct  in  the  schedule  annexed  to  the  act,  and  tbe  form  in 
tiie  Gchednle  used  woixls  indicating  that  tbe  in  formation  ^as 
supposed  to  be  made  before  two  justices,  it  waa  held  that 
tills  circumstance  did  not  ovornde  the  provisions  of  the  act ; 
tliat  tbe  information  might  be  made  before  one  justice ;  and 
that  tiie  form  prescribed   might  be  accordingly  modified."] 
§  T2.  SMnmS.— In  a  word,  then,  it  is  to  be  taken  as  a  fun- 
daiiiontal  principle,  standing,  as  it  were,  at  the  threshold  of 
tiie  u-liole  subject  of  interpretation,  that  the  intention  of  the 
Lcf^islature  is  invariably  to  be  accepted  and  carried  into 
eSuet,  whatever  may  be   the  opinion  of  the  judicial  Inter- 
preter, of  its  wisdom  and  jnstice.      If  the  language,  [read 
ill  tiie  order  of  its  clauses,"  presents  no  ambiguity   and] 


"  Albn  v.  Flicker.  10  A.  &.  E. 
040. 
"•  IlannaJi  v,  Whyman,  2  C.  M. 

&  R.  aaa. 

"  K.  V.  Busaell.  18  Q.  B.  287. 
ll    folliu's,  that,  when)  a  form  is 

I  ircsci  1 1  x'll  by  ft  scbecUile,  It  is  "onljr 

I I  b\-  I'liliiwed  iuiplidily  so  fur  as 
lilt'  ciK'  irnstances  of  each  case  may 
U[lii>i\  ISanlett  v.  Qibbs,  5  M.  A 
G..  Ill  ]<  m-  But  )«e,roriiiatancts 
ID  wt]i.  .1  it  ivnsLelii  lliat  theforms 
LMiii.ii::'  ll  in  the  shedules  to  A.cls 
rif  i'.ii  ii.iiiient  must  be  slrictlv  fol- 
lowod  :  Davidson   t.  Gill,  1   Eost,  - 


;    l.iii'rpool    Bomi 

■iiLi,  U  J.  4  U.  ir.«;  a  De  Q., 

..^  J.  OCKi.    Thu  result  i>f  tlie 


catea  upon  this  subject  would  seem 
to  t>e.  tliat  the  form  prescribed  la 
the  Bcfaedule  must  be  fotloned  if 
tbia  caa  be  done  wllbout  Incon- 
venience or  sacrifice  of  tbe  efFect 
and  operation  ibe  act  Is  intended  to 
faava ;  but  that,'  where  sucb  would 
be  tbe  conHeqnences  of  strictly  fol- 
lowing Uie  prescribed  form,  tbe 
latter,  "whlchlBmadetuiultraUier 
tlie  generality  of  cases  ibsn  oil 
cases,  must  give  way  :"  R.  v. 
Barnes,  12  A..  %  E.  237.  And  aee 
Wilb.,  pp.  SOa-808,  from  whioh  tbii 
note  and  the  above  Be(ii.lon  la  main- 
ly compiled  ;  and  post,  S  107. 
"  Bee  Poor  v.  Gonaldine,  6  WalL 
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admits  of  no  doubt  or  secondary  tneauiug,  it  is  simply  to  be 

obeyed,  without  more ;  [for  the  intention,  controlling  though 

it  be,  can  be  resorted  to  only  to  find  what  the  Legislature 

intended  to  do,  not  what  it  has  done."]     If  it  admits  of 

more    than  one  construction,   the  true   meaning  is  to  be 

Bought,  [fijPBt  of  all,  in  the  statute  itself**  as  applied  to  the 

snbject  matter  to  which  it  relates'^] — not  on  the  wide  sea  of 

snrmise  and  speculation,"  but  "  from  such  conjectures  as 

are  drawn  from  the  words  alone,  or  something  contained  in 

them  ''  (a)  ;  that  is,  from  the  context  viewed  by  such  light 

as  its  history  may  throw  upon  it,  and  construed  with  the 

help  of  certain  general  principles,  and  under  the  influence 

of  certain  presumptions  as  to  what  the  Legislature  does  or 

does  not  generally  intend. 


^  Leavitt  v.  Blatchford,  6  Barb. 
(N.  Y.)  9. 

>*  T^man  y.  Walker,  85  Cal.  984; 
Vir^nia^  etc.  R.  R.  Co.  ▼•  Lyon 
Ca,  6  Nev.  68. 


M  Biewer  ▼.  Blougher,  14  Pet. 
178 

«  Cearf ofis  y.  State,  43  Md.  408. 

(a)  Pu£F.  L.  N.  0.  6,  «.  13»  s.  d, 
note  by  Barbeyiao. 
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CHAPTER  IV, 

PBEiUHpnoire  Abisihq  fbou  Sdbjbot  Uatibb  abd    Objsot 
OF  'Btticmsim,  as  to  LAsoiTAaB  ubid. 

g  73.  Worda  CoDstnied  with  Reference  to  Subject  HKtter  and  Objteft 

§  71  Tccbalcal  Meaniag. 

§  73.  Popular  Heaaing. 

§  73,  Ordinary  Heanlag  Preferred. 

ii  HE.  Riilea  of  Qnmmar. 

^  63.  Comrocrclnl,  etc.,  Temia. 

§  Si  Heaaing  Differing  in  Different  Lccalllle& 

^  83.  Meaning  of  Words  at  Date  of  Enactment. 

t^  S3.  Restriclion  of  Qeiier&l  Words  to  Subject  ICkttor,  «lb 

>i  U7.  "  PersODB,"  and  otber  Oeoeral  Woida. 

^  Ut.  "  lababitant,"  "  Resident,"  eto. 

ii  03.  "  Occupier, '  etc. 

g  i»3.  "Owner." 

^  UT.  Additloiinl  Illustraliona. 

g  1(13.  ULJect  may  Supply  UnexpTetaed  Condltloii. 

^  1U3.  Beneficial  Conatructian. 

g  104.  "Done"  including  ■'Omitted," 

^  105,  Qui  Paclt  per  Alium,  etc. 

^  107.  Liberal  Construction  of  Reme^al  Acte 

g  11)8.  Wliat  art'  Rumedial  Acta. 

^110.  ExtensioD  beyond  Letter.    Oeneral  Intent. 

g  112.  Eitension  to  New  Thing*. 

§  7S.  Worda  Oonatrned  with  Raleraiioa  to  Snltfeot  Matter  and 
Object.  — The  words  of  a  statate  are  to  be  nnderetood  in  the 
ELiise  in  which  they  beat  hBrmonize  with  theenbject  of  the 
<;iiactment  and  the  object  which  the  Legislature  haa  id  view 
(a).  Their  meaning  is  found  not  bo  nmch  in  a  Btrictl; 
Kmtninatical  or  etymological  propriety  of  langnage,  nor  even 
ill  its  popular  use,  tie  in  the  subject  or  in  the  oocaeion  on 
which  tliey  are  used,  and  the  object  to  bo  attained  (6).  [That 
is,  in  the  construction  uf  a  statute,  as  in  that  of  other  instru- 
ments, words  are  to  be  understood,  not  according  to  tbeit 
mere  ordinary  general  meanings  but  according  to  their  ordi- 

(o)Bup„  gar. 

(J)  iV  Cur.  in  R.  t.  Hall,  1  B, 
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nary  meaning  as  applied  to  the  subject  matter  with  regard  ' 

to  which  they  are  used,  unless  indeed  there  bo  something 
requiring  them  to  be  read  in  a  sense  which  is  not  their 
ordinary  sense  in  the  English  language  as  so  applied/  ^^  It  is 
a  general  and  very  sound  rule,  applicable  to  the  construction  of 
everj  statute,  that  it  is  to  be  taken  in  reference  to  its  sub- 
ject  matter."*  And  equally  the  construction  ought  to  be 
with  reference  to  the  object  to  be  accomplished  by  the  act,* 
aud  to  keep  in  view  the  conditions  existing/]    This  is  evi-  [ 

dent  enough  in  the  simple  case  of  a  word  which  has  two  to- 
tally diflferent  meanings.  The  Act  of  Ed.  III.,  for  instance, 
which  forbade  ecclesiastics  to  purchase  "provisions"  at 
Rome,  would  be  construed  as  referring  to  those  papal  grants 
of  benefices  in  England  which  were  called  by  that  name,  f 

and  not  to  food  ;  when  it  was  seen  that  the  object  of 
the  Act  was  not  to  prevent  ecclesiastics  from  living  in 
Rome  but  to  repress  papal  usurpations  {d).  ['^  The  same 
words  might  mean  a  very  different  thing  when  put  in  to 
impose  a  tax,  from  what  they  would  mean  when  exempting 
from  a  tax."*]  The  "  vagabond  "  of  the  Vagrant  Act,  is  not 
the  mere  wanderer  of  strict  etymology  {d).  No  one  is  likely 
to  confound  the  *'  piracy  "  of  the  high  seas  with  the"  piracy  " 
of  copyright;  or  to  give,  in  one  branch  of  the  law,  the  meaning 
which  would  belong,  in  another,  to  a  host  of  familiar  words, 
such  as  "  accept,"  '*  assure,"  "  issue,"  "  settlement."  In  the 
Snccession  Duty  Act,  which  provides  that  the  instalments  of 
dnty  payable  by  a  successor  shall  cease  at  his  death,  except 
when  he  is  "competent  to  dispose  by  will  of  a  continuing 
interest  in  the  property,"  the  competency  intended  is 
obviously  not  mental  sanity  or  freedom  from  personal  inca- 
pacity, but  the  possession  of  an  estate  of  inheritance  which 

1  Lion  Ids.  Ass'n  v.  Tucker,  L.  *  People  v.  Dana,  23  Cal.  11,  and 

R.  13  Q.  B.  D.  186.  infia. 

'SedfiCW.  p.  859.     And  see  to  ^Anderson  v.   R  R   Co.,   117 

same  effect :  Brewer  v.  Blougher,  lU.  26. 

14  Pet.   198 ;  Op.  of  Justices,  7  (c)  1  Bl.  Comm.  60  ;  Statutes  of 

Mass.  533  ;  State  v.  Mayor  of  Pat-  Provisors  or  Praemunire  passed  in 

erson,  85  N.  J.  L.  197  ;  Catlin  v.  1843,  1853,  1864.  1890,  and  1401. 

Hall,  81  Vt.    153;    Huffgles    v.  •  Blackburn,  J.,  in  Rein  v.  Lan6, 

Washin^rton  Co.,  8  Mo.  iS6;  and  L.  R  3  Q.  B.  at  p.  151. 

Ulastrations  infra.  See  also,  Bish.,  (d)  Monck  v.  Hilton,  3  Ex.  D. 

Writt  Laws,  %i  95a,  98a,  111,  and  368. 
cited. 
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is  capable  of  dieposition  hj  will  (o).  The  Gas  Works  Con- 
&o1i<latioa  Act,  did  not,  by  calling  the  debt  doe  for  g:aa, 
"rent,"  aatliorize  a  diBtrees  for  ttio  debt  under  the  Bankrupt 
Act,  which  regulates  the  power  of  dUtrese  of  a  landlord  **  or 
otliur  person  to  whom  '  rent'  ia  due"  by  the  bankrupt  (i). 
The  Mutiny  Acts  which  exempt  soldiers  from  the  payment 
of  tolls  over  "  bridges,"  wonid  not  carry  the  exemption  to  a 
Etc'^icn  ferry  boat,  because  it  is  called  a  floating  bridge  (c). 
Tlic  enactment  which  prohibited  parish  officials  from  beiii^ 
concerned  in  contracts  for  supplying  goods,  materials  or  pro- 
vie^ions,  "  for  the  Qse  of  the  workhouse,"  meant  "  for  the  nee 
of  the  persons  in  the  workhouse,"  and  therefore  did  not 
npply  to  a  contract  for  the  supply  of  materials  for  the  repair 
ot  t lie  building,  (d)  [A  moving  train  of  oars  is  not  a  "struc- 
tiiri' "  such  as  contemplated  by  an  act  making  railway 
companies  liable  for  injuries  on  the  highway  by  atrnctiires 
lcg:illy  placed  by  them  upon  it." 

§  "i.  T*atmioal  ii«u1d(. — [An  obvions  result  of  this  rale 
ie.,  that,]  where  technical  words  are  need  in  reference  to  a 
technical  subjeet,  tlieyare  primarily  interpreted  in  the  sense 
in  which  they  are  anderstood  in  the  science,  art,  or  busiuesB 
in  which  they  have  acquired  it  (e).  [Thus,  upon  subjects 
reliiting  to  courts  and  legal  proceedings,  the  Legislature  may 


(a)  le  &  IJ  Vicl.  c.  BI.  I.  81  : 
Alt'.rney-Genei«l  v.  HftileU.  2  H. 
&  M.  ■Jta.  27.  L.  J.  eu.  See  aino 
H.  V.  Owen,  15  Q.  B,  470.  As  to 
a  iuiJgmeat  bcine  "flaal,"  Rids- 
dali!  V.  Cliflon.  2  P.  U.  378,  46  L. 
J.  27.    [8ee§74.  notaU.l 

(ft)  33  &  83  Vict.  c.  71.  e.  84; 
Exp.  Hill.  6  Cli.  D  63.  4«  L.  J. 
!Hi.  As  to  "tol'ji"  Id  rsilwiiy 
aciK,  Bcc  (he  coses  colleclud  lit  ILe 
jii(]i:mcnt  of  Field,  .1.,  in  Broirii  v. 
G-  \V.  R.  Co.,  9  Q.  B.  D.  750. 
Tlml  water  "mlea  piiid  by  cod- 
siiDUTBof  wnier  supplied  tbrougU 
mitiiicipaj  natcr-H-orks  are  doL 
Inxiv,  Bi^  Jones  V-  WnterComrn'ra 
of  Dutroit.  84  Mlcb.  2T8.  And  see 
Smith  V.  Pbiladelphiu,  81  Pa.  Si. 
38  ;  Girnrtl.  etc  ,  Co.  v.  PLiladel- 
phh\.  m  It!.  863.  894. 

(!•)  Ward   V.    Gi-ny,   6  B.  &    a 


(d)  65  Geo.  8,  c.  187,  a.  « ;  Biir- 
ber  V.  Waite,  1  A.  &  E.  514; 
Comp.  4  &  5  Wm.  4.  c.  76.  a. 
77. 

*  Lee  V.  Bsrkliampsted,  46Coat). 
213.  Bui  uDder  a  atiirule  eiviitg 
mecbsnica'  liens  lo  miain"  claims, 
n  mine  or  pit  such  was  defined  a 
"Btructure:"  Helm  v.  Chnnmiiii, 
06  Cal.  291. 

(«)  Grot.  h.  3.  c.  10,  S.  8  ;  ValUl. 
b.  3,  i.  276  ;  Evans  v.  SteTcns.  4 
T.  H.  463,  per  Lord  Kanyon  ; 
Moirail  V.  Suiton,  1  Pliii.  533; 
Doe  V.  Jesson,  2  Bligh,  3 ;  Duo  v. 
Harvey.  4  B.  &  C.  610  ;  Abbot  v. 
Midflleton.  7  H.  L.  68.  28  L.  J. 
Ch.  110  ;  Tlio  Pacific.  88  U  J.  P 
M.  &  A.  130 ;  aoe  per  Jamea,  L.  J., 
lu  Boucicanlt  r.  Clialtertoo,  6  Cb 
D.  375.  [Clark  r.  Ulica,  18  Barb. 
(N.  Y.)  46t,  and  see  sato.  gg  2,  8, 
and  infra.] 
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be  presumed  to  epeak  technically,  unless,  from  the  statute 
itself,  a  difiPerent  use  of  the  language  may  be  apparent/ 
Uence  \vhere  at  act]  gave  the  effect  of  judgments  to  rules  of 
Coart,  for  the  payment  of  money,  and   a  later  one  (the 
Common  Law    Procedure    Act,    1854,   8.  60)   authorized 
creditors  who  obtained  judgment  to  recover  the  amount  by 
the  uew  process,  which  it  introduced,  of  foreign  attachment, 
it  was  held  that  this  remedy  did  not  apply  to  rules  of  Court, 
the  object  of  the  former  Act  appearing  to  be  merely  to  give 
to  rules  the  then  existing  remedies  of  judgments,  and  of  the 
latter,  to  confine  the  new  remedy  to  judgments  in  the  strict 
acceptation  of  the  term  (a).     [And  where  an  act  directed 
that  the  coroner  should  serve  process  in  cases  in  which  the 
sheriff  was  a. party ^  it  was  held  that  he  must  be  technically 
a  party,  and  that  his  merely  being  interested  in  a  suit  was 
not  suflScient/    So,  where  an  act  declared  that  a  judgment 
entered   in   certain    proceedings   should    be  ^aly    it    was 
declared  that  the  word  should  be  taken  in  its  technical  sense 
and     as    precluding    an    appeal.*    Again,  proceedings    in 
insolvency  were  held  not  to  be  an  action  within  the  meaning 
of  that  word  in  a  statute  saving  from  the  effect  of  the  pass- 
age or  repeal  of  an  act  actions  pending  at  the  time."    Nor 
does  the  term  proceeding  in  the  provision  of  a  code,  that 
'*  no  action  or  proceeding  commenced  "  before  its  adoption 
shall  be  affected  by  it,  include  a  judgment,  the  latter,  being 
an  entire  act,  and  incapable,  in  any  proper  sense,  of  being 
said  to  be  commenced  before  a  certain  day."     Nor  is  an 
election  covered  by  a  similar  clause  as  to  "  proceedings."  "• 
Nor,  again,  is  a  petition  for  partition  an  action  within  the 
meaning  of  a  statute  giving  costs,  to  the  prevailing  party  in 
all  actions."    A  writ  of  levari  facias  sur  mortgage  is  civil 
process  within  the  meaning  of  the  Pennsylvania  stay-laws  ;" 


V  Merchants'  B*k  v.  Cook,  4 
Pick.  (Masa)  405. 

(a)  Re  Franklancl.  L.  R.  8  Q.  B. 
18 ;  Best  v.  Pembroke,  L.  R.  8  Q. 
B.863. 

•Merchants'  B'k  v.  Cook, 
supra.  See,  for  similar  con- 
struction of  "party"  under  act 
compelling  production  of  books, 
etc. :  Adriance  v.  Sanders,  11  Abb. 

r 


N.  C.  (N.  Y.)  422. 

•  Snell  V.  Bridfi;ewater,  etc.,  Co., 
24  Pick.  (Mass.)  296. 

w  Belfast  V.  Folger,  71  Me.  408. 

"  Daily  v.  Burke,  28  Ala.  828. 

»  Gordon  v.  State,  4  Kan.  489. 

"  Counce  v.  Persons  Unknown, 
76  Me.  548  ;  Comp.  post,  §  77. 

"  Coxe  V.  Mattin,  44  Pa.  St. 
822. 
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and  BO  IB  a  writ  of  assistance  with  fieri  facias  for  costs." 
But  a  landlord's  distress  warrant  is  not  "process"  vritliin 
tlie  meaning  of  the  act  makiu);  the  obetraction  of  process 
as  indictable  offenoe,"  A  provision  abolisliing  in>prison- 
iiient  for  debt  does  not  prohibit  commitments  nnder  attach- 
iTieiit  for  failnre  to  comply  with  an  order  of  the  conrt." 
And  where  a  stature  authorizes  a  criminal  proseontion  to  be 
iiistltnted  on  complaint,  the  technical  meaning  of  that  term 
itriplies  a  complaint  under  oath  or  affirmation  ;"  and  tbe 
rcquiremeot  of  service  of  a  notice  means  personal  servif^e 
unless  otherwise  specified." 

§  75.  [But  the  rule  giving  to  a  word  its  technical  mean- 
ing holds  equally  good  in  the  construction  of  statutes  deal- 
ing with  other  eobjects  as  to  which  words  and  phrases  ased 
ill  a  statute  have  acquired  such  a  meaning,  whether  it  be  a 
legal  technical  meaning  or  not;  i.  a,  whether  it  be  a  techni- 
cal meaning  which  the  word  or  phrase  has  acquired  in  tbe 
law,  or  a  technical  meaning  whicli  it  has  acquired  in  any 
other  science,  art,  or  business,  if  the  enactment  relates  to 
any  of  these,  the  technical  meaning  the  word  has  in  the 
law,  ill  any  other  science,  in  any  art,  or  in  any  business  ia 
to  be  given  to  it,  accordingly  aa  tbe  one  or  the  other  ie 
tlie  snbject  of  the  enactment. 

[It  has  already  been  eeen,"  that  a  word  which  has  a  settled 
common  law  meaning,  when  used  in  an  act  upon  the  subject- 
itiatter  as  to  which  it  has  acquired  such  meaning,  is  to  be 
(.0  anderstood.  So,  in  dealing  with  ciiminal  or  penal  mat- 
tore,  the  statute  is  presumed  to  use  its  language  with  refer- 
ence to  the  ascertained  meaning  of  the  laogaagc  of  the 
criminal  law.  The  word  steal  thus  implies  simple  larceny," 
the  word  murdsr  malice  aforethought,**  and  the  word  rob- 
hery  its  technical  eignificance.**    An  act  declaring  that  "  all 

»  Clark  T.  Hsrtin,  8  Grant  (Pa.)  ■•  Rutbbnn  t.  Acker,  18  Bmrb. 

393,  (N.  Y.)  883. 

"  Comth  T.  Leech,  87  Hits.  L.  *•  Ante,  g  8. 

J-  (Pa.)  288.  "  Alexander  t.  State,  IS  T«. 

"  Wood  ¥.  Wood,  Phni.  L.  (N.  640. 

C)    BS8.     Comptra    ante,  g  14,  "State  v.  Phelps,  H  La.  An. 

Pierce's  App.,  108  Pa.  St.  37.  493. 

<■  Campbell    t.    Thompson,   10  *«  U.  B.  v.  Jones,  8  WhIl  809. 
Me.  117. 
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joint  obligations  and  covenants  shall  hereafter  be  taken  and 
held  to  be  joint  and  several  obligations  and  covenants,"  was, 
becaasc  of  the  technical  sense  of  the  word  obligation^  when 
used  with  reference  to  the  contract  itself,  not  the  dutj  or 
liability  arising  thereon,**  held  not  to  include  oral  ones." 
Similarly  the  w  or  A  purchaser  ^  having  a  well-defined  techni- 
cal meaning,  including  every  holder  of  the  legal  title  to 
real  and  personal  property  where  such  title  ^  as  acquired  by 
•deed,  was,  when  used  in  a  statute,  held  to  embrace  a  mort- 
l^agee.**  And,  upon  the  same  ground  of  technical  meaning, 
the  same  words  were  declared  not  to  include  a  judgment 
creditor,  under  the  Pennsylvania  recording  act  protecting 
certain  purchasers  and  mortgagees  against  nnrecorded  mort- 
gages "  Again,  under  the  Pennsylvania  married  women's 
act  of  184S,  which  declared  that  the  property  of  such  mar* 
ried  woman  should  be  her  "  sole  and  separate  "  property,  free 
from  the  control  of  her  husband,  etc.,  it  was  decided,  that, 
in  conformity  with  the  accepted  technical  meaning  of  that 
phrase,  the  proper  construction  of  the  act  was  to  make  the 
property  of  a  married  woman  hers  in  all  respects  as  if  set- 
tled to  her  sole  and  separate  use,  and  that  the  rules  of  law 
governing  such  estates  in  equity  were  thereafter  to  be 
applied  to  the  legal  estates  of  married  women  under  the 
statute. ••  Again,  under  an  act  prohibiting  preferences  of 
creditors  in  assignments  for  the  benefit  of  creditors,  it  was 
decided  that  a  mortgage  for  the  benefit  of  creditors  was  not 
included,  an  assignment  importing  an  absolute  transfer.** 


**  See  Crandall  v.  Bryan.  15 
How.  Pr.  (N.  Y.)  56.  as  to  incor- 
ing  an  olMgation  by  f  rand. 

**  Exch.  B'k  V.  Ford.  7  Col.  814. 
«it.  Sturfl^is  V.  Cowninshield.  4 
Wheat.  198  ;  Ga^  v.  Bank.  17  111. 
63 ;  Strong  v.  Wheaton.  88  Barb. 
(N.  Y.)  616  :  Barker  v.  Cassidy.  16 
Id.  184 ;  Rippon's  Ex'rs.  v.  Towo- 
8end*8  Ex'rs  1  Bay  (8.  C.)  445  ; 
Gale  ▼.  Myers,  4  Houst.  (Del.)  546. 

^  Hnlbert  y.  McOulloch,  8  Mete. 
(Ky.)  456 ;  a  mortgagee  being  a 
purcbaser  within  the  statute  of 
Elizabeth  :  Bond  y.  Banting.  78 
Pa.  St.  210,  219. 

*^  Rodgers  y.  Gibson,  4  Teiites 
Pa.)  Ill ;  (it  being,  howeyer,  also 


stated  that  no  purpose  could  be 
discovered  from  the  act,  its  objects 
or  preamble,  to  protect  judgment 
creditors ;)  Hicster  v.  Fortner,  2 
Binn.  (Pa.)  40;  Cover  v.  Black.  1 
Pa.  8t.  498 ;  Stewart  v.  Freeman, 
22  Id.  128. 

••  Bear's  Adm'r  v.  Bear,  88  Pa. 
St.  525  ;  Pettit  y.  Fretz*8  Ex'r,  Id. 
lis.  Compare,  however,  Fmmert 
v.  Hays.  89  111.  11,  where  it  was 
beld  the  phrase  *'  separate  wtatte." 
as  used  in  the  Illinois  married 
woman's  act.  Rev.  Stat.  1845, 
cb.  109,  was  to  be  understood  in  a 
broader  and  more  popular  sense. 

*•  Johnson's  App.,  108  Pa.   St 
878. 
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AihJ  Qoder  an  act  whicli  prorided  tbat,  where  a  person    ■was 
iiccused  of  a  orime  and  the  charf^  found  anaastaifled,    the 
couTiCy,  not  the  defeadant,  should  pa;  the  costs,  the  commoii 
neiigc  of  the  word    "crimes'*  as  denoting    oScnces   of  a 
deeper  and  more  atrocious  dye,  whilst  comprising  smaller 
ofimi.'ica   nndcr   the  general    name   of   misdemeanors,     was 
rcjuctod    in  favor   of    the  more  technical  interpretation 
wlicreb;  cnmes  and  misdemeanors  are  to  be  nnder&tood   as 
eyiionymons,  denoting  offenses  short  of  felony."      So   tLe 
word    "property,"    as    applied    to   lands,    includes  every 
species  of  title,  inchoate  and  complete,  and  embraces  rights 
lying  in  contract,  cxecntory  as  well  as  execnted."     An  act, 
which,  while  permitting  the  constroction  of  a  canal,  gave 
damages  (taking  into  consideration  the  advantages)  from  its 
lociiiion,  to  tlio  owner  of  lands  "  by  interfering  in  any  tnan- 
tier  with  his  right)  ^property"  was  held  to  authorize  the 
recovery  of  consequential  damages  resulting  from  the  back- 
.in^  of  nater  upon  his  land,  although  no  part  of  the  latter 
w;\s  actually  taken."     And  an  act  of  assembly  releasing  the 
riglitij  of  the  Commonwealth  to  certain  property,  and  declar- 
ing tlie  estate  conveyed  by  a  certain  deed  effectual,  notwith- 
standing the  grantee  was  a  foreign  corporation,  was  held  to 
be  a  conveyance  by  matter  of  "  record  "  to  the  exclnaion  of 
the  vendor's  subsequent  attaching  or  judgment  creditors." 
So  a  turnpike  road,  laid  ont  under  a  legislative  charter  for 
leitt'd  l)y  the  turnpike  company,  and  used  by  the  public  is  a. 

">  Li'bijch  Co.  V.  Bbock,  113  Pa.  lagraham,  q5Miss.2e,  foradtctum 

Si.  '■'.'■■';  371}.  to  Ibe  effect  iliat  "  personal  pro- 

■'  I'ii:^  T.    Snook.  9  Ind.  202.  pcrtj"  doea  not  strWiy  iocliiile 

All   j'.(  lion  for  domagea  for  malic-  prumisaoiy   noles.     Comp.    Engcl 

iouB  |iR>3eculioD,  before  Judgment,  v.    State.    SG    Md.  639,    tbat    it 

wns   livtd  not  to  be   "propGrty"  includefl  chocies  in  action.     "Any 

niUiiii  exemption  law  :  Hopkios  T.  .    .    .   commodity  -nhatcver"   wus 

Foglci'.  60  He.  2QS.    Bnt  in  Steven-  bcid  to  embrace  every  species   oF 

son  V.   Morris,   87  Oiiio  St.   10,  a  personal   property,   in   Baraett   v. 

rigliL  nf  Action  for  assault,  and  bat-  PuwelJ,  Litt.  Bel.  Cos.  (Ky.)  409. 

tfry  wftB  held  to  be   •'piopcrry."  The  won!  '■  stock,"  in  NortU  Car- 

And  see  Cbicngo,  etc.  It.  R.  Co.  o]inaact,1796,  wascant^truedin  tha 

V.  Diiiiu,  52  III.   260.      As  npplied  sense     comtnorly    accepted,    and 

to   ^;r£onuliy    in    a    taxing    act,  excluding  oiher  pcrisbable  goods : 

■'pnipiTiy"  was  licld  to  include  Van  Noorden  v.  Frin,  3  Hayw. 

cmlii-:  People  v.  Worlbington.  31  (N.  C.)  149. 
III.  171.    Monfy  was  lieliT  to  bo        "  Com'tb  v,   Snyder,  3  Watts 

piiipt'iiy  witliin   a  statute  agiLinst  (Pa.)  418. 

stenllni: :  People  v.  Williaraa,  24        "  Caverow  v.Iiu.Co„09  Pa.  8L 

Ulcli.  156.    But  see  Alclntyni  v.  267. 
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puUic  road  within  the  meaning  of  an  act  requiring  a  rail- 
road company  taking  a  public  road  to  conetrnct  another. "* 
And  tiie  word  ^^  coantry,"  in  revenue  laws,  according  to  its 
estabh'shed  meaning  in  legislative  and  departmental  practice, 
embraces  all  the  possessions  of  a  foreign  state  which  are  sub- 
ject to  the  same  supreme  executive  and  legislative  control.'* 
Upon  the  same  principle,  the  word  "army  '^  in  acts  of  con- 
gress does  not  include  the  navy  or  the  marine  corps  ;'*  apd 
the  term  "  su|>ersede  "  in  the  Massachusetts  militia  act  was 
conetrned  with  reference  to  the  technical  meaning  in  which 
it  is  used  in  military  affairs.** 

§  76.  Popular  Meaning. — ^But  in  general,  statutes  are  pre- 
sumed to  use  words  in  their  popular  sense;  uti  loquitur 
vulgas  (a).  [Hence  the  technical]  meaning  is  rejected,  as 
soon  as  the  judicial  mind  is  satisfied  that  another  is  more 
agreeable  to  the  object  and  intention.  (J>)  Thus  the  38  Geo. 
3,  c.  5  and  c.  60,  which  exempted  "hospitals'*  from  the 
land  tax,  was  construed  as  applying  to  all  establishments 
popularly  known  by  that  designation,  and  even  as  extending 
to  an  asylum  for  orphans  {c);  when  it  appeared  more 
consonant  to  the  object  of  the  Act  to  give  it  that  wider 
meaning,  than  to  restrict  it  to  what  are  alone  ^^  hospitals  ^' 


»*Pitt9b..  etc..  R.  R.  Co.  v. 
Oom'th,  104  Pa.  St.  583.  The  for- 
feiture  of  the  company's  charter  de- 
Btroyed  the  rights  or  the  corpora- 
tion ;  but  the  road,  being  a  public 
highway  as  a  turnpike :  Nor. 
Centr.  R.  R  Co.  v.  Com'th.  90 
Id.  800,  remained,  in  fact  and  in 
law,  a  public  highway:  Pittsb., 
etc  R.  K.  Co.  Y.  Com'th,  supra, 
dt.  Craig  v.  People,  47  111.  495. 

»  Staire  v.  Pejislee,  18  How.  531. 

*  Re  Bailey,  2  Sawyer.  200. 

«  Exp.  Hall,  1  Pick.  (Mass.)  361. 
The  phrase  '*  shall  go,"  in  a  sttitute 
declaring  the  rights  of  a  husband 
and  wife  to  property  held  in  com- 
mon, upon  the  death  of  either,  was 
construed  ''shall  vest :"  Broad  v. 
Broad,  40  Cal.  498. 

(a)  The  Fusilier.  84  L.  J.  P.  M. 
<&  A«  27,  per  Dr.  Lushington.  [And 
see,  to  same  effect :  Maillara  y. 
Lawrence,  16  How,  251 ;  Schrifer 
▼.  Wood,  6  Blatchf.  215  ;  U.  S.  v. 


Clayton,  2  Dill.  219 ;  Favers  v. 
Glass.  22  Ala.  621  ;  Mayor  of  We- 
tumpka  Y.  Winter,  29  Ala.  651 ; 
School  Dir's  v.  Bank,  8  Watts.  (Pa.) 
850  ;  P.  &  R  R  R.  Co.,  v.  Cata- 
wissa,  etc.,  R.  R.  Co.  53  Pa.  St. 
20 ;  Fox's  App.,  112  Id.  837,  851 ; 
Quigley  v.  Gorham,  5  Cal.  418  ; 
Parkinson  v.  State,  14  Md.  184 ; 
Allen  V.  Ins.  Co.,  2  Id.  Ill  ;  En- 
gelking  v.  Von  Wamel,  26  Tex. 
469  ;  and  see  ante,  §  2,  and  cases  in 
note  5J        , 

{b)  Bsr  liord  Wensl^dale  in 
Ready  v.  Fitzgerald,  6  H.  L.  877. 
See  also  Towns  v.  Wcntworth,  11 
Moo.  548.  [In  construing  a  statute 
of  limitations,  the  phrase  "any 
article  charged  in  a  store-accopnt, 
was  held  to  apply  to  wholesale  and 
retail  store- accounts  :  Solomon  v. 
Coop.  Co.,  21  ¥]&.  874.] 

(c)  Colchester  v.  Kewney,  L.  R 
2  Ex.  868.  See  R.  y.  Manchester, 
4  B.  ft  A.  504. 
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in  the  strict  legal  sense  of  the  term,  that  is,  eleemo83roa.r3r 
institutions  in  which  the  peraons  benefited  form  a  corporate* 
body  (a).     An  Act  which  privileged  a  bankrupt  from  arrest 
for  ''  debt "  was,  on  the  same  principle,  extended  to  arrest 
for  non-payment  of  money  ordered  to  bo  paid  by  an   order 
of  the  Court  of  Chancery,  or  by  a  rule  of  a  common -law 
court,  though  technically  not  consituting  a  debt  (&) ;  and  tbe 
primarily  technical  term  ''  purchaser,"  was  understood  to  be 
used  in  the  Bankruptcy  Act,  in  the  popular  sense  of  bnyer^ 
(<?).     [So,  under  the  Pennsylvania  statute,  under  which   an 
attachment  execution  will  not  lie  for  a  demand  founded  in 
tort,  as  for  the  detention  of  chattels,  but  only  for  a  debt 
arising  from  contract,  express  or  implied,  it  was  held  that 
money  deposited  for  a  certain  use,  if  not  so  used,  is  a  "  debt 
due  "  the  depositor  ;"  and  under  a  Connecticut  statute  author- 
izing foreign  attachment  "  where  a  debt  is  due  from  any 
person,"  etc.,  it  was  held  the  word  "  due  "   was  not  to  be 
understood  in  the  restricted  sense  of  "  payable,"  altbongh 
there  must  be  an  existing  indebtedness.**]    So,  when  it  was 
enacted  (5  &  6  W.  4,  c.  54),  that  marriages  already  celebrated 
between  persons  within  prohibited  degrees  should  not  be 
annulled  for  that  cause,  unless  by  sentence  pronounced  in  a 
suit  then  ^'depending;"  it  was  held  that  this  last  word  was 
to  bo  understood  in  a  popular  and  not  technical  sense,  and 
that  a  suit  was  ^^ depending"  as  soon  as  the  citation   bad 
been  issued  {(I)  [And  under  a  statute  providing  that  the 
repeal  of  a  statute  should  not  affect  '^  pending  action,  prose- 
cutions, or  proceedings,"  it  was  held  that  a  prosecution  waa 


/ 


(a)  8utton*8  Case,  10  Rep.  31a. 

(6)  Exp.  Williams,  1  Sch.  &  Lef. 
109 ;  R.  V.  Edwards,  9  B.  &  C. 
652  ;  R.  V.  Dunne.  2  M.  &  S.  201  ; 
Lees  V.  Newton,  L.  R.  1  C.  P.  658. 
Corap.  Bancroft  v.  Mitchell,  L.  R. 
2  Q.  B.  549  ;  Drover  v.  Beyer.  13 
Ch.  D.  242,  49  L.  J.  37  ;  Exp. 
Mulrhead,  2  Ch.  D.  22  ;  Patterson 
V.  Patterson,  L.  R.  2  P.  &  M.  189  ; 
Dolphin  V.  Layton.  4  C.  P.  D.  130. 
Comp.  also  under  the  htat.  of  set- 
off, iiemington  v.  Stevens,  2  Stra. 
1271  ;  Fiaiicis  v.  Dodsworth,  4  C. 
B.  220,  v^r  Wilde,  C.J. ;  Ruwley  v. 
Rawley,  1  Q.  B.  D.  460 ;  and  see 


Jones  V.  Thompson,  E.  B.  &  E. 
63  ;  27  L.  J.  234  ;  Dresser  t.  Jones^ 
6  C.  B.  N.  8.  429 ;  Richardson  v. 
Hunt,  2  C.  B.  D.  9  ;  Hall  v.  Prit- 
chett.  3  Q.  B.  D.  215,  77  L.  J.  16  ; 
Exp.  Jones,  18  Ch.  D.  109. 

(c)  Exp.  Hillman,  10  Ch.  D.  622. 
Comp.  ante,  §  75. 

^  Balliet  y.  Brown,  103  Pa.  8t. 
546. 

**  File  Sharpening  Ca  Y.  ParBons^ 
54  Conn.  310. 

(d)  Sherwood  v.  Ray,  1  Moo.  P. 
C.  353.  See  Ditcher  t.  Denison,. 
11  Moo.  P.  C.  324 ;  R.  y.  Brooks, 
2  C.  &  K.  402. 


■ 
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^peiidiD^'*  aa  Aoon  as  the  crimiDal  was  arrested  and  com- 
iiitted.^]    Au  Act  which  kathorized  the  Court  before  which 
iroad  iodictinent  was  ''preferred,"  to  give  the  prosecntor 
lOftts,  was  held  to  authorize  the  jndge  to  give  them,  who  tried 
Uie  indictment  at  Nisi  Prins  after  its  removal  into  the  Qneen's 
Bench  (a);  for  the  technical  meaning  of  the  word  "  preferred," 
would  have  rendered  the  Act  nugatory  in  a  large  majority  of 
cases,  road  indictments  being  rarely  tried  at  the  Assizes  at 
which  they  are  "  preferred  "  (5) :  and  where  the  constrnction 
according  to  the  technical  sense  would  make  a  statute  in- 
operative, whilst  giving  it  its  common  significance  would 
secui-e  to  it  a  reasonable  operation,  the  latter  construction  is 
always  to  be  adopted/'    Thus,  under  an  act  which  declared 
*'  tliat  all  real  estate  sitnate  in  P.  owned  and  possessed  by 
any  railroad  company,  shall  be  .  .  subject  to  taxation  for 
city  purposes,  the  same  as  other  real  estate  in  said  city/'  was 
held,  not  only  to  include  street  railway  companies,  but  to 
embrace  the  lands,  buildings  and  improvements  of  railroad 
companies,  though  essential  to  the  exercise  of  the  franchise, 
notwithstanding  such  property  is   technically  personalty." 
Any  other   construction  would  have   made   the  provision 
t^ferred  to  practically  nugatory/*] 

§77.  Where  judgment  was  "  recovered  "  for  500Z.  on  a 
warrant  of  attorney  to  secure  an  annuity  of  30Z.,  of  which 
onlj  152.  were  due,  it  was  held  that  the  defendant  was  pro- 
tected from  arrest  by  the  enactment  that  no  person  should 
be  taken  in  execution  on  a  judgment  '^  where  the  sum 
recovered  does  not  exceed  20/."  Though  technically  the 
judgment  was  "  recovered "  for  the  larger  sum,  the  sum 
really  recovered  was  under  20^  (a).     The  Railway  Clauses 


«  Hartnett  v.  State,  42  Ohio  St. 
688.  Bat  aee  State  v.  Arlio,  39  N. 
H.  179,  that  a  prosecution  was  DOt 
*'peodiDg"  within  the  meaning  of 
the  act  27  June.  1859,  changing  the 

gunishment,  where  no  indictment 
ad  been  found,  but  only  prelim- 
inary proceedings  insUtalea  before 
amaffistrate. 

(a)  R.  ▼.  Pembridge.'  9  Q.  B. 
901 ;  B.  V.  Preston,  7  Dowl.  69a  ; 
and  see  R.  v.  Papwortb.  2  East, 
413 ;  R.  V.  Ipstones,  2  Q.  B.  216. 


(p)  Pw  Coleridge,  J.,  8  Q.B.  906. 

*»  Robinson  v.  Vamell,  16  Tex. 
382;  and  see  Bish.,  Wr.  Laws,  § 
100. 

«  Pa.  R.  R.  Co.  V.  Pittsburgh, 
104  Pa.  St.  622. 

**  But  see  the  very  excellent  dis- 
senting opinion  in  the  above  case 
by  Mr.  .Justice  Green,  in  Tivhicb 
Mr.  Justice  Paxson  concuiTed. 

(c)  7  &  8  Vict.  c.  96,  s.  5;  John 
son  y.  Harris,  16  C.  B.  867;  24  L. 
J.  40. 
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Consolidation   Act,  1845,  wbich,   while  giving    compaiiiciB 
[lower  to  take  land  for  tempcraiy  pnrposee,  provided    tliat 
tlic?  Bbould  not  be  exempted  from   '"an   action"  for   nuis- 
ance or  other  injury,  waa  construed  as  not  limited  to  -vvliat 
were  technically  "actions,"**  bnt  inclnded  all    proceedings 
whether  at  law  or  in  equity  (a).  [Indeed,  the  word  "actions  " 
1)1  n  statute  is  generally  held  to  embrace  enits  at  law  aod  in 
equity;*'    and   such    ia    said- to  be  in  general  the    effect 
even  of  the  phrase  "at  law.""  Dnderan  act  providing, that, 
if  ill  any  actions  or  suits  judgment  should  be  given    for 
plaintiff  and  afterwards  reversed,  plaintiff  might  commence 
!i  now  action  or  snit  within  one  year  from  the  reversal,    a 
suit  by  motion  was  held  included."    So  proceedings  in   the 
Orphans*  Court  were  held  to  be  within  the  meaning  of  the 
woi-d  "actions"  as  nsed  in  an  act  relating  to  the  competency 
of  parties  to  actions  to  testify  therein"    And]  where  the 
Quarter  Seasions  were  empowered   to  order  "the    party 
ni^ninst  whom  an  appeal  was  decided,"  to  ]>ay    the  costs    of 
tlie  sncccssfnl  party ;  it  was  held    that  the  prosecutor  who 
hail  procnred  the  conviction  enccessfnlly  appealed  against, 
was  for  this  purpose  the  party  appealed  against,  though  be 
was  not  so  on  the  rccoixl,  or  formally,  nor  even  by    betug 
pcrved    with   notice   of   the  appeal  {h).     The     convicting 
justices  were  not  the  parties  appealed  against,  thongh  the 
Act  required  that  the  notice  of  appeal  should  be  served  on 
tliein,     Tiie  word  "party"  has  even  received  the  sense  ia 
which  it  is  sometimes  vnlgarly  nsed,  of  "  person,"  when   it 
is  plain  that  Farliameut  so  intended  it ;  as  in  the  Chancery 

'*!.«.,  suits  at  law  :  McPike  v.  not  dlaqualif;  a  witness,  the  words 

McPike.  10  111,  App.  838.  "buU  or  proceedJD);  at  law"— iu 

(a)  8  Vict.  c.  20.  s.  S3;  Fenwick  the  proviso  to  th&tsectioD  the  word 

V.  Eiist  LoudnD  R.  Co.,   L.  It.  SO  "scUon." — nnd  in  saottieT  ataXtite 

Eq.  544;  and  Bi«  Walker  v,  Clem-  in  part  materia  the   word   '"  suit," 

L'uia,  15  Q.  B.  1D4G;  Itawle;  v.  Haw-  being  used  in  reference  to  the  same 

Icy,  1  Q.  B.  D.  460.  suliject  mnlter,  were  all  held  to  be 

*' CortuD   V.  Ball,   4i    Barb.  (N.  aubatantlBlly  aynonymoue.      Com- 

Y.)452;   Lui   v.  Haggia,  89   Cal.  pare  ante.  6  14. 

2.jS  ;  Coalsworlh  V.  Barr,  11  Mieii.  "McBride'a  App.,  73  Pa.  St. 480; 

11*9.  Gyger"»  App.,  74  Id.  48  ;  Taylor  v. 

"  Fleming  V.  Burgin,  3  Ired.  Eq.  Kelly.  80  Id.  B5, 

(N.  C.)  584.  <A)  B.    V.    Hants,   1  B.  &    Ad. 

"  Lansdale  v.  Coi.  7  J,  J.  Mareh.  654  ;  R.  e.  Purdey,  84  L.  J.  M.  C. 

(ICy.)  801.    And  sec  Caldcrwood  v.  4 ;  S  B.  &:  B.  000.    See  R.  «.  Bmd- 

Calderwood  38  Vt.  171.  where,  in  laugh,  3  ft  8  Q.  B.  D.  &  47  A  48 

nil  net  providing  that  inlercst  ahnll  L.  J. 
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Amendment  Act  of  1852,  which  enacted  that  anj  ''party" 
who  made  an  affidavit  in  a  snit  shonld  be  hable  to  croes-ez- 
amination  (a).    [ And,  whilst,  in  a  sUtate  regulating  applica- 
tioDs  for  change  of  venue,  the  term  "  party  '*  was  held  to 
signify  all  the  plaintiffs,  or  all  the  defendants  in  an  action, 
in  a  statute  relating  to  the  challenging  of  jurors,  each  of  the 
several  defendants,  acting  upon  separate  defences,  is  to  be 
deemed  a  "  party."**]     The  17  Gteo.  3,  c.  26,  which,  after 
requiring  the  registration  of  annuities,  to  check,  as  the  pre- 
amble states,  the  pernicious  practice  of  raising  money  by 
the   sale  of  life  annuities,  except    annuities  charged  on 
lands  whereof  the  grantor  is  ^^  seized  in  fee  simple  or  fee 
tail   in    possession,"   was  construed   as    including  in  this 
exception  a  person  who  was  tenant  for  life  with  a  general 
power  of  appointment ;  for  such   a  person,   though  not 
technically  a  tenant  in  fee  simple,  is  substantially  so,  since 
he  is  the  absolute  owner  of  the  property  (J).     Although  the 
word  *'  children "   is  confined   technically    to    legitimate 
children  (c)  it  would  be  construed  as  including  illegitimate 
children,  when  such  seemed  to  be  more  consonant  to  the 
intention.    Thus,  the  Marriage  Act,  26  Geo.  2,  c.  83,  which 
declared  void  the  marriage  of  minprs  without  the  consent 
of  their  parents  or  guardians,  was  held  to  apply  to  illegiti- 
mate  children,  since  clandestine  marriages  by  them  were 
within  the  mischief  which  it  was  the  object  to  remedy  {d) ; 
and  the  4  &  6  Ph.  A  M.  c.  8,  s.  8,  which  made  it  penal  to 
take  an  unmarried  girl  under  sixteen  from  the  possession  of 
her  parents,   against  their  will,  was  held  to  apply  to  the 
taking  of  a  natural  daughter  from  her  putative  father  {$). 


{a)  15  &  16  Vict.  c.  86,  8.  40  :  Be 
Quartz  HUl  Co.,  21  Ch.  D.  642. 

*•  Rupp  V.  Bwineford,  40  Wis. 
28. 

df)  Halsey  «.  Hales,  8  T.  B.  194. 
Comp.  Leach  v.  Jay,  L.  R.  9  Ch. 
D.  42,  47  L.  J.  876.  [A  voluntary 
allowanoe  granted- by  tne  Secretary 
of  State,  for  India,  to  an  officer  of 
the  Indian  army  on  bis  compul- 
sory retirement,  to  which  the  re- 
cipient has  no  claim,  and  which 
may  be  withdrawn  at  the  discretion 
of  the  St^cretnry,  was,  in  Exp. 
Webber,  L.  R  18  Q.  B.  D.  Ill, 
held  not  to  be  "income"  within 


the  meaning  of  the  bankruptcy  act 
so  as  to  authorize  an  order  com- 
pelling its  payment  to  the  tmsteej 
(c)  K.  V,  Helton,  Burr.  8.  C.  187, 


2  Stra.  1168  ;  R.  v.  Birmingham,  8 
Q.  B.  410 ;  R.  v.  Maude.  2  Dowl. 


S.  58 ;  Simmons  v.  Crook,  L. 
R.  6  H.  L.  265.  [Technically 
"  next  of  kin  "  includes  only  legiti- 
mate persons  :  McCool  v.  bmitb,  1 
Black  459.1 

{d)  R.  «.'  Hodnett.  1  T.  R.  96 ; 
and  see  R.  v.  8t.  Giles.  11  Q.  B. 
178  ;  R.  V.  Brighton,  1  B;  «&  B.  447, 
SOL.  J.  M.  C.  197. 

{e)  R.  «.  Cornforth,  2  Stra.  1162. 
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[And  80  tb«  words,  "inherit,"  "  heirs,"  "joint  lieir,"    in    a 

Btatiilo,  were  ooDstrued  to  embrace  illegitimate  children," 

§  78.  Ordinary  MMnlAg  PrafaiTMl. — [Indeed,  it  is  probably 

not  itiaecnrate  to  saj  that,  ;is  hutween  two  uiciiiiings    of   a 
word,  the  ordinary  and  popular  loeaniiig  ia,  iu  gcncrul,   to 
be  preferred, "  and  is  most  frequently  in  harinony  wIdIi    the 
Biibjt-'el;    matter    ahd   object    of  the    enactment.     A     few 
additional  illuetrations  will  enffice  to  eliicidaCo  tiiis  subject. 
Tims  the  word  "6tate,"  in  an  act  of  Congress  may  include 
a  tenitory  ;**  and  in  a  state  statute  of  limitations,  the  plirase 
"  beyond  seas,"  borrowed  from  the  English  law,  hLis   been 
construed  to  mean  "out  of  the  state;""  whilst  in  Pennsjyl- 
vaiii:!  )t  has  been  held  to  mean  "ont  of  the  limits  of    the 
TJriitLil  States,"  the  saving  of  a  right  of  action   in  favor  of 
pi^isuiis  beyond  seas  being  considered  intended  to  operate  in 
fiivor  cif  persons  in  a  foreign  country,  not  of  citizens    of 
iinotlicr  state,  who  are  under  a  common  government,  and, 
by  tliG  provisions  of  tlie  federal  constitution,  entitled  to  the 
piiviicjres  of  citizens  of  the  several  states.**      Under  an   act 
providing,  that,  to  enable  a  mechanic  or  other  person  far- 
tii!>bin^r   material  or  performing    labor   to  a  contractor,  to 
acquire  a  mechanic's  lien,  he  must  at  or  before  the  time  he 
fnrnishcs  the  material  or  performs  the  labor,  notify  the 
iiWHcr  or  his  agent,"  etc.,  it  was  held  that  a  verbal  uotifica- 
Tiiin  was  all  tliat  could  be  reqnired,  each  being  the  general 
eignifii;aiice  of  the  word  "notify,"** 

§  TO.  [A    township   in   Pennsylvania    being    nnable  to 

Coiiip.  DoriD  e.  Dorin,  L.  R.  T  U.  CoblelKb.  18  N.  H.  79  ;  PaDCout 

1..  5(i8 ;  Diokineon  v.  N.  B.  R.  Co.,  v.  Addisoo,  1  B.  &  J.  (Md.)  330  ; 

a  11.  &.  C,  785.  38  L.  J.  81  :  A»  RicbHrdBon  T.  Eicbnrdson.  Q  Obio. 

Wri-lii.  3  K.  &  J.  585.  125  ;  Weat   v.  FickeiBnier,    7   Id. 

"  Su  ii'isoQ  V.  Swanson,  2  Smun.  P.   ii,  235  ;  StephcnsuD    v.  Doe,  8 

TeuiJ.iue,  Bliickf.(In(l.)60b;  Forbes  V.  Foot,  8 

"   t.  ■      Scbrifar    v.     Wood,     5  McCurd  (3.  GJ  3ai  ;   JobnstDn   v. 

Bla[c!<f.  215;Mayorof  Weturapka  Wliile,  T.  U.  P.  Cbarlt.  (Gii.)  140  ; 

v.    Winer,  20  Ala.   651  :   Qyger'i  DeDbom  v.  Uuluman,  2S  Oa.  183  ; 

Eal..  65  Pk.  St.  311  :  ParkiDson  v.  Field  v.  Dickenson,  3   Ark.   40B  ; 

StiUG,  U  Md.  164 ;  and  caaes  ia  Wnkefleld  v.  Sman,  8  Id.  438. 
nole.  to  ^g  3,  76.  "  Ward  t.  Hullnra,  2  Dall.  (P».> 

"  Hi-  lirjant,  Deady,  118.  217  ;  1  Yealea,  329  ;   TUurslon  v. 

"   MLirniy   v.  Baker,  8   WTwal.  Fiaber,  8  S.  &  R.  (Pa.)  288  ;  Eliua 

(Ml  ;   S!j,>1by  V.   Quf,  II  Id.  881  :  v.  Kliu^  20  Pa.  St.  603  ;  Oonder 

Bank   i.l   .Vlexaodria  v.  Dyer,   14  t.  Eslabrook,  S3  Id.  374. 
Pot.    141;  Faw  V.  Riibenieau,   8        "  Vintoa  v.  Buildora,  &c.,  Affl'n, 

CiHQcli.  171 ;  RuralQB  V.  Eeeler.  8  100  lod.  861.     Bt.'e  ante,  g  36. 
Johns.  (N.  T.)  568;  Oalusba  v. 
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proeare   volanteere  ander  tlie   Bounty   law  of    1864  for 
$300,    the    citizens  volantarilj  advanced    money  to  pay 
bouutiee  beyond  that  amoant,  with  the  nnderetandiug  that 
it  was  to  be  repaid  when  an  act  shonld  be  pasaed  authoriz- 
ing taxation  to  repay  the  same.     An  act  was  passed,  in 
1865,  authorizing  taxation  to  repay  all  ^^  loans  made  in  good 
faith/'and  it  was  held  that  the  term  ^'  loans ''  should  be  con- 
straed,  not  in  its  technical  sense,  as  ^*  debts  contracted  by 
persone  anthorized  to  borrow  the  money  and  make  the 
township  responsible,"  bnt  as  having  reference  to  all  claims 
upon  the  conscience  and   moral  sense  of  the  community 
relieired  by  the  contribution  referred  to.**      So  it  was  held 
to  be  no  objection  to  the  defense  of  usury,  in  New  Jersey, 
that  the  mortgage  sought  to  be  foreclosed  was  given  in  part 
of  the  purchase  money,  and  not  for  a  technical  loan  or 
lending/'      The  phrase  ^' legal  representatives,"   in  an  act 
relating  to  land  was  conetrued  as  synonymous  (as,  in  popular 
usage,  it  may  be  said  to  be,)  with  '^  heirs  and  assigns."** 
The  word  ^^ connection"**  as  applied  to  societies,  is  held  to 
mean  any  relation,  organic  or  conventional,  by  which  one 
Bocietj  is  linked  or  united  to  another.**  Asapplied  to  railways 
its  common  and  popular  significance  is  such  an  arrange- 
ment that    freight  and    passengera  can   be  conveniently 
pa^ssed  from  one  to  the  other  by  transition  of  cars  or  other- 
wise.**   And  a  "  branch  railroad,"  authorized  by  an  act  to 
be  built,  was  held  to  include  a  short  elevated  railroad  from 
the  terminus  of  the  main  railway  to  another  point.**       The 
phrase  ^^  laying  out "  as  used  in  a  statute  relating  to  high- 
Nrajs,  indndes  not  only  the  initiatory  act  of  laying  out  the 
road  by  the  selectmen,  but  also  the  acceptance  of  the  survey 
by  the  town  and  the  recording  thereof  ;**  and  in  an  act 


**  Weister  v.  Hade,  63  Pa.  St. 
474.  Seo  ante,  g  7«. 

"  Diercks  v.  Kennedy,  Id  N.  J. 
Bq.2ia 

**  Com'th  V.  Bryan,  6  Berg.  &  R 
(Pa^)  81.  See  alao  Duooan  v. 
Walker,  2  DalL  (Psl)  205.  Comp. 
Waraeckey.  Lembea,  71  III.  ai, 
^bat  legal  or  peraooal  repreaenta- 
U?eB  may  mean  beira,  next  of  kin, 
descendaDta. 

■*  1  Micb.  Comp.  L.,  g  2082. 


«>AJli6on  V.  Smith,  16  Mich. 
406. 

"P.  &  R.  R.  R.  Co.  V.  Cata- 
wissa.  <Skc.,  R.  R  Co.  68  Pa.  St. 
20. 

«McAboy*8  App.,  107  Pa.  St 
648. 

«Woloott  V.  Pond,  19  Conn. 
697.  This  interpretation  was  put 
on  tbe  ground  of  liberal  construc- 
tion of  a  remeclial  and  publicly 
beneficial  act. 
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allowiiig  a  boiutj  to  ^anj  person  liable  to  draft,"    'who 
•boald  fDraish,  etc.,  a  nibetitote,  the  phrase    ^Miable    to 
draft "  was  held  to  refer  to  the  whole  process  of  drs^tiug'. 
Dot  merelj  to  the  drawing  of  the  name  from  the   -wlieel, 
and  to  applj,  not  onlj  to  enrolled  men,  not  jet  drawn,  bnt 
to  drafted  men  as  welL**      So,  a  ^  bridge "    inclades     the 
iiecessarj  abatments.**    And  in  its  popular  sense  a  bridge  is 
viewed  as  the  means  for  passage  of  persons,  cattle,  etc  ,   bo 
that  a  prohibition  in  a  grant  to  a  bridge  company  against 
the  building  of  a  bridge  within  a  mile  of  the  toll  bridge 
provided  for  in  the  charter  was  held  not  to  include  a   rail- 
road bridge,**  and  a  statute  making  ^^  all  bridge  structares  ^ 
across  any  navigable  stream  forming  the  boundary  of  the 
state  assessable  as  real  estate  in  the  county  where  located 
was  held  inapplicable  to  bridges  constituting  a  railroad  track 
exclusively.*'      A   bam,  not  connected   with  the  mansion 
house,  but  standing  alone,  several  rods  distant  from  it,  may 
be  an  outhouse,**  and   one  standing  eighty   feet  from  the 
dwelling  house,  in  a  yard  or  lawn  between  which  and  the 
house  there  was  communication  by  a  pair  of  bars,  may  be 
embraced  nnder  the  term  "curtilage,'***  within  the  mean- 
ing of  an  act,  its  object  and  subject   matter.      The   term 
"  misdemeanor"  in  Wisconsin,  Acts  1860,  ch.  196,  was  held 
not  to  denote  a  criminal  offence,  but  a  trespass  by  the  sheriff 
in  Iiis  oflScial  capacity.^   An  act  enabling  married  women  to 
aeqnire  laud  by  **  grant,"  includes  a  power  to  purchase  by 
deed  of  bargain  and  sale."     The  word  "  destroy,"  in  an  act 
of  Congress  punishing  with  death  a  person  destroying  a 
vessel,  means  to  unfit  her  for  service,  beyond  the  hopes  of 


•*  Gregg  Tp.  v.  Jamison,  55  Pa. 
St.  468. 

•»  Tolland  v.  Willington,  28 
Conn.  578.  And  see  Linton  v. 
Sbarpsbnrg  Bridge,  1  Grant  (Pa.) 
414. 

••Lake  v.  R.  R  Co..  7  Nev. 
294  ;  Bridge  Co.  v.  Hoboken,  etc.. 
Co..  13  N.  J.  Eq.  81;  8.  C.  1  WaU. 
116. 

^  Anderson  v.  R  R.  Co.,  117 
III.  26  ;  and  it  was  deemed  imma- 
terial, as  effecting  this  question, 
tbat  such  bridge  was  built  by  the 
company  in  excess  of  its  powers  : 


Ibid 

•*  State  ▼.  Brooks.  4  Conn.  446. 

"People  V.  Taylor.  2  Mich. 
250. 

^«  State  V.  Mann.  21  Wis.  684. 

"  McVey  v.  Ry.  Co..  42  Wis. 
532.  The  word  "grant"  is  not  a 
technical  word,  like, «.  ^./'enfeoff  " 
and  may  import  a  grant  of  a 
naked  power,  as  well  as  of  an 
interest  or  title  :  Rice  v.  R  R  Co., 
1  Black.  d5a  As  to  effect  of  the 
word  *' gift  "as  includmg  convey* 
ance  for  consideration,  see  Hbftiv 
man  v.  Miller.  128  Mass.  269. 
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recoverj,  by  ordinary  means,  and  includes  casting  away.** 
Nor  are  "prize  and  captare  "  limited  to  captures  at  eea,'* 

§  80.  ["  Sittings,"  in  the  Oregon  territorial  act  of  10  Dec, 
1850,  ^were  held  to  mean  "  term."**  "  Cliildren,"  in  a  statute 
of  distributions,  aiming  at  tlie  equal  division  of  an  intes- 
tate^s  estate,  will  include  grand-children,  so  as  not  to  dis- 
inherit   the    offspring  of  a  deceased   child  ;**    while  the 
^^  ancestor  from  whom  the  estate  came "  has  been  held  to 
mean  the  next  ancestor.^  A  bank  discounting  a  note,  whilst 
not  technically  or  literally  the  assignee  of  the  note,  is  such 
nevertheless  within  the  meaning  of  a  statute  excepting,  from 
its  provision  removing  the  incompetency  to  testify  on  the 
score  of  interest,  the  case  in  which  the  assignor  of  the  con- 
tract or  thing  in  action  is  deceased,  so  as  to  leave  its  stock- 
holders under  disability  where  the  maker  of  the  note  has 
died."   Under  an  act  which  provides  that  the  words  "  grant, 
bargain    and    sell,"    in  a  deed,  are  to  be  construed  as  a 
covenant  of  seisin,  of  quiet  enjoyment,  and  against  incumr 
^ancesy  only  such  incumbrances  are  intended  as  affect  the 
title,  not  such  as  affect  the  physical  condition  of  the  land, 
as  roads  and  the  like/'    So,  in  ordinary  parlance,  there  is  a 
distinction    between    "  sell "   and   "  give,"   which  will  be 
regarded  in  the  construction  of  those  words  in  a  statute ; 
tlie  former  meaning  a  transfer  for  a  valuable  consideration, 
the  latter  a  gratuitous   transfer,  without  any  equivalent/' 
Again,  the  provision,  in  an  act,  invalidating  all  bequests, 
etc.,  made  to  charities  within  one  calendar  month  of  the 
donor's  death,  relates  only  to  the  physical  act  of  executing 
the  deed  or  will,  and  not  to  the  date  from  which,  for  certain 
purposes  and  in  the  fiction  of  the  law,  the  will  is  presumed  to 
speak ;  so  that  the  addition,  within  one  calendar  month  of  the 
testator's  death,  of  a  codicil  to  a  will  executed  more  than 
one  calendar  month  before  that  'event,  diminishing  such  a 

^  U.  8.  T.  Johns,  1  Wash.  803  ;  tion  of  "  next  of  kin  "  as  ezclud- 

4  ]>iU.  412.  ing  representation. 

"  U.   S.   V.   Athens  Armory,  2  "  Foster  v.  Collner,  107  Pa.  St 

Abb.  U.  B.  305.  805. 

w  Gird  V.  State,  1  Oreg,  308.  "  Memmert  v.  McKeen.  113  Pa. 

"  Eshelman's  App.,  74  Pa.  St.  St.  816.    Compare  Stambaugh  v. 

46.  Bmith,  28  Ohio  St.  584. 

^*  aayton  v.  Drake,  17  Ohio  St.  ^*  Parkinson  v.    State,  14  Hd. 

867.  See  same  case  upon  construe-  184. 
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bequest  made  therein  aod  otherwise  disposing   of    certain 
portiona  of  the  estate,  will  not  invalidate  the  gift,  npoa  any 
theory  of  constrnctive  repnblicatioo."      Similarly,   a.    cbild 
born  oiituf  lawful  wedloclf  before  the  date  of  tlie  father's  \5'ill, 
hut  renderodlegitiiiiate,by  the  force  of  ageneral  Btatate,  by 
tlio  giibeequent  marriago  of  its  parents  after  the  date   of  tbo 
will,  is  not  an  after-born  child  within  the  meaning  of  an  earlier 
act  which  provides,  tliat,  where  a  person,  having  made  a  ■wrill, 
afterwards  marries  and  has  children  not  provided  for  in  said 
will,  and  dies  leaving  a  widow  or  child,  he  shall,  so  far  as 
rcgiiids  tlio  widow  or  after-born  children,  be  deemed  to  die 
intestate,  this  provision,  according  to  its  plain  and  nnambigTi- 
oiis  meaning,  referring  to  physical  birth,  not  legislative  legiti- 
mation, after  making  the  will."     Thas,  too,  the  employment 
uf  a  ]>c!reon  in  the  United  States  service,  with  tlie  rank   of 
colonel,  the  employment  not  being  in  a  military  capacity, 
will  not  entitle  him  to  a  pension  under  act  of  1832."     Perhaps 
inoi^e  than  in  any  other  case,  "where  particular  ternis  are 
used  to  describe  objects  of  taxation,  they  should  be  constrned 
according  to  their  popular  acceptation,  not  by  any  i-eQned  or 
stniined  analogies,  and  especially   where   that   acceptation 
corresponds  with  tho  nse  of  those  terms  in  recent  legisla- 
tion ;''"  so  that  a  statnte  imposing  a  tax  upon  ground  rents 
does  nut  authorize  a  tax  on  a  widow's  interest  in  land  secured 
to  bei'  in  a  proceeding  in  partition  where  the  eldest  son 
accepts,  although  her  interest  is  in  the  nature  of  a  rent 
cliiirge." 

§  81.  KnlM  of  aranunar.— [As  the  technical  constmction  of 
the  words  themselves  may  have  to  give  way  to  a  more  in- 
iirlifieial  interpretation,  so  the  technical  rules  of  grammar 
may,  in  the  construction  of  sentences,  be  overridden  by  a 
more  common-sense  reading,   based  npon  consideration   of 


w  CarUH  App.,  106  Pa.  St.  635. 
Tlic  ftct  refers  lo  the  aipntng  and 
lutoting  ns  the  acts  which  are  to 
pieceile  di^atb  by  at  leaGt  one  cal- 
endar maiiDi  ;  and,  If  the  construe- 
tiou  ubore  stated  were  not  correct, 
there  could  be  no  charilable 
bequest  at  all.  whei«,  by  statute, 
the  will  ia  declared  to  apeak  aa 


from  the  tntator'a  death  :  lb.  at  p. 
642. 

"  HcCunoch's  App.,  118  Pa.  St. 
217. 

"Aireartv.  TJ.  8.,  15  Le?.  Int. 
818.     Bee  poat,  g  UO,  note  131. 

•■  Deiti  V.  Beard,  %  Watta  (Pa.) 
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the  object  and  subject  matter  of  the  act,  than  coald  result 
f  ix>iii  their  strict  application.    "  The  grammatical  constrac- 
tion  of  a  statute  is  one  mode  of  interpretation.     Bat  it  is  not 
the  only  mode,  and  it  is  not  always  the  true  mode.     We  may 
assnme  that  the  draftsman  of  an  act  understood  the  mles  of 
grammar,  but  it  is  not  always  safe  to  do  so."**    Thus,  where 
an  act  prescribed  that  the  Register  should  issue  letters  of 
administration  to  the  widow,  if  any,  or  to  such  of  the  rela- 
tions or  kindred  of  the  decedent  as  by  law  might  be  entitled 
to  the  residue  of  the  estate,  etc.,  and  then  proceeded  :  '^  or 
he   may  join  with  the  widow  in  the  administration   such 
relation  or  kindred  ...  as  he  shall  judge  will  best  adminis- 
ter the  estate,  preferring  always,  of  those  so  entitled,  such 
as  are  in  the   nearest  degree  of  consanguinity   with   the 
decedent,"  etc.,  it  was  held  that  the  phrase  "  preferring 
always,"  etc.,  applied  not  only  to  the  joint  administration 
with  the  widow,  but  also  to  cases  where  there  was  no  widow, 
or  where  she  renounced  ;  i.  e.j  to  the  first  clause,  as  well  as 
to  the  second,  separated  from  the  former  by  a  semi-colon, 
although,  it  was  intimated,  the  rule  of  strict  grammatical 
construction  would  have  applied  the  phrase  in  question  to 
the  last  clause  only.** 

§  82.  [So,  the  use  of  the  future  tense  in  a  statute  does 
not  necessarily  prevent  it  from  having  a  present  operation. 
An  act  of  Congress  directing  that  certain  lands  ^'  shall  be 
given"  to  certain  persons,  was  construed  as  an  absolute 
donation  and  as  conferring  a  present  right  upon  the  bene- 
ficiaries.** The  description  in  a  statute  of  a  cause  of  action, 
^Mf  any  damage  shall  happen,"  does  not  obviate  the  appli- 
cation of  the  act  to  an  existing  case  stated,  if  such  an  inten- 
tion otherwise  appears.**  The  phrase  ''  who  sliall  come " 
into  the  state,  was  construed  to  include  a  married  woman 
who  had  already  come  into  the  state  when  the  act  was 
passed.** 


"  Fbher  r.  Connsrd,  100  IVl  8t 
tt,  69,  per  Paxson,  J. 

"Gyger'8  Est,  85  TtL  St.  811 
(where,  alao,  the  word  "  always  " 
was  held  to  mesa  "in  all  oases). 
Compare  post,  §§  414-416. 


**  Rutherford  t.  Qreene,  9 
Wheat.  196. 

••  Ludin^on  v.  U.  8.,  15  Ct.  of 
CI.  458. 

••  Maysville,  etc,  R.  R  Co  y. 
Herrick,  18  Bush.  (Ky.)  123. 
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[ConverBeiy,  when  an  act  declared  a  forfeiture  of  dower 
or  cnrtesy  "whenever  a  married  man  s)ial]  he  deserted  by 
hie  wife,  or  a  married  woman  by  lier  liiisband,  for  llie  space 
of  one  year,"  it  was  given  only  a  proepcctive  operation, 
applying  to  cases  of  desertion  beginning  after  the  statute 
took  eftoct."  And  where  an  act,  not  going  into  effect  until 
a  fntiire  day,  declared  certain  rcBnlts  in  all  cases  in  ^vlltcll 
certain  things  "shall  have  been  done,"  it  was  lield  applicable 
only  to  cases  arising  after  the  date  when  the  act  was  to 
become  operative." 

§  83.  Oommnolal,  vto,,  TemiB. — [A  statute  applicable  to  a 
large  trade  or  business  should,  if  poB8ibIc,  be  conetiuciJ,  not 
according  to  the  strictest  and  nieost  interpretation  of  tlie 
langnagc,  bnt  according  to  n  reasonable  and  bnsiness  inter- 
pretation of  it,  with  regard  to  tbc  trade  or  business  with 
which  it  is  dealing."]  In  a  Custom's  Act,  which  imposes 
dntieson  imported  commodities,  tlie  articles  specified  would 
generally  bennderstood  in  tlieir  known  commercial  sense  (a). 
[Such  laws  are  intended  foi-  practical  use  and  application  by 
men  engaged  in  commerce,"  They  "tax  things  by  their 
common  and  nsual  denominations  among  the  people,  and 
not  according  to  their  denominations  among  natnriilists,  or 
botanists,  or  men  in  science.""  Hence  the  designation  of  an 
article  of  commerce  by  merebants  and  importers,  when  it  is 
clearly  established,  determines  the  eonstrnction  of  a  tariff 
law  in  which  that  article  is  mentioned,"]  Thus,  "Bohea" 
tea  was  understood  to  mean,  not  tbc  pnre  and  unadulterated 
article  to  which  the  name  strictly  belongs,  and  whicii  alone 
is  known  by  it  in  China ;  bnt  all  teas  nsually  bon;;ht  and 
sold  at  home  as  Bohea  (}).  [And  under  a  statate  imposing 
i  80.  Dcilz  V.  Board,  3  W,  (Pa.) 


«>  ailes  T.  Giles,  22  Miiiii.  848. 

•'  Dewart  v.  Purdy,  29  Po.  St. 
lis.  Aa  to  the  class  of  ca^es  af 
coDetructJiin  falling,  as  Iticse  di^l. 
UD<lcr  the  presumption  against 
rett'if^pectivc  operutioa,  see  ibis 
Bublcct.  ixiMt,  gS  271  fit  aeq. 

«  The  Dani-lm,  L.  R.  »  P.  D. 
171,  per  Brclt.  M.  R. 

(a)  Atly-Gen.  d.  Bailey,  1  Ex. 
281  ;  Ellloll  o.  Swartwout.  10 
Peters.  1ST.  [Roosevelt  c.  Max- 
well, S  Blatclif.  891.    Oomp.  ante, 


>  Elliott  T.  Swartwout,  10  Pel, 
137. 

"  U.  S.  V.  Breed.  1  Bumn.  153. 
per  Story,  ,1.,  at  p.  164. 

"  Aitbur  V.  Morrijion,  06  U.  S. 
108.  See  also  Curtis  v.  Martin,  3 
How.  106. 

(i)  Two  hundred  chests  nf  tea,  9 
Wheat.  430;  ■■Gia,"  W(;l)b  e, 
Kninlii.  3  Q.  B,  D.  530  ;  ■'Spirits,'' 
Aii/-GeQ.   E.  Bailey,  1  Ei.  381  ; 
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a  certain  dotj  upon  ^^  silk  veils/'  etc*,  and  aDotker  npon 
"  manafaeturefl  of  silk/'  etc^  not  covered  by  former  enamer- 
ations,  it  was  held  that  ^'  crape  veils  "  were  incladed  in  the 
latter,  and  not  in  the  former,  although  admittedly  mannfao- 
tared  entirely  of  eilk.** 

J^The  rule,  however,  works  both  ways ;  and  whilst  it  in- 
cludes what  is  commonly  covered  by  the  commercial  sense 
of  the  term,  it  excludes  what  is  not  so  covered.  Thus  it 
was  held,  that,  in  order  to  permit  the  entry  of  a  certain 
article  under  a  cei-tain  denomination,  it  must  have  been 
previously  known  by  that  name  in  commerce.**  And  the 
rule  is  subject  to  this  limitation,  that,  if  it  appears  that  the 
Legislature  intended  something  difierent  from  the  usual 
meaning,  as,  e.  g.^  where  the  word  has  been  used  in  a  different 
sense  in  a  former  tariff  act,  that  intention  must  prevail/'] 

§  84.  Meaning  Diflferiiig  in  Different  XiooaUties.— Where  a  stat- 
ute applied  to  the  United  Kingdom,  and  the  technical  mean- 
ing of  words  differed  in  the  different  Kingdoms,  the  lan- 
guage would  be  taken  in  its  popular  sense  (a). 

§  85.  Meaning  of  words  at  Date  of  Bnaotment.'[The  rule 
which  requires  the  construction  of  statutes  with  reference 
to  their  objects  and  subject  matters,  obviously  also  requires] 
the  language  of  a  statute,  as  of  every  other  writing,  to  be 
constrned  in  the  sense  which  it  bore  at  the  period  when  it 
was  passed  (J).  [An  act  of  Parliament  spoke  of  "  bread 
usually  sold  as  French  or  fancy  bread,"  and  it  was  at  first 
held  by  two  out  of  three  judges  that  this  phrase  was  not  con- 
fined to  bread  usually  sold  under  that  denomination  at  the 
time  when  the  act  was  passed.**  But  subsequently  the  con- 
trary    view    of    the    dissenting    judge    tvas    approved/** 


[where  it  Was  held  that  the  word 
"  spirits "  did  not  include  sweet 
Bpirits  of  nitre.  And  see,  as  to  the 
phrase  **ad  valorem."  U.  a.  v. 
Clement.  Crabbe,  499.] 

••  Arthur  v.  Morrison,  supra. 

•»  U.  8.  y.  Sarchet,  Gilp.  278. 

*  Roosevelt  v.  Maxwell,  8 
Blaichf.  801.  And  see  Com'th  v. 
Oiitinan,  64  Pa.  8t.  100,  104-5, 
where  upon  that  ground  '*  domestic 
distilled  spirits"  were  held  to  mean 
spirits   distilled    in   the   state   of 


Pennsylvania,  and  not  to  include 
spirits  manufactured  in  another 
state  and  rectified  in  Pennsylvania. 

(a)  baltoun  t.  Advocate-General. 
8  Macq.  659.  [But  see  as  to  usage 
in  difftrent  localities,  post,  §  862.] 

(6)  See  ex.  sx,  St.  Cross  «.  How- 
ard, 6  T.  U.  838 ;  and  sec  further 
inf.  §§  857  seq. 

•»  R.  v.  Wood.  L.  R.  4  Q.   B. 

659. 

»w  iErated  Bread  Co.  v.  Gregg, 
L.  R  8  Q.  B.  855 
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[JndoQbtedly,  all  lawB  muet   bu  executed   according   to   the 
fteoee  and  meaoing  the;  imported  at  the  tune   of  their    pas- 
Mge.'"     Hence,  where  an  act  gave  a  railroad   company    the 
rigbt   to   build  a   railwjiy   fioin   a   certain    borough     then 
i)ounded  hy  a  certain  line,  and  the  borougSi  was  Bnbsequently 
extended  beyond  that  line,  the  Court  said  :   "  We  are   v^ry 
clear  that  this  alteration  of  the  borougli  lines  did  not,  in  the 
least  change  the  rights  or  obligatioDS  of  tlie  niilroad   com- 
pany. .  ,  The  amendment  of  one  [hiw,  /.«.,  that  fixing  the 
iwrougb  limits]  is  not  to  be  taken  an  a  stippletncnt   to  the 
other."'"    Conversely,  where  a  turnpike  charter  prohibited 
the  erection  of  a  toll-gate  within  the  town  of  T.,  wliilet  it 
was  left  nndecided  whether  it  meant  t!ie  then  limits,  or  the 
limits  as  they  might  be  extended,'"  it  was   held  dear  that 
jn  amendment  to  snch  c;hartor  giving  the  right   to  extend 
the  turnpike  to  a  certain  street  within  the  city  limits,  pro- 
vided no  toll-gate  be  placed  within  the  city   limits,  meant 
the  limits  as  then  existing. '"     The  obligation  imposed  npon 
!i  canal  company  by  its  charter,  as  to  bridging  roads  crossed, 
refers  to  roads  in  existence  at  the  time  of  ineorporatron,'" 
Where  an  net  was  passed  to  take  effect  on  the  tii-st  day  of 
[be  SQCceeding  May,  which  contained  a  reference  to  the 
Code  of   Practice;  and,  after   the  passage  of   the  act,  and 
before  the  day  when  it  was  to  take  effect,  a  new  code  was 
adopted,  itself  to  go  in  effect  on  the  first  day   of  May, — it 
was  held  that  the  act  must  he  construed  to  refer  to  the  Code 
in  nee  at  the  time  of  its  passage.'" 


'"  Com'tb  V.  R.  R.  Co.,  iT  Pa. 
31.  839,  'JSa  And  sec  Holiilc  t. 
Esfava.  10  Ph.  S84  ;  aod  compare 
\mer.  Fur  Co.  v.  U,  S.,  3  Id,  a58. 

I"  Ci'm'th  V.  R.  R.  Co  ,  ul)i 
!ii|ira.  See  lo  nimilar  effnct  Poat- 
fbartrolDCo.  v.  Lar&yelte,  10  La. 
ill.  741. 

'"  Compare,  however,  Collier  y. 
Worth.  L.  R  I  Ex.  D.  4M.  wlicre 
ilie  mentioD,  In  an  act,  ol  (be 
■'  town  of  Ructidale  "  w^s  Iwld  mil 
coDfloed  to  tlie  town  as  it  existed 
irlien  the  act  whb  pasacd.  but 
including     streets     subsequently 

'"  Detroit  T.  Detroit,  etc.,  Co., 
ta  Mich.  S8)). 


!c.,Co.v.  Sute. 


I"  Morris  Cnnnl,  e 
U  N.  J.  L.  62. 

'"Griswold  V.  Atl.  Dock  Co., 
at  Barb.  (N.  Y.)  325.  Tlinl.  how- 
ever. 10  8<)ino  extent,  a  chiinj;e  in 
llic  cirriiiujjiancea  of  the  people.  . 
Willi  reference  lo  which  au  net  was 
pasijtit,  may  affect  its  coDairuciion. 
ougbt  probably  lo  be  conceded. 
TJius,   where,    in   18S3,    tbe  prfr 


isions  of   tbc  I 


;  laws  of 


Penasylvunia.  eniiciedin  1700  and 
IT29.  came  I>eforu  tbe  Supreme 
Cirnrt  for  constiucdon.  it  was  suitf 
ttial  many  of  ttieir  provisions, 
"though  doubllesB  wholesome 
when  Ihey  were  enacted."  wti'e 
"ill   adapted  to  the    habits   snd 
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[Upon  the  principle  stated  seems  to  rest  the  rule,  that  an 
iict  adopting  by  reference  the  whole  or  a  portion  of  another 
statute,  means  the  law  as  existing  at  the  time  of  the  adop- 
tion, and  does  not  adopt  any  snbseqaent  addition  thereto  or 
modification  thereof. "^ 

§  86.  Restrlotion  of  Oeneral  Words  to  Sutd^ot  BCatter. — Bnt    it 

is  in  the  interpretation  of  general  words  and  phrases  that 
the  principle  of  strictly  adapting  the  meaning  to  the  partic- 
nlar  subject  matter  in  reference  to  which  the  words  are 
ii^ed,  finds  its  mostf  frequent  application.     However  wide  in 
the   abstract,  they  are  more  or  l^ss  elastic,  and  admit  of 
i-cstriction  or  expansion  to  suit  the  subject  matter."*    While 
expressing  truly  enough  all  that  the  legislature  intended,  they 
frequently  express  more,  in  their  literal  meaning  and  natu- 
ral force ;  and  it  is  necessary  to  give  them  the  meaning  which 
Ivest   suits  the  scope  and   object  of  the  Statute,  without 
extending  to  ground  foreign  to  the  intention.      It  is,  there- 
fore, a  canon  of  interpretation   that  all  words,  if  they  be 
genenil  and  not  expirees  and  precise,  are  to  be  restricted  to 
tlic  fitness  of  the  matter  (a).      They  are  to  be  construed  as 
particular  if  the  intention  be  particular  (6)  ;  that  is,  they 
must  be  understood  as  used  in  reference  to  the  subject  mat- 
ter in  the  mind  of  the  Legislature,  and  strictly  limited  to 
it. 

§  87.  KPenomi,**  and  oth«r  Gkneral  Words. — Thus,  enact- 
ments,  which  related  to  "persons"  would  be  variously 
nnderstood,  according  to  the   circumstances  under  which 


customs  of  society  as  it  now 
exists,"  and  tliev  were  accordingly 
lu'ld  directory  only  ;  Rodebaugh 
V.  8ank«.  2  Watts  (Pa.)  9,  11,  per 
Gibson,  C.  J. 

•«  See  U.  8.  ▼.  Paul.  6  Pet.  141 ; 
KendaU  v.  U.  S..  13  Id. -624  ;  Shrew 
▼.  Jones,  2  McLean,  78 ;  Be  Free- 
man, 3  Curt.  491 ;  Enapp  ▼. 
Brooklyn,  97  N.  Y.  630;  ife  Main 
8tr.  98  Id.  467 ;  Schlaudecker  ▼. 
Marshall,  73  Pa.  8€.  200 ;  Darms- 
teetter  ▼.  Moloney,  46  Mich.  631 ; 
Slate  Y.  DaWs,  23  La.  An.  77; 
Oleaon  v.  R.  R  Co..  86  Wis.  888 ; 
sod  see  further  as  to  reference 
statutes,  poet,  gi  493-498. 


^^  Somerset  v.  Dighton,  13  Mass. 
883 ;  Whitney  v.  Whitney,  14  Id. 
88,  93  ;  Holbrook  v.  Holbrook,  1 
Pick.  (Mass.)  348 ;  Maxwell  v.  Col- 
lins, 8  Ind.  88. 

(a)  Bac.  Max.  10.  [See  also 
Brewer  v.  Bloiigher,  14  Pet.  178  ; 
Atkins  v.  Disintegrating  Co.,  18 
Wall.  373.1 

(b)  Stradling  ▼.  Morgan,  Plowd. 
204.  [So  that,  if  the  purpose  of 
the  act  plainly  be  to  affect  only  a 
particular   class    of   persons,   the 

generality  of  the  langua^  will  not 
tkve  the  effect  of  including  a  sin- 
gle individual  not  belonging  to 
that  class:  U.  B.  ▼.  Banders,  23 
Wall.  403.] 
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the;  vera  naed,  u  inclnding  or  not  including  coqx>ratioii8 
(e).     [In  ite  legal  significanoe,  it  is  said,  tbe  word  "  person  " 
is  a  geoeric  tertii,  and  as  snch,  prima  facie,  inelndes  nrtificiai 
as  well  as  natoral  persons,"'  ntiloss  the  langna^    indicates 
tliat  it  is  used  in  a  more  rCBtrictcd  scnec.'"     Hence,  under 
tlie  crimes  act  of  1804,  §2,  preecribing  a  penalty  for   the 
(ieetraction  of  a  vessel  insured,  the  phrase  "any  pei-son," 
fftts-beld  to  include   corporations.  '"     So   in  a.  statute   re- 
straining any  porsoa  froio  doing  certain  acts,"'  as  for   ex- 
ample, tliQ  taking  of  iiBnrions  interest,'"     So,  too,  a  corpora- 
tion liBs  been  held  to  be  a  "  person  "  witliiii  the  meaning'  of 
an  aet  making  liable  in  damages  a  person  indicting  injuries 
resulting  in  death  ;"*  of  an  act  forbidding  a  municipality  to 
agree,  bj  ordinance,  contract  cw  otherwise,  wiih  any  "  person 
cr  porBons"  for  the  extension  of  gas  works  for  suppljing 
t[jo  corporation  or  ite  inhabitants  with  gas  ;"*  of  thu  revenue 
liws  of  KentDcky  ;'"  of  the  Wisconsin  Mill  Dam  act ;'"  of 
an  act  providing  that  persons  may  be  sued  for  a  ti-espass  in 
the  connty  where  it  is  committed  ;"*   of  bcc.  S32  of  Gantt's 
Ark.  Dig.  providing,  that,  if  any  person  shall  convey   nnj^ 
i-oal  estate  .  .  and  shall  not  at  tJio  time  .  .  have  the  legal 
<«tate  in  sncli  lands,  bnt  shall  afterwards  acquire  the  same, 
ihe  legal  or  equitable  estate  afterwards  acquired  slmll  immc- 


1 


(a)  R.  V.  Gardner,  Cowp.  79:  R 
V.  York.  0  A.  A  E.  U&;  R.  V. 
Koverlcy  Gas  Co.,  Id.  045,  Bac, 
8tai.  Usee,  «,  67;  Pliarmaeciitical 
S(ic.  V.  Londop  Supply  Abboc,  5 
App.  867,  49  L.  J.  780  ;  8t.  Leo- 
iiiiiirs  T.  Franklin,  8  C.  P.  D,  877; 
Union  Stcamsh.  Co.  v.  Hciboiirne 
IInrl>cir  Trusl,  L.  R.  9  App.  Cos. 

■jas. 

'"  DouglHss  T.  Faciflc  Mail, 
etc,  Co.,  4  Cal.  804.  See  to  ttie 
satDC  effect :  Gary  t,  MHralon,  66 


drcwB,    8    Fori.    (Ala.)    404  ;     Ji» 


Bulli^l 


13 


Itfg.  1»9, 

'"  U.  8.  V.  Aracdy,  11  Wlient. 
99*3  ;  aud  Bve  Btastun  r.  Bank.  13 
Pel.  103. 

'"People  V.  UticB  Ins.  Co.,  16 
Johns.  (N.  T.)  358.  381,  883. 

'"  Comincrc  B'k  v.  Nolan,  8 
Miss.  508.  See  also  Lumberman's 
B'k.  V.  Bearce,  41  Me.  uC5;  Clinaa 
v.    Bk,    7    HeiBk.    (Tvnn.)    4r'9 ; 

■ibLiling  V.   B'k.  6   liand.   (Va.) 


sse  /»  re  Fo*.  S2  N.  T.  630 ;  Milli 
V.  Com'lii,  ■J7  Grail,  (Va.)  110; 
Hortbw.  Fertil.  Co.  v.  llyde  Park, 
3  Diss.  460;  BUli..  Wr.  L.  §212. 
Comp.  Uoano  v.  Clinton.  8  Uiab, 
417.  But  eec  contra:  Btat«  r. 
Fertilizer  Co.,  24  Olilo  Si.  611,  in- 


fra: I 


'•Planter"*, 


Bk  1 


132. 

'"  Chase  V.  Steamb.   Co.,  10  R, 
L  79, 

'"Cine.  Gas,  etc.,  C 
dale,  48  Ohio  SL  257. 

'"  Louiaville.  etc,  R.  R.  Co.  v 
Com-Lh,  1  Buali.  (Ky.)  250. 

I"  Fl-iher  V,  Boricon,  etc.,  Co., 
10  Wis.  351, 

'"  Bartee  v.  R  R,  Co.,  36  Tet 


$88] 
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diatelj  pasB  to  the  grantee  ;^^'  and  within  the  protection  of 
die  Sale  of  Food  andDrngs  Act  of  1875.'~  Similarly,  a 
limited  partnership  was  held  liable  to  the  penaltiea  imposed 
bj  statute  upon  '^  any  person  or  corporation,"  for  the  tres- 
paBS  of  its  manager  or  anthorized  agent ^ 

§  88.  [On  the  otiier  hand,  it  has  been  held,  that,  though 
a  corporation,  being  a  person  in  contemplation  of  law,jnay 
be  inclnded  by  the  nse,  in  a  statute,  of  the  term  *^  person," 
jret,  as,  in  the  constrnction  of  statutes,  the  terms  and  lan- 
guage thereof  are  to  be  taken  and  understood  according  to 
their  nsnal  and  ordinary  signification,  as  generally  under- 
stood among  mankind,  unless  the  context  and  other  parts  of 
tiie  statute  disclose  a  different  intention  ;  and  as  the  term 
^^  person  "  is  generally  and  popularly  understood  to  denote  a 
natural  person,  the  absence  of  any  particular  indication  that 
artificial  persona  are  to  be  included  in  the  phrase  would  ez- 
idnde  that  significance  in  a  revenue  statute  imposing  tax- 
ation upon  all  personal  property  owned  by  any  person  what- 
ever/'' And  in  a  later  case  it  was  said :  ^'  that  the  word 
does  not  usually  include  corporations  when  used  in  statutes 
or  common  parlance,  although  in  its  legal  import  it  embraces 
them,  is  wise  and  of  good  authority."*"  But  in  that  very 
<safie,  it  was  held  that  corporations  wei'e  embraced  by  the 
term  '^  person,"  in  the  revenue  act  under  construction,  the 
provision  that  ^^  every  person,  every  firm  and  partnership, 
mid  tbe  president,  secretary,  cashier  or  treasurer  of  every 
i^mpany  or  corporate  body  "  were  to  deliver  a  statement  of 
*^  all  money  due  by  solvent  debtors  to  such  person,  partner- 
ship firm,.<^ompany  or  corporate  body,"  etc.,  showing  a  clear 
intention  that  the  word   should  be  so  construed."*    The 
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"*  Jones  V.  Oreen»  4t  Ark.  868. 

"*£nnisknien  Gaardians  r.  Hil- 
lliird,  14.  Ir.  L.  R  214.  See 
also  Bifth.,  Wr.  Laws,  g  212,  citing, 
in  addition  to  some  of  the  above 
<»sc8:  Society,  etc.  v.  New  Haven, 
8  Wheat.  464 ;  Olcotl  v.  Tioga  R 
R  Co.,  20  N.  Y.  210 :  People  ▼.. 
May.  27  Barb.  (N.  Y.)  238; 
Oermanta  v.  State,  7  Md.  1  ;  Nor- 
ris  V.  State,  25  Ohio  St.  217  ;  State 
V.  U.  R  Co.,  23  Ind.  362;  Memphis 


▼.  Laski,  9  H^k.  (Tcnn.)  511  ; 
Newcastle  Corp'n.  12  CI.  &  F. 
402. 

»» Oak  Ridge  Coal  Co.,  Lim. 
T.  Rogers,  108  Ta.  St.  147. 

»» School  Directors  v.  Carlisle 
B'k.  8  Watts  (Pa.)  289. 

»•  Saving  Fund  v.  Yard,  9  Pa. 
St.  859. 

^  And  sea  Union  Cnnal  Co.  ▼« 
Dauphin  Co.,  8  Brews.  (Pa.)  124. 
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absence  of  sucli  a  requirement,  together  witli  tlie  failure  of 
any.  reference  to  corporations,  in  the  first,  section  of  a  later 
rerenoe  act,  determined  tlie  samo  court  to  hold  corporations 
not  inclnded  nnder  tlie   term  "  pei'soiis "  as   uBcd  in     that 
section."*    And  obvionsly,  a  corporation  is  not  a  "  person  " 
within  the  meaning  of  an  act  ]>er[]iitting  the  formutioii  of 
corixtrations  by  any  number  of  "  persons  "  not  less  than  six.'" 
§  89.     [It  is  evident  that  the  word  "  person  "  may  or  may 
not  include  corporations,  according  to  the  intention  of    tho 
Legielatni-e  in  the  use  of  the  term,  and  that,  in  ascertaining- 
that  intention,  in  the  absencbof  determining  features  in  the 
context,  in  other  parts  of  the  statittc,  in  acts  in  par!  materia, 
and  the  like,  tho  subject  matter  and  object  of  the  enactment 
arc  recognized  as  furnishing  the  only  guide.     If  any  gen- 
ei-al  rule  can  be  dmwn  from  the  decisions,  it  would  seem    to 
be  this,  that,  where  tho  act  imposes  a  duty   towards,  or   for 
the  protection  of,  the  public  or  individuals,  grants  a  rlgiit 
properly  common  to  all,  and  from  participation  in  which  the 
limited  character  of  corporate  franchises  and  the  absence 
of  any  natural  rights  in   corporations  do  not,  by  any  policy 
of  the  law,  debar  them,  the  term  "  persons"  will,  in  general 
include  them,  whether  the  act  be  a  penal  ora  remedial  one. 
But  in  the  cases  of  enactments  having  a  difEerent  object   in 
view,  and  especially  of  the  clflES  pre-eminently    requiring  a 
construction  in  accordance  with  common  and  popular  nsagcA 
of  the  language,'"   it  would  aeom  that  corporations  would 
not,  in  general,  be  included.     And  it  would  seem,  further^ 
that,  wherever  corporations  are  embraced   under  the  term 
persons,  the  corporations  intended  would  be,  at  least,   pri- 
marily, only  those  created  nnder  the  laws  of  the  state  upon 


■"  FoJi'a  App..  112  Pa.  8i.  887, 
851.  Tho  decisioD  in  State  v.  Fer. 
mixer  Co.,  24  Ohb  flt.  «11,  lo 
t be  effect  tbut  a  corporation  was 
DOia  piTSoD  wiibin  tbe  act  of  IG 
April,  1857.  lo  prevent  Duisances, 
— tlie  word  pcnsODS.  Id  its  prlmaty 
Knee  mcBtiiiiE  uaturnl  peraona 
only — of  wliicli  it  is  siild  by  Mr 
Biabop  (Biib.,  Wr.  Lawa,  g  212, 


note  6),  that,  in  aomc  of  the  other 
Bialcs  it  would  probably  bo  held 
tbc  olbcr  way,  sbCihh  to  be  baoed 
entirely  upoii  tbc  legislative  sSi^BO' 
s.a(l  usugo  of  tbe  word  pcreop  ia 
ciiruiii:il  Etftttitesin  Ohio. 

"*  Faclcirs'.    etc.,   Ins.    Co.    v. 
New   Harbor  Pro'      '         " 
La.  All.  233. 


§90] 
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"whoeo  statate  book  the  act  appears,"'  and  gcuerallj,  only 
private,  not  pablic  or  mauicipal  ones.'"* 

§90.  [Again,  the  word  '' persons '*V  may  be  variously 
understood]  as  meaning  persons  born  in  the  Queen's  allegi- 
ance, or  as  including  also  all  foreigners  actually  within  the 
British  dominions  (a),  or  (the  meaning  in  prize  and  com- 
mercial law,)  only  persons  domiciled  in  those  dominions  (h). 
In  an  Act  which  provided  for  the  recovery  of  wages  by 
^'persons  belonging  to  a  ship"  this  expression  would  ob- 
viously be  confined  to  pei*8ons  employed  in  its  service  on 
board  ;  while  in  one  which  related  to  the  salvage  of  "  per- 
sons belonging  to  the  ship,"  it  would  as  obviously  include 
passengers  as  well  as  crew  {o).  [And  the  word  "  crew,"  in 
a  statute  prohibiting  any  master  or  other  officer  of  a  ves- 
sel maliciously  to  imprison,  etc.,  any  of  the  crew,  was  held 
to  include,  not  only  the  common  seamen,  but  the  subordi- 
nate officers,  e.  ff.^  the  first  mate  of  the  ship.'"]  The  13th 
Eliz.  c.  5,  which  made  void,  as  against  creditors,  all  volun- 
tary alienation  of  "  goods,"  was  held  to  apply  only  to  such 
goods  as  were  liable  to  be  taken  in  execution,  as  the  object 
of  the  Act  was  to  prevent  such  property  from  being  with- 


»"  Sec  White  v.  Howard,  46  N. 
Y.  164,  165  ;  U.  8.  v.  Fox,  94  U.S. 
Slo. 

»«  See  Memphis y.  Laski,  9  Heisk. 
CTean.)  511.  As  to  the  interpreta- 
tion of  the  word  **  pei'sons  "  so  as 
tocmbrace  the  st^te  or  government, 
see  post.  §§  161-168.  And  see  Hixon 
V.  George,  18  Kan.  258,  that  a 
statute  making  allegations  of  cor- 
ponite  existence  conclusive  unless 
(ieoierl,  etc.,  includes  municipal 
and  quasi-municipal,  as  well  as 
private,  corporations. 

^  An  act  making  it  criminal  for 
any  penon  to  pursue  his  ordinary 
calling  on  Sunday,applies  to  a  ludge 
holding  court:  £ass  v.  Irvin,  49  Ga. 
430. 

(a)  Ck>nrteen's  Case,  Hob.  270.  1 
H«lo,  P.  C.  642;  Nga  Hoong  v.  R., 
7  Cox.  489  ;  Low  v.  Routledge,  86 
L.  J.  Ch.  117,  1  L.  R  Ch.  42;  per 
Turner,  L.  J. 

(b)  Wilson  V.  Marryat,  8  T.R81; 
The  Indian  Chief,  8  Rob.  12. 

(«)  The  FusUier,  8  Moo.  N.8.  61, 


84  L.  J.  P.  M.  &  A.  25 ;  see  The 
Cybele,  8  P.  D.  8;  U.  S.  v.  Winn, 
8  Sumner.  209. 

»»  U.  S.  V.  Winn,  supra.  The 
master  of  a  vessel,  enrolled  as  a 
coasting  vessel  and  employed  on 
the  Hudson  river,  was  held  not  to 
be  a  ''mariner"  exempt  from  militia 
duty  under  the  act  of  Congress  of 
1792 :  Brush  v.  Bogardus,  8  Johns. 
(N.  Y.)  157.  Nor  was  a  master  of 
a  vessel  held  entitled  to  double  pay 
^  for  delav  in  payment  of  wages  re- 
*  coverable  by  '•seamen"  under  17 
and  18  Vict.  c.  104 :  The  Arina.  L, 
R.  12  P.  D.  118.  Nor  was  a  pay- 
master  of  volunteers  appointed  by 
the  President  of  the  United  States 
under  an  act  of  congress  held  exempt 
from  civil  process  under  the  laws 
of  Pennsylvania  exempting  from 
execution  or  other  process** any 
officer,  non-commissioned  officer, 
or  private  of  the  militia  "  and  *  *  any 
person  mustered  into  the  service  of 
the  U.  8.:"  Mech.  Sav.  B'k  v. 
Sallade,  1  Woodw.  (Pa.)  28. 
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diawn  from  tbe  reach  of  creditors  ;  coiiBeqnently,  the    ^ord 
"goods"  was  held  not  toinclado  cliosee  in  action,  as  long  as 
these  wei-e  notBiibj^t  to  cxcculioii  (a).    But  theaame  word 
was  held  to  include  thciii  in  the  reputed  ownership  clauses 
of  former  bankrupt  and  insolvent  Acts  (J) ;  as  they    -werB 
dccmtid  to  fall  within  the  specific  object  of  the  iegishiture, 
wliieh  was  to  protect  creditni-s  agiiinst  being  deceived  b_y  an 
apparent  Dwnersliip  of  property.      So  in  bankruptcy   A.ct8, 
the  word  "creditor"  is  found  to  be  limited,  uenally  to    per- 
sons who  arc  creditors  at  the  time  of  the  bankruptcy    and 
entitled  to  prove  nndcr  it  (c).     [On  the  other   Land,     the 
phrase  "any  creditors  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy  "  was  not  restricted  to  such  creditors 
only  !is  came  in  and  proved  their  debts,  bat  embraced    all 
ci'cditors  willi  subsisting  claim's  upon  the  bankrupt's  estate, 
whetlier  tbey  bad  a  security  or  mortgage  thoiefor  or  not.'*" 
But   where  the  intention  of  certain  provisions  was  to   etn- 
bnice  only  the  defalcations  of  public  officers,  adminislratora, 
and  the  like,  it  was  held  that  the  generality  of  tbe  terine 
nsed  in  tho  statute,   making  them  apparently  applicable   to 
all  peivoGS   acting   in   a  "fiduciary"  capacity   and    tu    all 
moneys  constitating  a  "  trust  fund,"  would  nevertheless  not 
include  tliecaseof  a  factor  who  had  collected  and  retained 
the  amount  of  a  note  entrusted  to  him  by  his  principal   for 
collection  ;'"  nor  that  of  a  banker.'"] 


1 


(a)  Dunilw  v.  Duteiis.  1  Vea.  J. 
1116;  Hitler  v.  Kidder.  10  V.s.  300  ; 
WorcQU  V.  Dodd.  Cr.  &  Ph.  !00  ; 
Sims  y.  Tliiimoa,  12  A.  &  B.  638. 

(J)  Ryiitl  V.  Rowlea.  1  Ves,  J!07; 
Exp.  Baldtrin,  DcQ.  d;  Jo.  330,27 
L.  J.  Dauk.  17;  '■losijlvciicv," 
cnnip.  lie  Muggridge,  -loLua,  625.  ' 
29  U  J.  CL.  288;  RDd  B.  v.  Siidd- 
lers'  Co..  lOH.  L.  44,  32  L.  J.  Q.  B. 
337. 

W  Grnwt  T.  Bishop.  11  Es.  424, 
25  L.  J.  58;ibFoluDd,  1^  R,  1  Cli. 
850.  [Sec  Fowlor  v.  Kendall.  44 
3Io.  418.  Ill  tho  coQstructioD  or 
an  act  conciirDinc  BtiilcnifuU.  it 
was  aiiid.  in  Guardinus  of  Crovdim 
V.  Oimrdluiu  ot  Iteiiniic,  L.  li.  10 
Q.  B.  D.  365.  888,  pe/-  Loril  Eslier, 
11.  li.,  iliul"tbo  moracDt  of  limu 
wlirl)  govLTDB  Ihe  qui^tiou  of  set- 
ik-mcut,  is  tbetimewliea  [improper 


persona  have  tomnkcup  their  minds 
HB  to  the  remrfval,  in  other  woidH 
tiio  moment  of  adjudication."  cit 
n.  V.  Guardians  of  Bridgnortb. 
UQ.  B.  D.  314.  neQPe.a -wife," 
UDder  such  an  enactment,  is  "  not 
a  person  who  has  been,  or  will  bt, 
a  wifL'.  bill  whii  iK  BO  Ht  liiat  mo- 
ment,"  and  "a  widow  who  has 
bcin  a  wife,  but  is  Dot  so  al  the 
moment  oradjudicationcaouoi  be 
cullutl  iiwife:"p«"  Lord  Esher,  ubi 
Bupi-a.1 

'»"  Exp.  ClirUiy.  8  How,  293. 

'"  Commercint  B'kv.  Biickner,  2 
Ln.  An.  1023.  And  see  to  Biniilar 
effect  :  Chapmiin  v.  Forsyth,  3 
How.  202;  UitymaD  v.  Pond.  7 
HelR.  (Mass.) 323;  AuBlill  v.  Craw- 
ford, 7  Ala.  333. 

■»  Uaxwell  T-  Etuu,  90    lod. 


/^^ 


I  I 
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§  91.   Iidiabltent^"  "B«dd«iit/'  eia^Tlie  €omplez  tenoB 
'*  inLabitant,"  ['^  resident,"]  may  be  eited  as  having  frequent- 
ly furnished  illnstratioAs  of  this  adaptation  of  the  meaning 
to  what  appears  to  snit  most  exactly  the  object  of  the  Act. 
In  the  abstract,  the  word  would  include  every  hnman  being 
dwelling  in  the  place  spoken  of.     A  right  of  way  over  a 
field  to  the  parish  chnrda  granted  to  the  ^'  inliabitants  "  of 
a  parish  would  include  every  person  in  the  parish  (a).     But 
where  the  object  of  an  Act  was  to  impose  a  pecuniary  burden 
in  respect  of  property  in  the  locality,  the  expression  was 
construed  as  comprising  all  holders  of  lands  or  houses  in  the 
locality,  whether  resident  or  not,  and  corporate  bodies  as 
well  as  individuals,  but  as  excluding  actual  dwellers  who  had 
no  rateable  property  in  the  place,  such  as  servants ;  it  being 
^  infinite  and  impossible  "  to  tax  every  inhabitant  being  no 
householder,  and  who  could  not  be  distrained  upon  for  non- 
payment, and  therefore  highly  improbable  that  the  Legisla- 
ture intended  to  tax  them  (^). 

§  92.    On  the  other  hand,  where  the  object  is  to  impose 
the  performance  of  a  pei-sonal  service  within  the  locality,  the 
word  ^Mn habitant"   Wbuld  probably  be  construed  as  not 
comprising  either  corporate  bodies  or  non-resident  proprie- 
tors.   Thus,  it  was  held  that  a  person  who  occupied  premises 
iji  one  parish  and  carried  on  his  business  in  pei'son  there,  but 
resided  in  his  dwelling-house  in  another,  was  not  an  *^  inhabi- 
tant "  of  the  former  parish  so  as  to  be  bound  to  serve  as  its 
oonetable  {o).     So,  an  Act  which  authorized  the  imposition 
of  a  rate  on  all  who  "  inhabited  or  occupied  "  any  land  or 
hoose,  and  the  appointment  of  a  number  of  ^'  inhabitants" 
to  collect  the  rates,  was  held  to  throw  the  latter  duty  only 
on  actual  dwellers  in  the  locality  {d).    But  here  the  word 
^'occupied"    would  suggest  a  meaning  for  'inhabitants " 
distinct  from  ^*  occupiers."     [So,  where  a  personal  right  is 
given  to  the  inhabitants  of  a  locality,  the  meaning  of  the 
word  may  be  still  more  narrowed.^**    Thus,  under  an  act 


(a)  R  V.  Maahiter,  6  A.&  E.  les, 
ptr  Littledale.  J. 

0>  8  Inst.  703.  R.  v.  North  Cur- 
ly. 4  B.  &  C.  958.  pm'  Bavley  J. 

(c)  R.  V.  Adiard,  4  B.  A  C.  773 ; 
and   see    R.     v.   Nicholson,    13 


Sast,  S80 ;  Williams  v.  Jones,  Id. 
887. 

(d)  Doane  v.  Martyr,  8  B.  &  0. 
S3w 

w  See  post,  g  07. 
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nutliorizing  towoe  and  cities  to  Biibscribu  for  railway  Btock, 
after  Bubmieeion  of  the  question  to,   utid  approval    by,   the 
"  inliabitanta,"  the  latter  meanG  legal  voters.'"     And    ^vIlero 
ail  act  rcqnii-ed  tbe  conaeiit  of  "  residents"  to  t!ie  bounding 
of  a  town,  it  was  held  that  tliu  plirase  did  not  include  a  canal 
corporation  whoso  canat  extended  tlirongli  tlio  town,'"      On 
tlio  other  liand,  the  term  "honaeholder"  was  deemed    to 
iiiclnde  an  unmarried  man  who  kept  honRC  and  employed 
domestie  servants,  within  the  meaning  of  a  law  calling  for 
pL'tilion  by  honsebolders  for  the  eBtablishraent  of  a  road.'"] 
§  93.  Ag-jiii,  another  meaning  would  be  given  to  the  ftorni 
"  inhabitant,"  or  "  resident "]  where  the  object  was  to  deter* 
mino  the  aettlement  of  a  panper,  or  the  qualification   of  an 
doctor.    In  those  cases,  a  person  is  an  inhabitant  or  resident  of 
tho  place  in  which  he  nsuali;  sleeps  (a).     What  ainoants  to 
inhabitancy  in  thissense,  it  is  impossible  to  define.     Sloe  pi  ng- 
iii  a  place  once  or  twice  does  not  constitute  it;  and,  on  tbe 
[itlier  hand,  ench  residence  generally  in  a  place,  in  this  sense, 
is  quite  compatible  with  much  absence  from  it  (6).     [Simi- 
larly, under  an  act  fixing  a  limitation  of  two  years,  within 
which  alone  certain  misdemeanors  mentioned  in  the  act  niay 
he   prosecuted,   bat   providing,  that,   where   any   oflfeader 
■■  phall  not  have  been  an  inhabitant  of  the  state,  or  usual 
resident  therein  during  the  respective  times  for  which  ho 
sliall  be  subject  and  liable  to  prosecution,"  he  shall  be  so 
subject  within  a  similar  period  of  time  dnring  which  lie  shall 
be  an  inhabitant  of,  or  usually  a  resident  within,  the  state, 
one,  who,  after  having  committed  an  offence  affected  by  this 
ptatute,  entered  the  military  service  of  the  United  States, 
Kjrvcd  outside  of  the  state,  returning  occasionally  on  furlough, 
and  finally  after  his  discharge,  returned  to  his  family  and 

"*  Walnut  V.  Wade.  103  U.  B.  Riley  v.  Rend,  4  Ex.  D,  100. 
(i83.  (ft)  Woscomli'B  Case.  L.K.  4  Q.B. 

'"People    V,    Shoomnakor,    68  110;  Tuylor  v.  St.  Mary  Abbott,  L. 

Barb.  (N.  Y.)  44.  R.    5    C.    P.    300;    Bond    v.    St. 

'*  Samer  v.  Clatsop  Co.,  6  Oreg.  O^orge'a,  lii.  814;   Hnd    see  Wliile- 

238.  borne   v.  Tbomos,    7   M.  A  Or.  1 ; 

(a)  81.  Mary  t.  Jtadcliffe,  1  Stra.  Foril   y.  Pje,   L.  K.  9   C.    P.   269; 

00,  ptr  Parker,  C.  J.;  R  v.  Cbarles,  Ford   v.  Hart,  Id.  373:    McDoueal 

Burr.  Sel.  C.  706  ;  R.  v.  Stratford,  v   Palcraon.  11  C.  B.  765,  3  L.  M. 

11  Enst.  170;  R.  v.  Mildenhall,  SB.  &  P.  681;  DuqsIdd  v.  PatereoD,  6 

A:  A.  874  ;   Seal  v.  Ford,  8  C.P.D.  C.  B.  N.  8.  2fl7. 
73;   Ford   v.  Drew,   S  C.  P.  D.  59; 
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residence  in  the  state,  was  held  not  to  have  lost  his  character 
as  *^  an  inhabitant  of  the  state  or  naaal  resident  therein/'  and 
conseqnentlj  a  prosecution  after  his  return  and  more  than 
two  years  subsequent  to  the  commission  of  the  offence  was 
barred  bj  the  statute.**]    But  if  an  Act  requires  residence  for 
a  certain  time  at  least,  as  a  qualification,  it  would  be  under- 
stood to  make  actual  bodily  presence  in  the  place  for  that 
time  indispensible ;  as  was  held  in  the  construction  of  the 
Act  which  constituted  the  congregation  of  the  University  of 
Oxford,  of  residents;   and  required   that  those  residents 
should  have  resided  at  least  twenty  weeks  in  a  year  {a). 

§  94.  The  same  expression  has  received  another  meaning 
where  the  object  of  the  Act  was  to  preserve  information  as 
to  the  place  where  a  person  was  to  be  found  at  times  when 
it  was  most  likely  that  he  should  be  sought ;  as  in  the  enact- 
ment which  requires  an  attorney  to  indorse  his   ^' place  of 
abode  "  on  the  summons  which  he  issues ;  or  a  witnesss  to  a 
bill  of  sale,  to  add  to  his  signature  a  description  of  his  occu- 
pation and  '^  residence."     In  these  cases  it  has  been  held, 
considering  the  object  which  the  Legislature  had  in  view, 
tliat  the  place  of  business^  was  the  abode  or  residence  in- 
tended (6).     But  in  general  the  place  of  business  would  not 
be  regarded  as  the  place  of  abode  (c). 

Under  the  provisions  of  the  County  Courts  Act,  which 
gives  the  Superior  Courts  concurrent  jurisdiction  when  the 
parties  dwell  more  than  twenty  miles  apart,  the  principal 
office  of  a  railway  company  is  its  dwelling  (d);  but  not  its 


'» Graham    v.   Com'th,  51  Pa. 

(a)  R.  V,  Oxford  (V.  C),  L.  R.  7 
Q.  B.  471.  [Ordinarily  the  term  in- 
habitant, resident,  imports  a  perma- 
aeot  abode,  and  docs  not  apply  to 
a  mure  temporary  sojourning  :  lb. ; 
Beodcr  ▼.  Ilolcomb,  105  Mass.  93  ; 
Way  V.  Way.  64  111.  407.  And  see 
Pry^s  Election  Case.  71  Pa.  St.  803, 
as  to  construction  of  constitutional 
provision  requiring  rendenc^  for  a 
certain  length  of  time  in  the  state 
and  election  district  as  a  prere- 
QoiBite  to  the  right  of  voting,  to 
toe  exclusion  of  students  at  a  col- 
lege.   ISce  also  post,  §  519.] 

Qf)  Roberts  ▼.  Williums,  2  C.  M. 


&  R.  561 ;  Btackwell  ▼.  England, 
27  L.  J.  Q.  B.  124.  8  E.  &  B.  541; 
Attcnborough  v.  Thompson,  27  h, 
J.  Ex.  23.  2  H.  &  N.  569  ;  Ablett 
▼.  Bashnm.  25  L.J.  Q.  B.  239.  5  E. 
&  B.  1019;  Uewcr  v.  Cox.  80  L.  J. 
Q.  B.  73;  Larchin  v.  N.  W  Bank, 
L.R.  10  Ex.  64.  per  Blackburn.  J. 
See  Thorpe  v.  Browne,  L.  K.  2  H. 
L.  220. 

(c)  See  R.  v.  Hammond,  17  Q.B. 
772;  21  L.  J.  Q.  B.  153. 

(d)  Adams  v.  Gt.  Western  R.Co. 
6  H.  &  N.  404  ;  Taylor  v.  Crow- 
land  Gas  Co.,  11  Ex.  1;  Minor  v. 
N.  W.  R.  Co. ,  1  C.B.  N.8.  826,  26 
L.  J.  C.  P.  89. 
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offices  or  etations  (a).    But  the  manofactory  or  shop,  ixrkere 
the  basinees  is  Babetantially  carried  on,  and  Qot  its  registered 
office^  is  the  dwelling,  within  the  meaning  of  the  saxEie  pro- 
vision of  a  mannfactnring  company  {by    For  fiscal  porpoeee, 
a  corporation  is  regarded  as  residing  where  the  governing 
body  carries  on  the  supreme  management,  thongh  the  soeiie 
of  its  operations  and  sources  of  profit,  and  even  the  nxfSQoritj 
of  tlie  sharoholders,  are  out  of  thecountry,  and  thou^Ii  it  has 
a  foreign  domicil  and  ie  registei'ed  abroad  {p),     A   foreign 
corporation  wliich  had  any  oBtablishment  in  this  country 
would  for  the  same  purpose  be  considered  as  resident   iiere, 
as  regards  the  qnestion  of  jurisdiction  (d). 

[The  State,  as  a  political  body,  cannot  be  said  to   reside 
anywhere,  and  therefore  is  not  included  under  an  act  allow- 
ing deductions  from  the  valuation  of  taxable  property   of 
debts  due,  ^^  creditors  residing  within  this  state  ;"  so  that  no 
deduction  could  be  made  from  the    valuation   of  an  indi- 
viduaKs  real  estate  by  reason  of  a  mortgage  upon  ft,  ^iven 
to  trustees  for  the  support  of  public  schools.'**] 

§  95.  M  Oooapier/'  oto.— In  the  same  way,  the  word  ^^  occu- 
pier "  lias  i*eceived  different  meanings,  varying  with  the 
object  of  the  enactment.  Ordinarily,  the  tenant  of  premises 
is  the  ^'  occupier"  of  them,  although  he  may  be  personally 
absent  from  them  {$),  while  a  servant  or  an  officer  who  is  in 
actual  occupation  of  premises,  virtute  officii,  would  not  be 
an  "occupier "  (f).  But  in  the  Bill  of  Sales  Act  of  1854, 
which  pi*ovide8  that  pei'sonal  chattels  shall  be  deemed  in  the 
possession  of  tiie  grantor  of  a  bill  of  sale  so  long  as  they  are 


Si)  Shiels  v.  G.  N.  R.  Co.,  80  L. 
.B.  331;  Brown  v.  LondoQ  and 
JS.  W.  R.  Co.,  4  B.  <fe  8.  8^;  82  L 
J.  318. 

(b)  Kejnsbam  v.  Baker,  S  H.  & 
C.  729.  83  L.  J.  £x.  41;  see  also 
Aberystwith  Pier  Co.  v.  Cooper, 
85  L.  J.  Q.  B.  44. 

(c)  New  by  v.  Colt's  Arms  Co., 
L.  U.  7  Q.B.  293 ;  Carron  Iron  Co. 
v.  Maclaren,  5  H.L.  469.  See  Attv.- 
Gen.  V.  Alexander,  L.  R.  lO'ilx. 
20. 

(d)  Cesena  Sulphur  Co.  v.  Nichol- 
son, 1  Ex.  D.  428.  [So  the  place 
where  a  bank  is  iocnicd  (§  41,  Act 


Congr.  8  June,  1864)  is  said  to  be 
an  indelinite  term,  to  be  construed 
with  reference  to  the  connection  is 
which  it  is  used,  the  subject  matter 
and  the  object  in  yiew  :  Clapp  y. 
Burlington,  42  Vt.  579.] 

>^  State  y.  Trenton,  40  K.  J.  L. 
89. 

(e)  R.  y.  Poynder,  1  B.  &  C.  17a 
See  Morrow  y.  Brady,  12  R  J.  180. 

(/)  Clarke  v.  Bury  St.  Edmunds, 
1  C.  B.  N.  a  23,  26  L.  J.  12  ;  Bent 
y;  Roberts,  8  £z.  D.  66,  47  L.  J. 
112 ;  R.  y.  Spurrell,  L.  R  1  Q.  B 
72,85L.  J.  74. 
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OD  the  premises  "  ooeapied  ^'  by  him,  actual  pei^oiial  occu- 
patioDy  and  not  merely  tenancj  is  intended  ;  and  therefore 
the  owner  of  chattels  in  rooms  which  he  does  not  personally 
oocvpy  18  not  in  the  apparent  possession  of  them,  within 
that  Act  (a).     [So,  under  an  act  providing  for  taxation  of 
residents,  etc.,  one    who  has  piled  sawed  inmber  upon  a 
wharf,  to  aeaeon,  and  pays  wharfage  therefore  is  not  an  occu- 
pier.'**    Nor  under  a  homestead  exemption  act  can  that  word 
apply    to    a  pnblic  street,  or  alley,  the  fee  of  which  is  in 
debtor.'^     Sat,  under  an  act  giving  a  district  court  of  the 
United  States  jai*isdiction  over  offenses  committed  in  a  part 
of  the  Indian  Territoiy  '^  not  set  apart  and  occupied  "  by 
certain  Indian  tribes  it  was  held  that  actual  occupancy  of 
the  land  by  the  tribes  was  not  necessary  to  exclude  juris- 
dietion,  the  word  '^  occupy"  being  construed  to  mean  sub- 
ject to    the  will   or  control  of    the    tribes."*      Under  a 
statute   exempting  from    taxation    property  occupied    by 
a  diaritable  corporation,  it  was  held  that  a  case  in  which  the 
property  in  question  had  been  lately  acquired  by  such  a  cor- 
poration, and  the  purchase  had  been  promptly  followed  by 
diligent   present  preparations  to  build  and  occupy  for  the 
purposes  thereof,  was  included."'    But  one  who  let  a  shed 
contiguous  to  a  passage-way    between   it    and  his  store, 
and  received  rent  for  the  same,  knowing  it  to  be  used  for 
gaming^  could  not  be  punished  as  for  ^^  any  house,  building, 
yard,  garden  or  other  appendages  thereof  by  him  actuaUy 
oca/pied  for  gaming.""'] 


(a)  17  &  18  YicL  c.  86 ;  Robinson 
«•  Brigm  Ij.  R  6  Ex.  1.  As  to 
tbe  word  "  traveller,"  see  Taylor  ▼. 
Hnmpbreys,  17  C.  B.  589,  10  C.  B. 
H.  8,  429  ;  Fisher  v.  Howard.  84 
L.  J.  M.  C.  42 ;  Atkinson  v.  Sel- 
lers, 5  C.  B.  N.  S.  442  ;  Saunders 
^.  8.  E.  R.  Co..  6  Q.  B.  D.  456. 
"Lodger,"  and  "occupier,"  Brad- 
ley V.  Bajlis,  8  Q.  B.  D.  195; 
Morton  ▼.  Palmer,  Id.  7. 

*^'  Stockwell  y.  Brewer,  59  Me. 
287.  Comp.  post,  §  108,  Dawson 
^.R-R.  Co..  8Ex.  8. 

"•  Weisbrod  v.  Daenicke,  86 
Wis.  73. 

^  U.  8.  ▼.  Rogers,  28  Ped.  Rep. 
658. 

^  New  Sngl.  Hospital  ▼,  Bos- 


ton, IIB  Mass.  518.  Compare 
Mullen  ▼.  Erie  Co..  85  Pa.  St.  288, 
where  a  contrary  construction  was 
put  upon  a  statute  exempting  from 
taxation  "aH  churcbes,  ...  or 
other  regular  places  of  stcUed  wor- 
ship." construed  together  with  a 
constitutional  prohibition  against 
exemptions  except  as  to  **  actual 
places  of  religious  worship,"  etc. 
So,  a  provision  or  exception  relat- 
ing to  vessels  *'  engaged  in  naviga- 
tion "  of  a  particular  kind,  cannot 
embrace  a  vessel  lying  at  a  wharf, 
in  process  of  construction,  unfin- 
ished and  hence  as  yet  unfit  for  navi- 
gation :  The  Vermont.  6  Ben.  115. 
"»  Com'th  V.  Dean,  1  Pick. 
(MassO  887. 
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§  96.  ** Owner." — So,  the  word  "owner  "  may  me&n  occa- 
pier ;  as  in  the  Towns  Police  Act,  1847,  which  requires  the 
owners  of  the  lands  and  buildings  where  a  fire  happens   to 
pay  tlie  expense  of  sending  fire  engines  to  put  it   out  (a) 
[Under  statutes  providing  for  compensation  to  the  **  o'vrner  * 
^)f  lands  taken  for  highways,  railways,  or  the  like,  tlie  term 
applies  to  any  one  having  a  legal  interest  in  the    same,'^ 
wliether  his  estate  be  an  estate  in  fee  or  less  than    a  fee.'*^ 
A  tenant  is  an  "owner  or  party  interested"  within  such  an 
act."*    A  trnstee  under  a  deed  of  trust  is  an  "  owner,"  so  as 
to  be  a  necessary  party  to  a  suit  for  the  enforcement  of  a 
lien  for  taxes."*    But  a  tenant  for  life  of  property  fronting 
on  a  street  has  been  held  not  to  bo  an  owner  within  a  statute 
authorizing  the  paving,  etc.,  of  a  street  when  a  majority  of 
the  "  owners  "  of  property  on  the  same  shall  apply  for  it."* 
A  qualified  interest  in  real  estate  coupled  with  possc^sssion 
has  been  held  to  make  a  man  the  owner  of  real  estate  within 
the  statutory  requirement  making  ownership  of  real  estate 
a  qualification  for  service  as  a  juror  ;***  and  as  used  in  the 
Minnesota  homestead  law,  the  term  includes  equitable  as  weii 
as  legal  ownership.**"    So,  the  pledgee  of  stock,  transferred 
to  him  as  collateral  and  standing  in  his  name,  is  affected 
with  personal  liability  in  respect  of  the.  same  as  the  owner 
of  it  within  the  meaning  of  a  statute  making  stockholders 
personally  liable  to  the  creditors  of  the  corporation  in  an 
amount  equal  to  the   stock   owned  by  themj**    Again,  a 


i4 


(a)  10  &  11  Vict  0.  89  ;  Lewis  ▼. 
Arnold,  L.  R.  10  Q.  B.  245.  8co 
Exp.  Saffron  Hill,  24  L.  J.  M.  C. 
^6 ;  School  Board  v.  Islington,  1 
Q.  B.  D.  65 ;  Ancketill  y.  Baylis. 
52  L.  J.  Q.  B.  104. 

'«  State  V.  R.  R.  Co.,  36  N.  J. 
L.  181  ;  and  see  Smith  y.  Ferris, 
13  N.  Y.  Supr.  Ct.  558. 

"'  Schofl  V.  Improyeraent  Co., 
57  N.  H.  110. 

»^  Pa.  R.  R.  Co.  V.  Eby,  107  Pa. 
8t.  166 ;  North  Pa.  R.  R.  Co.  v. 
Dayis,  26  Id.  288.  See.  howeyer. 
State  y.  R.  R.  Co.,  supra,  as  to  the 
meaning  of  the  phrase  "persons 
interested/'  including  not  only 
persons  haying  an  actual  legal 
estate,  but  also  those  having  some 
independent  right  not  amounting 
to  such  an  estate,  as,  e.  g.,  h  right 


of  way,  inchoate  right  of  dower 
or  curtesy,  or  charges  or  liens  on 
the  legal  estate,  by  judement  or 
mortgage.  See  post,  §  l"08 ;  New 
YorkV  Lord,  17  Wend.  (N.  Y.)285. 

»*»  Gitchell  V.  Kreidler,  84  Mo. 
472 ;  though  the  omission  to  join 
hin>  will  not  render  the  tax  sale 
wholly  void,  but  merely  leave  his 
interest  unaffected  :  lb 

i*«  Baltimore  v.  Boyd,  64  Md.  10. 

"'  Territory  v.  Young,  2  New 
Mex.  93. 

>"  Wilder  v.  Haughey,  21  Minn. 
101 ;  Hartman  v.  Munch,  Id.  107. 

^"Aultman's  App..  98  Pa.  St. 
505  ;  the  term  '*  subscribed,"  used 
in  the  statute,  being  construed 
"owned,**  in  conformity  with  a 
constitutional  provision  in  pari 
materia  :  see  post,  g  181. 
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statate  iiuposing  upon  the  ^'owDere"  of  factories  the  duty 
of  erecting  fire-escapes,  it  is  held  that  by  the  term  '*  owner" 
is  to  be  anderstood  he  who  is  in  the  actual  possession  and 
occapancj  of  the  premises,  who  places  the  operatives  in  a 
position  of  danger  and  enjoys  the  benefit  of  their  services; 
and  if  a  tenant  is  in  such  possession  under  a  lease  from  the 
owner  of  the  building,  the  tenant  and  not  the  landlord,  is 
liable  audcr  the  act,'**  even  though  the  latter  occupies  another 
portion  of  the  building.'**    So,  the  same  term,  in  a  statute 
making  the   owner  of   a   vehicle   driven  against   another, 
thron^li  failure  to  turn  to  the  right,  liable  in  treble  damages, 
means  the  person  in  mediate  or  immediate  control  of  the 
vehicle,  though  he  be  not  the  actual  owner  ;***  and  in  an  act 
giving  a  right  of  action  against  the  owner  of  an j  locomotive 
or  car  for  an  injury  sustained  by  reason  of  a  defect  in  the 
same,  the  woixi  "  owner  "  is  not  confined  to  the  person  *who 
has  the  absolute  right  of  property,  but  means  the  peraon  who 
is  the  owner  at  the  time  of  the  injury  and  for  the  purpose 
of  operating  the  railroad  on  which  they  are  used,  thus  mak- 
ing a  railroad  company  hiring  cars  from  a  builder  and  run- 
ning them  on  its  road,  liable  to  such  action.'**     But  a  tax 
vij>on  all  property  "  owned ''  by  a  railway  company  would 
not  include  Pullman  cars  leased  to  it.***    And  in  the  aban- 
doned and  captured  property  act  of   Congress  giving  the 
'•  owner  "  of  property  sold  by  the  government  the  right  to 
recover  the  proceeds  of  the  sale,  that  term  obviously  cannot 
include  a  factor,  who,  being  entrusted  with  the  property 
for  the  purpose  of  selling  it,  had  made  advances  upon  it, 
which  would  give  him  a  lien  upon  it,  with  the    right  of 
possession, — a  special  property, — but  could  not  make  him  the 
owner  within  the  purposes  of  the  act.'**     Nor  is  a  husband, 
occupying  the  statutory  separate  property  of  the  wife  as  a 
homestead,  its  owner  within  the  meaning  of  the  Ohio  statute 
exempting  property  from  execution .'**] 


^  Schott  V.  Harvey,  105  Pa.  Bt. 
233  (cit.  Lee  v.  Eirby,  10  CoL  & 
Cine.  W.Law  Bull.  449) ;  Eeely  v. 
O'Connor.  106  Pa.  St.  821. 

***  Keely  v.  O'Connor,  supra. 

^  Camp  V.  Rogers,  44  Conn.  291. 

^  Proctor  V.  R.  R  Co.,  64  Mo. 
112.  See  also,  post,  §  103,  Doggett 


V.  Cattams,  84  L.  J.  C.  P.  46. 
^^  State  V.  St  Louis  Co.  Ct.,  18 


Ho.  App.  58. 

U.  S.  V.  viiiaionga,  x 
85, 42.  See  infra,  note  204,  Stone  v. 


»»  if.  S.  V.  Viiiaionga,  28  Wall. 


New  York.  25  Wend.  (N.  Y.)  177. 
i«>  Davis  V.  Dodds,  20  Ohio  St. 
478. 
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g  97.  AddtUoMi  niortntloni.— This  restriction  of  meaning 
may  be  carried  still  fartbo'  to  promoto  the  real  intention, 
aad  not  exceed  the  object  and  scope  of  the  enactment. 
Tbos,  an  Act,  which,  reciting  the  inconveniences  ai'i&ing 
from  churchwardenB  and  overeeci's  making  clandestine  I'utcs 
enacted  that  those  officers  should  permit  "every  iuhabicaut" 
oF  the  parish  to  inspect  the  rntea,  under  a  penalty  for 
refueul,  was  held  not  to  apply  to  a  refusal  to  one  of  tbtj 
cliurchvardens,  who  was  also  an  inliabitanL  As  tho  object 
of  the  Act  was  limited  to  the  protection  of  those  iiihabit- 
aiita  oaly  who  had  prerionely  no  access  to  the  rates  (which 
tbe  chnrchwardene  had),  the  meaning  of  the  term  "  inhabi- 
tants "  was  limited  to  tliem  (a). 

In  another  case,  the  inujority  of  the  Judges  of  the 
Queen's  Bench  went  further  tlian  the  Chief  Justice  tliought 
legitimate,  ia  giving  an  uiinsiial  and  even  artificial  meaning 
to  a  word,  for  the  purpose  uf  keeping  within  tho  apparent 
scope  of  the  Act.  The  treaty  between  Great  Britain  and 
tbe  United  States  of  1642  and  the  6  &  7  Yict.  c.  76,  passed 
to  give  tlie  Executive  the  necessary  powers  for  carrying  it« 
provisions  into  effect,  having  provided  that  each  State 
sliould,  on  the  requisition  of  the  otiier,  deliver  up  to  justice 
all  persons,  who,  being  charged  with  murder,  "  piracy,"  or 
other  crimes  tlierein  mentioned,  committed  within  tJie  juris- 
diction of  either  State,  should  seek  an  asylum  or  be  found 
within  the  territories  of  the  other ;  it  was  held  that  the 
word  "piracy"  was  coiitined  to  those  acts  which  are 
declared  piracy  by  the  municipal  law  of  either  country, 
EUch  as  slave-trading,  and  did  not  include  those  which  are 
piracy  in  tho  ordinary  and  primary  sense  of  the  word,  tliat 
is,  jure  gentium  :  for  as  the  latter  offence  was  within  the 
jurisdiction  of  all  States,  and  was  triable  by  all,  and  the 
offenders  could  not,  consequently,  bo  said  to  seek  an  asylum 
in  any  State,  since  none  could  be  a  place  of  safety  for 
them,  that  species  of  the  crime  was  not  within  the  mischief 
intended  to  be  remedied  by  the  treaty  or  tbe  Act.  (i). 

(o)  Weltered  v.  Calcult,  6  Scott         (J)  Be  Ternnn.  or  Tis-nnn.  33  L. 

N.  B.  401( ;  see  niso  R.  v.  MasttT-  J,  M.  C.  2fll,  5  B.   &  «,  04.1     Sea 

ion.  IJA.&  K,  163.    {See also,  snifi,  also  K wok  All  Siog  v.  At  y.-Gtinl. 

iS  St:  Walnut  V.  Wade.  103  U.  8.  5  P.  U.  179. 
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[Again,  under  an  act  forbidding  the  eeUing  of  wine,  eto., 
without  a  lioense,  except  by  a  wine  grower  selling  '^  ou  his 
own  premifies,"  it  was  held  that  the  latter  must  be  the 
place  of  prod  action  or  mannfactare.'" 

§  98.  [As  further  illastrations  of  construction  conforming 
with     the  rnle   in  question,   the  following  instances  are 
worthy  of  notice.      A  statutory  exemption  of  ship-owners 
from  liability  for  loss  by  fire,  but  excluding  from  the  bene- 
fit of  the  act  the  owners  of  yessels  engaged  in  inland  navi- 
gatioQ,  was  held,  nevertheless,  to  extend  to  vessels  navigat* 
ing  the  giieat  lakes,  such  navigation  not  being  inland  within 
the  meaning  of  the  exception.'"      An   act  authorizing  the 
issning  of  bonds  by  a  county  in  aid   of  the  building  of  a 
railroad  and  other  works  of  iutemal  improvement,  was  held 
not  to  authorize  the  issuing  of  bonds  for  the  building  of  a 
courthouse,  it  appearing,  from  the  fact  that  another  statute 
had  authorized  the  borrowing  of  money  for  county  buildings, 
that  this  particular  object  could  not  be  within  the  intention 
of  the  general  language  of  the  later  act."*  A  statute  requir« 
ing  oortain  contracts  to  be  in  writing,  and  the  consideration 
to  be  expressed  theiein,  applied  to  executory  contracts  only, 
aud  not  to  instruments  which,  of  themselves,  by  words  of 
grant,  assignment,   surrender  or  declaration   of  trust,  are 
effectual  to  pass  the  estate,  title  or  interest.'*^   An  act  allow- 
ing tho  issuing  of  warrants  of  attachment  in  any  action  aris- 
ing on  contract,  for  the  recovery  of  money  only,  was,  by 
reference  to  other  provision^  upon  that  head,  showing  that 
its  subject  matter  was  only  claims  of  liquidated  and  ascer- 
tainable amounts,  held  inapplicable  to  suits  upon  breach  of 
promise  of  marriage."*      In  an  act,  whose  manifest  object 
was  to  prohibit  sheriffs  and  their  deputies,  in  their  official 
capacity,  from  becoming  purchasers  at  their  own  sales  and 
being  induced  to  act  corruptly  in  relation  to  them  by  their 
interests  as  purchasers,  the  generality  of  the  language  tor- 
bidding  any  sheriff  or  any  deputy  sheriff  to  purchase  any 


'"Stat© v.  Wyl,65Mo.67. 

>•"  Moore  ▼.  Transp.  Co.,  24 
How.  1. 

***  Lewis  V.  Sherman  Co.  Coxa- 
m'rs,  1  McCrary  877. 

9 


»■*  Cruger  v.  Cruger.  5  Barb.  (N. 
Y.)  325. 

>**  Barnes  t.  Bock)  1  Jmob,  (N. 
y .)  268. 
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pioperty  at  any  execution  sale,  and  declaring  all  parcliaBes 
so  made  void,  was  so  restrictud  as  not  to  interfere  with  the 
riglit  of  a  Blieriff  oi"  deputy  to  bid  upon  and  purcliaee  prop- 
city  Bold  by  anotlier  on  an  execution  issued  upon  a  Judg- 
ment lield  by  tlie  former,  z.  e,,  with  t  be  col  lection  oFliis  own 
ilomands."*  Wiiere  a  municipal  ordinance  forbade  the  Bale 
iif  freeli  meat,  witbin  certain  limits,  except  by  licensed  per- 
BonB,  but  contained  a  proviso  in  favor  of  farmcra  permitting 
tliera  to  aell  meats,  tbe  produce  of  tlieir  farms,  it  was  held 
tliat  ORO  wbose  business  was  tbut  uf  a  butcbcr  was  not  i^lthia 
the  proviso  altbongh  the  meat  sold  by  bim  came  from  his 
farm,  if  tbe  latter  w.ta  only  an  append^ige  to  bis  business  as 
a  bntcber.'"  Conversely,  one  employed  to  buy  a  piece  of 
real  estate,  tliat  not  being  Iiis  regular  bufiiness.  does  not 
tliereby  become  a  real-estate  broker,  within  the  meaning  of 
a  statute  reqniriug  sucb  to  he  licensed.'" 

§  99.  [In  the  numerous  statutes  which  give  laborers  cer- 
tain preferences  over  other  creditoi-s,  liens  or  immunities, 
the  word  "  laborers  "  has  been  variously  construed.  Under 
statutes  giving  preferences  to  laborers  for  their  wages 
out  of  the  proceeds  of  execution  against,  and  sale  of,  the 
property  of  their  employer,  it  has  been  held  that  as 
iaburere  shonld  be  regarded  only  those,  who,  with  their  own 
bands,  perform  the  contract  they  make  with  tbe  employer, 
iind  that  one  who  performs  a  contract  to  deliver  lumber,  by 
hiring  teams  and  drivciB,  is  not  a  laborer  witbin  the  mean- 
ing of  the  act,'**  Moreover,  as  the  object  of  these  acts  is  to 
secure  to  tlie  manual  laborer  the  fruit  of  his  own  foil,  for 
tbcsiibsisteoceof  himself  and  his  family,  the  term  "laborer" 
wiiM  held  not  to  embrace  a  civil  engineer;"*  the  members  of 
LIU  (engineer  corps  or  an  assistant   general    manager;"'  the 

'"  JncksoD  T.  Collins,  3  Cow. 
(N.  Y.)85.  Uomp,  pi«t,  i;S70. 

'"  Kocheslcr  t.  PolliDger,  17 
W.-nd.  (N.  Y.)  265. 

'"Cliad-wick  v.  Collins,  36  Pu. 
St,  138.  So,  "The  word  'dealiT" 
ulone,  In  b  Tariety  of  slntutte.  in- 
cluiling  crlmfoal  ooes,  is  lield  not 
to  1)0  Butiifled  bv  a  single  instance 
of  IralHc  :"  Blsn.,  Wr.  L.,  %  210, 
cit.:   Carter  ▼.Bute,    44   AJa.  S9; 


\ 


Overall  v.  Bezcnu,  87  MicU.  SOe  ; 
Barlon  v.  Morris.  10  Phila.  (Pn.) 
360  ;  Slate  v.  Yearby,  83  N.C.  561. 
Bee  also  Eaalman  v,  Cliiciigo.  »7 
111.  178.  But  Cotnp.  Stale  v.  Pud- 
dork.  34  Vl.  312. 

I"  Wentworth'H  App.,  83  Pa.  St. 
46U. 

"»  Ph.,  elc,  R.R.  Co.  v.  Lfuffcr, 
84  Pn.  St.  108. 

"'  Stale  T.  Rusk,  M  Wis.  465. 
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f>i€8idcnt  of  an  insolveDt  maDnfaciariug  corporation,  in 
respect  of  bis  salary  ;'"  or  an  overseer.*"  So,  under  an  act 
forbidding  preferences  in  assignments  for  the  benefit  of 
creditors,  except  in  favor  of  laborers,  servants  and  employees^ 
a  inanafactorer,  wbo,  nhder  the  contract  with  the  assignor, 
'Sawcd  at  his  own. establishment,  by  his  machinery  and  hands, 
A  certain  quantity  of  lumber  furnished  by  the  assignor,  was 
Jield  not  entitled  to  any  preference  made  in  his  favor  in 
the  assignment."^  Similarly,  under  statutes  prohibiting  the 
attachment  of  laborer's  wages,  the  pay  of  a  boss  of  a  depart- 
ment, at  a  certain  rate  per  month,  he. employing  and  dis- 
charging the  hands,  was  held  not  protected  ;"*  nor  the 
money  due  under  a  contract  to  one  who  had  contracted  to 
•excavate  and  grade  a  street  at  a  certain  rate  per  cubic  yard, 
and  used  two  carts  and  several  horses  in  the  prosecution  of 
the  work,  with  a  number  of  men  sufficient,  with  himself,  to 
keep  the  carts  and  hoi*8es  employed."*  But  it  is  otherwise 
as  to  the  money  earned  by,  e.  g.^  a  miner,  by  his  own  labor, 
who  employs  a  common  laborer  to  assist  him  at  so  much  per 
tlay  ;"'  for  a  man  who  earns  his  livelihood  by  his  own  per- 
gonal manual  labor  is  a  laborer,  although  his  superior  skill 
and  care  may  entitle  him  to  a  greater  compensation  than  the 
eomnion  laborer,*"  and  it  is  immaterial  whether  the  wages 
agreed  to  be  paid  are  measured  by  time,  by  the  ton,  or 
piece,  or  any  other  standard  :*"  and  the  helpers  or  assistants 
of  the  chief  workman,  where  the  nature  of  the  work  requires 
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.  >«  England  v.  Organ,  etc.,  Co., 
41  N.  J.  Eq.  470. 

»-»  Whitnkcr  v.  Smith,  81  N.  C. 
^40.    But  see  Callins  v.   Mining 
€0..  3  Utah,  210,  to  the  effect  that 
it    includes  a  superintendent    or 
r>remaD  of  a  mine  ;  and  Stryker  ▼. 
•Caasidy,  76  N.  Y.  50,  that  the  word 
**  Inbor  "  in  the  mechanics'  lien  law 
<»r  1863,  includes  skilled  lalior,  e,  g.^ 
of  on  architect,  irrespectively  of 
the  grade  of  employment.    Com- 
pare with  this  Pa.,  etc.,  R.  R.  Co. 
V.  Leuffer,  84  Pa.  St.  168.  per  Shars- 
^0(id,  J. :  '*  It  is  true,  in  one  sense 
the  engineer  is  a  laborer  ;  bnt  so  is 
the  lawyer  and  doctor,  the  banker 
ADd  oorponition  officer,  yet  no  stat- 
istician iias  ever  heen  known  to  in- 


clude these  among  the  laboring 
classes.'*  (p.  173.) 

>^-*Campfleld  v.  Lang,  35  Fed. 
Rep.  138. 

"•  Kyle  V.  Montgomery,  78  Ga. 
387. 

"•  Heebner  ▼.  Chave,  5  Pa.  St. 
115.  But  that  a  teamster  is  a 
laborer,  see  Mann  v.  Burt,  85  Kan. 
10. 

»"  Pa.  Coal  Co.  ▼.  Costello,  83 
Pa.  St.  341. 

i^>  Ibid.  (The  decision  in  Heeb- 
ner V.  Chave,  supra,  is  doubted  in 
this  case ;  but  it  is  approvingly 

2 noted  in  Pa.,  etc.,  R.  R.  Co.  v. 
leuffer,  supra.)  Comp.  Stryker  v. 
Cassidy.  supra. 

"»  Seiders's  App..  46  Pa.  Sti  67. 


13S  Mnnct  tuTTEM  AMD  omimoT.  [$  lOO 

Micb,  u»  u  Dwch  withiD  tbe  protection  of  theM  Blttnt—  aa 
KTO  tliOM  of  Um  principal  Worknuui,  tlioim^  tbe  fomtvr  be 
cmployod  hj  the  latter  u  tbe  ageDts  of  tbe  [m>prietor.***  A 
"  OMMolting  engineer  "  wu  Iield  not  to  be  ft  "  laborer  "  o( 
*'  operative"  witliin  the  metning  of  an  act  cliargiog  stock- 
lioldere  for  tlie  lerTicea  of  aooh  raodered  to  tbe  oorpont- 


§  109.  [An  act  prohibiting  wagers  or  bets  apon  the  reenlt 
of  elections  was,  with  reference  to  ita  object,  oonatrned  to 
refer  oiilj  to  electioDB  to  pnhlic  offices,  not  to  primary,  or 
corporate  eleotionB.*"  An  act  relative  to  costs  in  partition 
proceedings  provided  "that  tlie  costs  in  all  caaes  of  parti- 
tion .  .  with  a  reasonable  allowance  to  the  plaintiffs  or 
petitioners  for  connsel  fees,  to  be  taxed  by  the  coart  or 
under  its  direction,  shall  be  paid  by  alt  the  parlies  in  pro- 
portion to  their  several  interests."  It  was  held  that  tbo 
object  of  this  provision  was  to  eqnatize  the  harden  of  mak- 
ing partition  ;  that,  therefore,  it  anthonzed  the  court  to  fix 
ii  reasonable  allowance  for  plaintiff's  counsel  fee,  graduated 
Hccording  to  the  nataro  and  extent  of  the  services  necessa- 
rily rRudci-ed  for  tlie  common  benefit  of  all ;  bnt  not  for 
services  in  an  adversary  proceeding,  resalting  from  a  defense 
to  plaintiffs  demand  for  a  partition,  or  from  any  other 
cnn«e."*  An  act  provided  that  '*  the  widow  or  the'  children 
of   any   decedent  .  .  may  retain   property  to  tlie  value  of 


w»  Ibid. 

'■■  KridWU  V.  Brown,  88  Barb. 
(N.  Y.)  380.  _ 

'"  Com'ib  T.  Well*,  17  ^.  N. 
O.  [P.i.)  164  ;  whilaC.  from  the  Mme 
i-ODsi<leralina,  a  conotitutional 
p^u^lsioa  di^wfUftlifying  from  liold- 
iDg  uDf  nSci:  of  imai  or  profit. 
nod  depiivlug,  for  tbe  period  of 
fouryears,  o(  tberielitof  sulTragc, 
liny  person  wlio  Bball.  wbile  n  i^un- 
ddale  for  otBce,  willfully  violate 
any  clLCIioii  luw.  waa  bcid  [o 
extend  In  laws  repainting  primary, 
or  delegate  elcclinna  :  Leoiiai'd  v. 
Com'ib.  liaPft.  St.  607.    Post.  § 


In   Cuin'lb   V.   Uowe.    144 
Mass.     144,     an     ad      puni^bios 
•■wboerc:    ...  at   any  national.     Pa.  St.  SSO. 
(tnte,  or  municipal  election  .... 


knowlingly  girei  more  tbon  one 
ballot  at  one  tima,"  etc.waB  beld 
inapplicsblt)  to  a  inunici|)al  elec' 
tion  upon  aquealioa  of  granllng 
1ic«iiac  for  tbe  sale  of  liquor*.  I'bo 
decision  I*  bawd  upon  the  "  obvi- 
ous purpose  "  of  iLe  original  enact- 
meat  and  Biibauquent  re-ensctmeDt 
of  tbe  stiiluti',  and  upon  a  refer- 
ence lo  llie  itclB  concerning  elvc- 
lioDS  in  force  at  tbs  time  of  tlie 
enactroent  of  tbe  statute,  there  be- 
ing none  for  such  eircliooa  (See 
ante,  g  85).  and  to  other  ads  in 
pun  materia  ibowlng  that  the 
word  "  ballot  "  wns  not  uecd  ooa- 
cerning  suob  flIectioDS. 
'"  Fidelity,  etc,  Co'i.  App..  108 
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$S00  . .  for  tlie  use  of  the  widow  and  f amilj."  The  object 
of  the  act  beiDg  aaeertatned  to  be  merely  a  temporary  pro- 
vtaion  for  the  widow  and  thoee  immediately  dependent  npon 
tlie  d^eaeed,  it  followed  that  the  ailQwance  oonld  not  be 
daimed  by  a  widow  who  had  deserted  lier  hnsband;  who  was 
Uviug^  in  a  foreign  eonntryy  separated  from  and  her  hnsband 
and  never  part  of  his  family  in  the  state  ;  who  had  married 
aigaiii ;  nor  by  diiidren  who  were  adnlts,  not  members  of 
the  decedent's  immediate  family,  bnt  who  had  left  his  home 
to  provide  for  themselves  ;***  nor  by  a  widow  who  had  been 
divorocd  from  the  decedent,  a  mensa  ot  thoro.***  And  the 
main  purpose  being  to  provide  for  the  widow,  the  act  was 
held  not  to  apply  to  the  property  of  a  wife  and  mother,  in 
favor  ot  her  children,  as  against  her  hnsband,'"  whilst  it  did 
«l»ply  to  the  property  of  a  widow,  in  favor  of  her  children, 
as  against  l>er  creditors/"  Again,  the  charter  of  a  railway 
eoinpany  gave  it  all  tlie  rights  and  privileges  for  the 
nettling  and  obtaining  the  right  of  way,  then  enjoyed  by 
eertain  other  railway  companies  a^so  incorporated  by 
special  acts.  The  latter  referred  to  and  designated  the 
manner  in  which  those  corporations  might  acquire  the  right 
of  way  over  private  property.  This,  therefore,  being  the 
object  and  subject-matter  of  the  provision,  the  generality  of 
its  language  was  restricted  thereto,  and  not  permitted  to 
inclade  or  extend  to  the  mode  of  settling  differences 
between  township  auihorities  and  the  railroad  company 
wlien  the  latter  had  taken  possession  of  a  public  road.'"  A 
posthumous  child  of  a  brother  of  an  intestate  would  not  be 
a  ^  posthumous  relation  "  within  the  meaning  of  an  intes^^ 
fate  act  unless  bom  after  tlie  death  of  the  intestate ;  for  the 
reference  is  to  him."* 

§.  101.  [Where  an  act  provided  for  the  improvement  of  a 
niad  from  the  village  of  H.  to  that  of  M.,  a  construction  of 
its  language  with  reference  to  the  subject  matter  demonstrated 
that  tlie  phrase  '^  from  "  the  village  of  H.  was  intended  to  in- 

>M  NevfD's  App.,  47  F%  St  880.  >•*  Hine'e  App.,  04  F^  St  881. 

^  Hettrick  V.  Heltriek^  56  Pa.  ^  DaDTUle,  etc.,  R.  R.  Co.  t. 

dL  200.  Oom'tfa,  78  Pa.  8t.  29,  30. 

m  Ekn^n  App.,  84  Fa.  St.  846 ;  ^  Shrirer  ▼.  State,  65  Md.  278. 
Wainerr's  App.,  105  Id.  846. 
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chide  ft  partof  tlioeaine."*     A  statute  wliose  main  ol>ject  was- 
taxation,  antliorized  tlie  ti'caeurer  to  collect  biuiib  to  be  paid 
liy  curators  of  vacant  8iic<:eseione.   It  was  lield  to  be  reatrictod 
to  stuns  that  should  go  into  the  trcaaury   as  a  revenae,  and 
not  to  include  those  which  sliould  be  deposited   there   for 
iibsont  heirs  and   which   constituted  do  part  of  tbe    rev- 
i-nuc."'    The  object  of  tlie  New  Hampshire  etatnto  permit- 
ting an  allowance  to  be  made  by  tlie  probate  judge    to  a 
widow,  out  of  her  deceased  liosband's  estate,  for  her  **  pres- 
ent support"  being  that  of  a  provision  for  her  immediately^ 
:iftLT  licr  husband'a  deatli,  tiiore  was  held  to  be  uo  anthority 
fur  making  her  the  allowance  aftei-  tbe  lapse  of  several  jrears, 
iijiDii  settlement  of  the  estate. "*      Where  the  charter  of  a 
cemetery  company  provided  that  a  certain  nnmbef  of  acreft 
nf  Und  slionld  be  forever  appropriated  and  set  apart  as  a. 
(Ginotei'y,  which,  so  long  as  nsed  as  such,  should  not  be  lia- 
li!e  to  any  tax  or  public  imposition  whatever,  it   was  held, 
thtit.  as  tiio  object  was  to  exempt  the  property  from  all 
tajicp  and  charges  imposed  for  the  pnrpose  of  revenue,   but 
not  to  relieve  it  from  impositions  inseparably  inddent  to 
the  location  in  regard  to  ortior  property,  a  paving  tax,  for 
paving  tbe  street  iu  Front  of  the  property  in  question  was 
nutombniced  in  the  exemption,  notwithstanding  the  general 
iitiJ  sweeping  language  in  which  it  was  declared.*** 

[On  the  general  principle  under  discaBsion  would  seeoa 
iklao  to  rest  the  rnle  that  an  act  adopting  another  by  refer- 
ence does  not  adopt  it  beyond  tbe  purposes  of  tbe  new 


"  SnillL  V.  Htlmer,  7  Barb.  <N. 


'  '"  Hiibbiird  v.  Wood,  15  N. 
74.  Four  ymrs  bad  e1np»cd 
'**  Ballimore  v.  Greer 
(Jcm'y.  7  Md.  817.  And  __,  __ 
sltnlliir  effect :  Be  Mnror,  etc.,  ot 
New  York,  11  Jolin*.  (N.  \.)91; 
m*ecker  v.  Bitllou.  8  Wpnd.  (N. 
Y.|  2«8  ;  People  v.  Brooklyn,  4  N. 
Y.  (4  Conist.)  429.  But,  wlicrc  rtie 
i:li»iter  of  ii  cemeleiy  company 
provided  tiiBi  Ibe  lands  (hereof 
sliould  be  "eicDipt  from  tnxatiiin, 


except  for  Btal«  purpOMS,"  and  tb« 
city  witbin  wboae  txtundarlea  tbef 
lay,  Hiid  wblch  bad  couatrunted  a 
Btre«t  along  the  lin<    ~' 


asscasmeni  upon  tbem  to  defray 
p&rt  of  Ibe  cost  of  aneb  iipprOTe> 
mcnl,  it  WB8  beld  tbat  tbe  aaaeas- 
meiit  was  nspeciet  of  local  tszalioB 
and  witbin  the  exemption  cIaum 
of  the  cbmler  ;  Olive  Oem'y  Co.  v. 
Pbiladelpbia,  98  Pn.  St.  139. 

i»*Com'lb  V.  BetiB,  76  Pa,  8l 
4flS,  471  i  Graver  v.  Febr,  89  Id. 
460,  464.  In  JoneS  v.  Dexter.'  » 
Flo.  276.  it  i>  said  that  a  referencA 
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§  102.  OlQect  may  Supply  Une3q;>remwd  Oondition. — [A  consid- 
erution  of  the  object  and  subject  matter  of  an  act  may  also 
circainscribe  the  broad  meaning  of  words  by  supplying  that 
in  the  language  of  the  statute  which  must  have  been  the 
intention  of  the  same  but  is  not  exproasly  stated.      Thus, 
where  a  statute  required  insurance  companies,  before  com- 
mencing business,  to  have  a  certain  amount  secured   by 
mortgage  *^  on  unencumbered  real  estate,"  it  was  held  that 
the  land  must  be  within  the  state.'**     So,  under  an  act  which 
entitled  a  defendant  against  whom  judgment  had  been  recov- 
ered to  a  stay  of  execution,  if  he  ^'  in   the  opinion  of  the 
conrt  is  possessed  of  a  freehold,  woilh  the  amount  of  such 
judgment  clear  of  all  incumbrances,"  it  was  held  that  the 
freehold  must  be  within  the  county  where  the  judgment 
was  entered.***      The  object,  in  each  instance,  was  to  create 
or  furnish  a  security.     In  order  to  be  effectual,  the  security, 
in  the  firet  case,  must  be  within  the  state's  jurisdiction,  in 
l\io  latter,  within  the  reach  of  the  judgment  creditor  and 
the  efficacy  of  the  judgment  as  a  lien.***] 

§  103.  Beneficial  Oonstruction. — It  is  said  to  be  the  duty 
of  the  judge  to  make  such  construction  of  a  statute  as 
b*hall  suppress  the  mischief  and  advance  the  remedy  (a); 
and  the  widest  operation  is  therefore  to  be  given  to  the  en- 
actment, 60  long  as  it  does  not  go  beyond  its  real  object  and 
scope.  When,  for  instance^  the  language,  in  its  usual  mean- 
ing, falls  short  of  the  whole  object  of  the  lcgislatni*e,  a  more 
extended  meaning*  may  be  attributed  to  it,  if  fairly  suscept- 
ible of  it.  The  scope  of  the  Act  being  ascertained,  the 
words  are  to  be  construed  as  including  every  case  clearly 
within  that  object,  if  they  can  do  so  by  any  reasonable  con- 


in  ODc  act  to  another  incorporates 
in  the  former  only  the  general 
powers  anc)  provisions  of  the  latter, 
not  the  special  ones;  sueb  only  as 
will  stand  with  reason  and  right: 
and  that'  the  incorporated  provis- 
ions wUl  l>e  more  liberally  con- 
strued in  the  incorporating,  than  in 
the  incorporated  statute.  See 
Qqidq  t.  Fid.  Ben.  Ass^n,  post, 
"  108 

"*  State  V.  King,  44  Mo.  288. 

'**  Com'th  ▼.  Meredith,  2  Binn. 


(Pa.)  482. 

^*^  No  distinction  has  been  made 
in  the  application  of  the  rule  dis- 
cussed in  this  chapter,  as  between 
penal  and  other  stat  utea.  A  glance 
at  the  decisions  cited  will  show 
that  the  rule,  thus  far,  applies  to 
both  classes. 

(a)  Heydon's  Case,  8  Rep.  7b. 
Pw"  Lord  Eenyon  in  Turtle  v. 
Hartwell,  6  T.  K.  429  :  per  Cock- 
burn,  C.  J.,  in  Twycross  v.  Qrant, 
2  C.  P.  D.  680. 
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htiuction,  altboDgli  the;  point  primarily  to  anotber  or  k  more 
limited  class  of  cases  (s).    Tbue,  Aota  wliidi  gave  a  **aiiigle 
wuinaQ  "  who  had  a  bastard  obild  tbe  right  to  sne  the  pntatiVv 
futlicr  for  its  iDuinteiuiiK«  liare  been  beld  to  indade  io  tbat, 
i;.\|>re8sion,  not  only  a  widow  (i),  but  a  married  woman  liv- 
lij^  apait  frota  ber  bnsb«ud  (c);  fur,  die  general  object  of 
I  lid  Act  being  to  compel  men  to  contribute  to  tbe  support  of 
their   illegitimate  offspring,  eren  a  married  wemaD   living 
under  cironmstaDcea  incompatible  with  marital aooesa,  tlioogli 
nut  ill  popular  language  a  single  woman,  is  nevertheless,  for 
tlie  purposes  of  the  Aet,  and  therefore  in  the  contemplation 
of  the  iegislatnre,  as  "  single  "  as  a  woman  who  has  no  has- 
lia[id.     [So,  where  tbe  object  and  context  of  a  statute  require 
it,  tiic,plirflse  "  single  man  "  may  be  taken  in  a  generic  sense, 
■M  inctnding  an  unmarried  woman.***    And  under  a  statate 
pniitshing  any  person,  wbo,   iu  tbe  nigbt,  should  wlllfiilljr 
disturb  any '' nei^lLboi'bood  or  family,"  an  iudictment    lies 
foi'  disturbing  a  woman  occupying  a  dwelling-hooae  alone.'** 
So,  u  surety  was  hold  included  iu  the  phrase  *'  co-partnera,  or 
joint  or  several  obligors,  or  promissors,  or  contractors,"  the 
iloiith  of  one  of  wliom  was  not  to  diechaigo  his  estate.**" 
And  an  act  giving  to  a  married  woman  tlie  power  to  convoy, 
with  the  assent  of  her  husband,  any  real  or  personal  proper- 
ty wliicb  might  como  to  her  by  "gift  of  any  person  except 
lier  busijand,"  was  held  to  confer  tbe  right  to  alienate  land 
convoyed  to  ber  by  a  third  pei'son  for  a  pecuniary  considera- 
lioii.*"    The  word  "grain,"  in  a  penal  statute,  was  hold  to 
include  millet^  or  sugar  oune seed,***  and  the  phrase  "inliab- 
iicd  dwelling  house,"  in  a  statute  against  arson,  to  embracea 

(a)  Ar  CleMbf.  B.,  In  Soott  r. 
LtKg,  2  Ex.  D,  42. 

(i)  Antuny  v.  Cnrdenham.  2 
lluU.  IM:  K.  r.  Wj-moDdbam,  S 
Q,  B.  541. 

(;>  U.  T.  HLkioKtoa,  3  B.  &  B. 
rA6.  a  C.  nom.  Eip.  QrimeB,  32 
L.  J,  M.  0. 168 ;  R.  v.  Collingwood, 
13  Q,  B.  aSl  ;  R.  T.  Luffe,  8  Eait, 
lUK.  (;cniip.  SiBcey  v.  Unlell.  i 
li.  B.  D.  2a  1. 

"•  Silver  V.  Ladd.  7  Wall.  817. 
Wbero  a  part  of  an  entire  Iraet  of 
laiid  upon  wkieb  plaintiff's  nill 
\i'iu  built,  iDcludifl^  tbe  pond  or 


wutu'  Ixudii  vhicb  was  a  necMttu? 
mljimcl  or  appiirlenance  to  the 
mill,  wilt  ia  a  certain  county,  the 
remaiader  being  in  another,  it  wa> 
held  that  tliie  wosa  "ungle  tene- 
nHsDt  "  wltbin  the  meaning  of  the 
BUtutB  glriog  Ju:tsdlcli«a  to  the 
oourt  of  eilLer  caunlj' :  Finney  t. 
BtunervilU,  80  Pa.  Bt.  S9. 

'"NdCT.  People,  88  111.  M. 

•*<>Bo«tDaB  T.  EUtW,  S3  Pa. 
St.  108. 

<*'  Chapman  v.  Miller,  128  HaM. 


sea. 


■•  HolhtDd  T.  Stats^  M  Oa.  4C0. 
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jaiL"**]  The  ftathoiity  given  by  the  Mimicipal  Corporatms 
Aet  to  expend  the  local  funds  upon  ^  corporate  bnildings" 
waa  conatrned  aa  extending  to  the  cost  of  liniog  tlie  corpor- 
ation pew  in  the  chnrcli  {a).  [So,  under  a  atatnte  authorizing 
the  deatruotioQ  of  a  building,  bj  order  of  the  mayor  of  a 
«ity,  to  prevent  the  spreading  of  a  eOAflagratioriy  and  a 
recovery  against  the  municipality  in  favor  of  the  owner  and 
4iU  penions  having  any  estate  or  interest  therein,  it  was  held 
that  injury  to  personal  property  in  the  bnildiog  could  be 
reoovefed  by  tiie  tenant  oeenpyiDg  the  same,  in  addition  to 
the  recovery  by  the  owner  of  tlie  building  itself  for  the 
damage  done  to  it*^]  An  Act  which  required  a  rail- 
way company  to  make,  for  the  accommodation  of  the 
ownens  and  occupiers  of  the  adjacent  lands,  sufficient 
fences  for  protecting  the  lands  from  trespass,  and  the  cattle 
of  the  owners  and  occupiers  from  straying  tliereout,  was 
held  to  iueludc  in  the  term  ^^  occupier  "  a  person  who  merely 
had  put  ]iis  cattle  on  land  with  the  license  of  the  occupier  (a). 
And  the  same  word,  even  wlien  coupled  with  '^owner,"  has 
been  construed,  with  the  view  of  promoting  the  object  of 
the  enactment  and  reaching  the  mischief  aimed  at,  as  includ- 
ing a  person  standing  on  a  spot  in  a  park  or  place,  where  he 
had  no  more  right  to  stand  than  any  other  person  {b).  So,  it 
was  held  that  a  fishing-boat  of  ten  tons  provided  with  masts, 
which  unshipped,  and  sails  used  for  going  to  sea,  but  which 
was  propelled  by  four  oars  in  harbor  and  shallow  water, 


***  People  V.  Cotteral.  18  Johns. 
<N.  Y.)  115 ;  Com'th  v.  Posey,  4 
CaU  (Va.)  109. 

(a)  5  &  6  W.  4,  c  W :  R.  ▼. 
Warwick,  8  Q.  R  Sas. 

^  New  York  v.  Lord.  17  Wend. 
<N.  T.)  285  ;  18  Id.  126.  But  tkitf 
doctrine  wm  oot  extended  ao  as  to 
permit  the  lessee  to  recoTer  the 
value  of  mercbaodiae  destroyed 
which  did  not  belong  to  him,  but 
was  the  property  of  otherSp  in  his 
possessioB  M  factor,  or  merely  oa 
•tomge:  Stone  t.  New  Torkp  26 
Wead.  (N.  Y.)  177.  See  ante,  g  96, 
U.  8.  ▼.  Yillttloiiga.  ii»  WaU.  8S. 
Tlie  attVhoritv  conferred  upon  the 
BUgFor  to  order  the  deeftructioo  of 
a  building  in  such  cases  was  held 


not  to  be  the  grant  of  a  right  of 
eminent  domaip,  and  therefore 
not  within  the  ooastitutional  pro- 
Tifiion  requiring  compensation  for 
the  faking  of  private  property;  but 
tlie  provision  of  the  statute  was 
only  the  regulation  of  a  right  whidi 
even  individuals  possess,  in  cases 
of  inevitable  necessity,  of  destroy- 
ing property  to  prevent  an  impend- 
ing calamity.  See  Klopp  v.  Live 
Stock  Ins.  Oo.»  1  Woodw.  (Pa.) 
446. 

(a)  Dawson  ▼.  Midland  R  Co.,  8 
£z.  ^ ;  and  see  Kittow  v.  Liskeard, 
L.  R  10  Q.  B.  7.    [See  ante,  %  95.1 

A)  See  Doggett  v.  Cattaros,  34 
L.  J.  0.  P.  4i ;  Bows  v.  Foowick, 
L.  R.  9  C.  P.  889.   [See  ante,  g  9G.] 
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was  ^^  a  ship "  within  the  MercUaDt  Shipping  Act   of  1862, 
which  provides  that  when  a  collision  betv:een  two  **  ships  " 
takes  place,  the  master  of  each   ship  is  bonnd  to    render 
assistance  to  the  other,  on  \>:\\n  of  the  cancellation  or  suspen- 
sion of  his  certificate.     Tliough  tlie  Merchant  Shippiog-  Aet» 
1854,  6.  2,  enacted  that  the  term  "  ship  "  should  ^^  have   the 
meaning"  thereby  '^assigned"  to  it^  viz.,  that  it    should 
*^  include  every  description  of  vessel  used  in  navigation  not 
propelled  by  oars,"  this  was  considered  not  to  be  a  definition, 
und  as  not  excluding  vessels  which  it  did  not  inclade  (a)» 
[Similarly,  the  term  ^*  vessel "  has  been  applied  to  a  floating 
elevator,  unlicensed,  unenrolled,  with  no  motive  power  or 
capacity  for  other  cargo  than  the  elevator;***  and  nnder  a 
statute  giving  a  lien  to  the  builder  of  a  vessel,  it  was  held  to 
include  a  canal  boat.***    In  a  statute  allowing  recovery  of 
damages  for  injuries  to  a  man*s  team,  cattle  or  horses  driven 
in  droves  along  the  highway,  are   held  included;**'  and  a 
^^  yoke  "  of  oxen,  in  an  exemption  statute,  is  not  necessarily 
confined  to  cattle  broke  to  work,  if  they  are  intended  by 
their  owner  for  use  as  work  cattle  and  are  old  enough  to 
be  so  used.***    Under  a  similar  statute,  a  **  buggy "  is  a 
"  wagon,"***] 

§  104.  «  Done  **incladijigM  Omitted. » — ^The  statntes  which 
reqnii*e  notice  of  action  for  anything  ^*  done  "  under  them  are 
constrned  as  including  an  omission  of  an  act  which  ought  to 
be  done  as  well  as  the  commission  of  a  wrongful  one  (5). 

§  105.  Qui  faoit  per  Alinm,  eto.-«A  statute  which  requires 


(a)  In  r€  Fergufison.  L.  R.  6  Q. 
B.  2»).  Comp.  The  Mac,  7  P.  D. 
88.  See  86  &  87  Vict.  c.  85,  s.  16. 
[A  statute  of  Georgia,  of  1842,  gave 
a  lien  to  those  furnishing  logs  to 
steam  saw  mills.  The  act  of  1857 
repeulccl  this  act  as  to  all  saw-mills 
upon  the  several  mouths  of  the 
Altamaha,  and  declared  that  the 
"  mouths  of  the  Altumaha  "  should 
include  all  mills  within  10  miles  of 
Darien,  in  a  straight  line.  It  was 
held  that  a  mill,  not  strictly  on  one 
of  said  mouths,  but  within  10  miles 
of  D.  by  a  straight  line,  was  within 
the  terms,  of    the    act  of   1857  : 


Townsend  Sav.  B'k  ▼.  Bpping,  ^ 
Woods.  890.] 

^  The  Hezekiah.  8  Ben.  556. 

»•  King  ▼.  Greenway,  71  N.  Y. 
418. 

«"  Elliott  ▼.  Lisbon,  57  N.  H, 
27. 

^  Mallery  ▼.  Berry,  16  Ean 
294. 

^  Allen  V.  Coates,  29  Minn.  40; 
and  so  is  a  hearse :  Spikes  y.  Bur- 
gess. 65  Wis.  428. 

(b)  Wilson  e.  Halifax,  L.  R  8 
Ex.  114 ;  Pouisum  e.  Thirst,  L.  R 
2  C.  P.  449 ;  see  also  Davis  e.  Ctirl- 
Ing,  8  Q.  B.  286 ;  Newton  e.  Ellis, 
5  £.  &  B.  115. 
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something  to  be  done  bj  a  perBon  would  be  complied  with, 

in    general,  if  the  thing  were  done  by  another  for  him  and 

by  Jiis  anthority ;  for  it  wonld  be  presumed  that  there  wai^ 

no  intention  to  prevent  the  application  of  the  general  princi- 

pie  of  law  that  qui  facit  per  aliatn  fadt  per  ee ;  unless  there 

was  something  either  in  the  language  or  in  the  object  of  the 

statute  which  showed  that  a  personal  act  was  intended.     On 

this  ground,  an  Act  of  Parliament  which  requires  that  notice 

of  appeal  shall  be  given  by  churchwardens  is  complied  with 

if  given  by  their  attorney  {a) ;  [and  a  statutory  requirement 

of  an  oath  to  be  administered  ^'  by  the  court  or  judge"  is 

satisfied  by  an  oath  administered  by  the  clerk  of  the  court, 

in  open  court,  under  the  direction  of  the  court,  and  tested 

by  the  clerk.*"]     So,  the  Dramatic  Copyright  Act,  3  &  4 

Will.  4?  c-  15,  which  requires  the  written  consent  of  the 

antlior  of  a  drama  to  its  representation,  would  be  sufficiently 

complied  with  if  the^  consent  were  given  by  the  author's 

agent  (&).     When  an  Irish  Statute,  after  giving  to  tenants 

for  lives,  or  for  more  than  fourteen  years,  the  right  of  felling 

any  trees  which  they  had  planted,  required  that'^^  the  tenant 

so   planting"  them  should  file  an  affidavit  within  twelve 

months,  in   a  form   given   by  the   Act,   which   purported 

throughout  to  be  made  by  the  tenant  personally,  the  House 

of  Lords  construed  the  Act  as  satisfied  by  the  affidavit  of 

the  tenant's  agent.     A  stricter  construction,  it  was  said, 
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(a)  R.  T.  Middlesex,  1  L.  M.  & 
P.  e21  ;  R  ▼.  Carew,  20  L.  J.  M. 
0.  44d.:  R  ▼.  Kenr,e  Q.  fi.  815. 
See  oilier  iostances  in  Walsh  v. 
Southwortli,  20  L.  J.  M.  0.  105,  2 
L.  M.  &  P.  91 ;  R  ▼.  Huntingdon- 
sbire,  1  L.  M.  &  P.  78 ;  Oilarles  v 

BUckweU,    1   O.    P.   D.    648;  269 

Lancaster.  8  Cb.  D.  498 ;  Nicholson 
«.  Hood.  9  M.  &  W.  865  ;  Brooker 

».  Wood,  5  B.  &  Ad.  1052  ;  Jory  v. 

Orchard,  2  B.  &  P.  89 ;  Philps  ▼. 

Wincbcomb.  8  Bulstr.  77.    Coinp. 

Bider   y.   Donell.   1    Taunt.  888. 

[See    ante,    g    74,    Riuhbun    y. 

Acker.  18  Barb.  (N.  Y.)  898.  that 

A  requirement  of  notice  to  a  person, 

in  a  statute,   prima  facie   means 

persona]  notice  to  him.] 
«•  Oaks  V.  Rogers,  «  Cal.  197. 

fiemewhat  analogous  to  the  prin- 


ciple here  discussed  is  that  Inyolyed 
in  the  decision  in  Berlin  v.  High- 
berger,  104  Pa.  Bl.  143,  that  iin  act 
authorizing  the  recorder  of  deeds 
to  certify  the  recognizances  of  the 
sheriff,  taken  by  him,  to  the  pro- 
thonotary,  in  order  to  create  a  lien 
on  the  lands  of  the  sureties,  etc., 
was  complied  with  by  a  transmis- 
sion of  n  certified  copy  of  such  recog- 
nizance. See  ante  §  19.  But  under 
an  act  requiting  an  affidavit  of  loss 
to  be  served  on  a  railwav  company 
in  order  to  render  it  liable  for  stock 
killed  on  its  track,  service  of  the 
original  affidavit  is  essential,  and 
that  of  a  copy  thereof  insufficient : 
Cole  v.  R.  R  Co.,  88  Iowa  811. 

(d)  Morton  v.  Copeland,  16  C  B. 
517,  24  L.  J.  169. 


149 
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vonld  have  rendored  tlie  Act  inappHciblfi  to  most  of  tbe 
cases  which  it  had  in  view  (a).  [So,  aoder  -varfoos  statsitas 
reqniring,  ia  certain  actiooe,  tkkt  tlie  defesdaot,  iritliin  a 
specified  time,  thould  €le  %a  affidavit  of  defense,  and  mtUbor- 
izing  tlie  entry  of  jodguofint  for  plaintiff  in  defanlt  thttreof, 
it  lias  bem  held,  that,  in  order  to  prevent  freqneut  fiailnre* 
of  justice,  an  affidavit  of  defense  niaj,  in  oases  of  diflabiliCy 
or  absence  of  defeodant,  be  made  by  another  person^  oodu- 
sant  of  tbe  facts,  and  acting  for  the  defendant,  and  alwa/a 
by  a  party  in  interest  thoagh  not  of  reoord.*"] 

TIte  principle  is  well  illnstrated  by  two  decisions   aisder 
(be  6  &  7  Vict,  c  18,  which  required  that  the  person   who 
objected  to  a  voter  shonld  siga  a  notice  of  hie  objection,  and 
deliver  it  to  the  poBtiiiaator.    This  was  held  tf  Feqoire 
iwrsonal  eignatiirc,  bnt  not  personal  delivery  or  receipt.     It 
wue  material  that  the  person  objected  to  shonld  be  able  to 
ascertain   that  he  really  was  objected  to  by  tbe  objector, 
which  lie  could  not  bo  easily  do  if  a  signataro  by  an   o^nt 
was  adtiiittcd  ;  just  &&,  to  gnard  against  personation,  tlie  sig- 
nature of  a  voting  paper  nnder  tbu  former  Mnnicipal  CorptM** 
ations  Act  tniiBt  be  personal  and  not  by  agent  (h).     Bat 
there  was  no  valid  reason  for  enpposing  tliat  tbe  legielatare 
did  not  intend  to  give  effect  to  the  nile  qui  facit  per  aliam 
facit  pf-T  se,  in  the  case  of  tbe  mere  delivery  (a).    Tbe  knowI> 
edge  of  the  servant  maybe  constructively  that  of  the  master 
within  the  meaning  of  an    Act,  even    when   making    the 
rnneter  penally  responsible  (tZ).     An  Act  (18  &  19  Vict,  c 
121)  which  authorizes  jnstioes  to  enuimon  a  person  by  wltose 
:ict  a  nuisance  arises,  or,  if  that  person  cannot  be  ascertained 
tbe  occupier  of  tbe  premises  in  which  it  exists,  was  held  to 
authorize  the  summouing  of  tbe  occupier,  If  the  person  who 


(a)  MouDtcanbel  v.  Q-Neil,  0  H. 
L.  087. 

•"  Bee  Sleeper  t.  Dough 
WliMl.  (Ph.)  m;  Wesl  i  .. 
mons,  Id.  261  ;  Hunter  v.  Hellly, 
Sfl  PH  St.  BOe ;  Fniilev'  t.  Stetn- 
melz.  S3  Itl.  487;  Sbrsball  t. 
Wittc.  1  Phila.  177.  And  see  to 
similar  effect.  BiDgUam  v.  Alhnn, 
<111.)  2  Mon.  Jur.  13o. 


(b)  «  A  S  Wm.  4.  c  76,  a.  SS  :  B. 
V.  Tart.  1  B.  di  B.  ei\  88  L.  J. 
ITS  1  and  see  Monks  v.  Jackson,  1 

c.  P.  D.  wa. 

(e)  Cuming  v.  Toms,  7  M.  &  Or. 
S9  and  88. 

(d)  Coi^  T.  Jame^  L.J.7Q.  B. 
ISS,  ptr  hnab,  J. ;  B.  v.  Stepken^' 
L.  K  1  Q.  B.  TOS 
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Lad  aetaally  done  the  aet  waa  bis  servant,  aince  ia  law  the 
act  of  the  latter  ia  that  of  the  former  (a). 

%  109.  On  the  other  hand,  Lord  Tentcnden's  Aet,  9  G^o. 
4,  wbtch  requires  an  acknowledgment  '^  signed  bj  the  party 
chargeable  thereby,"  to  take  a  debt  out  of  the  Statute  of 
Liiiiitationa,  has  been  held  to  require  personal  signature,  and 
not  to  admit  of  a  signature  by  an  agent  (&).     But  this  con- 
stmction  was  based  partly  on  the  cireamstanee  that  another 
Statnte  of  Limitations  made  express  mention  of  an  agent 
(c).      Where  an  Act  required  that  noticee  should  be  signed 
by  certain  public  trustees,  or  by  their  clerk,  it  was  held  that 
the  signature  of  the  clerk  of  their  clerk,  who  had  a  general 
authority  from  his  employer  to  sign  all  documents  issuing 
frocD  his  office,  was  not  a  compliance  with  the  Act  {d).    [An 
act  requiring  the  oath  of  the  principal  is  not  in  general  com- 
plied with  by  an  oath  of  his  agent.*^    So,  e.  g.y  under  an  act 
mitliorizing  the  issuing  of  a  distress  warrant  for  rent,  upon 
the  oath  of  the  person  to  whom  the  rent  is  due.**'] 

Again,  where  the  statute  required  tliat  the  act  should  be 
done  by  the  party  ^^  himself,''  it  would  hardly  admit  of  its 
being  done  by  an  agent,  as  in  the  case  of  the  provision  that 
the  nomination  paper  of  a  candidate  for  municipal  office 
should  be  delivered  to  the  town  clerk  by  the  candidate  him- 
self, or  liis  proposer  or  seconder  {e), 

§  107.  Xiibcral  OonstraoUoo  of  Rmwdlal  AbU. — [Although] 
even  Criminal  Statutes,  which  are  subject  to  the  strictest 
construction,  are  found  to  furnish  abundant  illustrations  of 
giving  an  extended  meaning  to  a  word  (/),  [the  method 
of  interpretation  under  discussion  is  particularly  and  most 
liberally  applied    to  so-called  remedial  statutes, — statutes 


(<i)Biinie8  ▼.  Ackroyd,  L.  R.  7 
a  B.  474. 

iff)  Hydo  V.  Johnson,  2  Bins,  N. 
C.  778.  See  also  Swift  v.  Jews, 
bunr,  L.  R  9  Q.  B.  801 ;  WHliams 
V.  SUsoD,  28  L.  Times,  282  ;  Bar- 
wick  V,  London  8.  Bank,  L.  R.  2 
Ex.259.    . 

{c)  See  ante,  g  52.     [Compare, 

v^w  \h\9  subject,  8  Pars..  Contr. 

.  ^*  79,  et  seq.    But  scq  :  Powers 

«.   Soutbgate,    15    Yt.    471,  and 

Oreutt  r.  BerreU,  12  La.  An.  178, 


as  to  acknowledgment  by  wife  and 
husband  respectively,  of  theollier's 
debt.] 

((Q  Miles  ▼.  Bough,  8  Q.  B.  845. 

"«  See  People  v.  Fleming,  2  N. 
Y.  (2  Comst.)  484  ;  Philadt-lphia  v. 
Devine,  1  W.  N.  C.  (Pa.)  358. 

"»  Howard  v.  Dill.  7  Ga.  52. 

(e)  Monks  V  Jackson,  1  C.  P.  D. 
683.  The  Munic.  Corp.  Act,  1882, 
omits  *'  himself  ; "  see  3rd  Sched- 
ule part  2,  s.  7. 

(J)  Sec  infra,  §§  320, 38a 
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^  made  from  time  to  time  to  sapply  defects  in  the  existing 
law,  whether  arising  from  the  inevitable  imperfection  of 
haman  legislation,  from  change  of  circnmstances,  from  mis- 
take,  or  any  other  canse.""*  Of  such  statates,  asdisting^oished 
from  penal  statutes,"*  more  especially  is  it  said  that  they  are 
to  be  construed  liberally,  to  carry  out  the  purpose   of  tbe 
enactment,  suppress  the  mischief  and  advance  the  remedjr 
contemplated  by  the  Legislatui'e ;"'  i.  6.,  and  this  is  all   that 
liberal  construction  consists  in — they  ai*e  to  be  constraed 
'^  giving  the  words    .     .     the  largest,  the  fullest,  and  most 
extensive  meaning  of  which  they  are  susceptible."**'       The 
ol)ject  of  this  kind  of  statutes  being  to  cui-e  a  weakness   in 
the  old  law,  to  supply  an  omission,  to  enforce  a  right,  or  to 
redress  a  wrong,  it  is  but  I'easonable  to  suppose  that  tbo 
Legislature  intended  to  do  so  as  effectually,  broadly   and 
completely,  as  the  language  used,  when  understood   in   its 
most  extensive  signification,  would  indicate. 

§  108.  What  are  Remedial  AcU. — [It  would,    of  COUrse,    be 

impossible  to  enumerate,  in  detail,  the  different  classes  of 
statutes  which  go  to  make  up  this  great  division.  A  few  of 
the  more  prominent  ones,  in  which  the  rule  of  liberal  con- 
struction seems  most  generally  recognized,  may,  however,  be 
mentioned  as  illustrations.  Such  are  statutes  having  for 
their  end  the  promotion  of  important  and  beneficial  public 
objects;'^'  e,  g.,  in  connection  with  the  necessary  regulation 
and  regular  supply  of  a  great  and  growing  city  ;•*•  or  caring 

882 ;  Schuylkill  Nav.  Ca  ▼.  Loose* 
19  Id.  16  ;  GuUerton  y.  Mead,  22 
Cal.  95 ;  White  v.  The  Maiy  Ann, 
6  Id.  462;  Fox  v.  Kew  Orleans,  12 
La.  An.  154;  Fox  ▼.  Sloo,  10  Id. 
11  ;  FrankliD  v.  Franklin,  1  Md. 
Ch.  842;  McGormick  v.  Alexander, 
2  Ohio,  74  ;  Lessee  of  Burgett,  1 
Id.  481  ;  Pancoast  ▼.  Ruffin,  Id. 
885 ;  Wilber  v.  Paine.  Id.  256 ; 
8Uito  V.  Blair,  82  Ind.  818 ;  White 
Co.  V.  Key,  80  Ark.  608,  and  cases 
infra,  glee  also  Bish.,  Wr.  L.  g 
120. 

•"  Wilb.,  p.  385. 

"•  See  New  Orleans  v.  8t 
Romes,  9  La.  An.  578 ;  Wolcoti  t. 
Pond,  19  Conn.  597. 

"•  Marshall  y.  Vultee.  1  B.  D. 
Smith  (N.  Y.)  294. 


■"  Sedw.  p.  82.  And  see  Ayery 
y.  Groton,  86  Conn.  804. 

<!'  "  Of  all  classifications  of  acts 
of  Parliament  the  most  important 
is  that  by  which  they  are  divided 
into  Remedial  and  Penal  Statutes, 
or  rather  into  such  ns  are  construed 
liberally  and  such  ns  are  construed 
strictly  :"    Wilb.  280. 

»»«  8ce  Vigo's  Case.  21  Wall.  648; 
Smith  V.  Moflfat,  1  Barb.  (N.  Y.) 
65 ;  Hudler  y.  Golden,  86  N.  Y. 
446 ;  Smith  y.  Stevens,  82  111.  554  ; 
Chicago,  etc.,  R.  R.  Co.  y.  Dunn, 
52  Id.  200  ;  Jackson  y.  Warren,  82 
Id.  881 ;  Davenport  y.  Barnes,  2  N. 
J.  L.  211  ;  Poor  Distr.  y.  Poor 
Distr.,  100  Pa.  Si.  579;  Hnssen- 
pluff*8  App.,  106  Id.  527 ;  Qultn 
y.   Fidelity  Ben.   Ass'n,    100   Id. 
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irregnlarities  in  the  formation  of  scbool  districts."*  So,  an  act 
pertaittingtheOity  of  New  York  to  enlarge  the  slips  for  ship- 
ping was  held  to  include  both  lengthening  and  widening, 
and  not  to  be  limited  to  those  already  existing."'   Similarly, 
the  phrase  ^Mnternal  improvements,"  in  a  statute  conferring 
powers  in  aid  of  snch  upon  a  mnnicipality   wonld  not  be 
coustraed  to  mean  merely  improvements  internal   to    the 
town.***  Snch  again  are  statntes  relating  to  the  administration 
of  justice,"**  and  the  practice  of  the  law  ;"**  e,  jr.,  statutes  per- 
mitting amendments,*"*  giving  the  right  of  appeal,***orextend- 
ing,**'  or  preserving**"  the  same***;  providing  for  the  arbitration 
of  causes;***  allowing  the  Court  to  open  judgments,  obtained 
by  f  i-aad,**'  or  to  open,  re-examine  and  correct  the  accounts 
of  pnblic  officere.***    To  illustrate :   an   act  passed  in  1857 
authorized  suits  to  bo  brought  against  fire  insurance  com- 
panies in  the  county  in  which  "the  property  insured"  may 
1)0  located  ;  an  act  passed  in  1868  extended  '^  all  the  provi- 
sions" of  the  act  of  1857  to  life  and  accident  insurance  com- 
panics,  and  it  was  held  that  suit  might  thereafter  be  brought 
against  life    insurance    companies    in    the    county  where 
the  person  insured,  resided,  on  the  ground  that  the  act  of 
1S68  was  a  remedial  one,  and  that,  without  this  adaptation 


"•  Stratford  Sch.  Distr.  ▼. 
UfFord.  52  Conn.  44. 

«»  Ibid. 

*"  Se«  Wetumpka  v.  Winter,  29 
Ala.  651;  abo  Low  v.  MarysvUle,  6 
Gal.  314. 

»«Mitchen  T.  Mitchell,  1  GUI. 
(Md.)  66.  And  sec  Russell  v. 
Wheeler,  Hemps.  8,  that  statutes 
creating  limited  jurisdictions  are 
to  be  construed  liberally  ns  to  the 
prDcedare  :  see  g§  152,  851. 

•**  Iteceivers  v.  Sav.  B'k,  10  N. 
J.  Eq.  804. 

«» Fidler  ▼.  Hershey,  90  Pa.  St. 
^ ;  so  as  to  apply  to.  equity  pro- 
ceedings as  well  as  actions  at  law  : 
Dick's  App.,  106  Id.  589,  596  ;  and 
to  authorize  an  amendment  of  a 
declaration  after  yerdict  and  before 
Jad^onent :  Bolton  v.  King,  105  Id. 

"•  PearsoD  ▼.  Lovejoy,  58  Barb. 
<N.  T.)  407.  An  act  requiring  the 
<^OQTt,  upon  request,  to  reduce  its 
"  opinion  "  to  writing  and  file  the 


same  of  record,  for  purposes  of 
review  by  a  court  of  errors,  was 
held  to  embrace  charges  delivered 
to  Juries,  as  well  as  what  is  more 
technically  called  an  opinion: 
Wheeler  v.  Winn,  58  Pa.  St.  122, 
127;  Downing  v.  Baldwin,  1  Serg. 
&  a  (Pa)  298,  800. 

*^  Converse  v.  Burrows,  2  Minn. 
229. 

***  Arceneaux  v.  Benoit,  21  La. 
An.  67a 

*^  Bo  provisions  requiring  asses- 
sors to  sit  to  revise  assessments, 
are  to  bei  liberally  construed  in 
favor  of  tax  payer  :  Walker  v. 
Chicago,  56  111.  277. 

•*•  Tuskaloosa  Bridge  Co.  v. 
Jemison,  83  Ala.  476.  But  see 
Burnside  v.  Whitney.  21  K.  Y. 
148,  contra. 

">  Sharp  ▼.  New  York,  81  Barb. 
(N.  Y.)  572. 

•"  White  Co.  ▼.  Key,  80  Ark. 
608. 
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144  BUBJRor  VATTBB  Ain> oVEor.         [§§109,   no 

of  tlw  pbraM  "  property  iiwored  "  to  the  subject  matter    of 
tlie  enactment"   th*   provisioo     wonid   be    meaningless."* 
Af^in,  wbere  an  act  directed    tbe  coort  of  cumnion    pleas 
out  of  wbioh  anj  oomTnieaion  in  tbe  natnre  of  a  writ    de 
lunatico  inqnii-endo  alionld  iaane,  to  decide  and  dirRct  ivlio 
ebould   pay   all   the   costs   attendant  Dpon  the  ieeaiiig  aiitJ 
execntion  of  such  commiesion,  or  to  apportion   tlic  costs    as 
the  justice  of  the  case  might  reqaire,  it  was  lield,  tliat  the 
act,  being  a  remedial  act,  was  to  be  liberally  construed,  so  as 
toanthorize  BQcb  dispoeition  of  the  costs  of  the  entire    pro- 
ceeding,   inchuling   a  trarerse  of   the  inqoisition,  etc.,    to 
final   jadgment.**'      To  the  same  category  belong  Etatates 
ullowing  the  original  owner  of  re&I  estate    to  redeem    the 
Brnne  from  tax-sales ;"*  OBpociatly    when   providing  an    in- 
demnity for  the  porcbaser  and  imposing  a  penalty  on    the 
dclinqnont  ;*"  statntes  providing  indemnity  for  loss  accruing 
to  u  citisen  by  means  of  a  privilege  given  by  the  Legielaturcs 
to  another,"*  or  intended  to  legitimate  the  iesne  of  maiTia|^ 
otherwise  void."* 

§109.  [Upon  asiifiilar  principle,  it  would  seem,  it  Las 
been  declared,  that,  where  tlie  object  of  a  statnte  is  to  con- 
fer a  boonty,  ambigDities  in  ita  provisions  are  to  be  con- 
Bti'ited  liberally  in  favor  of  tbe  intended  bencticiaries.*** 
And  so  in  the  cmc  of  statntes  providing  compeneatiun  to  pub- 
lic officere.*"] 

§  110.  ElxtMMionb*3raadI>«tt«r.— Sometimes  the  governing 
principle  of  the  i-emediul  enactment  has  been  extended  to 
cases  not  inclndcil  in  its  language,  to  prevent  a  failure  of 
justice,  and  consequently  of  the  probable  intention.  Tlins, 
the  Common  Law  Procedure  Act  of  1864,  e.  50,  which 
enti>owei'ed  a  Court,  upon  the  application  of  either  party  tu 


"  Ila^8ellplug'B  App.,   lOe  Pm. 


<*  CorbcU  T.  N*tt,    10   Wall. 
"  Boston,  etc.,  Co.  T.  Qnrdaor, 


2  Pick.  (MaiiJ  83,  37.  And  see 
New  York  v.  Lord,  17  Wend.  {N. 
Y.)  2B3  ;  ante,  g  103. 

•"Brower  v.  lioirere,  1  AbU- 
App.  Dec.  (N.  Y.)  214.  See  Unity 
v.  Cranfield,  01  N.  C.  293,  p.«i,  g 
880. 

I  Pet   G55; 

:Vu.)62. 

■„  3  Blory, 
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a  cause,  supported   by  the  affidavit  of  sncli  party,  of  his 
belief  that  a  material  documeut  was  in  the  possession  of  his 
opponent,  to  order  its  production,  though  it  did  not  admit 
the  affidavit  of  the  attorney  of  the  party,  even  when  the 
latter  was  abroad  (a),  was  satisfied  by  the  attorney's  affidavit, 
where  the  party  was  a  corporation,  and  consequently  inca- 
pable of   making  an  affidavit,  or,  perhaps,  of  forming  a 
belief  (J).     The  governing  principle  was  that  all   suitore 
shoald  have  power  of  getting  discovery  (a)  ;  and  as  a  corpo- 
ration could  make  no  affidavit,  or  could  make  one  only  by 
their  attorney,  the  affidavit  of  the  latter  was  considered  a 
snbstantial  compliance  with  the  Act.     [A  statute  providing 
a  remedy  on  official  bonds  ^^  not  in  the  penalty  payable  and 
conditioned  as  prescribed*  by  law,"   was  held  applicable  in 
the  case  of  an  official  bond  conditioned  as  prescribed  by  law, 
but  not  executed,  approved  or  filed  within  the  time  pre- 
scribed.***     And  where  an  act  provided  that  the  county  in 
which  an  indictment  was  found  should   pay  the  costs  ^^in 
all  eases  where  the  defendant  is  sentenced  to  imprisonment 
in  the  county  jail,  or  to  pay  a  fine,  and  is  unable  to  pay 
them/'  it  was  held,  in  a  case  disposed  of  by  an  agreement 
between  the  prosecuting  attorney  and  the  defendant,  that 
the  prosecution  should  be  dismissed  at  the  latter's  costs,  that, 
upon  Ills  inability  to  pay  the  costs,  the  county  was  liable  to 
pay  them,  including  the  expenses  of  execution  for  the  same 
issued  against  the  defendant.'*"      But  this  principle  of  con- 


(a)  Gbristopherson  v.  LotiDga,  15 
C.  B.  N.  8.  809 ;  Herschfield  v. 
Clarke,  11  Ex.  712,  25  L.  J.  Ex. 
113. 

(6)  Kingsford  V.  G.  W.  R.  Co.. 
16  C.  B.N.  8.  761,  33  L.  J.  C.  P, 
807. 

(a)  Per  Erie,  C.  J.,  Id.  [On  the 
principle  that  the  chief  object  of 
an  act  was  to  dispense  with  the 
«jnricc8of  an  attorney,  it  Wivs  held, 
tbat,  under  authority  conferred  by 
the  act  to  enter  judgment  upon  an 
instrument  which  confessed  judg- 
ment or  contained  a  warrant  for 
^  attorney  at  law  or  other  person 
to  confess  judgment,  the  protho- 
Dotary  might  enter  judgment  upon 
an  instrunient  which  empowered 
"^°y  attorney  or  prothonoUiry " 

10 


to  do  so:  Cooper  v.  Shaver,  101 
Pa.  St.  647.1 

"*  Sprowi  V.  Lawrence,  88  Ala. 
674 

««  State  V.  Buchanan  Co.  Ct.,  41 
Mo.  254 ;  the  agreement  being 
deemed  to  have  the  same  effect,  so 
far  as  the  costs  were  concerned,  as 
a  conviction  and  sentence.  Simi- 
larly it  was  held,  in  State  v.  Man- 
ning, 14  Tex.  402,  that  a  statute 
giving  an  appeal  when  a  judgment 
shall  be  given  for  the  defendant, 
on  a  motion  to  quash  indictment, 
gave  an  appeal,  where  the  indict- 
ment was  abated  by  pica,  the  legal 
effect  being  the  same  in  both  cases. 
It  will  be  observed  that  the  construc- 
tion illustrated  by  the  above  declR- 
ions  is  close  upon  the  line  of  what  i::^ 
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Btrnction  wherebj  the  operation  of  a  etatnte  may  sometimes 
be  judicially  extended  beyond  its  words,  does  not   apply, 
even  in  the  remedial  statutes,  where  the  words  are  too   ex- 
plicit to  admit  of  belief  that  such  extension  was  intended.*** 
Consequently  an  act  in  Connecticut  validating  all  "  deeds  -   . 
of  real  estate  in  the  state.  .  .  executed  and  acknowledged 
in  any  other  state.  .  .  in  conformity  with  the  laws  of  sncb 
state  .  .  relative  to  the  conveyance  of  lands  therein  situ- 
ated "  was  held  not  to  validate  a  deed  executed  in  New  York 
conveying  lands  in  Connecticut,  acknowledged  in  New  York 
before  a  Connecticut  commissioner,  but  deficient  under  the 
laws  of  Connecticut  by  being  attested  by  only  one  witness, — 
such  commissioner  having  no  authority  under  the  la\^s  of 
New  York  to  take  acknowledgments  of  lands  there  situa- 
ted."*] 

§  111.  The  beneficial  spirit  of  construction  is  also  "weU 
illustrated  by  cases  where  there  is  so  far  a  conflict  between 
the  general  enactment  and  some  of  its  subsidiary  provisions, 
that  the  former  would  be  limited  in  the  scope  of  its  opera- 
tion if  the  latter  were  not  restricted.     An  Act  which,  after 
authorizing  the  imposition  of  a  local  rate  on  all  occupiers  of 
land  in  a  parish,  gives  a  dissatisfied  ratepayer  an  appeal,  but 
at  the  same  time  requires  the  appellant  to  enter  into  recog- 
nizances to  prosecute  the  appeal,  presents  such  a  conflict. 
Either  it  excludes  corporations  from  the  right  of  appeal, 
because  a  corporation  is  incapable  of  entering  into  recogni- 
zances ;  or  it  extends  the  right  to  them,  without  compliance 


tecbnically  known  as  " equitable" 
conslruction.  There  is  probably 
uo  difference  between  the  "equita- 
ble "  construction  and  the  "liberal " 
construction,  as  these  terms  are, 
in  modern  decisionn,  practically 
applied.  Indeed,  tboy  are  so  often 
used  as  interchanireabie,  and  to 
express  the  8i\mc  idea,  that,  where 
they  occur,  it  is  necessary  to  ascer- 
tain whether  they  are  used  in  the 
technical  sense  or  not.  It  will  be 
seen  hereafter  that  most  of  the 
modern  Instances  of  '* equitable" 
constructtoQ  are  really  nothing  but 
"  liberal "  constructions,  and 
might,  with  propriety,  be,  cited  in 
this  connection.    Nevertheless,  the 


phrase  "eijuitable"  construction 
has  had,  if  it  does  not  now  have,  a 
distinct  and  peculiar  meaning,  and 
is  still  sometimes  used  by  judges 
to  indicate  something  a  trifle 
beyond  *'  liberal  "  construction. 
It  is,  therefore,  deemed  advisjible 
to  retain  the  title  as  a  separate  one, 
and  to  leave  it  where  it  would,  in 
strictness,  belong,  under  the  head 
of  Exceptional  Construction :  See 
post,  §§8:30,  scq.,  and  to  refer  to 
it  the  cases  of  liberal  construction 
purporting  to  be  decided  under  the 
doctrine  of  equitable  construction. 

M»  Farrell  Foundry  v.  Dart,  26 
Conn.  876.      ^ 

«**  Ibid. 


■  if;''' 


, 


§113] 


BUBJECrr  MATTER  AND  OBJECT. 


147 


witli  that  special  exigency.  And  the  latter  would  beunqaes- 
tionablj  the  beneticial  way  of  interpreting  the  Statute.  The 
general  and  paramount  object  of  the  Act  would  receive  full 
efiFect  by  giving  to  corporate  bodies  the  same  right  of  appeal 
against  the  burthen  imposed  on  them  ;  and  the  subsidiary 
provision  would  be  understood  as  applicable  only  to  those 
who  were  capable  of  entering  into  recognizances  (a), — 
[analogously,  as  to  the  former,  with  the  principle  of  testa- 
mentary interpretation,  that,  the  general  intent  of  the  testa- 
tor being  ascertained,  particular  expressions  that  would 
£tand  in  its  way  are  to  be  construed  in  subordination  to  it  or 
disregarded.**'] 

The  Mortmain  Act,  wliich  prohibits  the  disposition  of 
lands  to  a  charity  by  other  means  than  by  a  deed  executed 
a  year  before  the  donor's  death,  was  open  to  the  construc- 
tion tliat  it  applied  only  to  lands  which  passed  by  deed,  and 
therefore  not  to  lands  of  copyhold  tenure  (5).  But  as  the 
object  of  the  Statute  was,  manifestly,  to  include  all  lands  of 
whatever  tenure  in  its  prohibition,  the  only  consequence  that 
would  have  followed,  if  it  had  been  thought  impossible  that 
the  mode  of  conveyance  provided  by  the  Statute  should 
operate  to  transfer  copyholds,  would  have  been  that  copy- 
holds would  have  fallen  within  the  genej'al  prohibition  abso- 
lutely, and  would  have  been  incapable  of  passing  to  a  char- 
ity by  any  mode  of  conveyance  (c). 

§  112.  Bxtension  to  New  Things. — Except  in  some  few  cases 
^here  a  statute  has  fallen  under  the  principle  of  excessively 
strict  construction  the  language  of  a  statute  is  generally 
extended  to  new  things  which  were  not  known  and  could 
not  have  beeti  contemplated  by  the  legislature  when  it  was 
passed.  This  occurs,  when  the  Act  deals  with  a  genus,  and 
the  thing  which  afterwards  comes  into  existence  is  a  species 
of  it  {d).  Thus,  the  provision  of  Magna  Charta  which 
exempts  lords  from  the  liability  of  having  their  carts  taken 
for  carriage  was  held  to  extend  to  degr^s  of  nobility  not 

(a)  Cortis  V.  Kent  Waterworks, 
7  B.  &  0.  814.     [8.  P.,  Williams  v. 


McDonal.  4  Chand.  (Wis.)  65. 1 
^  See  Musselman's  Est..  5  WatU 

(Pa.)9;8Jarm.,  Wills,  282. 
(6)  Oomp.  Smith  v.  Adams,  sup. 


(e)  Per  Lord  Tenterden  in  Doe  v. 
Waterton,  8  B.  &  A.  151. 

(d)  Fler  Bovill,  O.  J.,  In  R.  v. 
Smith,  L.  R  1  0.  0.  170  ;  per  Holt, 
C.  J.,  in  Lane  v.  Cotton,  12  Mod 
485. 


L 


148 


EDBIEOT  UATTEB  AKD  OBJECT. 


[§  113 


known  when  it  waa  made,   as  diikeB,   marqaiscs,  and    vis- 
conntB  (o).     Tiio  17  Geo.  2  (a,  d,  1744),  which  gave  parieli- 
ioQora  the  right  of  inspecting  tlie  aceuiinta  of  chnrcii  ward - 
ens  and  OTerseei^  under  tho  poorlaw  of  Elizabeth,  was  held 
to  extend  to  those  of  gnardiane,  oEBcora  who  were  created 
by  Gilbert's  Act  (22  Goo.  3),  passed  in  1TS3  (J).      The    13 
Eliz.  c.  5,  which  iiiado  void,  aa  against  creditors,  transfers 
of  lands,  goods  and  chattels,  did  not  originally  apply  to  copy- 
holds or  chosee  in  action,  as  tlieae  were  not  scizablo  ia    exe- 
cution (o);  hutiviieii  they  were  made  subject  to  be  so  taken 
{1&  2  Vict.  c.  110),  tiioy  fell  wilJiin  the  operation  of   the 
Act  (d).     The  Act  of  Geo,  2,  wjiich  protects  copyright   in 
engravings  by  a  penalty  for  piratically  engraving,  etching, 
oi  otherwise,  or  "  in  any  otiier  manner  "  copying  them, 
extends  to  copies  taken  by  the  recent  invention  of  photo- 
graphy (tf).    [A  statute  authorizing  couutieato  take  stock  in 
railroads  is  applicable  to  stock  of  railroads  organized   nnder 
a  anbaequent  statuto  ;"'  and  the  operation  of  a  law  for  i-egn- 
lating  "all  existing  railroad  corporations,"  extends  to  rail- 
roads incorporated  after,  aa  well  to  those  incorporated  before 
it3   passage,  unless   excepted  from  its  provisions  by  their 
cliarters,**'     So  a  provision  in  a  statnte  in  favor  of  an  alien 
■'  who  shall  have  resided  witliin  tlie  state  two  years,"  applies 
to  future  and  past  residence  alike."'     And  under  an  act  pro- 
viding that  the  expenses  of  the  borough  and  township  elec- 
tions, in  a  certain  county,  "  iield  in  March  annually,"  shonid 
bo  paid  hy  the  borough   and   townships  respectively,   they 
remained  liable  for  the  expenses  of  snch  elections,  notwith- 
staoding  a  snbseqnent  change,  by  statute,  in  the  date  of  the 


[a)  a  iDBt.  SS. 

{b)  n  Geo.  a.  C.  B8 ;  S3  Geo.  8. 
c.  83  :  R  V.  Qreat  Farringdnn,  9 
B.  &  C.  641  ;  Bennett  v.  Ivdwards, 
7  B.  &  C.  680  :  6  Biug.  230. 

[e)  Sims  t.  Thonms,  13  A.  &  E. 


v.  Ashford,  L.  R.  3  C,   P.  41 

Ally..Genl,  t.  Lockwood,  9  M. 
W.  878  ;  Barber  v.  Tilson,  8  M. 
O.    429.     Seo  other  ioslaac-c: 
Taylor.  10  Sim,  301  ;  Exp.  A 


Be 


id); 

J.  Ch.  105.  8  K.  &  J.  110  ;  R.  V. 
Smilh.  L.  R.  1  C.  C.  270,  per 
Bovjll,  C.  3. 

[«)  Oaciiliart  v.  Ball,  14  C.  B.  N. 
S.  806  ;  8:»  L.  J.  C.  P.  lOe  1  Graves 


Kmi\h,  8  Oil.  D.  9S  ;  and  cases  cited 
infrn.  rliap.  xii. 

w'Stebbins  v.  Pueblo  Co-,  3 
McCmry,  196- 

'•'  Indinnapolis,  etc.,  R  R.  Co. 
V.  Bhckmao,  63  HI.  117. 

"'  Bi'ftrd  V.  Rffwoii,  1  McLean 
135. 


/ 
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same ;  nor  did  the  conversion  of  a  borongh  into  a  city  affect 
its  liability  under  the  act  ;'^  jast  as  the  Massachnsetts  act  of 
1817,  ch;  50,  providing  that  prosecutions  under  the  bye- 
laws  of  Boston  might  be  in  the  name  of  the  commonwealth, 
remained  unchanged,  in  that  particular,  by  the'  act  which 
incorporated  the  town  of  Boston  as  a  city."**     Thus  again, 
a  provision   of  an  act  giving  justices  of  the  peace  civil 
jurisdiction  iu  cases  involving  not  more  than  $100,  made 
the  judgment  of  the  court  of  common  upon  certiorari  to 
the  judgment  of  such  justices  final,  and  forbade  the  issuing 
of  a  writ  of  error  to  the  same  by  the  Supreme  Court ;  and 
it  was  held  that  this  provision  applied  to  certioraris  in  suits 
under  a  later  act  increasing  the  civil  jurisdiction  of  justices 
to  $300.~'    Similarly,  where  a  corporation  originally  incor- 
porated as  a  road  and  bridge  company,  was  by  a  subse- 
"qnent  statute  permitted  to  form  itself  into  two  companies, 
one  a  turnpike,  the  other  a  bridge  company,  it  was  held  that 
the  penalties  imposed  by  the  original  act  upon  the  officers  of 
^he  corporation  created  by  it  extended  to  the  officers  of  the 
^^w  turnpike  company."*     So,  an  act  dividing  a  county, 
^nd  creating,  out  of  a  portion  of  the  old  county,  a  new  one, 
with  a  new  name,  was  held  not  to  repeal,  as  to  the  latter  the 
special  laws  in  force  in  the  whole  territory  covered  by  the 
owgfnal  county,  but  the  same  were  held  to  extend  to  and 
''^''lain  in  force  in  the  new  county."" 


201  tP'^^wford  Co.  V.  Meadville, 

io^  St.  578. 
Af^^^m'th  v.  Worcester,  8  Pick. 
PIgaO  ^2.    Comp.  Smith  v.  Peo- 
(a)  '^^  K.  Y.  830,  supra,  §  43,  note 

lO^  rT  a,,  etc.,  Co.  V.  Stoughton, 
net  ^^-  St.  458.  In  New  York,  an 
Woi^**^8ed  in  1876  gave  to  cleaning 
^^d^^  at  the  State  Hall  the  same 
<o  Qj  *^in  compensation  as  was  paid 
^hei^^^uing  women  at  the  Capitol, 

^^d  *^-      ^^^^  *^®  Capitol  then 
t)(r^^^d  been  abandoned  for  the 

«lili  ^*Pi'oJ»  it  ^^  ^eld  they  were 
in  ^^titled  to  that  p&y,  no  change 
fliH^*^«  pay  of  cleaning  women 
Ife^^yed  in  the  new  Capitol  having 
10  -S  ^bown  :  Pool  v.  State  (N.  Y.) 
»§^st.  Rep.  365. 

Kane  v.  People.  8  Wend.  (N. 


Y.)  208.  The  act  allowing  the 
division  extended  the  penalties  of 
the  old  act  to  the  officers  of  the 
bridge  company,  a  circumstance 
which  was  referred  to  by  the  court 
as  aiding  it  in  arriving  at  the  con- 
struction stated.  It  is  to  be 
observed,  that,  in  both  in  this 
decision  and  that  of  Crawford  Co. 
V.  Meadville,  supra,  it  was  declared 
by  the^ourts,  as  a  ground  for  their 
decision,  that  the  later  acts  were 
not  intended  to  change  the  exist- 
ing law  beyond  the  immediate 
purposes  of  the  enactment:  see 
next  chapter. 

**•  Lackawanna  Co.  v.  Stevens, 
105  Pa.  St.  465 ;  and  see  Parsons 
V.  Winslow,  1  Grant  (Pa.)  160. 
In  Lumpkin  v.  Muncey,  66  Tex. 
811,  it  is  said  that  an  act  creating 
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[A  Btatnte  limitiDg  the  time  or  place  witliiu  Mrbicli  or 
where  a  designated  class  of  offences  may  be  prosecuted  or 
tried,  applies  to  offences  of  the  same  class  created  and  pno- 
ished  by  snbseqnent  enactments.'**] 


new  counties  does  no  more  than 
provide  for  their  organization,  and 
until  the  new  county  is  actually, 
organized  or  attacheci  to  some  other 
county  or  district,  its  territory 
remains  subject  to  the  old  Juris- 
diction. But  the  New  Jersey  act 
of  21  March,  1881,  dividing  the  8th 
Assembly  district,  and.  with  other 
territory,  mailing  two  districts, 
one  of  which,  howeyer,  was  called 
the  8th,  was,  for  obvious  reasons, 
held  to  repeal  by  implication  the 


specisl  provision  of  the  act  of  23- 
March,  1875,  requiring  one  of  the 
two  freeholders  from  the  8t2i  dis- 
trict to  be  from  the  western,  and 
the  other  from  the  eastern  part 
thereof  :  Mulligan  y.  Cayansf  h, 
46  N.  J.  L.  45. 

•^  Bish..  Wr.  L.,  g  126.  dUne  the 
following  American  cases :  John- 
son y.   U.  8.  8  McLean,  89;  U. 
&  y.  Ballard,  Id.  409  ;  Ottawa  r. 
La  Balle.  18  DL  888l 
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CHAPTER  V. 
pRSBUicPTioiro  Arising  from  Soopb  and  Spboifio  Purpobb 

OF    AOT,  AND  AS  TO  EVARION  AND  AbUSB  OF  PoWBB. 


§  113.  Pr^umption  against  Nefedless  Change  of  Law. 

§  114.   Application  of  the  Rule. 

§  127.  Change  of  Common  Law. 

§  129.   Intent  as  an  Element  of  Crime. 

§  130.   Incapacity,  etc. 

§  131 .   Acts  done  in  Assertion  of  Right. 

g  132.  I^orance  as  a  Defense. 

§  lo5.  Liiability  of  Master  for  Servant's  Act 

§  188.  Mens  Rea  and  Guilty  Mind. 

§  137.  Restriction  of  General  Terms  to  Particolar  FUtlfliL 

§  138.  Presumption  Against  Permitting  Evasion. 

§  144.   Limits  of  the  Rule. 

§  146.  Presumption  Against  Permitting  Abuse  of  Power. 

§  147.  Judicial  Discretion. 

§  148.  Limits  of  Discretion  Conferred  on  Officers. 

§  149.  Discretion  to  be  Exercised  In  Individual  Cases. 

§  113.  Presomption  against  Needless  Change  ol  Law. — Before 

adopting  an(y  proposed  construction  of  a  passage  susceptible 
of  more  than  one  meaning,  it  is  important  to  consider  the 
efiFects  or  conseqneiices  which  would  result  from  it  (a),  for 
they  often  point  out  the  genuine  meaning  of  the  words  (5). 
There  are  certain  objects  which  the  Legislature  is  presumed 
not  to  intend ;  and  a  construction  which  would  lead  to  any 
of  them  is  therefore  to  be  avoided.  It  is  found  sometimes 
necessary  to  depart,  not  only  from  the  primary  and  literal 
meaning  of  the  words,  but  also  from  the  rules  of  grammati- 
cal construction,  when  it  is  improbable  that  they  express  the 
real  intention  of  the  Legislature ;  it  being  more  reasonable 
to  hold  that  the  Legislature  expressed  its  intention  in  a 


r  * 


(a)  Grot  de  B.  &  P.  b.  2,  c.  16, 
s.  4 ;  0.  8.  V.  Fisher,  9  Cranch, 
;  per  Cur.   [Hines  v.  R.  R.  Co., 


95  N.  C.  484.]    See  ante,  g  4,  as  to 
when  consequences  may  be  con- 
sidered. 
(b)  Puff.  L.  N.  b.  5,  c.  13,  s.  S. 
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slovenly  manner,  than  that  it  intended  something  which  it  is 
presamod  not  to  intend. 

Oneof  these  presumptions  is  tliat  the  Legislatnro  does  not 
intend  to  make  any  alteration  in  tlie  law  beyond    what  it 
cxplicity  declares  (o),  either  in  express  terms  or  by  unriiie- 
tjkable  implication  ;  or,  in  other  words,  beyond  the  imme- 
Uiate   scope  and  object  of  tliL'  statute  (a).     In  all    fjeneral 
matters  beyond,  the  law  remains  undisturbed.     It  is  in  the 
last  degree  improbable  that  the  Legislature  wonld  overthrow 
fmidamcntal  principles,  infringe  rights,  or  depart  from   the 
^noral   system  of   law,  without   expressing   its   intention 
with  irresistible  clearness  {b) ;  and  to  give  any  eucli  effect  to 
general  words,  simply  because,  in  their  widest  and  perhaps 
natural  sense,  they  have  that   meaning,  would  be  to  give 
ihem  a  meaning  in  which  tljey  were  not  really  used.      It 
is,  therefore,  an  established  rule  of  construction  that  goiieral 
words  and  phrases,  however  wide  and  comprehensive  in  their 
literal  sense,  mnst   be  construed  as   strictly  limited  to  tlie 
immediate  objects  of  the  Act,  and  as  not  altering  the  general 
principles  of  tho  law  (c) ;  [i.  e.,  they  are  to  be  construed  as 
near  the  use  and  reason  of  the  prior  law  as  may  be,  without 
violation  of  their  obvious  meaning.'] 

§  Hi.  'AppUoUon  of  the  Rule.—TliuE,  a  Statute  which 
authorized  "any"-  or  '-the  nearest "  justice  of  the  peace 
to  try  certain  cases,  would  not  authorize  a  justice  to  try 
any  such  cases  out  of  the  territorial  limits  of  his  own 
jurisdiction  (d);  or  in  which  ho  had  a  disqualifying  interest 
(e);  or  which  he  was  incapacitated  by  any  other  general 
principle  of   law  from    hearing  (/);  or   to   hear  them   by 


ia)  Per  Trevor,  J.,  in  Arthur  v. 
Bokenliiim,  II  Mod.  160;  see  iilso 
Hurben's  Case,  S  Itep.  VJb,  [Lee 
/.  Forman,  8  Mete-  <Ky.)  114; 
McAfee  v-  R.  R.  Co..  38  Miss.  OOSt; 
Pai-nmore  v.  Taylor,  11  Grail.  (Va.) 
£30  :  Scbcpp  v.  CUv  of  Reading,  i 
Wrodw.  (PhJ  «0  ;  Kertin  v. 
Bull.  1  Dnll.  (Pa.)175.] 

(i)  2  CrancL,  890- 

(e)  Per  Sir  J.  Romilly  in  Minet 
y.  Leraan,  20  Beav.  278,  24  L.  J. 
Ch.  M7;  Wear  Commisdonera  v. 
Adamaon,  1  Q.  B.  D.  W,  per 
Meilisb,  L.  J.,aApp.  78a 


'  Cadbury  v.  Duval,  10  Pa.  SL 
263,  270 ;  Ihineen  v.  Navigation 
Co.,  33  Id.  153,  157;  ConTlli  v. 
Bbopp,  1  Woijdw.  (Pa.)  123,  139. 
Ami  see  1  Keni.  Comm.  404. 

(rf)  1  Hawk.  P.  a,  c.  65.  B.  45  ; 
Be  Peerless,  1  Q.  B.  163;  R  v. 
Fylingdiiles,  7  B.  &  C.  433. 


407. 


.   Cbelienliaiii,   1  Q.  B- 


(/)  Bonliam'i 
Great  Chario 
eti-a.  1173;  R. 
R  456. 


;  Case,  8  Rep.  II8a; 
V,  Kcnniogtoa,  3 
V.  fiainsbury,  4  T. 
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any  other  coarse  of  proceeding  than  that  eetabliehed  by 
law    (a).    So,   the  Debtors  Act,   1869,  which  empowers 
**  any  (inferior)  Oourt "  to  commit  for  default  of  payment 
of  a  debt  under  fifty  pounds,  in  pursuance  of  an  order  or 
judguient  of  *^  that  or  any  other  competent  Court,"  did  not 
antliorize  such  a  Court  to  commit,  unless  the  debtor  was 
snbject  to  its  general  jurisdiction  by  residence  or  business 
(&).     An  Act  which  authorized  a  distress  would  not  author- 
ize a  seizure  of  goods  in  custodia  legis  {c).     [And  foreign 
attachments,  under  statutes  authorizing  such,  being  held  to 
lie  only  for  the  recovery  of  debts  or  damages  arising  ex  con- 
tractu,* an  act  providing  that,  "  where  two  or  more  persons 
shall  be  jointly  but  not  severally  liable  to  the  suit  of  another, 
if  one  or  more  of  such  persons  shall  be  liable  to  attachment 
as  aforesaid,  and  another,  or  othera  shall  not  be  liable  to 
such  process,"  an  attachment  may  be  issued  against  the  for- 
mer and  a  summons  against  the  latter,  was  held  confined  to 
its  object  of  giving  the  action  when  one  of  the  joint  debtors 
resided  out  of  the  state  and  had  property  within  it,  and  not 
to  change  the  rule  limiting  the  remedy  by  foreign  attach- 
ment to  claims  ex  contractu,  to  the  exclusion  of  demands 
founded  in  tort.*]    The  provision  in  the  Judicature  Act  of 
1S73,  that  the  Court  might  grant  an  injunction  in  all  cases 
in  which  it  should  consider  it  ^^  just  and  convenient "  that 
such  an  order  should  be  made,  did  not  extend  the  authority 
of  the  Court  beyond  cases  where  there  is  an  invasion  of  re- 
cognized legal  or  equitable  rights  {d).    [An  act  provided, 
that,  in  all   proceedings  in  courts  of  law  and   equity,  in 
which  it  should  be  alleged  that  the  private  rights  of  a  party, 
etc,,  were  injured  or  invaded  by  any  corporation  claiming 
to  have  a  right  or  franchise  to  do  the  act  from  which  such 
injury  resulted,  it  should   be  the  duty  of  the  court  to 
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(a)  Dalt  c.  6,  b.  6. 

@)  82  &  83  Vict  c.  63 ;  Washer 
V.  Elliot,  1  a  P.  D.  169. 

(e)  17  &  18  Vict  c.  104,  s.  528  ; 
The  Westmoreland,  2  W.  Bob. 
894. 

•  See  Jacoby  v.  Gogell,  5  Serg.  & 
R.  (Pa.)  450;  Porter  v.  Hilde- 
brand,  14  Pa.  St.  129.     And  see 


Barnes  y.  Buck,  1  Laos.  (N.  T.) 
268 

•Boyer  v.  Bullard,  102  Pa.  St 
655. 

(d)  Sect.  25,  subs.  8 ;  Beddow 
V.  Beddow,  9  Ch.  D.  89 ;  Day  v. 
Brownrigg,  10  Cli.  D.  294;  and  p^ 
Lord  Hatberley,  in  Heuss  v.  Bos, 
L.  R  5  App.  193. 
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examine  and   ascertain  wlicther  eacli   corpoi*ation    in    fact 
possessed  the  right  or  franchise  thns  claimed  by  it.      It  -was 
held  that  this  act  merely  enabled  private  citizens  to  call  upon 
a  corporation  to  show,  bv  its  Hiaiter,  that  it  Iiad  the  pow^er 
to  do  a  ceitain  act,  and  perm  I  tied  liiia  to  show,  from    the 
charter,  that  the  powers  once  possessed  by  the  corporation 
had  l>ecn  lost  by  lapse  of  time,  or  other  canse  appearing^ 
from  the  conditions  or  limitations  of  the  charter  itself ;    bnt 
did  not  alter  the  law  forbidding  any  but  the  Oommon^eealth 
to  inquire  into  extraneous  causes  of  forfeiture,  as,  e,  g.^  non- 
user/]    The  provisions  in  Order  55,  Rule  1,  of  the  Jndicatnra 
Act  and  the  Regulation  of  Railways  Act,  1873,  that    the 
costs  of  und  incidental  to  proceedings  shall  be  in  the  discre- 
tion of  the  Court  was  construed  as  giving  no  wider  discretion 
than  had  always  been  exercised  by  the  Court  of  Chancery, 
and  therefore  as  not  authorizing  an  order  on  a  successf  al  de- 
fendant to  pay  a  portion  of  the  plaintiflTs  costs  (a). 

An  Act  which  provided  that  a  mayor  should  not  be,  bjr 
reason  of  his  office,  ineligible  as  a  town  councillor  or  alder- 
man, would  not  make  him  eligible  when  he   acted  in  the 
judicial  capacity  of  returning  officer  at  the  election ;  for  it 
would  not  be  a  just  construction  of  the  language  used,  or  a 
legitimate  inference  from  it,  that  the  legislature  had  intended 
to  repeal  by  a  mere  sidewind  the  principle  of  law  that  a  man 
cannot  bo  a  judge  in  his  own  case  (6).     [Upon  the   same 
principle,  it  was  held,  that,  under  an  act  unqualifiedly  em- 
powering justices  of  the  peace  to  take  the  separate  acknowl- 
edgment of  married  woman  of  their  free  and  voluntary  execu- 
tion of  deeds  conveying  their  property  or  interest  in  property 
of  the  husband,  a  magistrate  bound  to  make  title  himself  or 
by  a  conveyance  from  a  third  party  is  incompetent  to  receive 
the  acknowledgment  of  the  grantor's  wife.*]    So,  an  Act 
which  directed  the  election  of  officers  would  be  understood 


*  Western  Pa.  R  R.  Co.'s  App., 
104  Pa.  Bt  899.  Comp.  od  this 
subject,  Endlich  fiuild'g  Ass'ns,  g§ 
604,  612,  and  cases  there  referred 
to. 

(a)  Foster  v.  G.  W.  R.  Co.,  61 
L.  J.  Q.  B.  283.  rComp.  Com'th 
V.  Quinter,  2  Woodw.  (Pa.)  877.1 

{}))  H.  y.  Owens,  2  £.  &  £.  86, 


28  L.  J.  816  ;  R  v.  Tewkesbury, 
L.  R  8  Q.  B.  689  ;  R  T.  Milledge, 
4  Q.  B.  D.  882,  S.  0.  nom.  R  v. 
Weymouth,  48  L.  J.  189. 

»  Wilherh  v.  Baird,  7  Watts  (Pft.) 
227.  That  the  taking  of  such 
acknowledgment  is  a  Judicial  act, 
see,  Ibid.;  Jamison  t.  Jamison,  8 
Whart.    (Pa.)    457;    Louden    ▼. 
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aatliorizing  it  only  on  a  lawful  day,  and  not  on  a  Sunday 
(€^) ;  and  if  it  declared  that  tbe  candidate  who  had  the  major 
ity  of  votes  should  be  deemed  elected,  it  would  be  construed 
BB  not  intending  to  override  the  general  principle,  that  voters 
wbo  vote  for  a  person  whom  they  know  to  be  ineligible, 
throw  away  their  votes  (b), 

§  115.  In  the  same  way,  a  statute  requiring  a  recognizance 
would  not  be  understood  as  giving  competency  to  minors 
and  married  women  to  bind  themselves  by  such  an  instru- 
ment (c).    The  Wills  Act  of  Hen.  8,  which  empowered  "  all 
persons"  to  devise  their  lands,  did  not  legalize  a  devise  of 
land  to  a  corporation  {d)^  nor  would  it  have  enabled  lunatics 
or  minors  to  make  a  will,  even  if  the  33  &  34  Hen.  8,  s.  14, 
liad  not  been  passed  to  prevent  a  different  construction  {e). 
The  object  of  the  Legislature  was,  obviously,  only  to  confer 
a  new  power  of  disposition  on  persons  already  of  capacity  to 
deal  with  their  property,  not  to  relieve  from  disability  from 
disposing  or  taking  those  who  woi*e  under  such  incapacity. 
[So,  where  an  act  gave  to  all  persons  of  full  age  and  sound 
mind  the  right  to  dispose  of  their  real  estate,  as  well  by  last 
will  and  testament  in  writing,  as  otherwise,  by  any  act  execute 
ed  in  his  or  her  lifetime,  it  was  held  not  to  extend  to  married 
women,  on  the  ground  that  it  was  not  the  design  of  the  Legis- 
lature to  alter  the  relaticn  between  husband  and  wife,  or  the 
\cgal  effect  of  that  relation  by  mere  implication  from  language 
not  expressing  any  such  intention.*      Nor  does  an  act  pro- 

Bljthe,  16  Pa.  St.  582, 640 ;  Heeter 
V.  Glasgow,  79  Id.  79  ;  Singer  Man. 
Co.  V.  liook,  84  Id.  443  ;  Oom'lh  v. 
Haines,  97  Id.  228 ;  UomcBop. 
Life  Ins.  Co.  V.  Marshall,  82  N.  J. 
£q-  103.  And  as  to  the  principle 
that  interesi  disqualifies  for  a  judi- 
cial act,  see  Ck>oley,  C.  L.,  508- 
511. 

(a)  R.  Y.  Butler,  1  W.  Bl.  649 ; 
R.  V.  Bridgcwater,  Cowp.  189. 

(h)  R.  ▼.  Coaks.  8  £.  &  B.  249, 
23  L.  J.  133  :  R.  v.  How,  83  L.  J. 
M.  C.  53 ;  Campbell  v.  Maund,  5 
A.  &  K  865 ;  R.  V.  St  Matthew, 
81  Law  Times.  N.  8.. 558  ;  R.  v. 
Wimbledon  Loo.  Board,  51  L.  J. 
Ch.  219.*  [So.  "entitled."  in  a 
statute,  means  legally  entitled  :  In 
f9  Coldlleld  Grammar   School,  7 


A  pp.  C.  91 ;  In  re  Free  Grammar 
School.  12  Id.  444,  450.] 

(o)  Custodes  V.  JinKs,  Styles, 
283;  Draper  v.  QlcnfieUl,  Bulstr. 
845  ;  Coleman  v.  Birmlugham,  6 
Q.  B.  D.  615 ;  20  L.  J.  92  (see  83 
<fe  34  Vict  c.  93,  s.  14). 

(d)  28  Hen.  8,  c.  1  ;  Jesus  College 
Case,  Duke,  Charit.  Uses,  78  ; 
Braneth  v.  Havering,  Id.  83 ; 
Christ's  Hospital  v.  Hawes,  Id.  84. 

(e)  Beckford  v.  Wade,  17  Ves. 
91 ;  comp.  O'Shanassy  v,  Joachim, 
1  App.  82 ;  and  as  to  married 
women,  before  the  45  &  46  Vict. 
c.  75,  see  Willock  v.  Noble.  L.  R. 
7  H.  L.  580  ;  Doe  v.  Bartle,  5  B.  & 
A.  492. 

•  Osjrood  V.  Breed,  12  Mass. 
530  ;  Wilbur  v.   Ci-ane,  13  Pick. 
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viding  that '*  aoy  married  feiunlo  may  take  ,  .  .  convey  and 
devise  real  or  pereouul  property,"  authorize  a  married  female 
infant  to  devise  real  estate.*]     The  43  Eliz.  c.  2,  in   making' 
tliQ  mother  and  gi-and  mother  of  an  illegitimate  child  liable  to 
maintain  it,  did  not  reach  thcni  when  under  coverture,  and 
eo  in  a  state  of  inability  to  pei-form  th:it  duty  (a);    and  an 
Act  which  puniahed  *^ every  person"  who    deserted   bis    or 
lier  children  would  not  apply  to  a  marritid  woman  wJioin  lier 
liueband  had  deserted  (i).     [Nor  is  one,  wlio,  in  his  official 
capacity,    makes,    and   incorpoi'atcs    in   his  official    report, 
sketches  and  the  like,  to  be  deemed   the   "author"  of  the 
same  within  the  copy-right  laws."]     So,  the  enactment  wliieh 
gave  a  vote  for  the  election  of   town  conncillors  to  every 
**  person  "  of  full  age  who  had  occupied  a  house  for  a  certain 
time,  and  provided  that  words  importing  the  masculine  gen- 
der should  include  feuialea  for  all  purposes  relating  to  the 
right  to  vote,  was  held,  having  regard  to  the  general  scope  of 
the  Act,    to  remove  only  that  diaability  which  was  founded 
on  8CX,  but  not  to  aSeet  that  which  was  the  result  of  marriage 
as  well  as  sex,  and  therefore  not  to  give  the  right  of  voting 
to  married  women  (a).    An  Aet  which  simply  left  the  deter- 
mination of  a  matter  to  a  majority  of  vestrymen  "  present  at 


(Moss.)  2S4.  It  1b  said,  that,  Id 
lay  as  well  ns  legal  writings,  Ihe 
word  "oil"  is  frequently  aoii  care- 
JL'asly  ut^cd  where  its  gcnGmlily  ia 
(o  bu  restricted  by  cuntext  and 
luieniioa  :  Pbillipa  V.  Srvundui-s,  15 
Ga.  518.  So  Ibe  plirise  "every 
case,"  in  La.  Civ.  Cudc,  S  3531, 
was  held  to  mmn  every  cla.s8  of 
cases  or  subject  matter  expressly 
t<'^alftled  upon  in  Iba  Code  : 
D  Aproiaont  v.  Berry,  6  La.  An. 
404. 

'  Zimmerman  v,  Selioenfeldl.  6 
Til.  &  C.  (N.  Y.)  142  ;  3  Hun.  0B3. 

((i)Ucnnctl  V.  Wittson.  3  M.  & 
9.  1  ;  Exp.  Barrow.  B  Vcb.  554  ; 
IIussey'8  Case.  9  Rep.  73.  [An 
act  nutlioriziug  (lie  court  of  Quar- 
ter desaiona  to  order  cUildien  to 
support  their  indi cent  and  disabled 
pftreaiB,  wns  held  not  to  rcbeve 
Ibe  poor-district  from  Ibe  Icenl 
liiibility  to  provide  for  audi  per- 
sona not  liaviug  a  selllcracnt  there, 


until  they  could  be  removed  to  (lia 

Sacc  of  their  last  sctiletncnt : 
clly  Tp.  V.  Union  Tp.,  5  Watta 
&  S.iTg.  (Pa.)  r.35.] 

(6)  Potura  v.  Cowie.  2  Q.  B.  D. 
181. 

■Heine  v.  Appleton,  4  IJIatcbt 
125.  Nor  an  ufflcial  reporter  of 
judicial  deci^iona,  esecpt  as  to  Ihe 
licadnotes  prcllxed  (o  his  reports 
of  cuBCa  :  Wheaton  v.  Peters.  8  Pet. 
591,  808  :  Little  v.  Gould,  2  Blatcht. 
165. 

(e)  33  &  33  Vict.  o.  55,  s.  9 ;  It. 
V.  Harrald.  L.  R.  7  Q.  B.  381  ;  see 
Ubnrllon  v.  Lings.  L.  R.  4  C.  P. 
374.  [IScc  Tliickriesse,  Uuab.  and 
W.,  at  p.  IB  :  ■■  When  the  result  ia 
not  revolutionary  but  remedial,  and 
consi.^tcnt  with  another  act,  made 
the  following  scasion.  the  word 
'person'  will  be  interpreted  in  iia 
natural  meaning,  and  will  includs 
not  only  a  single  woman,  but  a 
married  one  also.") 
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the  meeting"  wonld  not  affect  the  common  law  right  of  the 
minority  to  demand  a  poll ;  and  the  "  meeting  "  wonld  there- 
fore be  understood  as  continuing  until  the  end  of  the  poll  (a). 
A  charitable  provision  for  the  support  of  "  maimed  " 
soldiers  wonld  not  extend  to  soldiers  who  had  been  maimed 
in  the  service  of  a  foreign  state,  or  in  pnnishment  for  a 
crime  (J).  A  statute  which  enacted  that  '*  every  convey- 
ance "  in  a  particular  form  should  be  "  valid,"  would  not 
receive  the  sweeping  effect,  so  foreign  to  its  object,  as  that 
of  coring  a  defect  of  title  (c).  [Nor  will  a  statute  author- 
izing a  county  to  convey  to  the  State  certain  lands  '^  as  the 
said  county  shall  now  hold  by  virtue  of  tax  deeds  issued 
upon  sales  for  delinquent  taxes  heretofore  jnade,"  validate, 
or  apply  to  land  held  by  the  county,  under  tax-deeds  void 
on  their  face ;  and  this,  although,  in  fact,  there  were  no 
lands  to  which  the  act,  thus  construed,  <!ould  apply/  So  a 
statute  declaring  of  full  force  all  ordinances  of  a  city, 
etc.,  'Mn  operation"  at  the  date  of  its  passage,  has  no 
effect  upon  one,  which,  before  that  time,  had  been  judi- 
cially pronounced  inoperative."  Again  an  act  validating 
certain  sales  made  by  persons  in  a  fiduciary  capacity  in  the 
event  of  any  irregularity  or  defect  existing  in  the  appoint- 
ment or  qualification  of  such  trustee,  etc.,  cures  only  defects 
in  the  proceedings  where  the  court  had  jurisdiction  of  the 
subject  matter,  and  does  not  validate  a  sale  made  by  a  trustee, 
etc.,  who  was  irregularly  and  defectively  appointed  or 
qualified  by  a  court  that  had  no  jurisdiction  to  make  such 
an  appointment.**] 

§  116.  So,  the  Tithe  Commutation  Act,  in  declaring  maps 
made  under  its  provisions,  "  satisfactory  evidence "  of  the 
matters  therein  stated,  would  not  have  the  effect  of  making 
tliem  evidence  on  a  question  of  title  between  landowners,  a 
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(a)5&6  Wm.  4.  e.  76.  s.  18  ;  R. 
T.  How,  88  L.  J.  M.  0.  58  (Q.  B.) ; 
White  y.  Bteel.  12  0.  B.  N.  8.  883, 
81  L.  J.  265 ;  11.  v.  St.  Mary,  8 
Nev.  &  p.  416 ;  R.  v.  D'Oyley,  12 
A.  &  E.  189. 

9)  Duke,  Charit.  Usea,  184. 

(c)  Wai-d  V.  Scott,  8  Camp.  284 ; 


see  also  Whidbome  v.  Eccles. 
Com..  7  Ch.  D.  875,  47  L.  J.  129  : 
Forbes  v.  Eccles.  Com.,  15  Eq.  51. 

»  Haseltine  v.  HewLtt,  61  Wis. 
121. 

10  Allen  y.  Savaonah,  9  Ga.  286. 

"  Halderman  v.  Young,  107  Pa. 
St.  824. 
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matter  foreign  to  the  scope  of  the  Act  (a).     So,  a  ship  bailt 
in  England  for  a  foreigner  would  not  be  a  ''  Britisli   ship  " 
within  the  provisions  requiring  registration  and  transfer  by 
bill  of  sale,  oven  while  still  the  property  of  the    Snglish 
builder  (5).      [Nor  did  the  New  Jersey  statute  declaring 
every  warrant  of  attorney  for  the  confession  of  judgment^ 
included  in  any  bond,  bill,  or  other  instrument,  void,  proliib- 
it  the  making,  in  that  state,  of  such  warrant  of  attorney  for 
use  in  other  states."]    The  Bankrupt  Act,  which  roalces  a 
composition  accepted  under  certain  circumstances  by   credi- 
tors binding  on  all  creditors  ^'  whose  names  are  sho^irii   in 
the  debtor's  statement,"  with  the  proviso  that  it  "  shall   not 
affect  any  other  creditor,"  would  exclude  only  non-assenting 
creditors,  but  not  creditors  whose  names  were  not  stated  in 
the  debtor's  statement,  if,  in  fact,   they  assented;  for  it 
would  be  understock  as  not  intending  to  interfere  with  tbe 
general  principle  that  it  is  competent  to  a  person  to    bind 
himself  by  such  an  assent  (c).      The  12  Car.  2,  c  17,  wliicli 
enacted  that  all  persons  presented  to  benefices  in  the  time 
of  the  Commonwealth,  and  who  should  conform  as  directed 
by  the  Act,  should  be  confirmed  therein,  "  notwithstanding 
any  act  or  thing  whatsoever,'*  was  obviously  not  intended 
to  apply  to  a  person  who  had  been  simoniacally  presented 
{d).    It  is  evident  that  a  literal  construction  would,  in  these 
cases,  have  carried  the  operation  of  the  Act  far  beyond  the 
intention. 

So,  the  sixth  section  of  the  Habeas  Corpus  Act  which,  for 
the  prevention  of  unjust  vexation  by  reiterated  commitments 
for  the  same  offense,  enacts  that  no  person  who  has  been 
discharged  on  habeas  corpus  shall  be  imprisoned  again  for 
'*  the  same  offense,"  except  by  the  Court  wherein  he  is 
bound  by  recognizances  to  appear,  or  other  Court  having 
jurisdiction  in  the  cause,  would  not  extend  to  a  case  where 
tile  discharge  was  made  on  the  ground  that  the  commitment 


(a)  6  &  7  Wm.  4.  c.  71,  s.  64  ; 
WUberfoTce  v.  Hearfleld,  6  Ch.  D. 
709. 

(^  Union  Bank  y.  Lenanton,  8 
C.  P.  D.  248. 

*'  Hendiickson  v.  Fries,  45  N.  J. 


L.  555. 

(c)  83  &  88  Vict,  c  71,  s.  126 ; 
Campbell  ▼.  Im  Thurn,  1  0.  P.  D. 
267. 


28: 


(d)    Crawley    ▼.   Philips    Sid. 


I  I 
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Ijad  been  made  withoat  jarisdictioD,  though  the  offenoe  for 
which  he  was  arrested  on  the  second  occasion  was  the 
same;  for  this  was  obviously  beyond  the  object  of  the 
Act  (a). 

The  statutory  provision  for  the  restoration  of  stolen  goods 
to  the  owner,  on  conviction  of  the  offender,  was  constrned 
as  applying  only  to  cases  where  the  property  in  the  goods 
ci^ntinned  in  him,  bat  not  as  aathorizing  a  restoration  when 
the  property  had  vested  in  an  innocent  purchaser  (J).  [And 
tljc  confirmation  of  titles  declared  by  the  Act  of  Congress  of 
^2d  Jnly,  1866,  was  hold  not  to  apply  to  lands  as  to  which 
an  adverse  pre-emption,  homestead,  or  other  right  had  been 
acquired  at  the  date  of  the  passage  of  the  act,  by  any  settler 
nuder  the  United  States  laws.**] 

§  1 17.  So,  it  was  held  that  the  provision  of  the  Statute  of 
Limitations,  S  &  4c  Will.  4,  c.  27,  s.  26,  which  deprives  the 
owner  of  lands  of  the  right  of  suing  in  equity  for  their 
recovery,  on  the  ground  of  fraud,  from  a  purchaser  who  did 
not  know  or  have  reason  to  believe  that  any  such  fraud  had 
been  committed,  was  to  be  construed  subject  to  the  presump- 
tion  that  the  Legislature  had  not  intended,  by  its  general 
language,  to  subvert  the  established  principles  of  equity  on 
the  subject  of  constructive  notice ;  and  was  therefore  read 
as  meaning  that  the  purchaser  did  not  know  or  have  reason 
to  believe,  either  by  himself,  or  by  some  agent  whose  knowl- 
edge or  reason  to  believe  is,  in  equity,  equivalent  to  his 
own  (e).      [And  similarly,  a  statntory  provision  that  every 
deed  and  conveyance  which  shall  not  be  recorded  within  a 
certain  period  after  execution,  shall  be  deemed  fraudulent 
and  void  as  against  any  subsequent  purchaser  or  mortgagee 
ioT  valuable  consideration,  protects  only  bona  fide  purchas- 
ers and  mortgagees  for  a  valuable  consideration,  without 
notice ;"  and,  moreover,  the  purchaser  protected  is  only  the 
purchaser  of  the  same  title,  the  purchaser  of  an  adverse  title 


(«0  Bl  Car.  3,  c  2 ;  Atty.-Geal. 
▼.  Kwok  Ah  Sing,  L.  R  5  P.  C. 
ITO. 

(ft)  24  &  26  Vict.  c.  96,  g.  100 ; 
Moyoe  v.  Newington,  1  Q.  B.  D. 

"  Eeeran  v.  Orifflth,  84  Cal.  680. 


(e)  Vane  v.  Vane,  L.  R.  8  Ch 
888. 

"  Union  Canal  Co.  v.  Young,  1 
Wbart  (Fa.)  410,  482  ;  Hoffman  v. 
Strohecker,  7  Watts  (Pa.)  86^  90 ; 
Jaques  v.  Weeks^  Id.  261. 
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Dot  being  within  the  scope  of  the  act/*  And  an  act  pro- 
▼iding  that  a  bona  fide  assignee  of  an  nsnrions  contract  may 
recover  against  the  usurer  the  amonnt  of  the  consi(]eration 
paid  by  him  for  the  same,  less  the  amonnt  of  the  principni, 
was  held  not  to  apply  to  an  indorser  of  a  promissory  note 
with  notice  that  it  was  tainted  with  usurj.'^ 

§  118.  The  provision  of  the  Factors  Act,  which   enacts 
tliat  "any  agent  intrusted  with  tlie  possession  of  goods" 
shall  be  deemed  their  owner,  so  far  as  to  give  validity  to  a 
pledge  of  them,  is  confined  by  the  general  scope  and  object 
tof  the  enactment  to  mercantile  agents  and  transactions  ;  and 
would  therefore  not  give  validity  to  a  pledge  of  honsehold 
furniture,,  not  in  the  way  of  trade,  made  by  an  agent  to 
whose  possession  it  had  been  entrusted  (a).    [So,  an  act  which 
declared,  that,  when  any  mariners  or  others  are  gone  or 
thereafter  shall  go  to-sea,  leaving  their  wives  at  shop-keeping, 
or  to  work  for  their  livelihood,  such  wives  shall  be  deemed 
and  declared  feme  sole  traders,  with  capacity  to  sue  and  be 
sued,  was  held  to  make  a  woman  so  entitled  and  liable  only 
when  engaged  in  trade  or  business,  and  a  subsequent  statute 
of  much  wider  range,  but  declaring  that  married  women 
embraced  in  its  provisions  should  have  all  the  rights  and 
privileges  secured  by  the  former  and  be  subject  as  therein 
provided,  was   held   similarly  restricted.**]     An  act  which 
empowered  the  directors  of  an  incorporated  company  to  make 
contracts  and  bargains  with  workmen,  agents  and  under- 
takers, would  be  construed  as  conferring  on  them  authority 
to  bind  the  company  without  consulting  their  shareholders, 
by  such  transactions  ;  but  not  as  so  altering  the  general  law 
as  to  dispense  with  those  formalities  by  which  alone  a  cor- 


>•  Henry  V.  Morgan,  2Binn.  (Pa.) 
497  ;  Keller  v.  Nutz.  5  Serg.  &  R. 
(Pa.)  246  ;  Sailor  v.  Herlzog,  4 
Whart.  (Pa.)  265;  Lightner  v. 
Mooney.  10  Watls  (Pa).  86  ;  Harper 
V.  Bank,  7  Watts.  &  S.  (Pa.)  209. 

"  Brown  v.  Wilcox,  15  Iowa, 
414. 

(c)  5  &  6  Vict,  c  39  ;  Wood  v. 
Rowcliffe,  6  Hare,  191  ;  Baines  v. 
Swainson,  1  B.  &  S.  bSl ;  Coles  v. 


N.  W.  Bank,  L.  R.  10  C.  P.  854, 
872.  See  further  limitations  of  the 
meaning  of  the  same  enactment,  in 
Fuentes  v.  Montes,  L.  R.  8  C.  P. 
263,  4  C.  P.  93  ;  Johnson  v.  Credit 
Lyonnais,  47  L.  J.  Q.  B.  241  ;  8  C. 
P.  D.  82  rbef  ore  40  &  41  Vict,  c. 
89.) 

"  Cleaver  v.  Sheets,  70  Pa.  St 
496. 
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poratioD  can   bind   itself  to  contracts,  that  is,  by  writing 
under  the  corporate  seal  (a). 

The  provision    in   the   Friendly   Societies    Act,   which 
requires  a  reference  to  arbitration  of  "  every  matter  in  dis- 
pute ^  between  a  society  and  any  of  its  members  would,  on 
the  same  principle,  be  confined  to  disputes  with  membera  as 
members ;  and  a  breacli  of  covenant  by  a  member  to  .repay 
a  sum  bon'owed  from  his  society  was  therefore  held  not  to 
fall  within  the  arbitration  clause,  as  the  dispute  would  be 
witli  tlie  member  as  debtor,  not  as  member  (J).    '[C'onverse- 
liy,  the  law  organizing  the  board  of  Florida  Commissioners, 
to    investigate  the  claims   of  citizens   against  the  Spanish 
government,  was  held  not  to  authorize  them  to  investigate 
the  rights  of  claimants  as  among  themselves  ;  so  that,  where 
one  of  several  entitled  to  indemnity  obtained  an  award  in  his 
favor,  he  was  treated  as  a  trustee  for  those  interested."     And 
similarly,    the   Orphans'   Court,   in   Pennsylvania,   though 
charged  with  making  distribution  of  decedent's  estates  to  the 
persons  entitled  thereto,  has  no  jurisdiction  of  a  claim  by  an 
administrator  in  his  own  right  against  the  distributees  ;••  nor 
vice  versa  ;"  nor  to  determine  who  is  entitled  to  the  benefit 
of  a  judgment  against  an  intestate."] 

On  simifer  grounds  a  conveyance  of  property,  knowingly 
[c)  made  solely  for  the  purpose  of  giving  a  vote  contrary  to 
tljc  7  &  8  W.  3,  c.  25,  s.  7,  which  declares  such  conveyances 
"void  and  of  none  effect,"  is  void  so  far  as  to  prevent  the 
right  of  voting  being  acquired,  which  is  the  whole  aim  of 
the  Act ;  but  it  is  in  other  respects  valid  between  the  parties, 
80  as  to  pass  the  property  {d).  [And  a  statute  annulling 
grants  of  land  at  the  time  held  adversely  by  another,  and 
one  making  their  acceptance  a  misdemeanor,  do  not  affect  the 

(a)  London  Waterworks  Co.  v, 
BaUey.  4  Bing.  283 

{b)  10  Geo.  4,  c.  66,  s.  27  :  Morri- 
son V.  Grover,  4  Ex.  4^0.  See  also 
Prentice  v.  London,  L.  R.  10  C. 
P.  679  ;  Fleming  v.  Self.  3  De  G.. 
M.  Q.  997  ;  Mulkern  v.  Lord,  4 
App.  182,  48  L.  J.Ch.  745.  Comp. 
Wn^t  y.  Monarch  Invest.  Soc,  5 
Ch.  D.  726,  and  Hack  v.  London 
PtovW.  BuUdiug  Soc,  28  Ch.  D. 
103.  ^ 

11 


>•  Delafleld  v.  Golden,  1  Paige, 
(N.  Y.)  189. 

w  Carter's  App.,  10  Pa  St.  144. 

»*  Film  ham  v.  Forsythc,  9  Serg. 
&  R.  (Pa.)  133. 

"  Byrne  v.  Walker,  7  Id.  483. 

(c)  Marshall  v.  Bown,  7  M.  & 
Gr.  188 ;  Hoyland  v.  Brenmer,  2 
C.  B.  84. 

(d)  Philpotts  V.  Philpotts.  10  C. 
B.  85. 
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entire  instrument  containing  the  grunt  of  sncli  land,  but  on]y 
those  portioHB  thereof  as  arc  in  violation  of  the  statutes."] 

§  119.  In  the  24  &  25  Vict.  c.  96.  wliich  consolidates  the 
law  relating  to  larceny  and  analogous  offences,  the  provision 
wliicli  imposes  a  pemiltyfor  "  niilawfnllj  and  wilfully  "  kill- 
ing a  pigeon  under  ciicuuistancea  not  amounting  to  larceny, 
was  construed  as  not  applying  to  a  man  who  had  intention- 
ally  and   without   legal    justification    shot   his    neigli  bar's 
pigeons  which  were  In  iho  habit  of  ieeding  upon  his  laud  ; 
his  oI)ject  being  to  prevent  a.  recurrcucD  of  the  trespass. 
His  act  was  "  unlawful,"  in  the  sense  that  it  was  actionable; 
and  it  was  undoubtedly  "  wilful "  also;  but  ns  the    object 
and  Bcope  of  the  Act  wero  {o  punicli  orimee  and  not   inert: 
civil   injuries,  the   word   "  unlawfully "'  was  construed    H8 
''against  the  criminal  law"   (a).     (So,  one  who  rcraovos  a 
sea!  from  property  nbicli  has  been  scaled  up  by  otficers  of 
the  customs,  in  ignorance  of  its  character,  and  in  the  bonmt 
execution  of  a  supposed  duty  in  the  care  and  transportation 
of  the  property,  is  not  liable  to  pnnishmont  under  a  statute 
prohibiting"  wilfully  "  removing  an  official  seal."]     An  Act 
which  visited  with  fine  and  dismissal  a  road  surveyor  who 
demanded    or   wilfully   received     Iiiglicr   fees   than    those 
allowed  by  the  Act,  would  not  affect  a  surveyor  who,  under 
an  honest  mistake  of  fact,  demanded  a  fee  to  which  lie  waa 
not  entitled  (5),     [Similarly,  a  statute  annnlling  any  "  wil- 
fully false  claim  "  would  not  nficct  the  case  of  a  mere  dis- 
crepancy in  the  amount  of  the  claim  as  filed  of  such  a  des- 
cription as  may  be  connistent  with  good  faith,"    Nor  would 
a  contract  made  usurious  by  a  mere  mistake  in  the  calcula- 
tion, and  not  by  any  wrongful  intent,  be  void  under  a  statute 

« Towle  V,  Bmitb,  2  Itobt.  (N. 
Y.)  489.  And  see  ante,  §  93.  Jack- 
son V.  Collins,  3  Cow.  (H.  Y)  85. 

(a)  Taylor  v.  Newman,  4  B.  &  8. 
69.  83  L.  J.  M.  C,  186.  See  also 
Kenyon  v.  Hart,  8  Best  &  S.  249. 
84  L.  J.  M.  C.  87  ;  Daniel  v.  Junes, 
2  C.  P.  D.  851  ;  Spicer  v.  Barnard, 
1  E.  &  E.  874,  28  L.  J.  178.  [A.8 
to  the  mcantag  of  "  wilfully,"  see 
Bute  V.  Preston,  84  Wis.  675; 
Smith  V.  Wilcoi.  47  Vt.  537  Qa 
relation  to  acts  commiltod   In   a 


state  oF  intuxicitioD).  An  act  may, 
however,  be  "  wrongful,"  nl though 
committed  enlir<;ly  hv  mistake: 
Webber  v.  Quaw,  46  Wis.  !!& 
Sou  "Knowingly  and  wilfully, 
post,  g  UG.  11  S.  V.  McKim,  3 
Pitts.  Rep.  155.1 

'•  U.  a.  T.  K  R.  Care.  1  Abb.  U. 
B.  106.     See  post,  g  139. 

(ft)  R.  T.  Badger.  6  E.  &  B.  13,  35 
L.  J.  M.  C.  8. 

"  Barber  ▼.  Reynolds,  44  Cat 
619,  63S. 
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oiding  nsnrions  contracts.'*  Conversely,  an  act  of  tlie 
Z^egislature  of  Missouri,  of  March  17,  1868,  approving  the 
sale  aud  confirming  the  title  of  the  Iron  Mountain  Kailroad 
Oouipanj  in  the  purchaser,  did  not  prevent  the  State  from 
prosecuting  claims  against  the  parties  who  had  committed 
fraads  against  the  state  in  relation  to  the  railroad.'^  An 
Act  which  empowered  inspectoi-s  to  inspect  the  scales, 
weights  aud  measures  of  persons  offering  goods  for  sale,  and 
of  seizing  any  found  "  light  and  unjust,"  was  construed  as 
limited  to  cases  where  the  .injustice  was  prejudicial  to  the 
buyer,  but  as  not  applying  to  a  balance  which  gave  seven- 
teen ounces  to  the  pound,  that  is,  which  was  unjust  against 
the  seller ;  since  the  object  and  scope  of  the  Act  were  limited 
4;o  the  protection  of  the  former  (a). 

§  120.  An  Act  which,  after  appointing  trustees  to  pull 
down  and  rebuild  a  parish  church,  authorized  them  to  allot 
the  pews  and  to  sell  the  fee  simple  of  such  of  them  as  were 
not  appropriated  by  the  Act,  to  the  inhabitants  of  the  parish, 
wMh  power  to  the  owners  to  dispose  of  them,  was  held  not 
to  authorize  a  conveyance  of  the  soil  and  freehold  of  the 
land  on  which  the  pews  stood,  but  only  the  easement,  or 
right  to  sit  in  the  pew  during  divine  service  (J).  And 
where  a  church  was  built,  under  a  similar  Act,  by  subscrib- 
^ra  in  whom  the  freehold  was  vested,  aud  the  trustees  had 
power  to  sell  the  pews ;  and  a  subsequent  Act,  reciting  that 
doubts  had  arisen  as  to  the  estate  and  interest  which  the  sub- 
scribers and  proprietors  had  in  the  pews,  enacted  that  the 
fee  simple  should  be  vested  in  them,  it  was  held  that  it  was 
not  the  freehold  interest  in  the  soil  that  was  vested  in  them, 
but  a  special  interest  created  by  Parliament  in  the  easement 
{c).  So,  the  Public  Health  Act  of  1875,  which  enacted 
that'  the  streets  should  vest  in  the  local  authority  was  con- 
strued as  intending,  not  that  the  soil  and  freehold  should 
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"*  Sutton  V.  Fletcher,  6  Blackf  .  4  B.  ft  A.  212 ;  East  Gloucestershire 

{hid.)  8S9.      And  see  Mortimer  v.  R.  Co.  v.  Bartholomew,  L.  R  3  Ex. 

Pritchaid,  1  Bailey  Eq.  (S.    0.)  15. 

M5.  (ft)  Hlnde  v.  ChorltOD,  L.  R.  2  0. 

"  State  V.  McKay,  43  Mo.  694  P.  104. 

{a)  Brooke  ▼.  Shadgate,  L.   R.  8  {e)  Brumfllt  v.  Roberts,  L.  R.  5 

<^  B.  852.      See  Edwards  ▼.  Dick,  C.  P.  224. 
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■veat,  bat  onl;  tbe  earface  of  tlie  eoil,  and  as  much  of  it  in 
depth  as  was  necessary  for  doing  all  that  was  reasonably  and 
uBually  done  in  streets  (a),  and  for  so  long  only  as  it  con- 
tinned  tobeaEtreet  (b).  [Similarly,  where  an  act  authorized 
the  Orphans'  Court  to  appoint  trustees  of  tha  estates  of 
abeenleeB,  durante  absentia,  it  was  held  tliiit  such  appoint- 
ment imported  only  the  abaonce  of  the  pereon  for  whom  tLe 
trustee  was  desired,  and  did  not  adjudicate  the  ownership  of 
any  property  made  the  subject  of  the  trust,  or  that  tbe 
absentee  is  either  dead  or  alive."  An  act  providing  that 
"every  will  shall  be  constrned,  with  reference  to  the  real 
and  personal  estate  comprised  In  it,  to  speak  and  take  effect 
ns  if  it  had  been  eiecnted  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the 
■will,"  affects  only  tbe  property  devised  or  bequeathed,  and 
does  not  create  a  disposing  power  in  the  testator  just  before 
his  death  which  he  did  not  possess  when  he  executed  tbe 
vrill :  "  if  he  was  clearly  incompetent  to  make  a  will  when 
he  executed  one,  the  fact  that  just  before  his  deatlwhe 
l>ecame  entirely  competent  to  execute  one,  but  did  not," 
iloes  not  validate  the  will."  An  act  exempting  a  homestead 
to  a  debtor  decides  nothing  as  to  his  title."] 

The  Metropolitan  Building  Act  of  185J5,  which  gives  a 
light  to  raise  any  party  structure  authorized  by  the  Act,  on 
condition  of  "  making  good  all  damage"  occasioned  there- 
by to  the  adjoining  premises,  was  held  not  to  authorize  the 
raising  of  a  structure  which  obstructed  the  ancient  lights  of 
the  adjoining  premises;  for  the  only  damage  contemplated 
hy  the  Act  was  strnctnral,  and  not  that  which  resulted  from 
the  invasion  of  a  right.  And,  having  regard  to  the  sco[>e 
cf  the  enactment,  the  oxpreaaion  "making  good"  was 
understood  to  mean  that  the  adjoining  premises  were  to  be 


(a)  CoTcrdale  r.  Cbarltou,  4  Q. 
B.  D.  104.  48  L.  J.  138. 

g>)  Rolls  V.  St.  George,  South- 
wark.  14  Ch.  D.  785. 

«•  Eiterly'9  App„  109  Pn.  St. 
232,  upon  Oil!  act  11  Apr.  ia79,  P. 
L.  31. 

"  NenlL-'.i  App..  104  Pa.  St.  S14. 
Hence  a  will  undertaking  tn  create 


B  separate  estnta  in  furor  of  a 
dau^iitcr  tbcn  10  years  of  age  and 
not  in  immediate  contcniplulioD  of 
niiirriage.  is  not  rendered  offectunl 
by  ilie  fuel  tbat  8  years  tliereaflcr, 
and  before  tbe  te^tator'a  dealh,  the 
girl  married  :  Ibid. 

*>  &  Swearinger.  D  Saivyer,  52; 
Spencer  T.  Gelssman,  87  Cal.  OG. 
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restored  to  their  original  state,  not  that  peoaniarj  oompen- 
eation  should  be  made  (a). 

§  131.  Some  decisions  on  the  construction  of  the  74:th 
section  of  the  Harbors  Act  of  1847,  illustrate  the  principle 
ander  consideration.  That  section  enacts  that  the  owner  of 
a  vessel  is  to  be  answerable  for  any  damage  done  by  it,  or 
by  any  person  employed  in  it,  to  a  harbor,  pier  or  dock,  ex* 
eept  when  the  vessel  is  in  charge  of  a  compulsorily  taken 
pilot  Construed  literally,  as  it  was  by  the  Queen's  Bench 
(J),  it  made  an  owner  responsible  for^tlie  injury  done  by  his 
ship  to  a  pier,  after  she  had  been  driven  aground  and  neces* 
sarilj  abandoned  by  her  crew,  and  was  dashed  by  the  storm 
against  the  pier.  The  Court  of  Exchequer  Chamber 
tlionght  that  the  enactment  was  to  be  construed  as  tacitly  ex- 
cepting damage  done  by  the  act  of  God  and  the  Queen's 
enemies,  for  which  by  the  general  law  of  the  land,  a  ship 
owner  is  not  responsible  {o).  The  House  of  Lords  held 
that  the  owner  was  not  liable,  on  the  ground  that  the 
general  scope  and  object  of  the  Act  were  merely  to  collect 
the  clanses  which  Parliament  usually  inserted  in  local  har- 
bor bills,  and  to  give  facilities  of  procedure  to  the  under- 
takers of  such  works  ;  and  that  the  section  did  not  create  a 
new  liability,  but  only  facilitated  proceedings  against  the 
registered  owner  when  damages  were  recoverable  (d). 

The  Act  16  &  17  Vict.  c.  96,  for  regulating  the  care  and 
treatment  of  lunatics,  furnishes  a  remarkable  illustration  of 
the  principle  under  consideration.  Its  provision  that  any 
superintendent,  officer,  nuree  or  servant  of  any  registered 
hospital  or  licensed  house,  "or  any  person  having  the  care 
or  charge  of  any  single  patient,"  who  ill-treated  a  patient, 
was  held  not  to  apply  to  a  husband  who  ill-treats  his  lunatic 
wife;  for  it  was  not  within  the  scope  of  the  Act  to  deal  with 
cases  where  the  custody  of  the  lunatic  was  owing  to  domes- 
tic relationship  ;  and  the  woman  was  in  her  husband's  cus- 
tody, not  because  she  was  mad,  but  because  she  was  his 


(a)  Crofts  V.  Haldane,  L.  R.  2  Q. 
B.  194.  [See  for  construction  of 
thepbrase  "make  good  all  losses 
to  depositors:"  Queenan  v.  Palmer, 
117  111.  619.] 


(b)  10  Vict.  c.  37;  Dennis  v. 
Tovell,  L.  R.  8  Q.  B.  10. 

(p)  Wear  Commissioners  v. 
Adamson.  L.  R  1  Q.  B.  D.  54C. 

{d)  Id.  2  App.  748. 
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wife  (a).  Bat  the  Act  would  apply  to  a  man  who  ill- treated 
his  lunatic  brother  in  his  charge,  for  he  has  uo  legal  custody 
of  him  by  virtue  of  his  relationship  (6). 

§  122.  [As  further  instructive  illustrations  of  this  princi- 
ple of  construction  the  following  instances  may  be   cited. 
Where  a  statute  provided  that  the  original  jurisdiction   of 
the  Circuit  Court  of  the  Southern  District  of  New  York 
should  be  confined  to  causes  arising  within  said  district,  and 
should  not  extend  to  causes  arising  within  the  NortLem 
District, — the  object  oithe  provision  clearly  being  to  appor- 
tion jurisdiction  and  business  as  between  the  two  districts 
only, — it  was  held,  that,  from  the  jurisdiction  of  the  Southern 
District  Circuit  Court  only  such  causes  were  to  be  deemed 
excluded  by  the  act,  as  arose  in  the  Northern  District,  not, 
however,  such  as  arose  outside  of  both  districts."     Similarly,, 
a  statute,  providing  that  a  person  should  not  be  sued  before 
any  justice  of  the  peace  except  in  the  township  in  which  he 
resided,  having  for  its  immediate  object  to  prevent  justices 
at  the  county  seat  from  monopolizing  the  business  in  the 
county,  was  held  not  to  apply  to  the  case  of  a  resident  of 
another  county  or  state  coming  into  a  town  and  there  served 
with  process.*'      So,  where  the  object  of  an  act  was  merelj 
the  disposal  of  certain  property  of  a  city,  and,  in  the  descrip- 
tion of  the  same  in  the  statute,  a  certain  street  was  referred 
to  as  a  boundary  of  the  entire  one  side  of  the  same,  whilst 
in  fact,  it  extended  along  only  part  of  it,  such  reference  was- 
held  ineffectual  to  extend  the  street  itself  in  length.**     And 
an  act  extending  the  bounds  of  a  town  over  adjacent  navigable 
waters,  the  extension  being  merely  for  the  purpose  of  civil 
and  criminal  jurisdiction,  was  held  not  to  operate  as  a  grant 
to  the  town  of  the  land  covered  by  the  waters.**      An  act 
conferring  equity  jurisdiction  in  "  all  cases  of  trust  arising 


(a)  R  y.  Bundle,  Dears.  482,  24 
L.  J.  M.  C.  128. 

(6)  R.  V.  Porter,  Leigh  &  0.  894, 
88  L.  J.  M.  C.  126. 

"  Wheeler  v.  McCormick,  8 
Blatchf.  267.  This  interpretation 
seems  also  ]  ustiflable  on  the  grounds 
(1)  of  an  intention  appearing  from 
the  context  that  the  general  words 


should  be  understood  in  a  paiticu* 
lar  sense  :  and  (2)  of  the  presump- 
tion against  an  intention  to  narrow' 
the  jurisdiction  of  a  court:  see  po8t» 
g§  151  et  seq. 

w  Maxwell  v.  Collins.  8  Ind.  88. 

»» People  V.  Dana,  22  Cal.  11. 

»*  Palmer  v.  Hicks,  6  Johns.  (NL 
T.)  188. 
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under  doeds,  wills,  or  in  the  settlement  of  estates  "  was  held 
to  apply  only  to  express  trusts  arising  from  tlie  written  con- 
tract of  the  decedent,  not  to  Bach  as  are  implied  by  law  or 
grow  oQt  of  the  official  sitnation  of  an  executor  or  adminis- 
trator. "*    Another,  relating  to  uses  and  trusts,  was  similarly 
confined  to  real  estate  ;**  and  the  provision  of  the  judiciary 
act  declaring  the  Jaws  of  the  several  states  the^rule  of  decis- 
ion in  federal  courts  in  certain  cases,  was  held  inapplicable 
in  the  construction  of  ordinary  contracts  and  questions  of 
general  commercial  law.*^    So,  an  act  causing  forfeiture  of 
a  life  estate  leaves  unaffected  the  estate  in  remainder,**  and 
one  making  long  terms  of  years  real  estate  for  certain  put|| 
poses  has  no  effect  upon  the  reversions  expectant  upon  those 
terms.*    Similarly,  a  private  act  directing  the  sale  of  a  per- 
son's property  by  the  Surveyor-General  without  warranty, 
and  the  application  of  the  money  in  payment  of  certain  cred- 
iters,  operates  only  as  a  quit  claim  of  any  right  or  interest  of 
the  State  in  the  property  and  does  not  take  away  the  rights 
of  third  persons.**      An  act  legalizing  the  action  of  certain 
townships  as  to  paying  bounties,  etc.,  does  not  extend  to 
refunding  advances   made   by  individuals  on   their    own 
account  and  not  on  the  credit  of  the  townships,  or  in  reli- 
ance upon  their  subsequent  ratification.**     An  act  permitting 
a  turnpike  road  company  to  abandon  a  portion  of  its  road, 
does  not  discharge  its  directors  from  a  penalty  incurred  in 
reference  to  such  portion  of  the  road  previously  to  the  act 
authorizing  its  abandonment.**     A  provision  that  the  trans- 
fer of  a  public  contract  shall  cause  its  annulment,  does  not 
apply  to  a  preliminary  arrangement  for  the  purpose  merely 
of  uniting  capital  to  obtain  the  means  of  fulfilling  the  con- 
tract, in  the  absence  of  any  corrupt  intention  to  influence 
the  bidding  or  evade  the  duties  and  responsibilities  of  a  pub- 
lie  contractor.**    Nor  does  an  act  "  regulating  criminal  pro- 
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"  GiYen  v.  Simpson,  5  Me.  803. 

"  Baker  v.  Terrell,  8  Minn.  198. 

"  Swift  V.  Tyson,  16  Pet.  1. 

•  Archer  v.  Jones,  26  Miss.  683. 

"  Burnett  y.  Thompson,  7  Jones 
L.  (N.  0.)  407. 

^  Jackson  v.  Catlin,  2  Johns. 
W  Y.)  248. 


*'  People  ▼.  Supervisors,  14 
Mich.  836.  Comp.  Weister  v. 
Hade.  52  Pa.  St.  474,  ante,  §  79. 

^  Kane  v.  People,  8  Wend.  (N. 
Y )  203 

«  Field  V.  U.  S.,  16  Ct.  of  CI 
484. 
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ceedinga"  extend  to  collateral  isanea  ;"  iiur  a.  etatnte  requir- 
ing a  contractor  for  work  for  tlie  Btate  to  give  bond  with 
sureties  to  pay  all  laborers  employed  by  him  on  tbe  work 
icclnded  in  hie  contract,  to  laborere  employed  by  a  sub- 
contractor." So,  it  was  held  that  the  act  2  MarcL,  1867, 
j  relating  to  removal  of  enits    from  state  to   U.  S.    Circnit 

;  courts,  bad  no  applicetiun  to  a  coutroverey  between    a   citi- 

zen of  tbe  state  in  wbieii  suit  is  brought  and  an  alien.'"  An 
act  annulling  "  all  agreenieuta  to  pay  attorney  fees,  deperid- 
tnf^on  any  condition,"  made  part  of  any  bill,  note,  etc.,  for- 
bids only  conditional  agreements,  not  absolute  or  unqiialilicd 
tones ;"  and  by  referenec  to  its  purpose,  an  act  may  be  ehown 
to  bo  designed  to  ha^e  a  retrospective  or  curative  operation 
only,  and  to  be  without  prospective  force." 

§  123.  [So,  where  an  act  deelarinjj  the  property  of    rnar- 
rieil  women  to  be  theirs  and  empowering  tiiem  to  use  and 
enjoy  the  same,  as  if  sole,  was  construed  to  iiave  been    in- 
tended   merely   for  tlio  protection  of  the  wife's   property 
J  against  tbe  husband'ii  interference  and  his  creditors,  it    was 

j  held  to  be  beyond  its  scope  to  give  her  an  absolute  right   to 

'  dispose  of  her  estate  without  tho  husband's  consent,   or   in 

{  any  other  way  to  alter  the  legal  incidents  of  the  marriage 

relation,"  Nor  would  a  provision,  that  on  a  judgment 
recovered  against  husband  and  wife  for  the  tort  of  the 
latter,  execution  shall  lii-st  issue  against  the  property  of  the 
wife,  give  any  exemption  to  the  husband  from  liability  for  his 
wife's  torts,  beyond  Ibis  primary  liability  of  her  estate.** 
I  Nor  can   a  provision   making  the  wifo  liabJe  for  her  own 

(  torts  have  tho  effect  'if  removing  the  husband's  liability  for 

.;  ai^ts  of  tho  wife  done  under  circumstauces  amounting   tu 

coercion  on  his  part,  whicii,  therefore,  the   law  regards,  as 
the  torts  of  tho  husUiiid."  And  it  has  been  held  that  au  en- 

'  «  People  T.  TouDgs,  I   Cni.  (N, 

T.)87. 

«  McCluskey  t.    Cromwell,   11     67. 

N.  Y.  698.  "  See  Longey  v.  Leach,  57  Vt. 

"  Blinaon  t.  R.  R.  Co.,  20  Minn.      377  ;  D.iliurty  v.   Madgett  (Vl.)  2 

493.  ,  All.  Rep.   115;  Weber  t    WL^ber. 

'^Cliurcliman  V.  Martin,  54  !□(!.      47   Mii;li.  589.     See  Atty  Gen.  v. 

Bidiile.  2  Cr.  &  Jer.  4B3  ;  Taylor 

V.  Ui'ceoe,  8  Car.  &  P.  ^16  ;  84  E. 

C.  L.  Jt  7H. 
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actment  declariDg  that  a  married  woman  may  besaed  for  her 
torts,  withoat  joinder  of  her  husband,  and  in  all  respects  as 
if  8ole^  does  not  take  away  her  common  law  immnnitj  from 
arrest  on  capias  ad  respondendum."    Nor  does  a  statutory 
provision  rendering  a  married  woman  capable  of  suing,  in 
all  respects  as  if  she  were  a  feme  sole,  without  joinder  of  her 
linsband,  abrogate  the  rule  that  a  married  woman  cannot  act 
as  gaardiaii  ad  litem,  next  friend,  etc. ;  the  provision  being 
designed  to  let  her  sue  only  for  her  own  benefit."    An  act 
\)i'<^eribiDg  the   manner  in  which  husband  and   wife  may 
''  dispone  of  and  convey  the  estate  of  the  wife  or  her  right  of, 
in,  or  to  any  lands,  tenements,  or  hereditaments  whatsoever,'* 
was  held  to  enable  a  married  woman  to  convey  or  incumber 
oivly  her  existing  interest  in  realty  held  in  possession,  remain- 
der or  i-e  version,  and  not  to  make,  e.  ^.,  a  valid  mortgage  of  an 
e&late  restmg  in  mere  possibility,  which  could  be  effectual, 
at  best,  only  as  a  contract  to  convey  and  as  in  the  nature  of  a 
covenant  to  stand  seized."    Nor  does  an  act  giving  to  the 
wife,  as  her  separate  property,  with  or  without  the  right  of 
suit,  the  earnings  of  her  labor,  change  the  law  so  as  to  give 
her  a  claim  for  work  done  by  her  for  her  husband,  or  in  his 
business." 

§  12<^.  [An  act  intended  to  remove  the  incompetency  of 
parties  to  suits  and  other  legal  proceedings,  on  the  score  of 
interest,  to  testify  therein,  cannot  have  the  effect  of  render- 
ing incompetent  one,  who  before  the  act,  was  a  competent 
witness."  Nor  will  an  act  declaring  that  all  former  deeds 
Bhall  have  a  certain  effect,  if  certain  Requisites  are  observed, 
prevent  their  being  used  as  evidence  in  the  same  manner 


"  Whalen  v.  Gabel.  44  Leg.  Int. 
(Pa.)  430.  Compare,  however, 
Mufier  V.  MiUer.  13  Abb.  N.  Cas. 
(N.  Y.)  305;  65  How.  Pr.  283. 
See  also,  as  to  attachment,  Frank  v. 
Sieflrel.  9  Mo.  App.  467.  See  AMa. 

^In  re  Duke  of  Somersett, 
Thynne  v.  St.  Maur,  L.  R.  84  Ch. 
D.  465. 

"Dorris  v.  Erwin.  101  Pa.  St. 
239.  Bur  see  Bond  v.  Burning, 
78  Id.  210.  And  compare,  as  to 
tlie  broader  phrase  **  property," 
Knight  V.  Thuyer,  125  Mass.  25. 
B'lt  see,  as  i  >   *  *  property  which 


she  may  thereafter  acquire  ; "  Be 
Insole,  L.  R.  1  Eq.  470  ;  Whit- 
tingham's  Trust,  12  W.  R.  775  ; 
Deakin  v.  Lukiu,  L.  R.  80  Ch. 
D.  169. 

*•  See  Reynolds  v.  Robinson,  64 
N.  Y.  589 ;  Beali  v.  Kiah,  4  Hun 
(N.  y.)  171 ;  Cunningham  v.  Can- 
ncy,  12  111.  App.  437  ;  Triplett  v. 
Graham.  58  Iowa,  135  ;  Morgan  ▼. 
Holies,  86  Conn.  175. 

»•  Sbeetz  V.  Hanbest,  81  Pa.  St 
100 ;  Packer  v.  Noble,  108  Pa.  St 
188. 
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in  which  they  might  before  have  been  used."    So    a   provi- 
sion intended  to  confer  larger  powers  on  married    vromen, 
bat  prohibiting  a  married    woman  from  becoming   soretj, 
etc.,  for  another,  will  not  <lcbar  her  from  mortgaging   her 
real   estate  for   the  debtb  ui   her    husband,   that    being  a 
power  she  had  before,  and  the  transaction  not  necessarily,  or 
even  properly,  being  included  under  tlie  term  suretyship."* 
Similarly,  an  act  prohibiting  preferences  in  assignments   by 
debtor,  in    trust  for  benefit  of  creditors  and  requiring  the 
assignment  to  stand  for  the  benefit  of  all  the  creditors,  does 
not  impliedly  prohibit  all  compositions  with  creditors,    the 
law,  before  that  act,  recognizing  compositions  with,  as  ^well 
as  an  assignment  for  creditors,**  nor,  indeed,  does  it  annni  a 
preference  in  any  other  mode  than  by  such  an  assign  men  t.*^ 

§  125.  [An  act  authorizing  a  writ  of  error  to  besaed  oat 
by  any  person  aggrieved  "  by  the  judgment  of  any  court  of 
common  pleas  upon  smy  writ  of  quo  warranto,"  etc.,  does 
not  change  the  rule  of  la>^  that  the  allowance  of  the  writ,  in 
the  first  instance,  is  discretionary,  and  hence  the  action  of 
the  court  upon  a  rule  to  sliow  cause  why  the  writ  should  not 
issue  is  not  the  subject  of  a  writ  of  error."     So,  an  act  giving" 
an  uppeal  from  the  refusal  of  the  court  to  open  judgnnents 
entered  on  warrants  of  attorney,  does  not  change  the  rule 
that  the  exercise  of  such  jurisdiction  lies  within  the  sound 
discretion  of  the  Court,  and  all  the  reviewing  court  has  to 
determine  is,  whether  the  discretion  was  properly  exercised 
below.**     Moreover,  where  a  judgment  has  been  revived, 
the  act  will  apply  in  those  cases  in  which  the  revival  was 
amicable  ;**  but  not  in  those  in  which  the  revival  was  by 
adversary  proceeding:**   the  former  case  being  within  the 
obvious  purpose  of  the  statute,  i,  ^.,  to  give  the  defendant 
a  day  in  court ;  and  the  latter  being  as  obviously  beyond  its 
scope ;  for  the  defendant  has  had  his  day.**    And  so,  where 


"  JacksoD  ▼.  Bradt,  2  Cai.  (K. 
Y.)  169. 

»  See  Butterfield  v.  Okie,  86  N. 
J.  Eg.  482  ;  Baldwin  v.  Flagff,  Id. 
48 ;  Bartlett  v.  Bartlett,  4  Allen 
(Mass.)  440  ;  Hcburn  v.  Warner, 
112  Mass.  271. 

"Wiener  v.  Davis,  18  Pa.  St 
381. 


••  York  Co.  B'k  v.  Carler,  88  Pa. 
St.  446. 

"  Com'tt  V.  Davis,  109  Pa.  Bt 
128. 

••Barley's  App.,  90  Pa,  St.  821. 

«  Lamb's  App. .  89  Pa.  St.  407. 

"First  Nat  Bank's  App..  106 
Pa.  St.  68. 

"  See  lb.  p.  71 
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an  act  provided,  that,  upon  the  trial  of  all  cases,  exclusively 
triable  in  the  court  of  Ojer  and  Terminer,  "exceptions  to 
amy  decision  of  the  court  may  be  made  by  the  defendant, 
and  a  bill  thereof  shall  be  sealed  in  the  same,  manner  as  is 
provided  and  practised  in  civil  cases ;  and  the  accused,  after 
conviction  and  sentence,  may  remove  the  indictment,  record, 
and  all  proceedings  to  the  Supreme  Court,"  it  was  held  that 
the  act  did  not  authorize  exception  or  writ  of  error  to  a 
matter,  which,  in  civil  cases,  was  recognized  as  one  of  dis- 
cretion with  the  trial  court ;  e,  ^.,  to  the  refusal  of  a  new  trial 
or  a  continuance,  attachment  of  witnesses,  and  the  like,  or 
the  granting  of  a  continuance  on  motion  of  the  common- 
wealth. •• 

§  126.   [Again,  a  statute  will  not  be  construed  as  permit- 
ting an  act,  e,  g.,  gaming,  which  is  prohibited  by  previous 
Btitntes,  if  such  construction  can  be  fairly  avoided."    An  act 
rendering  parties  in  interest  competent  to  testify  on  their  own 
behalf  will  not  affect  the  establislied  rule  that  an  indorser  of  a 
negotiable  instrument  shall  not  be  a  witness  to  invalidate 
tlie  instrument  to  which  he  is  a  party.**    The  immediate 
object  of  the  Pennsylvania  interpleader  act  of  1848  being 
the  protection  of  sheriffs,  etc.,  it  does  not  relieve  the  plaintiff 
\\\  an  execntion,  who  directs  the  seizure  of  property  of  a 
person  not  a  party  against  whom  the  process  is  issued  from 
Vvability  in  trespass,  unless,  under  the  sheriff's  rule,  the  owner 
voluntarily  becomes   a   party   to   the   adjudication   of   his 
claim.**     So,  an  act  giving  the  Court  of  Quarter  Sessions 
JDrisdiction  to  lay  out  public  streets  within  the  limits  of 
boroughs  in  the  county,  and  providing  that  "  damages  to 
the  owner  of  land  injured  thereby  shall  be  assessed  as  pro- 
vided under  the  general  road  kws,"  does  not  make  the  same 
payable  under  those  laws,  by  the  county,  but  leaves  that 
liability  upon  the  boroughs  under  the  general  borough  law/* 
•  So  an  act  providing  for  a  method  of  assessing,  etc.,  damages 
for  injuries  arising  from  an  excavation  or  embankment  within 


^  ••  Alexander  v.  Ctom'th,  106  Pa. 

8t.l. 

*"  Mcardi  v.  Alabama,  19  WaU. 
635. 


•8  John's  Adm'r  ▼.  Pardee,  1(M^ 
Pa.  St.  545. 

••  Larzelere  v.  Haubert,  109  Pa. 
St.  515. 

w  In  re  AiryStr.,  118  Pa.  St.  5J81. 
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the  bonndaries  of  a  pablic  liighwajy  will  not,  it  is  said,  be 
extended  bejond  the  purpose  it  expresses,  e.  g,,  to  the  case 
of  a  railroad  laying  an  additional  track  in  front  of  plaintifPs 
lands,  obstrncting  the  approach  to  the  same/*     An  act  giving 
an  adopted  child  the  right  to  inherit  was  held  not  intended 
to  change,  in  any  respect,  the  law  relating  to  collateral  in- 
lieritanco  taxes,  from  which  only  lineal  descendants  were 
exempted.^    Kor  does  an  act   authorizing  attachment    of 
wages  for  boarding  debts  deprive  the  debtor  of  the  benefit 
of  the  exemption  laws,  but  can  apply  only  where  the  benefit 
of  these  laws  is  not  claimed  in  proper  time  or  form,  or  vrhere 
the  wages  exceed  the  amount  exempted."    Again,  an  act 
'^  to  provide  for  the  admission  of  certain  classes  of  the  insane 
into  hospitals,"  etc.,  was  held  not  to  supply,  modify  or  repeal 
any  of  the  provisions  of  an  earlier  act  respecting  the  issuing  of 
a  commission  de  Innatico  iuquirendo,  and  the  disposition  and 
control  of  the   estates  of   lunatics ;   so   that  the  summary 
inquiry  under  the  later  act  did  not  dispense  w:th  or  prevent 
the  inquisition  under  the  earlier  act,  as  related  to  the  appoint- 
ment of  a  committee,  the  sale  of  real  estate,  etc.**    Nor  does 
an  act  imposing  a  penalty  for  cutting  timber  extend  to  the 
case  of  a  co-tenant  f  *  or  a  statute  limiting  the   time  for 
recover}'  of  fines  and  forfeitures  to  cases  of  murder  or  other 
felony." 

§  127.  Ohango  of  Oommon  Xiaw.— [It  is  observable  from  the 
decisions  referred  to  in  the  preceding  sections,  that  the  pre- 
sumption against  an  intent  to  alter  the  existing  law  beyond 
the  immediate  scope  and  object  of  the  enactment  under  con- 
struction, applies  as  well  where  the  existing  law  is  statntory, 
as  where  it  is  promulgated  by  decisions.*'  It  refers  to  the 
whole  system  of  pleading  and  practice  to  which  the  statute 
applies  and  of  which  its  rule  is  to  form  a  part:  the  latter 


'*  Cumberland,  etc.,  R  R  Co.  v. 
Rhoadarmer,  107  Pa.  8t.  214. 
And  see  Newcastle,  etc.,  R  R  Co. 
V.  McChesney,  85  Id.  626. 

«  Com'th  V.  Nancrede,  82  Pa. 
St  889 

"  Smith  V.  McGinty,  101  Pa.  St 
402. 

"  Haldermau's  App.,  104  Pa.  St. 
231. 


'*  Wheeler  v.  Carpenter,  107  Pa. 
St.  271. 

'•  State  V.  Taylor,  2  McCord  (8. 
0.)  488. 

"  See  Sedgw.  i>.  224,  note  ;  for 
the  judicial  decisions  upon  the 
statutes,  as  has  been  seen,  ante,  % 
1,  note  1,  form  a  part  of  the  Btatut« 
law. 
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must  be  constraed  consistently  with  the  former."      And  it 
refers  equally  to  the  common  law,  in  whose  rules  and^princi- 
plea    a     etatate  is   not    presumed   to    make   any    change 
beyond  what  is  expressed  in  its  provisions,  or  fairly  implied 
in  them,  in  order  to  give  them  f  nil  operation."     It  has  been 
said  that  acts  of  congress  are  to  be  constraed  by  the  rules  of 
the  common  law  ;*•  that  statutes  are  to  be  interpreted  in  the 
light  of  the  common  law,"  with  reference  to  the  principles 
of  the  common  law  in  force  at  the  time  of  their  passage ;" 
that  technical  legal  terms  are  to  be  taken,  as  a  general  rule, 
and  in  the  absence  of  a  ^countervailing  intent,  in  their  estab- 
lished common  law  significance  ;"*  and  that  statutes  in  a£Srm- 
ance  of  the  common  law  should  be  construed,  as  to  their 
eoQseqnences,  in  accordance  with  the  common  law.**    In  all 
these   cases  and  many  othere,  the  principle  is  recognized 
lUat  an  intent  to  alter  the  common  law  beyond  the  evident 
purpose  of  the  act  is  not  to  be  presumed.      It  has,  indeed, 
Wen  expressly  laid  down,  that  "statutes  are  not  presumed 
to  make  any  alteration  in  the  common  law  further,  or  other- 
wise,  than  the  act  does  expressly  declare ;  therefore,  in  all 
general  matters,  the  law  presumes  the  act  did  not  intend  to 
make  any  alteration  ;  for,  if  the  Parliament  had  that  design, 
they  would  have  expressed  it  in  the  act  ;"**  that  "  the  rules  of 
the  common  law  are  not  to  be  changed  by  doubtful  implica- 
tion." ••     And  it  is  probably  true,  that,  taking  one  case  with 
another,  "  an  intention  on  the  part  of   the   Legislature  to 


^HcDonegal  v.  Dougherty,  14 
Oa.  674. 

'•  Scaife  v.  Stovall,  67  Ala.  237. 

•Itice  V.  R  K.  Co..  1  Black. 
85S.  -The  legislature  is  presumed 
to  know  the  commou  law  :  Jones 
V.  Dexter,  8  Fla.  276.  286. 

•*  Scaife  v.  Stovall,  supra. 

"  Howe  V.  Peckham,  6  How. 
Pr.  (N.  Y.)  229. 

••  Apple  V.  Apple.  1  Head 
CTenn.)  348  ;  and  see  ante.  §  8. 

•*  Baker  v.  Baker,  13  Cal.  87. 

••  Arthur  v.  Bokenham,  11  Mod. 
1^-  And  see.  to  substantially 
same  effect.  Heiskell  ▼.  Baltimore. 
65  Md.  207. 

"Wilbur  V.  Crane.  18  Pick. 
(Masa)  284.  290.  And  see  Bennett 
▼.  HoUmaD,  44  Miss.  823  ;  Sullivan 


y.  La  Crosse,  et^.,  Co.,  10  Minn. 
886  ;  Blackman  v.  Wbeaton,  18  Id. 
826.  Thus  the  common  law  prin- 
ciple, that  dispenses  with  notice  of 
cause  of  arrest  where  a  person  is 
taken  in  the  commission  of  an 
offence,  or  upon  fresh  pursuit 
thereafter,  is  held  not  changed  by 
the  word  "escape"  in  §  5088  of 
the  Code  of  Tennessee,  providing 
an  exception  to  the  requirement  of 
notice  of  cause  of  arrest  where  the 
person  is  taken  in  the  actual  com- 
mission of  the  offence,  *'  or  is  pur- 
sued immediately  after  the  eteape,** 
that  word  being  used,  not  in  its 
technical  sense,  but  as  equivalent 
to  "flee  from:"  L^wis  ▼.  State,  8 
Head  (Tenn.)  127. 
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alter  the  statate  law  is  sometimes  presumed  upon    mach 
slighter  grounds  than  would  support  any  such  inference  in 
the  case  of  the  common  law."**      But  in  this  cauntry,  the 
rule  has  assumed  the  form  of  a  dogma,  that  all  statates  in 
derogation  of  the  common  law,  or  out  of  the  course   of  the 
<5omiiion  law,  are  to  be  strictly  construed."*      Undoubtedly, 
wherever  the  construction  of  an  act  falls  under  and  is  affected 
by  the  operation  of  the  presumption  against  a  change  of 
the  existing  law  beyond  its  immediate  objects  and  parposes, 
the  result  is  a  certain  strictness  of  construction.**      I3ut   the 
^'strict  construction"  referred  to  in  the  formula  stated  goes 
beyond  this,  and  requires,  as  in  the  interpretation  of  penal 
laws,**  that  a  case,  in  order  to  be  within  the  meaning  of  a 
statute  in  derogation  of  the  common   law,  must  be  as  weJJ 
within  its  letter  as  within  its  spirit.**      There  are,  indeed, 
decisions  scattered  through  the  reports  in  which  this  doc- 
trine has  not  been  followed,  or  possibly  which  establish,  at 
least  within  their  respective  states,  recognized  exceptions  to 
it.     Thus  it  has  been  said,  that,  where  a  statute  is  intended 
to  be  a  substitute  for  the  common  law  rule,  and  not  merely 
tjumulative,  it  is  to  be  liberally  construed  in  accordance  with 
•that  intention  ;**  and  in  Iowa  it  was  held  that  the  code 


'  I 


«  Wilb.,  Stat.  L.  p.  31. 

88  See  Brown  v.  narry,  8  Dall. 
865  :  Shaw  v.  R.  K.  Co..  101  U.  8. 
557  ;  Burnside  v.  Whitney,  21  N. 
Y.  148  ;  Newell  v.  Wheeler,  48  Id. 
486  ;  Smith  v.  Moflfat.  1  Barb.  (N. 
Y.)65;  Graham  v.  Van  Wyck,  14 
Id.  531  ;  Perkins  v.  Perkins.  63  Id. 
531  ;  Bussing  v.  Bushnell,  6  HiU 
(N.  Y.)  383;  line  v.  Alter,  5  Denio 
<N.  Y.)119;  Millard  v.  R.  R.  Co., 
9  How.  Pr.  (N.  Y.)  238;  Melody  v. 
Reab,  4  Mass,  471  ;  Gibson  v. 
Jcniiv,  15  Id.  205;  Com'th  v. 
Knapp,  9  Pick.  (Mass.)  496  ;  Wil- 
bur V.  Crane,  18  Id.  284 ;  Lord  v. 
Parker,  3  Allen  (Mass.)  127; 
Schuyler  Co  v.  Mercer,  9  111.  20  ; 
Lock  V.  Miller.  8  Stew.  &  P.  (Ala.) 
18  ;  Gunter  v.  Leckey,  80  Ala.  591; 
HoUmau  v.  Bennett,  44  Miss.  323  ; 
State  V.  Norton,  23  N.  J.  L.  83 ; 
Eslerley's  App..  54  Pa.  St.  193; 
Mullin  V.  SicCreary,  Id.  230; 
Hotaling   v.   Cronise,  2  CaL  60; 


Sibley  y.  Smith.  2  Mich.  486;  State 
V.  Whetstone,  18  La.  An.  876; 
Crowell  V.  Van  Bebber,  18  Id. 
637 ;  Develly  v.  Develly,  46  Me. 
877;  Sullivan  y.  La  Crosse,  etc., 
Co.,  10  Minn.  886;  Warner  v. 
Fowler,  8  Md.  25;  Thistle  y. 
Coal  Co.,  10  Id.  129 ;  Stewart  y. 
Stringer.  41  Mo.  400 ;  Howey  y. 
Miller.  67-  N.  C.  459 ;  Bailey  V. 
Bryan.  8  Jones  L.  (N.  C.)  857*; 
Young  y.  McKenzie,  8  C^a.  81 ; 
Hearn  v.  Ewin.  8  Cold.  (Tenn.) 
899. 

B*  See  1  Kent,  Comm.  464,  and 
Bish.  Wr.  L.  §  155.  where  it  is  said 
that  "  statutes  in  derogation  of  the 
common  law.  or  of  a  prior  statute, 
are  construed  strictly." 

•0  See  post.  §  839. 

•*  See  Dewey  y.  Goodenouffh.  66 
Barb.  (N.  Y.)  54. 

^  Hannon  y.  Madden,  10  Bush. 
(Ky.)664. 
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was  intended  to  fnrnish  a  system  of  practice  and  compact 
law,  and,  when  iu  derogation  of  the  common  law,  it  was  to 
be  liberally  construed  to  carry  ont  the  object  of  that  sys- 
tem.**    And  so  in  some  instances  in   which   the  statutes 
under  construction  were  held  remedial,  e,  g.^  statutes  giving 
mechanics'  liens;**  statutes  altering  the  legal  status  of  mar- 
ried women  ;**  and  in  the  case  of  a  statute  limiting  the  lia- 
bility of  ship-owners  in  respect  of  any  "  goods  or  merchan- 
dise whatever,"  where  that  phrase  was  construed  as  includ- 
ing baggage.**      But  in  general,  the  formula  of  the  rule,  at 
least,  in   the  sense  indicated,   has  been  adhered  to,  if  its 
application  has  been  somewhat  relaxed.      It  is  perhaps  sig- 
nificant that  in  England,  from  whence  this  rule  is  professed 
to  be  derived,**  it  was  said  in  a  recent  case,  that  the  fact  that 
a  statute  interferes  with  a  man's  common  law  rights  is  no 
reason   why   it   should  bo  construed  differently  from  any 
other  act  of  Parliament.**      The  "  enthusiastic  loyalty  to  a 
body  of  law,  the  most  peculiar  features  of  which  the  activity 
of  the   present  generation   has  been   largely  occupied  in 
wprooting  and  destroying,"**  would  appear  to  have  its  prin- 
cipal professors  in  that  portion  of  the  world  in  which  it  is 
tiiost  out  of  place.      It  is  submitted,  that,  as  a  rule  of  con- 
struction, in  the  sense  above. indicated,  the  formula  referred 
to  has  no  justification  as  applied  to  the  existing  common 
law,  any  more  than  as  applied  to  the  existing  statute  law. 
In  nearly  every  instance  in  which  it  has  been  invoked  to 
control  the  result  with  proper  eflFect,  the  same  end  would 
have  been  reached  by  a  little  diligent  search  for,  and  dis- 
-criminating  application  of,  other  rules  of  construction  which 
will  hereafter  appear,  and  under  which  those  cases  will  be 


"Kramer  y.  Rebmao,  0  Iowa, 
114. 

^  Buchanan  v.  Smith,  43  Miss. 
■90 ;  Chapin  v.  Persse,  etc.,  Works, 
^  Conn.  461 ;  Oster  y.  Rabeoeau, 
4^  Mo.  695. 

••  Corn  Exch.  y.  Babcock,  42  N. 
Y.  618  ;  De  Vries  y.  Conklin,  22 
Mich.  2M. 

*  Chamberlain  y.  West,  Transp. 
Co..  44  N.  Y.  805.  But  see  U.  8. 
^.  Davis,  5  Mason,  856,  that  cbo^es 
in  action,  like  bond8>  bills,  etc., 


are  not  included  in  "personal 
goods/'  in  a  penal  act. 

^  See  Sedgw.  p.  273. 

«  The  Warkworth,  L.  R.  0  P. 
Div.  21,  affirmed  in  Court  of 
Appeals.  It  is  also  noticeable  that 
Judge  Maxwell's  learned  work 
refers  in  no  place  to  the  doctrine 
that  statutes  in  derogation  of  the 
common  law  are  to  be  stricltj 
construed,  as  a  rule  of  construc- 
tion. 

••  Sedgw.  p.  278. 
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cited  ;  and  in  the  remainder  of  the  cases,  signally  those  con- 
struing by  the  above  formula  statutes  enfranchising  married 
women,  the  result  has  been  wrong,  and  has  had  to  be  set 
right  by  subsequent  legislation.  But,  in  so  far  as  it  recog- 
nizes the  presumption  against  an  intention  to  eliange  the 
existing  law,  and  to  that  extent  only,  the  rule  is  accnrate. 

[It  is  said  by  an  eminent  author :  "  With  all   the  gross 
imperfection   of   the  common   law,  it   did  contain   certain 
grand  principles,  and  these  principles  had  been  worked  oat 
into  many  practical  rules bothof  primary  rights  and  of  proced- 
ure, which  protected  personal  rights,  rights  of  property,  of 
life,  of  liberty,  of  body  and  limb,  against  the  encroachments 
both  of  governuient  and  of  private  individuals.     This  ^i^as  the 
great  glory  of  the  common  law.     Any  statutes  which  should 
take  away,  change  or  diminish  these  rights  should  be  strictly 
construed.     To  this  extent  the  rule  is  in  the  highest  degree 
valuable,  not   because  such  statutes  ^are  in  derogation    of 
the  common  law,'  but  because  they  oppose  tJie  overwhelm- 
ing power  of  the  government  to  the  feeble  power  of  resist- 
ance of  the  individual,  and  it  is  the  duty  of  courts,  nnder 
such  circumstances,  to  guard  the  individual  as  far  as  is  just 
and  legal,  or,  in  other  words,  to  preserve  the  individual  from 
having  his  personal  rights  taken  away  by  any  means, that 
are  not  strictly  legal.''*"*    All  the  matters  hero  enumerated 
are  covered  by  the  rules  forbidding,  except  in  clear    cases 
(and  in  such,  it  is  conceded,  even  the  formula  "  in  deroga- 
tion,"  etc.,  w6uld  have  to  give  way,*")  a  construction  which 
would  create  a  new,  or  destroy  an  existing,  jurisdiction  or 
remedy,  or  give  summary  process,  and  the  rule  which  requires 
a  strict  construction  of  statutes  that  restrict  or  encroach  upon 
rights,  impose  burdens  upon  persons  or  property,  or  confer 
exem|)tions,  privileges  or  powers.     As  to  all  other  statutes 
changing,  or  departing  from,  the  common  law,  the  same  rule 
applies  as  in  the  case  of  statutes  changing  a  statutory  rule, 
viz. :  that  the  Legislature  is  not  presumed  to  intend   any 
alteration  beyond  the  immediate  objects  and  provisions  of 
the  enactment. 


*^  Sedgw.  p.  271,  note,  Pom- 
eroy. 


88. 


i«i  State  T.  Norton,  28  N.  J.  L. 
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§  128.  [To  the  class  of  statutes  falling  ander  this  rale 
belong  those  changing  the  rules  of  evidence,  or  permitting 
persons  to  be  witnesses  in  their  own  cases. **•    Thus,  where 
an  act  declared  that  no  "  interest  or  policy  of  law"  should 
exclude  a  party  or  person  from  being  a  witness  in  any  civil 
proceeding,  it  was  held  that  a  married  woman  was  not  there- 
by made  a  competent  witness  to   bastardize  her  issue."* 
"When  we  come  to  consider,"  said  the   court,  "that  the 
*  interest  or  policy  of  law'  which  the  legislature  had  in  view 
in    passing   that   act,  was   that,  which,   before   that   time, 
excluded  parties  from   testifying  in   their  own  suits,  or 
where  they  had  an  interest  in  the  subject  matter  in  con- 
troversy, it  becomes  obvious  that  a  case,  such  as  the  one 
under   discussion    (an  appeal   from   the   order  of    justices 
removing  a  pauper  from  one  poor  district  to  another)  was 
not  in  the  legislative  mind  when  that  act  was  passed.     It 
would,  tlierefore,  be  an  unnecessary  and  violent  construction 
of  the  statute  to  make  it  include  a '  policy  of  law  *  wholly 
different   from    that   under  contemplation    when    it     was 
framed.""*     Nor,  as  has  been  seen,  could  the  act,  which  was 
an  enlarging  one,  make  any  one  incompetent  who  was  com- 
petent before,"*  as  little  as  the  provision  forbidding  a  woman 
to  make  a  contract  of  suretyship,  in  a  statute  whose  main 
purpose  was  to  enlarge  her  powers  over  her  property,  could 
abridge  her  common  law  right  to  mortgage  it  for  the  debt  of 
her  husband."*     On  the  other  hand,  where  the  purpose  of  a 
statute  relating  to  the  rights  and  powers  of  married  women 
over  their  property  was  merely  to  protect  the  same  against 
her  husband's  interference  and  creditors,  it  was  held  to  be  be- 
yond its  scope  to  confer  upon  her  any  power  or  capacity  to 
contract  which  she  did  not  possess  before,  or  which  was  not 
expressly  or  by  necessary  inference  given  her  in  the  act ;"'' 
and  this  although  the  act  was  recognized  to  be  an  enlarging 
and  enabling  one,  to  bo  administrred  in  the  spirit  of  the 


"•  See  Warner  v.  Powler,  8  Md. 

^;  Thistle  V.   Coal  Co.,  10  Id. 

J29 ;  Hotaling  v.  Cronlse,  2  C»\ 
60. 

, '•*  Tioga  Co.  V.  South  Creek  Tp., 
'5  Pa.  St.  isa 

12 


»»*  Ibid.,  at  p.  437. 
»»  See  ante,  §  124. 
»«  See  ibid. 

»o'  Moore  v.  CorneU,  08  Pa.  St. 
820. 
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rights  enlarged  bj-  it.'"]  And  so,  too,  where  the  efEect 
of  Buch  a  statute  w^  simply  to  assimilate  whatever  property 
tniglit  acerau  to  a  married  woman  to  an  equitable  estate 
settled  to  lier  use,  it  was  lield  that  it  gave  no  legal  validity 
to  any  contracts  except  audi  as,  nnder  a  chancery  jurisdiction, 
would  have  had  equitable  validity  ;  and  hence  as  a  matter 
of  course,  that  it  was  beyond  its  scope  to  confer  npon 
nianiod  women  who  possessed  no  property  a  right  to  make 
contracts  which  they  could  not  have  had  before,'" 

[Other  statutes  belonging  to  this  claims  ai-u  such  as  alloTV  a 
judgment  debtor  to  pay  his  debt  to  the  sheriff  in  diseliar^ 
tlioreof ;'"  changing  the  commercial  law,'"  and  the  like.] 

§  129.  Intent  ai  an  Element  of  Crime.— On  this  general  princi- 
j)ie  of  coiistnictiuii,  [that  the  operation  of  an  act,  though 
(■I'uched  in  genera!  lariguafje,  is  not  to  ite  extended  beyond 
the  immediate  purpose  it  is  designed  to  serve  or  accoiupJfeh, 
because  it  is  not  to  presume  that  the  law  is  designed  to  be 
changed  further  than  is  necessary  therefor,]  a  statute  which 
made  in  unqualified  terms  an  act  criminal  or  peual,  would  be 
understood  as  not  applying  where  the  act  was  excusable  or 
justifiable  on  grounds  generally  recognised  by  law.  [Where 
tiie  langHjige  of  the  enactment  indicates  its  applicability  only 
there  can  be  no  difficrilty 


in  the  case  of  an  absence  of 

iM  Bergey's  App.,  60  Pa.  8t.  408. 
418. 

'"  Ecbert  V,  Reiiler,  83  N.  J.  L. 
2DS;  Vaubirk  v.  SkiUmaa,  84  Id. 
10i»  :  Lewis  V.  Peikins.  88  Id.  138; 
Wilson  V.  Herbert,  41  Id,  454; 
Miitlier  V.  Brokiiw.  43  Id.  587  ; 
HGjwood  v.  Slireeve,  44  Id.  94  ; 
Morris  v.  l.indslcy.  45  Id.  435  ; 
UmUli-jr  V.  Johnson,  Id.  487;  40  Id. 
37  ;    Condon    v.    Barr  (N.    J.)    " 


30  Ch.  D.  109.     See   lo  flimilar 

eftec't,  under  an  act  making  a  judg- 
ment obtained  Ru^inat  a  mavriM 
woman  re<x>veralilu  only  out  of  tier 
separate  ealule,  Offult  v.  Dtingler. 
(D.  C.)  5  Centr.  Rep.  430;  anJsep 
LoinbHcb  v.  Templin.  105  I'a.  St. 
523;  Spering  v.  Laiiglilin,  113  Id. 
2uy.  But  comp.  Precking  v.  Roll- 
ntid.  53  N.  T.  422;  Ackley  v,  Wes- 
.  ,     .      Icivelt,   88  Id.   448:  Ticmeyer   v. 

...     .  Hep  550.     Under  tUe  Eng-      Tumquist,   85  Id.  616;  Adniiia   v. 

lifiiiMiirriedWuraen'BPropertyAct     Curtis. 4 Lana.  (N.  Y.)  164;  Speck 


of  1S82;  45  &  46  Vic-t.  c.  7j,  a.  1. 
sob.  s.  S.  pormitiing  a  married 
wotnan  to  Iiind  bei'^'lt  by  her  con- 
tracts *'  in  respect  of  and  to  the  ex- 
tent of  ber  sepamle  property"  it  is 
lield  that  ber  owucraliipof  eepar:ile 
property  al  tlic  lime  of  making  tiie 
contract  is  essential  to  its  validity 
asasalast  her:  Paliiser  v,  Oiirnoy, 
L.  K.  19  Q.  B.  D.  519.  And  see 
In  re  Sbakcspear.  Deakin  v.  L»kin, 


Qurnee,  23  Hun  (N.  Y.)  844; 
Uaaliman  t.  Henry,  75  N.  Y.  103; 
Cramer  v.  Hanaford,  53  Wis.  85; 
Tallmau  v.  Jones,  13  Kan.  438, 
and  also  Zurn  v.  Noedel,  113  Pa. 
St.  338- 

ii»  Howey  v.  Miller,  67  N.  C. 
459. 


I 
\ 

I 


§129] 


SCOPE  AND  PURPOSK  OF  ACT. 


179 


in    limiting  its  scope  and   consequent  operation  to  snch 
instances.    Tbas  it  has  been  held,  that,  to  ^'  suffer  "  a  ram 
to  go  at  large,  or  out  of  the  owner's  enclosure,  implies  con- 
sent or  willingness  on  the  latter's  part ;"'  and  that  a  penalty 
imposed  for  "  suffering"  hogs  to  run  at  large  is  incurred  only 
where  they  are  voluntarily  suffered  so. to  do,  and  not  where 
they  escape  from  the  owner  without  his  default."'     But  in 
the  absence  of  such  an  indication,]  a  statute  which  imposed 
three  months'  imprisonment  and  the  forfeiture  of  wages  on 
a  servant  who  "absented  himself  from  his  service'*  before 
his  term  of  service  was  completed,  would  necessarily  be 
nnderstood  as  confined  to  cases  where  there  was  no  lawful 
excuse  for  the  absence  {a),    A  Statute  which  made  it  felony 
"  to  break  from  prison,"  would  not  apply  to  a  prisoner  who 
broke  out  from  the  prison  on  fire,  not  to  recover  his  liberty, 
but  to  save  his  life  (i) :  and  one  which  declared  it  piracy  to 
'*  make  a  rcrolt  in  a  ship,"  would   not  include  a  revolt 
necessary  to   restrain  the   master  from    unlawfully  killing 
pei-sons  on  board  (c),  even  if  it  could  be  justly  called  a  revolt. 
And  a  seaman  would  not  be  guilty  of  *'  deserting,''  who  was 
driven  by  the  cruelty  of  his  officers  to  leave  his  ship  (rf). 
The  sheriff  who  arrests  under  a  warrant  the  driver  of  the 
mails,  is  not  indictable  for  knowingly  and  willfully  obstruct- 
ing and  retarding  the  mail  {e).     [And,  where  a  statute  gave 
treble  damages  against  any  person  who  should  commit  waste 
on  land,  pending  a  suit  for  its  recovery,  it  was  held  that  the 
act  did  not  apply  to  a  party  wholly  ignorant  of  the  fact  that 
a  suit  was  pending,  on  the  ground  that  the  statute  should  be 
limited  to  the  object  the  Legislature  had  in  view."*     Simi- 
larly, statutes  giving  punitive,  double  or  treble,  damages 


"» Bclleck  V.  Selleck,  19  Conn. 
^1.  And  see  UaU  v.  Adams,  1 
Aik.  (Vt.)  lee ;  2  Id.  180. 

"*  Com'th  V.  Fourteen  Hogs,  10 
Serg.  &  a  (Pa.)  898. 

(a)  4  Geo.  4,  c.  84,  a.  8 ;  i^ 
Turner,  9  Q.  B.  80.  Bee  also  21 
Hen.  8,  c.  13,  Gibs.  Cod.  887.  [So 
it  was  held  that  act  1741,  eh.  85. 
§  33,  l^orth  Carolina,  does  not 
impose  a  penalty  where  an  over- 
seer is  entitled  to  leave  by  his  con- 
tract, or  may  be  turned    away: 


Steed  V.  McRae,  1  Dev.  &  B.,  L. 
(N.  C.)  485.] 

(b)  2  Inst.  590. 

(c)  11  &  12  Wm.  8,  c.  7,  8.  9  ;  R 
V.  Rose,  2  Cox,  829 ;  The  Shep- 
herdess, 5  Rob.  266. 

(d)  Edward  v.  Trevellick,  4  E.  & 
B.  59. 

(«)  U.  8.  V  Kirby,  7  Wallace, 
482. 

>"  Reed  v.  Davis.  8  Pick.  (Mass.) 
616.  8ce  ante,  §119;  and  com- 
pare, post,  %  182. 
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against  one  cutting  and  converting  to  his  own  nse   timber 
growing  on  the  land  of  another,  without  thelatter^s  consent, 
are  held  confined  to  cases  where  some  element  of  wilfnlness, 
wantonness,  carelessness,  or  evil  design  enters  into  the  act,"^ 
and  do  not,  therefore,  include  the  case  of  a  corporation  enter- 
ing n|)on  the  lands  of  another  and  taking  timber  trees  under 
a  right  of  eminent  domain ;"'  and  this  although,  in  conse- 
qnence  of  the  failure  of  the  company  to  give  bond  or   make 
compensation  as  required  bj  statute,  the  taking  of  the  land 
was  a  trespass."*] 

§  130.   Incapacity,  010. — As  mens  rea,  or  a  guilty  mind,  is^ 
with  few  exceptions,  an  essential  element  in  constitotingf  a 
breach  of  the  criminal  law,  a  statute,  however  comprehen- 
bive  and  nnqualitied  it  be  in  its  language,  is  usually  under- 
stood as  silently  requiring  that  this  element  should  be  im- 
ported into  it,  unless  a  contrary  intention  be  expressed  (a), 
[It  is,  indeed,  said,  that,  where  the  intent  to  do  a  forbidden 
thing  is   wanting,  a   person   commits  no   offence   in    law, 
although  he  does  that  which  is  completely  within  all  the 
words  of  a  statute  which  prohibits  it,  and  which  is  silent 
concerning  the  intent."*]     A  statute,  for  instance,  which  in 
general  terms  enacted  that  every  person  who  committed  a 
certain  act  should  be  adjudged  a  felon,  would  not  include  a 
child  under  seven,  or  an  idiot,  or  a  lunatic  during  the  loss  of 
his  reason  (5),  or  a  man  in  a  state  of  mental  insensibility 
caused  by  intoxication  {c) ;  for  it  would  be  unreasonable  to 
infer  from  the  mere  use  of  an  unqualified  term,  an  intention 
to  repeal  the  general  principle  that  such  persons  are  not 
capable  of  a  criminal  intention.     [In  all  cases  in  which  the 
statute  makes  the  intention,  as  well  as  the  act,  an  integral 
part  of  the  crime,  the  question  of  intoxication  is  material,  in 


"»Cohn  V.  Neeves.  40  Wis. 
898  ;  Kramer  v.  Goodlander,  08 
Pa.  Bt.  353.  863. 

"•  Bethlehem,  etc.,  Co.  v.  Yoder, 
112  Pa.  St.  lae.  See  also  Justice 
▼.  R  U.  Co.,  87  Id.  28. 

'"  See  cases  Id  preceding  note. 

(a)  See  ex,  gr.  R.  v.  Harvey,  L. 
R.  1  0.  C.  U.  284. 

"»  Sla'o  V.  Gardner,  5  Nev.  877. 
But  it  is  said  that  penal  statutes 
not   authorizing    indictments   arc 


not  witliin  this  rule :  U.  8.  v. 
Tbomasson,  4  Biss.  00.  A  con- 
struction, however,  which  would 
make  a  man  guilty  regardless  of 
the  question  or  intent,  is  not  to  be 
preferred  :  Bradley  v.  People,  8 
Col.  500. 

(&)  1  Hale,  706 ;  Eyston  v.  Studd, 
Plowd.  465 ;  Bac.  Ab.  Stat.  I.  6. 
See  Exp.  Stamp,  De  Gez,  345. 

(c)  R.  ▼.  Moore,  8  O.  &  K.  810 
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iirder  to  test  the  accnsed's  capacity  to  decide  between  right 
and  wrong.*"  Thus,  larceny  involves  a  felonious  intent, 
und  if  one  who  takes  property  is  too  drunk  to  have  any  in- 
tent, he  is  not  guilty  thereof. '*•] 

§  131.  AcU  done  in  AMerUon  of  Right.— Again,  an  act  done 
in  tlie  honest  assertion  of  a  right  which   would  be  good  in 
law  if  well  founded  in  fact,  but  which  proves  unfounded  in 
fact,  would,  for  the  same  reason,  not  fall  within  a  statute 
which  prohibited  it  under  a  penalty;  unless,  indeed,  the 
penalty  was  in  the  nature  simply  of  compensation  for  a  civil 
injury  (a).     So,  if  a  man  cut  down  a  tree  or  demolished  a 
hou&e  standing  on  land  of  which  he  was  in  undisturbed  pos- 
session, and  believed  himself  to  be  the  owner,  he  would  not 
be  punishable  under  Statutes  which  prohibited  such  acts  in 
general  terms ;  though  it  turned  out  that  his  title  was  bad 
aud  the  property  was  not  his  (J).     [So,  an  entry  on  the  land 
of  another,  under  a  bona  fide  claim  of  right,  e.  ^.,  by  an  em- 
p\oy6  of  a  railroad  company,  ordered  to  fell  trees  on  land 
conveyed  to  the  company,  adjacent  to  its  track,  was  held  not 
to  be  a  criminal  offense  under  the  laws  of  North  Carolina.*"] 
If  one  demanded  goods  with  threats,  bona  fide  believing  that 
they  belonged  to  him,  he  would  not  be-  guilty  of  robberj^ 
though  civilly  liable  {p),     [So,  when  a  party  bought  cotton 
of    a  firm,    which   was  stored   in  certain  houses,  and,  in 
removing  it,  carried  off  cotton  belonging  to  the  firm  in  an- 
other house,  openly,  and  under  a  claim  of  right,  as  a  party 
of  the  trade,  such  taking  was  held  not  to  be  a  felony."']     If 
one  forcibly  took  a  girl  under  sixteen  from  the  custody  of 
her  goardiau  in  the  honest  but  mistaken  belief  that  he  was, 
himself,  invested  with  that  character,  and  acted  simply  in 
tbe  exercise  of  his  right  as  guardian,  he  would  not  be  guilty 
of  the  criminal  offence  of  abduction,  though  that  is  defined 


111 


^enz  V.  State,  1  Tex.  App. 
<86. 

***Teople  V.  Walker,  88  Mich. 
IW.  See  also,  Hopt  v.  Hopt.  104 
U.  8.  631 ;  Nevling  v.  Com'th,  98 
K  St.  322  ;  Smith  v.  Wilcox,  47 
Vt.  537. 

(a)  See  ex.  gr.  Lee  v.  Simpson, 
«e'.B.871. 

%  H.  V  Burnaby,  2  Lord  Raym. 


"»  State  V.  Crosset .  81  N.  C.  579. 
But  as  to  mere  belief,  after  waru- 
log,  see  State  v.  Bryson,  Id.  595. 

(c)  R.  V.  Hale.  8  C.  &  P.  409. 
See  also  and  comp.  H.  y.  Grid- 
land.  7  E.  &  B.  853,  27  L.  J.  M.  C. 
287,  and  Morden  v.  Porter,  7 
C.B.  N.8.  641  ;  29  L.J.  M.C.  213. 

»M  Newton  Manuf'g  Co.  v 
White,  63  Ga.  697. 
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as  "  xiDlawfnlly  taking  a  girl  under  sixteen  out  of  the  poe- 
Bession  and  against  the  will  of  the  person  having  the  law- 
ful care  of  her"  {a).  A  man  who  fished  in  a  tidal  river,  id 
the  assertion  of  the  general  right  which  the  law  givers  to  fish 
in  such  rivers  (6),  and  in  ignorance  or  in  contestation  of  the 
exclusive  right  of  fishing  in  it  claimed  by  another,  woald 
not  be  liable  to  conviction  of  "  unlawfully  and  wilfally  '' 
fishing  in  the  private  fishery  of  another  (c). 

§  132.  Ignoranc*   as   a  D«f«iiae. — But  how  far  ignorance  or 
erroneous  belief  of  a  fact  which  is  essential  to  the  offence  10 
material,  is  a  question  which  has  given  rise  to  some    contro- 
vei-sy   and  conflict  of  decisions."*     It  seems  that  where  the 
act  done  is  one  prima  facie  or  usually  lawful,  calling  for  no 
explanation  or  excuse,  and  is  unlawful  only  under    excep- 
tional circumstances,  ignorance  or  erroneous  belief   regard- 
ing those  circumstances,  is  to  be  regarded  as  establish iog  the 
absence  of  mens  rea  {d).     Where  a  railway  Act  which    '*  for 
the  better  prevention  of  accidents  or  injury   which  might 
arise"  on  the  railway  "from  the  unsafe  and  improper  car- 
riage of  certain  goods,"   enacted    that  every   person    who 
should  send  gunpowder  or  similarly  dangerous  articles  by 
the  railway  should   mark  or  declare  their  nature,  under  a 
penalty   enforceable    by    imprisonment,  it   was   held    that 
guilty  knowledge  was  essential  to  a  conviction,  and  that  an 
agent  who   had   sent  sonie   cases  of  dangerous  goods  by  a 
railway,  without  mark  or  declaration,  not  only  in  ignorance 
of  their  nature,  but  misinformed  of  it  by  his  principal  in 
answer  to  his  inquiries,  had  not  incurred  the  penalty  ;  ou 
the  ground  that  his  ignorance,  under  €uch  circumstances 
proved  the  absence  of  mens  rea  {e)  ;  and  j-et  he  was  under 
no  legal  duty  to  send  the  goods,  and  he  might  have  refused 
to  do  so  without  actual   inspection.       A  similar  conclusion 
was  come  to  where,  although  there  was  no  knowledge,  there 
were  means  of  knowledge  which  were  neglected.   Under  the 


(a)  R.  V.  Tinkler.  1  F.  &  F.  513. 

(6)  Carter  v.  Murcot,  4  Burr. 
2163. 

(c)  R.  V.  Siimpson,  4  B.  &  8. 
801,  82  L.  J.  208.  See  supra,  ^ 
119. 

"8  See  §  129. 


(d)  See  R.  v.  Speed,  1  Lord 
Raym.  583 ;  R.  v.  Burnaby,  2  Id. 
900  ;  Legg  v.  Pardoe.  9  C.  B.  N. 
S.  289  ;  Barton  v.  R.,  2  Moo.  P.  C 
19. 

(«)Heane  v.  Qarton,  2  £  &  £. 
66. 
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9  ife  10  Win.  3,  c.  14,  wliicli  after  reciting  that  convictions 
for  embezzling  government  stores  were  found  impractic- 
able,  because  direct  proof  of  the  immediate  taking  could 
rarelj  be  made,  but  only  that  the  goods   were  found  in  the 
possession  of  the  accused,  and   that  tliey  bore  the  king^s 
mark,  enacted  that  the  person  in  whose  possession  goods  so 
marked  should  be  found,  should  forfeit  the  goods  and  200^., 
unless  he  produced  at  the  trial  an  official   certificate  of  the 
occasion  of  their  coming  into  his  possession,  it  was  held  by 
the  Court  for  Crown  cases  reserved,  that  such  a  person  was 
not  liable  to  conviction,  in  the  absence  of  proof  that  he 
knew  (though  he  had  reasonable  means  of  knowing,)  that 
the   goods  bore  the  government  mark  (a).      [So,  where  a 
statute  subjected  the  master  of  a  steamboat  to  a  penalty  for 
failing  to  deliver  any  letter  that  he  should  have  "  in  hit?  care 
or  witiiin  his  power,"  it  was  held  that  there  must,  in  order 
to  guilt,  be  knowledge  on  his  part,  and  that  the  mere  posses- 
sion of  the  letter  by  the  clerk  of  his  boat  was  not  enough.'"] 


(a)  R  V.  Sleep.  1  L.  &  C.  44 ;  30 
L.  J.  M.  C.  170  ;   R.  v.  Wilmett,  3 
Cox.  2S\  ;  R.  V.  Cohen,  8  Cox.  41. 
This  decision,  however,  might  bo 
questioned,  on    the    authority    of 
another  cnse,  which  was  not  cited, 
where  the  Court  of  Exchequer  held 
that  a  dealer  in  tobacco  was  liable 
to  the    penalty   imposed     by  the 
Statute  for  having  adulterated  to- 
bacco in    his    i>ossessiOn,   i hough 
ignorant  of  the  adulteration.     (5 
&0  Vict.  c.  93  ;  R.  v.  Woodrow, 
15  M.  &  W.  404.      See  abo  per 
Parke,  B..  InBurnby  v.  Bollett,  16 
M,  &  W.  644  ;  R.  V.  Trew.  2  Ejist. 
P.  C.  821 ;  R  V.  Dixon,  3  M.  &  8. 
11, 4  Camp.  12.)  It  may  be  doubted 
whether  the  literal  construction  of 
the  language,  enforcing  vigi'^nce 
for  the  protection  of  the  public 
from  danger  or  robbery,  by  visiting 
negligence  (comp.  R.  v.  atephtns, 
and  li  V.  Walter,  cited  infra.  §  135) 
as  well  as  misdeed  with  penal  conse- 
qaeDces,  would  not  have  been  more 
in  harmony  with  the  intention,  and 
have  more   completely  promoted 
the  object  of  the  Legislature.    See 
Aberdare  v.  Hammett,  L.  R.  10  Q. 
?.  162 ;  also  a  case  reported  only 
m  the  Law  Times,  where  a  person 
"  found  in  posses&ion  of  the  young 


of  salmon,"  in  contravention  of  the 
Salmon  Fisheries  Act,  24  &  25 
Vict.  c.  109,  s.  15,  was  held  not 
liable  to  conviction,  who,  though 
he  knew  he  was  in  possession,  did 
not  know  the  fish  were  salmon  : 
Hopton  V.  Thirlwall,  9  L.  T.  N. 
S.  327.  [But  see  State  v.  Probasco. 
62  Iowa,400,where,  under  a  statute 
making  it  unlawful  for  the  keeper 
of  a  billiard  hall  "  to  permit  any 
minor  .  .  to  remain  in  such  hall, 
a  keeper  might  be  convicted  with- 
out proof  that  he  knew  of  the  pres- 
ence of  a  person  who  was  a  minor, 
or  the  fact  of  such  person's  being  a 
minor.  In  Jamison  v.  Burton,  43 
Iowa  282,  the  sale  of  intoxicating 
liquors  to  a  minor  was  held  to  be 
an  offence,  althouG:h  the  seller  did 
not  know  that  the  buyer  was  a 
minor,  —  cit.  State  v.  Ilattield,  24 
Wis.  60.  But  sec  contra.  Miller  v. 
Slate,  3  Ohio  St.  475.] 

"*  U.  S.  V.  Beaty,  Hemps.  487. 
See  also,  as  to  wiien  knowledge  is 
necessary  to,  and  ignorance  a  relief 
from,  liabilty :  Barlow  v.  U.  S,  7 
Pet.  404;  Giltner  v.  Gorham,  4 
McLean,  402;  U.S.  v.  Taylor,  5  Id. 
242 ;  Leo  v.  Lacey,  1  Crauch  C.  Ct. 
203. 
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anfoanded,  that  there   existed   a  legal    right  to    place  his 
vehicle  there  (a). 

§  135.   laablUty  of  MMter  lor  8ttnrant*s  Aot^The     pi-inciple 
that  mens  rea  is  essential   to  criminality  is  snhject,  in  some 
classes   of  misdemeanors,  and  ebpecially  in   cases    of   libel 
and  nuisance,  to  the  more  general  one  which  makes  a  master 
responsible  for  the  wrongful  act  or  defanlt  of  his  servaut  in 
the  course  and  within  the  scope  of  his  employment,  ^^hen 
the  servant  is  not  forced  upon  him  by  law,  and  the  ^^ork  on 
which  he  is  employed  is  for  the  employei*'s  private  advantage 
or  profit,  and  not  in  the  discharge  of  a  public    datj  (&). 
[Thus,  where  liquor  was  sold,  or  a  gaming  table  kept,  in  vio- 
lation of  law,  by  an  agent,  the  employer  was  held  liable  to 
the  penalty.'*"]    In  such  cases,  the  act  of  the  servant,  tliongh 
not  in  obedience,  and  even  contrary  to  his  master's  orders,  is 
yet  taken  to  be  the  act  of  the  master,  and  the  latter  has  in 
some  of  such  cases  been   held  penally  responsible   for    it, 
though  personally  ignorant  of  its  committal.     Thus,  a  baker 
lias  been  held  liable  to  a  penalty  for  selling  bread  in  which 
his  servant  had,  without  his  knowledge,  mixed  alum  (c). 
The  owner  of  works  carried  on  by  his  agents  and  workmen 
for  his  profit,  was  held  indictable  for  a  nuisance  committed 
by  them  in  the  course  and  within  the  scope  of  tlieir  employ- 
ment, although  they  had,  in  committing  it,  acted  against  his 
orders  {(I),    So,  newspaper  proprietors  have  been  I'epeatedly 
held  indictable  and  punishable   by  fine  and  imprisonment 
for  a  libel  of  which  they  had  no  knowledge,  inserted  by  their 
editor  and  sold  by  their  publisher  in  their  paper  (e).     It  has 


(a)  Foulger  v.  Steadman,  L.  R.  8 
Q.  B.  65-  Comp.  Jones  v,  Taylor, 
1  E.  &  E.  20. 

(6)  See  the  cases  collected  in 
Hollidny  v.  St.  Leonard.  11  C.  B. 
N.  S.  192,  80  L.  J.  861;  Hartnall  v. 
Ryde  CommissioDers,  4  B.  &  S. 
861,  83  L.  J.  89  ;  Ohrby  v.  Id.,  6 
B.  &  8,  748,  88  h.  J.  296  ;  Coe  v. 
Wise,  5  B.  &  8.  440,  88  L.  J.  281 ; 
Tobin  v.  Heg,  83  L.  J.  199,  204,  16 
0.  B.  N.  S.  810.  See  also  Davies 
V.  Harvey,  L.  R.  9  Q.  B.  438; 
Stanley  v.  Dodd,  1  D.  &  R.  184. 

»»  U.  S.  V.  Voss,  1  Cranch  C. 
Ct.  101 ;  U.  B.  V.  Conner,  Id.  102. 

(c)  R.  V.  Dixon,  8  M.  &  S.  11. 


See  Parsons  ▼.  St.  Matthews,  L.  R. 
8  C.  P.  56  ;  Wilson  v.  Halifax,  L. 
R.  8  Ex.  114  ;  MuIHds  v.  Collins, 
L.  R.  9  Q.  B.  292.  [But  see  :No1) 
V.  State,  84  Ala.  262  ;  Mitchell  v. 
Mims,  8  Tex.  6  :  Slate  v.  Bacon, 
40  Vt.  456,  to  the  effect  that  a 
principal  is  not  liable  for  the  act 
of  his  agent  witliout  his  express 
authority.] 

id)  R.  V.  Stephens,  1  Q.  B.  792; 
and  see  Tubcrville  v.  Stamp,  1 
Lord  Raym.  264.  Carth.  425. 

(e)  R.  V.  Waller,  3  Esp.  21;  R.  v. 
Gutch,  M.  &  M.  448 ;  R.  v.  Cut- 
hell,  Erskine's  Speeches,  Vol.  6. 
See  Scarlett's  Argument  in  R.  v. 
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been  eaid  that  the  principal  or  master  is  liable  in  such  cases, 
becaose  he  supplies  the  concern  with  the  capital  and  reaps 
^e  profits  (a).  At  all  events,  lie  carries  on  a  business  in 
which  wrongful  acts  may  be  and  even  are  apt  to  be  com- 
mitted bj  his  agents  and  servants  over  wliom  he  has  absolute 
control,  and  whom  therefore  he  can  by  the  exercise  of  due 
diligence,  prevent  from  doing  wrongful  acts ;  and  his  igno- 
rance is  the  result  of  negligence  (J). 

§  136.  MenflReaandGailtyMind.— It  is  necessary,  as  regards 

mens  rea,  not  to  confound  a  guilty  mind,  in  the  legal  sense 

of  the  expression,  with  a  guilty  conscience  or  evil  intention. 

A  statute  which  prohibited  an  act  would  be  violated,  though 

the  act  were  done  without  evil  intention,  or  even  under  the 

influence  of  a  good  motive.     Thus,  a  man  who  sells  an 

obscene  publication  is  subject  to  the  penalty  imposed  on 

that  act  by  the  20  &  21  Vict.  c.  83,  although  his  object  was 

not  to  deprave  the  mind  of  the  reader,  but  to  expose  the 

tenets  of  a  religious  sect  (c).     The  master  of  a  ship  who, 

under  general  instructions  to  complete  his  cargo  on  the  best 

terms,  traded  with  the  enemy,  would  be  guilty  of  the  crime 

(rf)  of  barratry,  though  he  acted  solely  under  the  motive  of 

Bevvlng  his  employer  to  the  best  advantage  (e).     A  railway 

company  which  had  suflEered   a    weighing  machine  in   its 

possession  to  continue  out  of  repair  for  a  fortnight,  so  that 

U  indicated   more  than  the  true  weight,  was  held  to  fall 

witliin  the  enactment  which  imposed  a  penalty  for  being 

found  in  possession  of  a  weighing  machine  incorrect  or 

otherwise  unjust ;  although  its  servants  had  orders  to  make 

a  due  allowance  for  the  defect,   when  using  it  {/),     [So, 

Burden,  given  in  his  Life  by  his 

^0'  App.  p.  321.     As  regards  the 

rj^"^  liability  of  newspaper  pro- 
«nT^*»  seo  6  &  7  Vict.  c.  96.  s.  7, 
^  .J\    y.  Ilolbrook.  8  Q.  B.  D. 

Oitluif^^  Lord  Tenterden  in  R  v. 
port  ^»  ^ibi  sup.  Com  p.  The  New- 
^'  ft\  ^  ^too- 155.  [But  see  Com'th 
"•ft^^liiiiglfam,  Thiich.  Cr.  Cas. 


%^-  >  29.  that  evidence  that  the 
\ioji  »  lat  tlie  time  of  the  publica- 
lijd'^'^^i*  absent  from  town  and 
oUh^^^  concern  in  the  publication 
ign^j[?J^uml>er  containing  the  libel, 
^^  Vssible  as  going  to  the  intent.] 


(6)  In  this  respect,  indeed,  it  is 
remarkable  that  the  criminal  liabil- 
ity is  more  extensive  than  the  civil. 
See  per  By  les,  J.,  in  Parked  v.  Pres- 
coit.  L.  U.  4  Ex.  182. 

(c)  R.  V.  Hicklin,  L.  R.  8  Q.  B. 
860  ;  Steele  v.  Brannan,  L.  R  7  0. 
P.  261. 

(d)  Vallejo  v.  Wheeler,  Cowp. 
148. 

(e)  Enrle  v.  Rowcroft,  8  East, 
126. 

(/)  5  &  6  Wm.  4.  c.  63.  s.  28  ; 
Great  Western  R.  Co.  v.  Bailie,  5 
B.  &  S.  928.  84  L.  J.  M.  C.  ol. 
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where  snpervieors  were  by  law  directed  to  audit  and  allow 
the  accounts  of  certain  judicial  officers,  and  in  case  of  neglect 
or  refusal  were  subjected  to  a  penalty,  it  was  held  that  the 
latter  was  incurred  by  the  mayor  of  a  city,  acting  as  super- 
visor, who  refused  to  audit  an  account  of  this  class,  becanee 
the  officer  whose  account  was  offered  for  audit,  was,  as  be 
honestly  believed,"*  unconstitutionally  appointed,"*      Ad<I  a 
justice  of  the  peace  was  held  liable  for  a  misdemeanor  in 
refusing  to  take  an  affidavit  in  a  causa  before  him,  though 
he  acted  in  good  faith  in  his  refusal."'     So,  under  sec.  96, 
of  the  act  of  Congress  of  20  July,  1868,  a  breach  of  its  pro- 
visions as  to  the  construction  of  a  distillery,  is  "  know^inglj 
and  wilfully  "committed,  and  thepcnalty  incurred,  although 
the  departure  from  the  prescribed  details  was  for  an  honest 
purpose  and  not  followed  by  an  abstraction  of  liqaor.***J 

§  137.  Rostrlotion  of  Qeneral  T«niui  to  Partioalar  Partiaa — 

Sometimes,  to  keep  the  Act  within  the  limits  of  its  object, 
and  not  to  distnrb  the  existing  law  beyond  what  that  object 
requires,  it  is  construed  as  operative  between  certain  persons, 
or  under  certain  states  of  facts,  or  for  certain  purposes  only, 
thoagh  the  language  expresses  no  such  circumscription  of 
the  Held  of  its  operation.     The  Act  of  1854,  for  instance, 
which  required,  among  other  things,  that  when  a  bill  of  sale 
was  made  subject  to  a  declaration  of  trust,  the  declaration 
should  be  registered  as  well  as  the  bill,  on  pain  of  invalidity 
against  the  assignee,  in  the  event  of  execution  or  bankruptcy, 
was  held  to   apply  only  to  declarations  of  trusts  by  the 
grantee  for  the  grantor,  but  not  to  trnsts  declared  by  the 
grantee  in  favor  of  other  persons ;  the  object  of  the  Act 
being  only  to  protect  creditors  against  sham  bills  of  sale, 
and  being  completely  attained  by  requiring  the  registration 
of  the  first-mentioned  trusts;  while  the  registration  of  any 
others  would  have  been  foreign  to  the  purposes  of  the  Act 
(a).    So,  the  general  language  of  the  Merchant  Shipping 


*'*  On  the  strength  of  a  decision 
of  the  court  of  last  resort  in  the 
State,  in  another  cose:  seePurdy  v. 
People.  4  Hill  (N.  Y.)  384. 

»»  Morris  v.  Peoiile,  3  Denio  (X. 
Y.)  881. 


>"  People  V.  Brooks,  1  Denio  (N. 
Y.)467. 

»«  U.  S.  V.  McKim,  8  Pitta.  Rep. 
155 

(a)  Hills  V.  Shepherd.  1  P.  &  F. 
191 ;  Robinson  v.  Colling  c^ood.  84 
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Act  of  1854,  8.  299,  which  provides  that,  if  damage  eliould 
arise  to  person  or  property  from  non-observance  of  the  sail- 
ing mles,  it  should  be  considered  as  the  wilfal  default  of 
the  person  in  charge  of  tlie  deck  at  the  time,  was  confined 
by  a  dne  regard  to  the  object  in  view,  to  the  regulation  of 
the  rights  of  the  owners  of  ships  in  cases  of  collision,  and 
was  therefore  held  not  to  aflfect  the  relations  between  the 
master  and  his  ownei*s,  so  as  to  make  the  former  guilty  of 
barratry,  which  would  have  been  altogether  foreign  to  the 
scope  of  the  Act  (a). 

The  enactment  (16  &  17  Vict.  c.  59,  s.  19)  which  makes 

presentment  of  any  draft  on  a  banker  payable  to  order  or  on 

demand,  if  purporting  to  be  indorsed  (though  a  forgery)  by 

the  payee,  a  sufficient  authority  to  the  banker  to  pay  the 

amount,  is  in  the  same  way  limited  in  its  effect,  as  in  its 

object,    to   the  relations  between    banker  and  customer ; 

and  does  not  prevent  the  latter  from  recovering  his  money 

from  the  person  who  received  it  (J).     The  16th  section  of 

the  Companies  Clauses  Consolidation  Act,  which  provides 

that  no  shareholder  shall  be  entitled  to  transfer  any  share 

after  a  call,  until  he  has  paid  up  all  calls  due  on  all  his 

shares,  is  only  a  protection  to  the  company,  giving  it  a  lien 

(Pa.)  147  ;  Reichly  v.  Maclay.  3 
Watts  «&  S.  (PiiO  59;  App  v.  Cor- 
yell, 3  Pen.  &  W.  (Pa.)  494  ;  Conk- 
Hn  V.  Conway,  18  Pa.  St.  329; 
Hardy  v.  Hunt,  11  Cal.  843;  Wliit- 
well  V.  Carter,  4  Mich.  829;  House 
7.  McKenney,  46  Me,  94;  Perkins 
V.  Ejiton,  3  N.  H.  152  ;  Humphreys 
y.  Magee,  13  Mo.  435 ;  Bur-roughs 


L.  J.  C.  P.  18.  17  C.  B.  N.  8.  777. 
See  also  Hodson  v.  Sliarpe,  10 
East,  350.  So,  the  provision  in 
iho  8  &  9  Vict  c.  109,  whicli,  after 
making  all  wagers  null  and  void 
emicts  that  no  suit  shall  be  main- 
Uioeti  to  recover  money  won  on  a 
wager  or  deposited  to  abide  the 
event,  is  construed  as  only  prevent- 
v^%x\  party  to  the  wager  from  suing  *  v.  Hunt,  13  Ind.  178  ;  HutcUins  v. 


to  recover  his  winning,  but  not  to 
prevent  him  from  suing  the  strike- 
\\old(ir  to  recover  his  deposit: 
Hampden  v.  Walsh,  1  Q.  B.  D. 
189.  [Comp.  Kelly  v.  Bart- 
V^y.  1  Saodf.  (N.  Y.)  15; 
O'Maley  v.  Reese,  6  Barb.  (N.  Y.) 
658;  Vischer  v.  Yates,  11  Johns. 
V^.  Y.)23;  Storey  v.  Brennan,  15 
N.  Y.  524;  Parmclee  v.  Rogers,  26 
IH.  56;  Stephens  V.  Sharp,  Id.  404; 
^00(1  V.  Duncttn,  9  Port.  (Ala.) 
227:  Scbackleford  v.  Ward,  3  Ala. 
37;  Ivey  v.  Phifer,  11  Id.  535; 
Moore  v.  Trippe,  20  N.  .1.  L.  263  ; 
Sutphiti  V.  Crozer.  30  Id.  257;  Mc- 
AJlisier  v.   Hoffman,  16  S.  &  R. 


Stilwell.  18  B.  Mon.  (Ky.)  776; 
Livingston  ▼.  Wootan,  1  N.  &  M. 
8.  C.)  178  ;  Bledsoe  v.  Thompson, 
6  Rich.  (8.  C.)  44;  Corley  v.  Berry, 
1  Bailey  (S.  C.)593;  Forrest  v.Hart, 
(3  Murph.  (N.  C.)  458;  Alford  v. 
Burke,  21  Qa.  46  ;  Jacobs  v.  Wal- 
ton, 1  Harr.  (Del.  )  496  ;  Reynolds 
V.  Mc Kinney,  4  Kan.  94  ;  Perkins 
v.  Hyde,  6  Yerg.  (Tenn.)  288;  Shain 
V.  Searcy.  20  Tex.  122.  J 

(a)  Grills  v.  The  General  Iron 
Screw  Co.,  L.  R.  1 C.  P.  600,  8  C. 
P.  476. 

{b)  Ogden  ▼.  Benas,  L.  R.  9  0. 
F.  518. 
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or  charge  npon  the  shares  ;  but  it  does  not  affect  the  validity 
of  a  transfer  as  regards  the  creditors  of  the  company,  if  the 
company  has  assented  to  it  (a).     So,  it  has  been  held  that  the 
provisions  of  a  railway  Act  wliich  place  the  management  of 
the  company's  aflFairs  in  the  hands  of  a  certain  nnmber  of 
directors,  were   intended   for  the  protection  of  tlie  share- 
holdere  merely,  and  that  it  was  not  open  to  a  stranger  to 
object  that  they  had  not  been  complied  with  (J).    [So,  where 
an  act  of  Congress  provided  that  the  total  liability  of  anyone 
borrower  from  a  national  bank  should  at  no  time  exceed  one 
tenth  of  the  amount  of  the  capital  stock  of  the  bank  actu- 
ally paid  in,  and  a  bank  made  loans  to  a  person  in  excess  of 
the  amount  so  prescribed,  it  was  held  that  this  limitation 
was  intended  as  a  general  rule  for  conducting  the  business 
of  the  bank,  to  protect  the  latter,  its  stockholders  andcredi- 
tors   from   unwise   banking,  and  in  holding  the  loan,  not 
to  be  irrecoverable  by  reason  of  the  limitation  and  excess, 
the  Court  said  :  "  We  should  not  interpret  the  section  so  as 
to  carry  its  prohibition  beyond  its  true  purpose,  and   thus 
eause  it  to  destro}^  the  very  interest  it  intended  to  protect  by 
the  regulation."*]  The  3Sth  section  of  the  Companies  Act  of 
1867,  which  requires  that  every  prospectus  shall  specify  all 
contracts  entered  into  by  the  company  or  by  its  promoters, 
before  the  issue  of  the  prospectus,  and  declares  every  pro- 
spectus which  does  not  specify  them,  fmudulent  on  the  part 
of  the  promoters  and  directore  who  knowingly  issued  it,  as 
regards  persons  taking  shares,  is,  literally,  wide  enough  to 
include  every  contract  made  by  a  promoter  even  regarding 
his  own  private  aflFairs  ;  but  it  was  limited  in  construction  to 
the  objects  of  the  Act,  which  was  the  protection  of  share- 
lioldere.  It  was  held,  therefore,  to  include  only  such  contracts 
as   were    calculated   to   influence  persons   in   applying  for 


(a)  Littledale's  Caae,  L.  R  9  Ch. 
257. 

(b)  Thames  Haven  Co.  ▼.  Rose, 
4  M.  &  Qr.  553. 

»»» O'Hare  v.  Bank,  77  Pa.  St. 
96,  103.  Compare  Penn  v.  Born- 
man,  102  111.  523,  where.  Dickey, 
Craig  and  Sheldon,  JJ. ,  dissenting, 
it  was  held,  that,  under  a  bank 
charter   forbidding  a  director   to 


become  indebted  to  the  bank,  a 
director,  who,  at  the  same  time, 
was  the  president  of  a  company 
which  had  borrowed  money  from 
the  bank,  and  who,  for  ibis  debt, 
gave  the  bank  hh  draft  upon  the 
treasurer  of  bis  company,  incurred 
no  liability  by  the  same.  Com- 
pare post,  g  268. 
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«Lares  (a);  bnt  not  to  create  any  duty  towards  bondholder  (6). 
[A  familiar  instance  of  this  species  of  construction  is  that 
^vhick  has  been  applied  to  statutes  relating  to  usury  and 
declaring  usurious  contracts  void,  either  entirely  or  to  the 
extent  of  the  excess  over  legal  interest.  In  many  instances, 
these  statutes  have  been  regarded  as  giving  a  defence  only 
to  the  borrower,  a  defense  personal  to  himself  and  his  pri- 
vies, among  which  have  been  variously  included  sureties,'"* 
accommodation  indorsers,"*  representatives,  heirs  and  the 
like  ;**•  in  others  it  has  been  held,  that,  where  the  contract 
would  be  void  as  to  him,  it  would  be  good  as  against  a  third 
party,  e.  y.,  a  purchaser  of  the  equity  of  redemption  subject 


(a)Twycros8  v.  Grant,  2  C.  P. 
D.  469. 

(5)  CorneU  ▼.  Hay,  L.  R.  8  C.  P. 
328. 

***  But  see  contra  :  Lamville, 
etc..  B'k  ▼.  Bingham,  50  Vt.  105  ; 
and  seeCulverv.  Wilbern,  48  Iowa, 
26  ;  Swift  V.  Adkins,  2  Lea  (Tenn.) 

m. 

»»  But  see  Allerton  v.  Belden,  49 
N.  Y.  373  :  Siewarl  v.  Bramhall, 
18  N.  Y.  Supr.  Ct  139  ;  Cadys  v. 
Ooodnow,  49  Vt.  400 ;  Kendall  v. 
Viinderlip,  2  Wtickey  (D.  C.)  105. 
Comp.  Macungie  Sav.  B'k  v. 
Hotienstein,  89  Pa.  St.  828  ;  Bly 
V.  Biink,  79  Id.  453  (cases  of  nova- 
tion). 

**  See  Ohio,  etc..  R.  R.  Co.  v. 
Kasson,  37  N.  Y.  218  ;  Bullard  v. 
Rayuard,  80  Id.  197  ;  Billington  v. 
Wagoner,  33  Id.  31 ;  Williams  v. 
Tilt,  36  Id.  319;  Merch.  Exch.  Nat. 
B'k  V.  Comm.  Warehouse  Co.,  33 
Id.  317;  Bank  v.  Edwards,  1  Barb. 
(N.  Y.)  271;  Fullerton  v.  McCurdy, 
4  Lans.  (N.  Y.)  132  ;  Dix  v.  Van 
Wyck,  2  Hill  (N.  Y)  522 ;  (but  see 
Cliamberlain  v.  Dempsey,  14  Abb. 
Pr.  (N.  Y.)  241  ;  Cole  v.  Savage, 
10  Paige  (N.  Y.)  583;  Post  v.  Dart, 
B  Id,  639  ;  Brooks  v.  Averv,  4  N. 

Y.  225  ;)  Qreen  v.  Kemp.  IH  Mass. 

515 ;  Bridge  ▼.   Hubbard,  15  Id. 

%;  Com'tli   V.    Weiher,   3  Met 

(Mass.)  445  ;  Henderson  v.  Bellew, 

45  111.  822 ;  Valentine  v.  Fish,  Id. 

463 ;  Essley  v.  Sloan,  116  Id.  391  ; 

Huston  V.  Stringliam.  21  Iowa,  36; 

Oannichael  v.  Bodtish,  32  Id.  418  ; 

^enno  v.  Sayre,  3  Ala.  458  ;  Cain 

V.  Gimon,  86  Id.   168;  Gray  v. 


Brown,  22  Id.  262 ;  McQuire  v. 
Van  Pelt,  55  Id.  344 ;  O'Neil  v. 
Cleveland,  30  N.  J.  Eq.  273;  Lee  v. 
Stiger,  Id.  610  ;  Farmer's  &  Mech. 
B'k  V.  Kimmel,  1  Mich.  84; 
Loomis  V.  Easton,  32  Conn.  650 ; 
Austin  V.  Chittenden,  33  Vt.  553  ; 
Reed  v.  Eastman,  50  Id.  67  ;  New- 
bury B'k  V.  Sinclair,  60  N.  H.  100; 
Bensley  v.  Homier,  42  Wis.  631  ; 
Ready  v.  Huebner,  46  Id.  692; 
Draper  v.  Emerson,  22  Id.  147  ; 
Lazear  v.  Bank,  52  Md.  78;  (but 
see  Thom  v.  Doub,  8  Gill  &  J. 
(Md.)  1  ;)  Ransom  V.  Hays.  39  Mo. 
445 ;  Cramer  v.  Lepper,  26  Ohio 
St.  59;  Smith  v.  Bank,  Id.  141; 
Stephen  v.  Muir,  8  Ind.  352  ;  Con- 
well  V.  Pumphrey,  9  Id.  135 ; 
Wright  V.  Bundy,  11  Id.  398;  Stein 
V.  Indianapolis,  etc.,  Ass'n,  lb  Id. 
237  ;  Stockton  v.  Colqman,  39  Id. 
107  ;  Studtibaker  v.  Marquardt,  55 
Id.  341  (but  see  Cole  v.  Banaemer, 
26  Id.  94)  ;  Campbell  v.  Johnston, 
4  Dana  (Ky.)  177  ;  Pritchett  y. 
Mitchell,  17  Kan.  855  ;  Pickett  v. 
Bank.  32  Ark.  346  ;  Spengler  v. 
Snapp,  5  Leigh  (Va.)  478  ;  Lea  v. 
Feamster,  21  W.  Va.  108.  But  see 
contra:  McAlistcr  v.  Jerman,  82 
Miss.  142  (comp.  Dennistown  v. 
Potts,  26  Id.  13);  Cummins  v.  Wire, 
6  N.  J.  Eq.  73  (comp.  Dolman  v. 
Cook,  14  Id.  56 ; .  Conover  v. 
Hobart,  24  Id.  120) ;  Green  v. 
Tyler,  39  Pa.  St.  361  ;  Link  v. 
Assoc*n,  89  Id.  15 ;  Schutt  v. 
Evans,  109  Id.  625  (accomm.  endor- 
ser) ;  Nisbett  V.  Walker,  4  Qa. 
221. 
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[g  138 


to  an  uBnrione  mortgage,  except  aeto  illegal  iiitere&t,  wliJcli 
was  to  be  dedncted  ;'"  and  in  others,  again,  it  lias  beL-n 
decided  that  the  defense  conid  not  be  set  np  against  a  honn 
tide  holder  of  the  debt  witliout  notice  of  the  usury;'"  and 
again,  that  the  lender  cannot  avoid  his  contract  on  tlie 
ground  of  usury."*  So,  a  bond  given  by  way  of  margin,  to 
Bccure  tJie  Bcttleinent  of  differences  in  a  stock  ^anildiii^ 
transaction,  may  be  void  as  between  the  original  parties,  luit 
valid  in  the  liands  of  an  innocent  assignee  for  value,"'  And 
even  as  l>etween  the  original  parties,  if  one  of  them  intended 
a  bona  fide  purchase  or  sale,  t!ie  contract  will  be  good  as  to 
him  and  enforceable  by  liini,  unaffected  by  the  secret  cor- 
.rnpt  intent  of  the  other."'] 

§  138,  PresompUon  against  PermltUng  Evasion.— It  is  the  duty 
of  the  jndge  to  make  such  construction  as  shall  suppress  all 
evasions  for  tlie  continuance  of  the  mischief  {a).  To  aurry 
out  effectually  the  object  of  a  statute,  it  must  he  so  coiietrTied 
as  to  defeat  all  attempts  to  do  or  avoid  in  an  indirect  or 
circuitous  manner  that  which  it  has  prohibited  or  enjoined  (i). 
In  fraudem  legis  facit,  qui,  salvia  verbis  Icfjis,  sententiarii 
ejus  circumvenit  (c);  and  a  statute  is  understood  as  extend- 
ing to  all  such  circumventions,  and  rendering  them  miaviiii- 
ing.     Quando  aliqnid  prohibetur,  prohibetur  et   omne  per 


See  Ladd  v.  Wiggin,  85  N.  H,      erlson.  13  Cush.  (Mtiss.)  V>6  (comp. 

act  1883,  ch.  342);  True  v.  Triplill, 

See.TiLck8onT.BoweQ,7Cow,      4  Mute.  (Kv.)  57  ;   nod  sec  McC"I- 

N.  Y.)  13;  Powell  v.   Wiiwrs.  8     lough   v.    Hilchell,   64    Ali      "    ' 


421. 


(N         ,        . 

Id.  000  1  Kent 

(N.  Y.)  250  ;   Htickley  .     ^      . 

10  Id.  lia  ;  IJmedburg  V.  Sinipsnn.  _.    .         .    _    . 

2  Sandf.  (N.  Y.)  83  Jbai  tee   Hull      Bobw.   (N.    Y.)   330  ;  GIov. 


7  Weiirt.      B^ink  of  Wnshington  v.  Arlbur.  3 
Spracuo,      Omll.  (Vn,)  178. 

'"   "■  Chamberla' 


V.  Ern-  St.  36  Barb.  5a5) ;  Smalloy 
T.  Diiugliiy.  (1  B-aw.  (N.  Y.)  60 ; 
Coukliiigv.  Uuileriilll,  4  III.  38S  ; 
Freemiiu  v.  Biittio.  17  N.  J.  Eq. 
131  ;   Creed  v.  Slevens.   4  Wliart, 


Bon.  21  id.  195  ;  Foibes  v.  Marsli, 
3N.  H.  119;  Oniss  T.  Funk,  20 
Kail.  855  ;  Partridge  v.  Williams, 
73  Qa,  S07  {iiole  assigutd  as  l-o11. 
spdirily) ;  and  Bee  Milrlieli  v, 
McCiilloiigli,  ns  Ala.  179  ;  RocLcs- 
ter  B-k  v,  McUod  Co.,27Miun. 
87.  But  see  coutra  :  Lloyd  v. 
Scolt,  4  Pel.  Z06  ;  Kendall  v.  Rob- 


iville 
15  Hun  {N.  Y.)  5ti4  ; 
Biloy  T.  Gresg,  18  Wis.  006. 

I"  See  Grifflllia  v.  Stars,  113  Piu 
SL  533.  But  see  Unger  v.  Biuis 
13  Id.  600;  Tennty  v.  Foole,  4  111. 

I  Williams  t.  Tit^i'man.  6  Mo, 
App.  26B.  See,  lo  sirailur  efffft, 
Wall  V.  Scbneider,  59  Wia,  SJ'i  ; 
and  compare  Bartlbtt  t.  Kmitli,  4 
McCriiry,  388. 

<n}  Alagdulen  College  Case,  11 
Ro[).  716. 

(i)  Bac.  Ab.  Statute  J.  ;  Com. 
Dig.  Pailmt.  R.  28. 

(e)  8  Dig.  1,  a,  20. 
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qnod  devenitur  ad  illud  (a).     When  the  acts  of  the  parties 
are  adopted  for  the  purpose  of  effecting  a  thing  which  is 
prohibited,  and  the  thing  proliibited  is  in  consequence  effect- 
ed, the  paities  have  done  that  which  they  have  purposely 
caused,  though  they  may  have  done  it  indirectly  (J).     When 
the  thing  done  is  snbstantially  that  which  was  prohibited, 
it  falls  within  the  Act,  simply  because,  according  to  the  true 
construction  of  the  statute,  it  is  the  thing  thereby  prohib- 
ited  (c).     Whenever  Courts  see  such  attempts  at  conceal- 
ment, *'  they  brush  away  the  cobweb  varnish,"  and  show 
t\ie  transaction  in  its  true  light  {d).  They  see  things  as  ordin- 
ary men  do  («),  and  see  through  them.     Whatever  might  be 
the  form  or  color  of  the  transaction,  the  law  looks  to  the. 
substance  of  it  {/).     [So  it  was  said  with   reference   to  a 
statnte  which  forbade  preferences  in  assignments  for  benefit 
of   creditors,   that  the   form    of  the   transaction   was  not 
material,  so  long  as  it  amounted  to  an  absolute  transfer  of 
the  debtor's  property  for  that  purpose  ;'*"  and  that  the  law 
could  not  be   evaded  "  by  any  sham   departure  from   the 
general    form    of    assignments."**"    And    concerning] the 
Usury  Act,  it  was  said  that  if  the  contract  really  was  an 
\isuriou8  loan  of  money,  the  wit  of  man  could  not  find  a  shift 
to  take  it  out  of  the  Act  {g).  So,  if  the  contract  be  a.  wager  in 
substance,  no  matter  how  the  end  is  brought  about,  it  would 
be  void,  though  the  object  were  ever  so  cunningly  concealed 
in  the  form  given  to  the  transaction  (A) ;  [e,  g,,  a  written 
promise  to  pay  a  sum  of  money,  or  a  promissory  note  pay- 
able on  the  happening  of  a  contingency  which  is  the  subjecf 


(a)  3  iDBt.  48. 

(b)  Per  Blackburn,  J.,  in  Jeffries 
V.  Alexander,  81  L.  J,  Ch.  148,  8 
H.  L.  594. 

(c)  Per  Lord  Cranworth  in 
Philpott  V,  St.  George's  Hospital, 
«  H.  L.  838.  27  L.  J.  Ch.  72 

{djPier  Wilmot.  C.  J.,  in  Collins 
▼.  Blantern.  2  Wils.  849. 

(e)  Per  Brougham  in  Warner  v. 
Annsirong.  8  M.  &  K.  45. 

(/)  ft/'  Lord  Tenterden  in  Solarte 
^.  Melville.  1  Man.  &  Ry.  204. 

**•  Johnson's  App.,  103  Pa.  St 
873.  877. 

'«  Fallon's  App.,  42  Pa.  St.  285. 
8ee,  however,  post,  §  145. 

13 


(a)  Per  Lord  Mansfield  in  Floyer 
V.  Edwards,  Cowp.  114  ;  [Mills  ▼. 
Building  Assoc^n.  75  N.  C.  292  ; 
Martin  v.  Building  Assoc'n,  2 
Cold.  (Tenn.)  418.  citing  Lord 
Coke's  warning :  **  To  them  that 
lend  money,  my  caveat  is.  that, 
neither  directly  nor  indirectly,  by 
art  or  cunning  invention,  they  take 
above  six  in  the  hundred;  for  they 
that  seeke  by  slight  to  creepe  out 
of  these  Stat  utes,  will  deceive  them- 
selves and  repent  in  the  end."] 

(A)  Tate  v.  Wellings,  8  T.  R. 
531  ;  Boldero  v.  Jackson.  11  East. 
612 ;  White  v.  Wright,  8  B,  &  C. 
278. 
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in 


i!tir 


I  ' 


'S 


of  the  wager  ;'**  an  agreement  between  two ,  pei^sons,  by 
which  one  was  to  sell  and  the  other  to  bay  a  lot  of  hogs  at 
a  certain  sum  per  pound,  payable  upon  the  happening  of  the 
contingency;"*  a  policy  of  insurance  taken  upon  the  life^of 
another  by  one  who  has  no  insurable  interest  in  the  insnred  ;'*• 
a  contract  to  deliver  goods  or  stocks  at  a  future  day,  the  real 
intent  of  which  is  not  to  deliver  the  goods  or  stocks  at  all, 
but  to  speculate  in  the  rise  and  fall  of  their  prices,  the  one 
party  to  pay  to  the  other  the  difference  between  the  contract 
price  and  the  market  price  upon  the  date  fixed  for  the  exe- 
cution of  the  contract.***] 

§  139.  An  Act  which  prohibited  under  a  penalty  the  per- 
formance of  plays  without  license,  would  extend   to  a   per- 
formance where  the  actors  did  not  come  on   the  stage,  bat 
acted  in  a  chamber  below  it,  and  their  figures  were  reflected 
by  mirrore  so  as  to  appear   to  the  spectators  to  be   on   the 
stage  (a).     Lord  Campl>eirs  Act,  which  requires,  under  cer- 
tain circumstances,  the  insertion  of  a  full  apology  in  a  news- 
paper, for  a  libel,  would  not  be  complied  with,  if  the   apol- 
og}',  however  suitable  in  its  terms,  was  printed  in  sucli  type 


***  Guyman  v.  Burlingame,  36 
111.  201  ;  Sipe  v.  Finurty.  6  Iowa, 
894;  Given  v.  Rogers,  11  Ala.  543; 
Nudd  V.  Barnett.  14  Ind.  25. 

***  Lucas  V.  Harper,  24  Oliio  St. 
328. 

»*•  Warnock  v.  Davis.  104  U.  S. 
775  ;  Gilbert  v.  Moose,  104  Pa.  St. 
74;  and  see  Blattenberu;er  v.  Hoi- 
^jian,  103  Id.  555,  as  to  the  assignee 
of  such  with  knowledge  of  the 
fraud. 

'*'  Irwin  V.  Willlar.  110  U.  S. 
499;  Hentz  v.  Jewell,  4  Woods. 
658 ;  Kirkpatrick  v.  Adams,  20 
Fed.  Hep.  287  (cotton  futures); 
Bnrtleit  v.  Smitli,  4  McCrary,  388 
(wheat);  Story  v.  Solomon.  71  N. 
Y.  420;  Kin^bury  v.  Kirwan.  77 
Id.  612 ;  Yerkes  v.  Solomon.  18  N. 
Y.  Supr.  Ct.  471;  Beveridge  v. 
Hewitt,  8  111.  App.  467;  Pickering 
V.  Cease,  79  111.  828  ;  North  v. 
Phillips,  89  Pa.St.  250;  Griffiths  v. 
Sears,  112  Id.  52:}  ;  Uurasey  v. 
Berry,  65  Me.  570;  Barnard  v. 
Backhaus,  52  Wis.  593  (grain); 
Waterman  v.  Bucklaud,  1  Mo. 
App.  45;  Williams  v.  Tiedeman,  6 


Id.  269.    But  the  mere  fact  that 
goods  or  stocks  are  sold  to  be  deliv- 
ered at  a  future  date,  which  are  not, 
at  the  time  of  the  making  of  thecon- 
tract.  in  possession  of  the  seller, 
does  not  make  the  transaction  a 
wager,  if  there  is  an  honest  inten- 
tion to  deliver  :  Bartlett  v.  Smith, 
4  McCrary.  388;  Cole  v.  Milmioe. 
88  111.  349;   Maxton   v.  Gheen,   75 
Pa.   St.   166;  and  see   Gilbert  v. 
Gaugar,  8  Biss.  214  ;   Barn.ird   v. 
Backhaus,  52  Wis.  593.      And  an 
agreement  to  share  the  profits  and 
losses  upon  the  sale  of  stocks  owned 
by  one  of  the  parties  thereto  and 
bought  by  him  through  a  broker 
on  margin,  is  not  a  wager  contract, 
nor  illegal  stockjobbing:  Bulhird  v. 
Smith,  139  Mass.  492;  a  contract  to 
deal  in  stocks  on  margin  not  being 
illegal,  if  the  stocks  are  actually 
purchased  and  the  contract  is  not 
one  merely  for  the  payment  of  dif- 
ferences :    Hatch    v.  Douglas,  45 
Conn.  116. 

(a)  6  &  7  Vict.  c.  68,  s.  2;  Day  v. 
Simpson,  18  C.  B.  N.  S  f80.  34  L. 
J.  M.  C.  149. 
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or  in  such  a  part  of  the  paper  as  would  be  likely  to  escape 
the  attention  of  ordinary  readers  (a).      [An  act  providing 
that  public  notice  of  an  intended  application  for  a  borough 
-charter  shall   be  given  in  at  least  one  newspaper  of  the 
proper  county,  is  not  complied  with  unless  the  notice  states 
the  time  and  place,  when  and  where  the  petition  is  to  be 
presented.'**]     The  Act  of  1854  which  required  the  registra- 
tion of  bills  of  sale  of  personal  chattels,  was  held  to  extend 
to  agreements  for  a  bill  of  sale,  constituting  an  equitable 
assignment  (J).     And  where  the  grantor  of  a  bill  of  sale  of 
fnrnitxire  remained  in  possession  as  the  servant  of  the  gran- 
tee, witli  leave  to  use  the  furniture  as  part  of  his  salary,  it 
was  held  that  the  grantee  was  not  in  possession  by  his  ser- 
vant,   but   that   the  grantor  was  in  possession  within  the 
meaning,  for  the  case  was  within  the  mischief,  of  the  Act  (c). 
(Where  a  statute  forbids  a  married  woman  to  make  herself 
h'able  as  a  surety  for  the  debt  of  another,  her  acceptance  of 
a  bill  of  exchange,  drawn  on  her  for  the  purpose  of  paying 
a  debt  due  the  drawer  by  a  third  party,  is  void."*      And 
\vl\ere  she  is  prohibited,  during  her  second  marriage,  from 
^*  alienating"  such  real  estate  as  she  may  have  acquired  by 
virtue  of  her  former  marriage,  that  prohibition  cannot  be 
evaded  by  her  mortgaging  such  property.***     And  so,  where 
she  is  forbidden  to  convey  her  real  estate  without  joinder  of 
her  husband  and   acknowledgment,  she    cannot  bind  her- 
self by  an  agreement  to  convey,  except  with  joinder  of  her 
husband  and  acknowledgment.*"     Under  a  statute  prohibit- 
ing the  standing  of  a  jack  and  letting  him  to  mares  for 
profit  and  hire,  without  license,  the  standing  of  a  jack  under 
a  contract  to  have  the  mules  at  a  stipulated  price,  less  than 


(o)  6  &  7  Vict.  c.  96,  8.  2;  Lafone 
V.  Smith,  3  H.  &  N.  735,  28  L.  J. 
Ex   ^* 

»«Khoads'  App.,  101  Pa.  St. 
2Si.  Whether  such  notice  may  be 
published  in  a  weekly  religious 
paper,  was  not  decided. 

{b)  17  &  18  Vict.  c.  86  ;  Exp. 
Mackay,  L.  R  8  Ch.  643;  Edwards 
▼.  Edwards,  2  Ch.  D.  291;  Branton 
▼.  Giiffets,  2  C.  P.  D.  212  ;  Exp. 
Odell,  10  Ch.  D.  76;  but  corap. 
AUsopp  V.  Day,  7  H.  &  N.  457; 
Byerley  v.  Pievost,   L.  R.  6  C.  P. 


144;  Marsden  v.  Meadows,  7  Q.  B. 
D.  80;  Woodgate  v.  Godfrey,  5  Ex. 
D.  24. 

(c)  Pickard  v.  Marriage,  1  Ex. 
D.  364;  Exp.  Lewis.  L.  K.  6  Ch. 
626.  See  another  example  in  Stal- 
lard  V.  Marks,  3  Q.  B.  D.  412. 

"»  Coc^lcy  V.  Barcroft,  43  N.  J. 
L.  363. 

»w  Vinnedge  v.  Shaffer,  35  Ind. 
341 ;  even  where  there  are  no  chil- 
dren; lb. 

">  Mil  wee  v.  Mil  wee,  44  Ark. 
112 ;  Felkner  v.  Tighe,  89  Id.  357. 
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the  valae,  equally  requires  a  lieense.'"      An  agent    selling 

tickets  at  a  picnic,  for  which  beer  is  furnished  on  presenta- 

•  tion,  may  be  convicted  of  selling  liquor  without  license.*"* 

An  instrument  whereby  one  gave  to  another  an  irrevocable 
power  of  attorney,  with  the  right  to  substitute  other  attor- 
neys, to  sell  land  to  be  granted  to  the  maker  as  a   colonist^ 
to  a  certain  person  or  to  any  one  the  latter  should  name^  -wsts 
held  to  be  a  contract  to  sell  the  land  before  issuance  of  title 
and  void.***    And  a  corporation  whose  charter  did  not  allow 
it  to  sell  coal,  but  which  owned  large  quantities  of  coal  land 
which  it  leased  to  others  to  be  worked,  was  held   to   be 
within  an  act  imposing  certain  taxes  upon  corporations  j>os- 
sessing  the  right  to  mine  or  purchase  and  sell  coal.***       An 
act  authorizing  the  issue  of  municipal  bonds  ^^  at  not  less 
than  par,"  but  allowing  councils  to  pay  a  reasonable  compen- 
sation for  the  sale  or  negotiation  of  the  bonds  would  not 
warrant  the  allowance  of  a  commission  to  a  purchaser  of  the 
bonds  from  the  city  at  par ;  for  that  would  be  a  sale  at  less 
than  par.**^ 

« 

§  140.  The  Mortmain  Act  of  Geo.  2,  which  prohibits  the 
disposition  to  a  charity,  of  land,  or  money  to  be  laid  out  in 
the  purchase  of  land,  otherwise  than  by  deed  executed  twelve 
months  before  the  donor's  death,  to  be  enrolled  within  six 
months  from  its  execution  and  to  take  effect  immediately, 
and  without  power  of  revocation  or  any  reservation  for  the 
benefit  of  the  donor,  has  frequently  been  the  subject  of 
such  experiments.  Thus,  a  bequest  of  money  to  the  com- 
mittee of  a  school,  on  condition  that  they  would  provide 
land  for  a  charitable  purpose,  would  fall  within  the  Act;  for 
such  a  transaction  differs  but  in  name  from  a  purchase  of 
the  land  and  a  devise  of  it  (a).  The  testator  did  not,  indeed, 
directly  devise  the  land  ;  but  he  gave  money  in  considera- 
tion of  land  being  given  to  a  charity,  which  was  substan- 
tially the  same  thing.     So,  if  money  were  bequeathed  to  be 

»*•  Com'tn  V.  Harris.  8  B.  Mon.  "•  Wbelen's  App.,  108  P&.  St. 

(Kv.)  '6T6.  162. 

"*  Com'lli    V.   Heflfner,  8  Leg.  (a)  Atty.-Genl.  ▼.  Davies,  0  Ves. 

Gaz.  (Pa.)  106.  585;  and  see  the  judgment  of  Lord 

»»«  Cooke  V.  Lindsay,  57  Tex.  67.  Cranworth     in     PhUpott     v.  St 

»"  Big  lilack  Creek,  etc.,  Co,  v.  George's  Hospital,  6  H.  L.  849. 
Com'th,  94  Pa.  St.  450. 
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laid  ont  in  bnildiDg  houses,  where  there  was  no  land  already 
in  mortmain  (a)  to  baild  them  on,  such  a  bequest  would  be 
ooQstraed  as  an  indii'ect  instruction  to  purchase  land  for  the 
purpose  (b).     Where  the  owner  of  land,  with  the  object  of 
evading  the  statutes,  executed  a  deed,  which  he  kept  con- 
cealed  till  his  death,  whereby  he  covenanted  that  he  or  his 
executors  would  pay  to  certain  trustees  for  certain  charitable 
purposes,  a  large  sum  of  money,  which  would  necessarily 
have  to  be  raised  out  of  his  land,  this  was  held  to  fall  within 
the  prohibition  of  the  statute.      The  creation  of  a  fictitious 
debt  on  which  execution  might  issue,  and  the  land  be  taken, 
was  but  an  indirect  mode  of  making  a  gift  of  the  land  (c). 
{Under  an  act  imposing  collateral  inheritance  tax  on  '^estates 
by  will . .  .  or  .  .  .  transferred  by  deed,  grant,  bargain  or  sale 
made  or  intended  to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantors,"  and  requiring  the  executors 
to  pay  it,  a  person  will  not  be  permitted  to  evade  the  impo- 
sUion  by  a  conveyance  of  his  estate  during  his  life-time,  even 
where  possession  is  taken  by  the  grantee  before  the  gran- 
tor's death,  if  the  enjoyment  of  the  property  conveyed  is 
not  intended  to  take  effect  until  after  his  death.*"      And, 
where  a  decedent,  during  his  life-time  had  assigned  certain 
stock  to  a  trustee,  in  trust  that  he  would  pay  the  assignor 
the  income  for  life  and,  after  his  death,  certain  sums  and 
annuities  to  pereons  named  in  the  declaration  of  trust,  if 
they  survived,  and  the  remainder  to  purposes  to  be  declared 
in  his  will,  reserving  the  right  to  revoke  all   the  trusts 
declared,  it  was,  after  his  death  without  such  revocation, 
held  that  the  sum  assigned  was  subject  to  collateral  inheri- 
tance tax,  and  that  the  executors  were  the  persons  from  whom 
it  was  to  be  demanded.""      Under  an  ordinance  prohibiting 
persons  from   "erecting"  or  "building"  wooden  houses, 
etc.,  the  elevation  or  enlargement  of  a  wooden  building,  so 


(a)  Comp.  Brodie  v.  Cbando8»  1 
Bro.  C.  C.  44n;  and  Pritchard  ▼. 
Arbouin,  8  Russ.  456. 

(ft)  Alty.-Genl.  v.Tyndall,  Ambl. 
«H;  Mather  v.  Scott,  2  Keen,  172; 
Giblett  V.  Uobson,  3  M.  &  K.  617. 

(c)  Jeffries  v.  Alexander,  8  H. 
L.  594,  31  L.  J.  Ch.  9 ;  and  per 
Cur.  in  Attree  v.  Hame.  9  €h.  D. 


887.  47  L.  J.  863  ;  comp.  Be  Rob- 
son,  19  Ch.  D.  156,  61  L.  J.  337. 

»"  Reish  V.  Com'tb,  106  Pa.  St. 
621. 

Jw  Wright's  App.,  88  Pa.  St. 
607.  And  see  Tritt  v.  Crotzer,  13 
Id.  451.  But  see,  under  the  act  33 
&  33  Vict.  c.  71,  8.  87,  post,  §  144. 
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as  materially  to  alter  its  character,  was  held  to  be  panish> 

able.*-] 

§  141.  So,  a  settlement,  under  the  Poor  law,  by  renting^ 
a  tenement,  was  not  obtained  where  the  renting  was  color- 
able or  fraudulent  (a).     It  has  been  Iicid  that  where  a  woman 
pregnant  with  an  illegitimate  child  was  fraudulently  removed 
by  the  officers  of  the  parish  in  which  she  was  settled  (6)  to 
another   parish,  the  child's  settlement  was  not  the  parish 
whei*e  it  was  born,  but  that  in  which  it  would,  but  for  the 
fraudulent   removal,  have   been   born  (c).     Indeed,  it    has 
been  held  that  where  an  unmarried  woman  was  removed  to 
a  parish  by  order  of  justices,  and  gave  birth  to  a  child  there^ 
and  the  order  was  quashed  on  appeal,  the  child  was  to  be 
regarded  as  born  in  the  parish  where  he  ought  to  have  been, 
and  not  where  he  actually  was  born  (rf).     Where  a  woman, 
after  failing  to  obtain  a  bastardy  order  where  she  resided, 
removed  to  a  neighboring  borough  for  the  avowed  purpose 
of  trying  to  get  the  order  there  ;  it  was  held  that  the  justices 
of  the  borough  had  no  jurisdiction  to  make  it,  under  the 
Act  which  gives  such  authority  to  justices  of  the  place  where 
the  woman  "resides"  {e).     It  would  have  been  diffei'ent  if 
she  had    not   removed  for  the  sole   object  of  getting  into 
another  jurisdiction  (y*). 


"•  Douglass  V.  Com'lh,  2  Rawle 
(Pa.)  262.  But  sec  Booth  v.  State, 
4  Conn.  65,  where  repairing  and 
changing  into  a  dwelling  a  build- 
ing originally  erected  for  a  meeting 
house  and  subsequently  use<l  as  a 
joiner's  shop  was  held  not  to  be  an 
erection  prohibited  by  statute;  also, 
Tuttle  V.  Slate,  Id.  68,  as  to 
removal,  repair  and  addition  ; 
Daggett  V.  State.  Id.  61,  as  to 
addition  to  a  wooden  buUding;  and 
Brown  v.  Hunn,  27  Id.  332,  as  to 
the  removal  of  a  wood(>n  building 
from  one  part  of  a  lot  to  another 
and  its  permanent  location  at  the 
latter.  See  also  N.  Y.  Fire  Dep't 
V.  Buhler,  35  N.  Y.  177,  that  a 
building  originally  used  as  a  dwell- 
ing, but  no  longer  so  used,  is  with- 
in the  prohibition  of  an  act  in 
regard  to  the  erection  of  wooden  or 
frame  buildings  within  the  fire 
limits  of  the  city  of  New  York,  so 
as  to  prohibit  its  being  raised  under 


a  clause  in  the  act  permitting 
wooden  dwelling  houses  to  be 
raised  under  certam  circumstaDces. 

(a)  R.  V.  Woodland,  1  T.  R.  261; 
R.  ▼.  Tillin^am,  1  B.  &  Ad.  180  ; 
R.  V.  St.  Sepulchre.  Id.  934 

{b)  See  R.  v.  Astley,  4  Doug. 
889. 

(c)  Masters  v.  Child,  8  Salk.  66 ; 
Tewkesbury  v.  Twyning,  2  BotL 
8 ;  comp.  K.  v.  Mattersey,  4  B.  & 
Ad.  211  ;  R.  V.  Halifax,  2  B.  & 
Ad.  211  ;  and  R.  v.  Birmingham, 
8  B.  &  C.  29. 

(cQMuch  Walt  bam  ▼.  Peram,  2 
Salk.  474;  Westbury  v.  Coston,  Id. 
532  ;  R.  V.  Great  Salkeld,  6  M.  (t 
S.  408. 

{e)  R.  V.  Myott.  32  L.  J.  M.  C. 
138;  R.  V.  Annandale,  8  T.  R.  882, 
385. 

(/)  R.  V.  Hughes,  Dears.  &  B. 
188  ;  26  L.  J.  M.  C.  183;  Massey  v. 
Burton,  2  H.  &  N.  597  ;  2«  L.  J. 
£z.    101.      [But    a    person    maj 
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§   143.  [Under  an  act  which  i*equired,  in  suits  upon  certain 

of  action,  that  the  defendant  should,  within  a  certain 

time,  file  an  affidavit  of  his  defence,  setting  forth  the  nature 

and  character  of  the  same,  and,  in  default  thereof,  allowing 

tbe  court  to  enter  judgment  for  plaintiflF,  it  was  held  that 

the  court  had  authority  and  was  bound  to  enter  judgment, 

not  only  where  the  defendant  failed  to  file  any  affidavit  of 

defence,  but  also  in  those  cases,  where  the  defence  set  forth 

by  liim,  in  his  affidavit,  was  insufficient   in  law  to  bar  a 

recovery ;  otherwise,  not  only  would  the  requirement  to  set 

fortli  the  nature  and  character  of  the  defence  be  a  useless 

exaction,  but  the  duty  could,  in  every  case,  be  evaded  by  a 

frivolous  affidavit. '••     Again,  a  general  railroad  act  passed  in 

1849  required    a  railroad  company,  locating  its   line  on  a 

public  road,  to  reconstruct  the  same  in  another  location.     A 

survey  made  of  a  railroad,  in  1871,  took  in  a  county  road. 

The  construction  of  the  railroad  was  not  begun  until  187?. 

Meanwhile  the  road  was  taken  into  a  city  as  a  street.     It  was 

held  that  the  liability  of  the  railroad  company,  under  the 

act  of  1849,  accrued  at  the  date  of  its  location  by  the  survey 

in  1871,  and  was  not  changed  by  the  subsequent  delay  of 

the  company  to  complete  its  works."'     Again,  where  an  act 

granting  certain   privileges  to  a  street  passenger  railway 

company,  authorized  its  directors  to  declare  dividends  of  its 

profits  "  at  such  time  or  times  as  they  may  deem  expedient," 

but  provided  that  the  company  should  annually  pay  into 

the  city  treasury  a  tax  of  six  percentum   upon    so  much 

of  any  dividend  declared  as  should  exceed  six  percentum 

upon  its  capital  stock,  it  was  held,  not  only  that  the  term 

*' capital   stock"   related   to  the   amount   of  capital   stock 

actually  paid   in   and  not  to  the  amount   of   the   nominal 

authorized   capital   stock,  but  that  the   provision  for  the 


i 


become  a  stockliolder  in  a  build- 
ing association  for  the  mere  pur- 
pose of  obtaining  a  loan,  and  the 
fact  that  this  alone  was  his  pur- 

r,  constitutes  no  objection  to 
exercising  all  the  rights  of 
membership  therein  :  Mcch.,  etc., 
Ass'n  v.  Wilcox.  24  Conn.  147.] 

»»  West  v.  Simmons,  2  Whart. 
(Pa.)  261 ;  Rising  y.  Patterson,  5 
Id.  810. 


"»  Pittsb..  etc.,  Ry.  Co.  v. 
Com'th,  101  Pa.  St.  192.  The 
fine  imposed  by  the  act,  however, 
is  a  punishment  for  the  disregard 
of  the  duty  of  reconstruction,  not* 
for  taking  the  highway ;  and  hence 
the  railroad  company  cannot  be 
compelled  in  criminal  proceedings 
either  to  remove  its  works,  or  to 
reconstruct  the  road,  but  only  the 
fine  can  be  inflicted  :  lb. 
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annual  payment  of  a  tax  upon  "  any  dividend  declared,"  etc., 
contemplated  that  tlio  tax  should  be  based  npon  tbe  aggregate 
of  dividends  declared  in  any  one  year,  and  not  upon  anj 
single  dividend.'*" 

§  143.  [It   lias  beenlield,  tliat,]  where  tlie  paymeut  of 
rates  is  made  a   matter  of  personal  qualification,  the    Act 
would  not  be  complied  with  if  they  were  paid  by  anotlier 
pereon  on  behalf  of  liiin  wlio  claims  the  qnalitication  {a}. 
[But,  where  the  agency  of  tiie  pereon  who  pays  the  tax,  the 
payment  of  winch  by  one  is  a  prerequisite  to  qualify  liiiii  as 
a  voter,  is  recognized  by  the  latter,  he  acquires  the    siiiue 
right  as  if  payment  were  made  with  his  own  hand."*      And 
coiisfqncntly,  if  such  payment  by  another  is  subscquoiitly 
ratified  by  tbe  |'>crBon  for  whom  it  is  made,  though,  sit  tlie 
time,  without  iiis  knowledge,  it  will  bo  sufficient  to  confer 
upon  him  tbe  right  to  vote.'**     Accordingly,  it  has  been  JieM 
in  Pennsylvania,  that  tbe  requirement  of  payment  of  taxea 
thirty  d;iys  before  the  election,  as  a  qualification  for  the 
right  of  voting,  is  satisfied  by  a  payment  thereof  by  auother 
person,  if  appropriated,  at  the  time  of  payment  to  tiic  credit 
of  the  particular  person  by  name,  on  whoee  account  it  is 
paid  ;"*  and  the  voter  is  not  obliged  to  show  that  he  assumed 
and  acknowledged   the  payment  by  the  agent,  before  the 
expiration  of  tbe  time  limited  for  payment  of  the  tax.'**] 

§  144.  LimitB  of  ths  Hula It  is,  however,  essential  not  to 

confound  what  is  actually  or  virtually  prohibited  or  enjoined 

'"  Philadelphia  v.  Pass.  liy.  Co.,  Lane.  B.  81. 

103  Pa.  St.  lilO.  '"  Cou  lea  ted  Elect.  Dauphin  Co., 

(a)   R.   T.   Biidgnorlh.    10  A.  &  eiipni.     But  whcreaconBtituliimal 

E.  60  ;  Diiram  v.  Withers.  L.  H.  «  provision   required,  thai,  in   order 

C.  P.  257.  But  coiup.  H.  v.  to  be  eiitiiled  to  vote,  a  person 
BridjiiivatiT.  8  T.  R.  550  :  R.  V.  must  have,  within  two  jeais, 
Weoliley,  3  East,  fi8  ;  Hughes  v.  puid  n  slQle  or  country  lax,  which 
ChalhHin,  5  M.  i£  Or.  54  ;  It.  v.  8.  hiiil  been  a&sc:!<Ee(I  at  least  sU 
Kilvinglon,  S  Q.  B.  218.  Seo  monlhiS  before  the  election,  it  waa 
CiiiuDi-jy  V.  Evans.  11  11.  L.  lirt,  held  that  thoaBsesBtnenl  must  have 
and  lluilock  v.  Asliberry,  19  Ch.  hecu  upon  him  individually,  nod 

D.  63a  ;  Gl  L.  J.  394.  that  the  payment  by  him  of  a  lax, 
t      '"   llurophrcy    v.    Kingman,    5      not  asscsiied  against  him  until  llie 

Met.  (Muss.)  lOy.  day   before  the  election,  hut   laid 

'"  Coniested   Elecliou   Dauphin  upon   the   cuunly  moie    ilian  eii 

Co.,  11  Pldla-  (Po.)  045.  moulha  before,  was  not  Euffleieot : 

'"Ibid.;    Gillln   v.   Annstroog.  Cailiu     v.   Smith,   2  Scrg.   &  B. 

35  Leg.   In.  282;  Exp.  Griffiilis.  1  (Pa.)  307:  and  see   Tborapeon  < 

Kulp,  157;  Glazier  v.  Merriu^er,  13  Bwing,  1  Brews.  (Pa.)  103, 
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bj  the  langaage,  with  what  is  really  beyond  the  contempla- 
tiou,  though  it  may  be  within  the  policy,  of  the  Act ;  for  it 
is  only  to  the  former  case  that  the  principle  under  consider- 
ation applies,  and  not  to  cases  where,  however  manifest  the 
object  of  the  Act  may  be,  the  language  is  not  co-extensive 
with  it  (a).  An  Act  of  Parliament  is  always  subject  to  evasion 
in  this  sense  ;  for  there  is  no  obligation  not  to  do  what  the 
Legislature  has  not  really  prohibited.  Thus,  a  hiring  for  a 
few  days  less  than  a  year,  though  avowedly  for  the  purpose 
of  preventing  the  servant  from  acquiring  a  settlement,  was 
not  regarded  as  any  evasion  of  the  Act,  which  gave  a  settle- 
ment on  a  yeai-'s  service  (h).  Where  a  testator  after  devis- 
ing a  piece  of  land  in  a  certain  hamlet  in  fee  simple,  directed 
that  if  any  person  should,  within  twelve  months  after  the 
testator's  decease,  at  his  or  her  own  expense,  purchase  and 
give  a  suitable  piece  of  land  for  almshouses,  the  trustees  of 
the  will  should  pay  a  sum  of  money  to  the  charity  so  in- 
stituted, but  so  that  no  part  should  bo  laid  out  in  the  purchase 
of  land,  it  was  held  that  the  bequest  was  valid,  and  did  not 
fall  within  the  Mortmain  Act  (c).  And  again,  where  a  tes- 
tator devised  land  to  two  persons  absolutely,  and  signed  an 
unattested  paper  expressing  a  desire,  with  which  they  were 
unacquainted  until  after  his  death,  that  it  should  be  applied 
to  charitable  purposes,  it  was  held  that  the  devise  was  valid, 
and  did  not  fall  within  the  Mortmain  Act;  for  there  was  no 
binding  trust  for  charitable  purposes  (d). 

It  is  not  evading  ^n  Act  to  keep  outside  of  it  (e). 
Although,  for  instance,  a  beerehop-keeper  who  is  licensed  to 
Bell  beer  only  to  be  drunk*  oflE  the  premises,  evades  the  Act 
if  he  sells  beer  to  be  drunk  on  a  bench  which  he  provides 
for  his  customers  close  to  his  shop ;  the  intention  making 
it,  substantially  and  in  effect,  a  sale  for  consumption  on  the 


(a)  See  ex.  gr.  EtheriDgton  v. 
Wilaon.  1  Ch.  D.  161 ;  and  Pender 
▼.  Lushiogton,  6  Ch.  D.  70,  46  L. 
J.  817. 

(b)  R.  V.  Little  Coggle8hall,  6  M. 
&S.264;  R.  v.  Mureley.  1  T.  R. 

m. 

(c)  Philpott  V.  8t.  George's  Hos- 
pital, 6  U.  L.  338;  Dent  v.  AUcroft. 
SO  Beav.  835.  31  L.  J.  211 ;  and  see 


Edwards  y.  Hall,  6  De  G.,  M.  &  G. 
84,  25  L.  J.  82. 

(d)  Wallgrave  v.  Tebbs.  2  K.  A 
J:  313.  25  L  J.  241. 
^  (e)  See  per  Lord  Selborne  in  Mac- 
beth V.  Ashley,  L.  R.  2  8c.  App. 
359.  See  ex.  gr.  Shepherd  v.  Hall, 
8  Camp.  180;  King  v.  Low,  8  C.  <& 
P.  630. 
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jFemise3(a);  a  tuerefiale  tlirougha  window,  to  a  person  who 
Etood  on  Che  road  outside,  would  not  be  au  erasioM,  tliongb 
the  bluer  drank  the  beer  immediately  on  receiving    it  {b). 
An  enactment  which  iinposei  i>  dntj  on  legacies  wouUl  not 
BKtond  to  a  gift  to  take  ciFccC  un  the  donor's  death,  made  hj 
a  deed  whicii  contained  n  power  of  revoking  the  gift;   thongb 
end)  a  gifthasall  tlieesaential  ineidentsof  a  legaey(c),     T/io 
Act  which  required  that  all  biJls  of  Bale  of  personal   cLattela 
sliouid  bo  registered  wiiiiin  twentj'-one  days  from  execution, 
on  pain  of  being  void  against  ci^editors,  was  lield  not  to  inval- 
idate an  arrangement  by  which  a  fi'esh  bill  of  sale  was  to  be 
given  every  twenty -one  days,  and  none  were  to  be  registered 
until  the   debtor  got  into   difficnltice.     Although  sucb   an 
arrangement  wusronsidored  to  be  detrimental  to  the  interest* 
of  the  revenue,  and  to  be   calcnlated  to   defeat  and   delay 
c.-editora,  and  so  was  contrary  to  tlie  general  policy  of  tl»e 
Act,  since  it  left  the  debtor  apparently  theownerof  property 
wiiieh  ho  had  transferred  ;  it  was  held  not  to  he  prohibited 
liy  its  language,  and  the  last  bill  of  sale,  which  was  duly 
registered,  was  held  valid  against  an  oxecntion  creditor  (t^. 
§  Wit.  [So,  an  act  forbidding   the  purchase  of   land  on 
iiijcoiint  of  the  United  States,  except  under  a  law  authorizing 
such    purchase,  does   not   prohibit   the   acquisition    by  the 
United  States,  either  directly  or  through  the  intervention  of 
:i  trustee,  of  the  titie  to  land  taken  by  way  of  security  for  a 
di;bt.'"     An  act  forbidding  preferences  in  assignments  for 
the  benefit  of  creditors  docs  not  invafidate  such  preferences 
by  way  of  judgments    given  for  that  purpose  though  in- 
tended to  be,  and  actnally,  followed  by  an  assignment ;'" 
nor  by  way  of  mortgage;'"  and  wliero  A  aud  B,  partners, 
holding  a  largo  amount  of  money  belonging  to  C,  made  a 
declaration  of  trust  of  real  and  pereonal  property  belonging 


It. 


(o)  Cross  V.  Waits,  82  L.  J.  C.  P. 

■  ■"■■".  N.  8.  239.  Sco  also 
UiiglifB,  1  Q.  B.  D. 
330, 

(i)  R.  T.  Schofleld,  L.  R  3  Q.  B. 
8;  Batli  v.  While,  3  C.  P.  IJ.  175. 

(c)  Tompsoa  v.  Browne,  3  M.  & 
K.  33.  [Sec,  liowevcr,  anle,  §  140, 
ns  to  couslvuction  of  collatciBl  in- 
bBritaiiCc  tax  act  la  PunnBylviuiia.] 


(d)  Bmale  v.  Burr.  L.  It  8  C.  P. 
64;  Q.  B.  17;  comp.  Exp.  Colicn, 
L.  R.  7  Cli.  30;  Eip.  Stevens,  L. 
R.  ao  Eq.  738;  Hamsden  v.  LupWa, 
L.  H.  9. 

'"  NoiUon  V.  Lagow,  12  How, 
08. 
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t€>  them  Id  favor  of  C,  and  subsequently  dissolved  partner- 
•Iiip,  A  retiring  and  naming  B  to  receive  the  property  and 
pay  all  firm  and  joint  debts,  and  later  B  made  a  declaration 
of  tmst  similar  to  the  first,  in  which  he  and  another  were 
trustees,  and  an  agreen^ent  with  0,  by  whicii  the  latter  wa& 
to  receive,  through  the  trustees,  the  property  of  B,  subject  to 
the  incnmbrances  thereon,  in  payment  of  the  amount  due 
bj  A  and  B,  and  bj  B,  whose  debts  were  to  bo  paid  out  of 
tbe  proceeds  of  the  property,  which  was  to  remain  in  the 
hands  of  the  trustees,  to  whom  all  deeds  and  transfers  of 
tbe  real  and  personal  property  were  made,  it  was  held  that 
this  was  not  a  general  assignment  for  the  benefit  of  creditors, 
bat  a  sale  with  a  security  analogous  to  a  uiortgage  for 
porchase-money .  "* 

[Under  a  statute  prohibiting  a  married  woman  from  exe- 
cuting, without  her  husband's  joinder,  any  conveyance  of 
her  real  estate,  or  any  instrument  incumbering  the  same,  it 
was  held  that  she  might  nevertheless  create  a  term  of  years 
in    her  lands   withotit  her  husband's    co-operation."*     A 
statute  forbidding  a  sale  by  a  wife  to  her  husband  does  not 
forbid  a  gift  ;*"  and  one  prohibiting  a  married  woman  from 
mortgaging  or  incumbering  her  real   estate,  acquired  by 
devise,  descent  or  gift,  as  security  for  her  husband's   debts, 
does  not  prevent  her  conveying  her  real  estate,  so  acquired, 
inpayment  of  such  debts;"*  nor  from  mortgaging  orincum- 
l)ering  such  as  was  acquired  by  her  by  contract  or  purchase.'"] 
In  all  such  ca8es,it  is,  in  truth,  rather  the  particular  transaction 
than  the  Statute  which  is  the  subject  of  construction.     If  it 
18  found  to  be  in  substance  within  the   Statute,  it  is  not 
suffered  to  escape  from  the  operation  of  the  law  by  means  of 
the  disguise  under  which  its  real  character  is  masked.     [If, 


"•  FaUon'g  App.,  42  Pa.  St.  285. 

>"  Sullivan  ▼.  Barry,  46  N.  J.  L. 
1.  8.  P.,  Fearcy  v.  Henley,  82  Ind. 
128.  And  see  Pai*ent  v.  (JaUanind, 
64  111.  97;  Perkins  v.  Morse,  78  Me. 
17;  Stone  v.  Stone,  1  R.  L  425. 
But  8ee  Buchanan  v.  Hazzard,  95 
Pa.  8t.  240 ;  Innis  v.  Templeton, 
Id.  262 ;  Miller  v.  Harbert.  6  Phila. 
fPa.\53l 

"'Cain  V.  Ligon.  71  Geo.  692. 
"*  Kocber  v.  Christian,  88  Ind. 


81. 

"*  Frazer  v.  Clifford,  94  Ind. 
482.  See,  however,  as  to  the  mean- 
ing of  the  word  **gift"  in  an 
enabling  statute,  ante,  §  103,  Cliap- 
man  v.  Miller,  128  Mass.  269.  And 
that  a  prohibition  against  becom- 
ing surety  for  another's  debts  does 
not  incupacitate  a  married  woman 
to  mortgage  her  real  estate  for  the 
same,  see  ante,  §  124. 
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on  the  otlicr  liand,  the  substance  of  the  transaction  is  found 
to  bo  beyond  the  reach  or  outside  the  scope  of  the  enact- 
ment, (he  resemblance  to  tliat  which  is  prohibited,  or  even 
the  fact  that  the  latter  may,  in  some  sense,  embrace  the  for- 
mer, will  not  bring  it  within  tlie  statute."'] 

g  146.   FteianptiOD  againit  Pormlttlng  Abiue  of   Fow«r. On 

the   same   gcnecal    principle,    cnactmcuts    which      confer 
powers  are  so  construed  as  to  meet  all  attempts  to     abuse 
them,  either  by  exercising  them  in  cases  not  intended   by 
the  statute,  or  by  refusing  to  cxci'cise  them  when  the   occa- 
sion for  tlieir  exercise  has  arisen  (a).     Though  the  act   done 
was  ostensibly  in  execution   of  the  statutory    power,     and 
within  its  letter,  it  would  nevertheless  be  held  not  to    como 
within  the  power,  if  done  otherwise  than  honestly,    and    in 
the  spirit  of  tlie  enactment.     For  instance,  tho  power  given 
by  modern  Bankrupt  Acts  to  a  majority  of  creditors  to  make 
arrangements  with  their  debtor,  wiiich  are  made  by  etataCe 
binding  oti  the  uon-asaenting  minority,  would  not  be  validly 
exercised  so  as    to  have  this  binding  eSect,  if  tho  conduct 
of  the  majority  were  tainted  with  fraud  ;  or  even  if    from 
motives  of  benevolence,  the  majority  had  agreed  to  a   com- 
position dispropurtiunod  to  tlie  assets  (h), 

§147.  Judicial  Discretion.— Where,  as  in  a  multitnde  of 
Acts,  something  is  left  to  he  done  according  to  the  discre- 
tion of  the  authority  on  whom  the  power  of  doing  it  is  con- 
ferred, the  discretion  must  bo  exercised  honestly'  and  in  the 
spirit  of  the  statute,  otherwise  the  act  done  would  not  fall 
within  the  statate.  "  According  to  iiis  discretion,"  means 
it  is  said,  according  to  tho  rules  of  reason  and  justice,  not 
private  opinion  («);  according  to  law  and  not  Iiumor  ;  it  is 
to  be,  not  arbitrary,  vagne  and  fanciful,  but  legal  and 
regular  (d) ;  to  be  exercised  not  capricionsly  but  on  judicial 

"'   Ah   to  when  A  coastruclIoD  4  Cb.   D.  293  ;  Exp.   AnroDson,  7 

permiHingEvnsioQwillljorequired,  Cb.  D.  7ia;Exp.  Ball. 61 1^  J.  Cli. 

Bee  |K>st,  g  253.  Sll  ;  Exp.  Uuascll,  22  Cli.  D.  778. 

(o)S<!i;pfrTurner,  L.  J..  inHid-  (e)  Rtoke's  Cuse.    5   Rep.   100a; 

dulpli  V.  St.  George's  Vesti y.  8;-t  Keighli'VB    Case,  10  Hep.    140a ; 

L.  J.  Cb.  411.  Lee  t.  Buda  R.  Co.,  h.   K.  6  C.  P. 

m   Exp.   Cowen,    L.    R.   2  Cti.  578.  per  Willes,  J. 

503  :   Bee  per   Lord    Cairns,   570  ;  id)  fti-  Lord  ManE;fleld  in  R.  t 

Exp.    Itu-sdl,  L.   n.   10  Oil.  255  ;  Wilkea.  4  Burr.  2tJ3U. 
Se  Page.  2  Cli.  D.  iiJ3  ;  Jte  Toritli, 
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groQBde  and  for  sabstantial  reasons  (a).     [^^  Appeals  to  the 
discretion  of  judges  in  the  exercise  of  their  jurisdiction," 
8ay6  a  late  eminent  judge  in  PennsjiNrania,  ^^  are  sometimes 
made  ander  an  apparent  impression  that  they  are  at  liberty 
to  admit  the  inflnence  of  those  appeals  as  fully  as  the  Legis- 
lature or  the  Governor  of  the  State.     But  in  general  judges 
^ave  no  discretionary  authority  beyond  that  connected  with 
tLe  mere  conduct  of  the  business  of  their  tribunal.     And 
wherever  such  discretion  of  authority   is  conferred   upon 
them    in   reference   to  subjects   outside   of  their  peculiar 
duties,  it  is  always  presumed  by  the  Legislature  that  it.  will 
be  exercised  in  accordance  with  judicial  usages  and   upon 
uniform  and  established  rules.     .     .     Acting  upon  settled 
rules,   the  bar,   suitors  and  community  can   depend  upon 
steady    and   permanent   action.     .     .     In   the   administra- 
tion   of  justice,   there  is  nothing  that    properly   could  be 
termed  discretion.     Mere  discretionary  power  has   always 
been  mere  despotism.     In  aU  subjects,  some  established  and 
recognized  principles  control  the  courts.     .     .     Any  other 
C9ur8Q  of  action   would  destroy  the  very  characteristics  of 
a  judicial  tribunal — it  would  leave  each  successive  ques- 
tion  to   be   settled   by   impulse,   prejudice  and   caprice — 
and  would  in  one  word  leave  the  community  without  law.""* 
In  another  case  it  was  said  :  "  The  act  of  assembly  leaves  it 
to  the  discretion  of  the  court,  whether  or  not  to  admit  an 
alteration  of  the  pleading;  I  mean  their  legal  discretion, 
founded  on  good  reason.'""    So,  where  a  statute  authorizes  a 
court,  in  certain  cases,  to  render  such  judgment  as  substan- 
tial jnstice  shall  require,  it  means  substantial  legal  justice, 
ascertained  by  fixed  rules,  and  not  by  the  varying  notions  of 
abstract  equity  entertained  by  each  individual."*  But  it  was 
held,  in  the  case  of  a  special  act  permitting  a  party  to  file  a 
biW  as  in  chancery,  and  requiring  the  court  to  decide  the 
controversy  **  on  the  principles  of  justice  and  good  faith," 
that  the  court  was  at  liberty  to  adjust  the  matter,  regardless 
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(a)ftf  Jeasel,  M.  R,  In  r»  Tay- 
lor, 4  Ch.  D.  160 ;  &nd  per  Lord 
Blackburn  In  Doherty  ▼.  AUman, 
8  App.  728. 

^^He  Report  of  County  Audi- 


tore,  1  Woodw.  (Pa.)  270,  271-8, 
per  Woodward,  P.  J. 

"'  Lyons  v.  Miller.  4  Serg.  &  R, 
(Pa.)  279.  281,  per  Tilghman,  C.  J. 

"8  8tevens  v.  Ross.  1  Cal.  94. 
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of  teclinical  rules,  upon  principles  as  liberal  as  tlie    Legisla- 
ture itself  might  liave  adopted,"* 

§  14$.    lamlta  of  DUoration  Conferred  on  OfficsrB.—[  Where    a 

diBui-etion  is  tliiia  conferred  upon  an  officer,]  it  must  be  exer- 
cised within  tlie  limits  to  which  an  honest  man  competent  to 
tlie  diecliarge  of  his  office  ought  to  confine  himself  (tz)  ;  that 
is,  within  the  limita  ami  for  the  objects   intended    by    the 
legislature.     Tiius,  it  was  long  ngo  settled  that  the    power 
given  by  the  43  Eliz.  to  the  overseer   of  parishes  to  raise   a 
poor  itite  by  taxation  of  the  parishioners  in  sucii  competent 
eanii  as  they  thought  fit,  did  not  authorize  an  arbitrary  rate 
on  each  pariahionor,  but  reqnireiJ  that  the  rates  eiiould    be 
equal  and  proportionate  to  the  means  of  the  c.outribntors  (i). 
So,  the  Highway  Act,  5  &  G  Will.  4,  c.  50,  which  provided 
that  if  any  complaint  was  made  against  the  road  surveyor's 
accounts,  the  justices  at  special  highway  sessions  should  lieur 
it,  and  "  make  sneh  order  thereon  as  to  them  slionld   seem 
■'  meet,"  would  not  authorize  them  to  allow  illegal  expenses, 
sucit  as  a    charge    for   the  use   of   tiie  surveyor's    horses, 
contrary  to  section  46,  which  are  expressly  forbidden  to  be 
incurred  at  all  (c).      Under  an  enactment  that  no  license 
should  be  i-efused  by  justices  except  on  one  or  more  of  four 
specified  grouude,  it  was  held  that  justices,  in  refusing,  were 
bound  to  state  on  which  of  the   grouuds  they  based  their 
refusal,  ae  otherwise  they  might,  in  abuse  of  their  powers, 
refuse  on  other  grounds  than    those  to  which  they   were 
litnited  (d). 

[And  it  must  bo  exercised  in  a  reasonable  manner. '"  Hence 
it  would  seem  that  statutes  conferring  upon  certain  officers  or 
municipal  boards  the  power  of  removing  subordinate  offieera 
for  cause,  require,  as  a  condition  precedent  to  the  esercise  of 
thepower,  notice  and  hearing  to  bo  given  to  the  delinquent.'"] 

"*  Seely  v,  Ohio,  11  Ohio,  501  ;  Wlillchurcli  y.  Fiilbam  Board,  L. 

13  Id.  4B(i.  R.  1  Q.  B.233,  35  L.  J.  145. 

(a)  Per  Lord  Kenyon   in  Wilson  (e)  Bai'tnn  v,  PlROlt,  L,  R  10  Q. 

V.    ItaBlaU,    4    T.  It.    757  ;   R    v,  B.  80.  44  L.  J.  M.  C.  B. 

Audley,  Salk.  526  ;   R.  y.  Wtivell,  (d)  33  &  8a  Vicl.  c.  37,  s.  8  ;  B. 

Dnuj.  llfl.  V.    Bylies,   1  Q.   B.   D.   53.      Eip. 

(J)  Barly'a    Caae,   Bulslr.    854  ;  Smiiii.  3  Q.  B.  D.  374. 

Manball  y.  Pitman.  8  Binjr.   601.  "=  LusU  v.   Von  Ntida,  109  Pfc 

See  Junes  v.  Uuravy  Docks.  33  L.  Bt.  207. 

J.   M.    C.  1  ;  11   H.    L.   443  ;  anil  "'  See  Ham  v.  Boston  Board  oi 
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§  149.  Discretion  to  be  Exercised  in  Individual  Oases. — Where 
tlie  discretion  has  been  settled  by  practice,  this  should  not 
be    departed   from   without  strong    reason   {a).      [Hence, 
although  a  statute  left  it  to  the  discretion  of  the  court 
\rhether  or  not  to  admit  an  alteration  of  the  pleadings,  it 
was  Leld,  that,  a  defendant  having  passed  over  his  time  for 
putting  in  a  plea  of  plaintiffs  coverture  pending  the  action 
{a  matter  which  should,  according  to  established   rules  of 
practice,  be  pleaded  puis  darrein  continuance,)  the  court  prop- 
erly rejected  a  motion  for  permission  to  make  the  plea  dur- 
ing trial/"      And  upon  similar  grounds  an  application  for 
the  amendment  of  a  declaration  in  assumpsit  for  goods  sold 
and  delivered,  by  the  addition  of  counts  for  money  lent  and 
work    and  labor  done,  was  denied,  whilst  the  addition  of 
connts  for  money  had  and   received  and  upon  an  account 
stated  was  allowed.*'^     But  if  a  statute  confers  a  power,  with 
the  intention  that  its  exercise  shall  be  subject  to  the  disci'e- 
tion  in  every  particular  case,  an  exercise  of  it  in  the  fetters 
of  self-imposed  rules,  purporting  to  bind  in  all  cases,  would 
not  be  within  the  Act.    Thus,  where  an  Act  gave  the  Court 
of  Quarter  Sessions  power,  if  it  thought  fit,  to  give  costs  in 
every  poor  law  appeal,  it  would  be  bound  to  exercise  a  fair 
and  honest  discretion  in  each  case,  and  would  not  be  entitled 
to  govern  itself  by  a  general  resolution,  or  rule  of  practice, 
to  give  nominal  costs  in  all  cases  (5)  ;  for  this  would  be  in 
effect  to  repeal   the  provision  of  the  Act.      So,  a  licensing 
Act,  which  empowered  justices  to  grant  licenses  to  innkeep- 
ere  and  others,  to  sell  liquors,  as  in  the  exercise  of  tlieir  dis- 
cretion they  deemed  proper,  would  not  justify  a  general 
resolution  to  refuse  licenses  to  all  persons  who  did  not  con- 
sent to  take  out  an  excise  license  for  the  sale  of  spirits,  in 
addition  to  the  license  for  the  sale  of  beer  (c).     [This  sub- 


Police,  142  Mass.  90  ;  and  see  An- 
drews V.  King,  77  Me.  224.  Ante, 
§51.  Comp.  Eckloff  v.  Dislr.  of 
Columbia,  4  Mackey  (D.  C.)  572. 

(a)  2  Inst.  298.  See  R.  ▼.  Chap- 
ii^im.  8  C.  &  P.  558.  [See  also 
Bs  Report  of  Co.  Auditors,  1 
Woodw.  (Pa.)  270.] 

^  Wilsou  V.  Hamilton,  4  Berg. 
A  R.  (Pa.)  288. 


'»  Triebel  v.  Deysher,  2  Woodw. 
(Pa.)  15. 

{b)  R  V.  Merioneth.  6  Q.  B.  163; 
R.  V.  Glamorganshire,  1  L.  M.  & 
P.  836;  comp.  Freeman  v.  Read,  9 
C.  B.  N.  S.  801,  30  L.  J.  M.  C. 
123 

(c)  R.  V.  Sylvester.  2  B.  &  S. 
822,  81  L.  J.  M.  C.  93;  R  v.  Wal- 
sail,  8  Com.  L.  R.  100. 


'    i 


>  < 


N     i 


<  ( 


I  Lfc 


., 


I    1 


>       i 


»  I 


'  i 


m.\ 


X    t     i 


/    ; 


[ 


i  r 


.::'ihl 


208  ADUBE  OF  POWEK.  f§    149 

ject  lias  received  elaborate  examination  at  the  hanJs   of  the 
Supreme  Conrt  of  Pennsylvania,  in  a  case  decided  in  1S73. 
It  arose  under  an  act  conferring  upon  the  board  of  licensei-a 
of  the  city  of  Erie  "  the  same  power  and  authority  to  ^rant 
licenses  in  the  said  city  of  Erie  us  the  court  of  Quarter   Ses- 
sions now  lias."      The  various  acts  nnder  wliich  tliat   court 
exercised  its  jurisdiction  in  the  granting  of  licenses  reqiiii-ed 
that  the  court  should  grant  no  license  when  the  public  ]io<ise 
for  which  it  was  aeked  was  unnecessary  or  insufficient  in  tlie 
point  of  accommodation,  or  wliere  tlie  pereon   by   wlmm   it 
was  sought  for  was  unfit,  and  directed  that  it  should  be  law- 
ful for  tlie  court  to  hear  petitions,  in  addition  to  that  of  the 
applicant,  for,  and  remonstrances  against  the  application,  and 
in  aU  cases  to  refuse  the  same,  whenever,  in   its  opinion, 
having  duo  regard  to  the  number  and  character  of  the   ]>et-i- 
tioners  for  and  against  the  appiication,  sncli  license  was  not 
necessary  for  the  accommodation  of  the  public,  etc.,  and, 
upon  sufficient  cause  shown,  to  revoke  any  license  granted. 
"No  subject,"   says  the  Court,  "has  been   productive  of 
more  difference  of  opinion  and  practice  than   this,  in    the 
different  judicial  districts  of  the  state  ;  some  judges  liolJing 
it  to  bo  obligatory  on  the  court  to  gi-ant  every  license  where 
the  applicant  has  brouglit   himself  within  the  piovisions  of 
the  law  as  to  the  terms  of  his  application,,  and  others  hold- 
ing that  they  are  not  bound  to  grant  any  license  whatever. 
Clearly  neither  opinion   is  right;  the  discretion  which  the 
court  exercises  being  a  sound  discretion   upon  the  circum- 
stances of  each  case  as  it  is  presented  to  the  court,  and  not 
a  general  opinion    upon    the  propriety  or  impropriety  of 
grunting  lioenses.      Whether  any  or  all  licenses  sbonlil  bo 
gnmted  is  a  legislative,  not  a  judicial  question.       Courts  sit 
to  administer  the  law  fairly,  as  it  is  given  to  them,  and  not 
to  make  or  repeal  it.      The  law  of  the  land  lias  determined 
that  Jicenses  shall  exist,  and  lias  imposed  upon  the  court  the 
duty   ut   ascertaining  the  proper   instances  in   wliich    the 
license  shall  be  granted,  and  therefore  has  given  it  to  the 
court  to  decide  upon  each  case  as  it  arises  in  due  course  of 
law.      The  act  of  deciding  is  judicial,  and  not  arbitrary  or 
wilful.      Tlie  discretion  vested  in  the  court  is,  therefore,  it 
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jadieifll  discretion  ;  and  to  be  a  rightful  judgment  it  must 
l>e  exercised  in  the  particniar  case  and  upon  the  facts  and 
circnmBtances  before  the  court,  after  they  have  been  hoard 
and  dnly  considered  ;  in  other  words,  to  be  exercised  upon 
the  merits  of  each  case,  according  to  the  rule  given  by  the 
Act  of  Assembly.  To  say  that  I  will  grant  no  license  to 
any  one,  or  that  I  will  grant  it  to  every  one,  is  not  to  decide 
judicially  on  the  merits  of  the  case,  but  to  determine  before- 
hand without  a  hearing,  or  eke  t5  disregard  what  has  been 
heard.  It  is  to  determine,  not  according  to  law,  but  outside 
of  law,  and  it  is  not  a  legal  judgment,  but  the  exercise  of  an 
arbitrary  will.""* 

§  150.  [Upon  a  similar  question,  where  an  act,]  after 
fixing  the  hours  within  which  intoxicating  liquors  might  be 
sold,  authorized  the  licensing  justices  to  alter  the  hours  in 
any  particular  locality,  within  the  district,  requiring  other 
hoars ;  it  was  held  that  they  had  no  right  to  alter  the  time 
in  every  case  by  virtue  of  a  general  resolution  to  which  they 
had  come  (a).     And  though  their  resolution  was  limited  to 
a  portion  of  the  locality,  yet  as  this  portion  comprised  every 
licensed  house  of  the   whole   district,  the  limitation   was 
regarded  as  a  mere  attempt  to  evade  the  Act.     The  statute 
required  them  to  decide,  in  the  honest  and  bona  fide  exercise 
of  their  judgment,  what  particular  localities  required  other 
houra  for  opening  and  closing,  than  those  specified  ;  and 
they  were  bound  to  satisfy  themselves  that  the  special  cir- 
cumstances of  the  particular  locality,  which  they  took  out 
of  the  general  rule  laid  down  by  Parliament,  required  that 
the  exception  should  be  made  (&).     The  statute  had  laid 
down  a  general  rule,  and  permitted  an  exception  ;  but  here 
the  exception  had  swallowed  up  the  rule ;  and  that  which 
might  fairly  have  been  an  exercise  of  discretion,  became  no 
exercise  of  the  kind  of  discretion  meant  by  the  Act  (c). 


^  Schlaudecker  v.  Marshall,  73 
^  St.  200.  206-7,  per  Agnew,  J. 

(a)  Macbeth  v.  Aahley,  L.  R  2 
8c  App,  852. 

14 


(b)  See  the  judgment  of  Lord  Sel- 
borne.  Id.  859. 

(c)  Per  Lord  Cairns,  L.  R.  2  So, 
App.  857.     [See  Adderida.] 
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g  151.  PresumptioQ  against  Ousting  Jurisdictions.    Superior  CoartiL 

§  162.  Justices  of  the  Peace  and  iDferior  Courts. 

§  153.  Ouster  of  Jurisdiction  by  Implication. 

§  164.  Exclusive  Statutory  Jurisdictions  and  Remedies. 

§  155.  Presumption  against  Creating  New  Jurisdictions  and  Remediea. 

§  156.  Effect  to  be  given  to  Necessary  Implication. 

§  157.  New  Jurisdictions  and  Remedies  not  Extended  by  Constructloii. 

§  158.  Summary  Jurisdictions. 

§  159.  IlDited  States  Courts. 

§  160.  Special  Jurisdictions. 

§  161.  Presumption  agaiust  Intent  to  Ailect  Gkyremment.    Sminent 

Domain. 
§  168.  Statutes  Imposing  Taxation. 
§  164.  Statutes  of  Limitations. 
§  165.  Municipalities. 
g  166.  When  Government  is  Included, 
g  169.  Statutes  presumed  to  have  no  extra-territorial  forces 
§  170.  Exceptions. 
§  171.  Presumption  against  Intent  to  Exceed  Legislative  Fanetlons  and 

Powers,    Natural  Laws. 
§  172.  Presumption  against  Invasion  of  Judicial  Functions. 
§  173.  Presumption  against  Intent  to  Bind  Future  Legislatures. 
§  174.  Presumption  against  Violation  of  International  Law.    Treaties^ 
g  176.  Rights,  etc.,  of  Foreigners.    Remedies. 
§  178.  Presumption  against  Intent  to  Violate  Constitution. 
§  179.  Restriction  of  Language  to  Conform  with  Constitution. 
§  180.  Limits  of  Rule. 
§  181.  Statute  and  Constitution  to  be  Construed  Together. 

§  151.  Presumption  against  Ousting  Jurisdictions.  Superior 
Oourts.— It  is,  perhaps,  on  tlio  general  presumption  against 
an  intention  to  distarb  the  established  state  of  the  law,  or 
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to  interfere  with  the  vested  rights  of  the  subject  (a),  that  the 
strong  leaning  now  rests  against  constraing  a  statute  as  oust- 
ing or  restricting  the  jurisdiction  of  the  Superior  Courts ; 
althongli  it   may  owe  its  origin  to  the  pecuniary  interests 
of   the    Judges  in  former  times,  when  their  emohiments 
depended  mainly  on  fees  (J>).    It  is  supposed  that  the  legis- 
lature would  not  make  so  important  an  innovation,  without 
a  very  explicit  expression  of  its  intention.     It  would  not  be 
inferred,  for  instance,  from  the  grant  of  a  jurisdiction  to  a 
new  tribunal  over  certain  cases,  that  the  legislature  intended  to 
deprive  the   Superior  Court  of  the  jurisdiction  which  it 
already  possessed  over  the  same  cases.     Thus,  an  Act  which 
pnovided  that  if  any  question  arose  upon  taking  a  distress,  it 
shoald  be  determined  by  a  commissioner  of  taxes,  would  not 
thereby  take  away  the  jurisdiction  of  the  Superior  Court  to 
try  an  action  for  an  illegal  distress  {o).    Nor  would  that 
Court  be  ousted  of  its  preventive  jurisdiction  to  stop  by  in- 
junction the  misapplication  of  poor  rates,  by  the  power 
given  to  the  poor  law  commissioners  by  statute  to  determine 
the  propriety  of  all  such  expenditure  (d).    It  did  not  follow 
in  either  case^  that  because  authority  was  given  to  the  com- 
missioners, it  was  taken  away  from  the  Court.     [So,  a  grant 
to  the  councils  of  a  municipality,  of  power  to  open  streets, 
does  not  operate  as  a  repeal  of  that  power  conferred  by 
former  acts  upon  the  Courts  of  Quarter  Sessions.*    An  act 
which  extended  the  equity  jurisdiction  of  the   Supreme 
Court  of  Pennsylvania  and  of  the  Courts  of  Common  Pleas 
in  Philadelphia  County  to  causes  based  on  accounts,  etc.,  was 


{n)  See  Jacobs  v.  Brett,  L.  R  20 
Eq.  1.  [See,  also,  Overseers  v. 
SiDiih.  2  Serg.  &  R.  (Pa.)  863,  865, 

(b)  Pisr  Lord  Campbell  in  Scott 
V.  Avery,  5  H.  L.  811,  25  L.  J. 
£x.  908.  So  in  construing  con  tracts, 
Scott  V.  Avery;  Tredwen  v.  Hol- 
man,  1  H.  &  C.  72, 81  L.J.  898;  Ed- 
wards V.  Aberayon  Insurance  Co.,  1 
§.B.  D.  563;  Dawson  V.  Fitzgerald, 
X.  D.  257. 

W  48  Geo.  8,  c.  99;  Shaftesbury 
^  Russell,  1  B.  &  C.  666;  see,  also, 
Bochdale  Canal  Co.  v.  King,  14  Q. 


B.  122. 

(d)  Atty.-Genl.  v.  Southampton, 
17  Sim.  6.  See  Birley  v.  Chorlton, 
8  Beav.  499;  Smith  v.  Whitmore. 
1  Hem.  &  M.  576.  2  De  Qex.  J.  & 
8.  297, 83  L.  J.  718.  [See  People 
V.  Vanderbilt.  24  How.  Pr.  (N.Y.) 
801,  where  it  was  held  that  a  statute 
conferring  power  to  remove  an  ob- 
struction when  erected,  does  not 
take  awa^  the  right  of  the  courts 
to  prohibit  the  erection  thereof  be- 
fore completed,  if  it  is  unlawful, 
apart  from  the  statu tej 

»  ifij  Twenty-eighth  Sir.,  102  Pa. 
St.  140. 
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held  not  repealed  by  a  later  act  giving  the  conrtBof  Gotamon 
Pleas  thronghoat  the  state  chancery  jurisdiction  in   eettling^ 
partnership  accounts,  etc. ;  nor  the  latter  by  an  act  giving 
jurisdiction  to  all  the  courts  of  Common  Pleas  of   several 
classes  of  cases,  including  accounts  which  cannot  be  settled 
by  actions  of  account  render.'    Statutes  giving  jurisdiction 
to  courts  of  law  previously  within  the  jurisdiction  of  courts 
of  equity,  do  not,  ordinarily,  where  the  language   of  the 
statute  is  affirmative  and  does  not  otherwise  provide,  destroy 
the  jurisdiction  of  the  latter  iu  the  premises ;'  the  principle 
being  that  an  act  affirmatively  giving  jurisdiction   to  one 
court  is  not  to  be  understood  as  ousting  the  jurisdiction  pre- 
viously existing  in  another.*    It  may  be  observed  that  tiiis 
principle*  applies  equally  to  constitutional  provisions  affecting 
the  jurisdiction  of,  6,  g.^  the  Supreme  Court  of  the  State/ 
whose  jurisdiction,  it  is  said,  can  be  taken  away  only  by  express 
words  or  irresistible  implication,'  whether  by  statute  or  by 
the  constitution,'  and  whether  that  jurisdiction  be  original 
or  appellate.'     As  a  result  of  the  strict  construction  flowing 
from  the  presumption  against  ousting  an  established  jnrisdio- 
tion,  it  follows  that  an  act  giving  an  exclusive  in  place  of  a 
former  concurrent  jurisdiction  is  not  to  be  construed  retro- 
spectively, if  its  language  can  fairly  bear  another  interpreta- 
tion." 

§  152.  Jufttioes  of  the  Peace  and  Infoilor  Oourts. — Acts  which 
give  justices  and  other  inferior  tribunals  jurisdiction  in 
certain  cases,  are  understood,  in  general,  when  silent  on  the 
subject,  as  not  affecting  the  power  of  control  and  supervision 
which  the  Superior  Court  exercises  over  the  proceedings  of 


•  Dick's  App..  106  Pa.  St.  589. 
The  statutes  were,  respectively, 
Act  13  June  1840.  §  89;  Act  18  Oct. 
1840.  §  19;  Act  14  Feb.  1857. 

•Crawford  v.  Childress,  1  Ala. 
482 ;  Wesley  Church  v.  Moore.  10 
Pa.  St.  273 ;  Raudebsugh  v.  Shel- 
ley, 6  Ohio  St.  307 ;  Barnawell  v. 
Threadgill,  5  Ired.  Eq.  (N.  C.)  86  ; 
Phipps  v.  Kelly,  12  Oreg.  218; 
McKoin  V.  Cooley,  8  Uumph. 
(Tenn.)  559.  And  see  People  v. 
Vanderbilt.  24  How.  Pr.  (N.  Y.) 
801 ;  Gibbes  v.  Beaufort,  20  8.  C. 
218.    Also  post,  §  218. 


•  Barnawell  v.  Threadgill,  supra. 

•  For  a  recognition  of  which  see 
Custer  Co.  v.  Yellowstone  Co.,  6 
Mont.  89.  ^ 

•  See  post.  §  622,  Oom'th  v. 
Balph,  111  Pa.  St.  865. 

'  Overseers  v.  Smith,  2  Berg.  & 
R  (Pa.)  863,  865. 

•  See  cases  in  notes  6  and  7. 

•  Ibid. 

"  State  V.  Littlefield,  93  N.  0. 
614 ;  and  see  where  an  exclusive 
jurisdiction  is  made  concurrent,  to 
the  same  eifect:  Mc  Michael  r. 
Skilton,  18  Pa.  St.  215. 
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Midi  tribunals.  [Tbas  where  an  act  authorized  the  sale  of 
the  property  of  a  married  man  deserting  his  wife  and  leav- 
ing her  a  charge  upon  the  public,  upon  the  order  of  two 
justices,  confirmed  by  the  Court  of  Quarter  Sessions,  it  was 
held  that  the  jorisdiction  of  the  Supreme  Court  to  review 
the  proceedings  upon  certiorari  (the  proceeding  being  statu- 
tory, and  therefore  properly  reviewable  by  certiorari,"  unless 
the  jurisdiction  to  issue  the  writ  was  ousted  by  the  act,)  was 
not  taken  away,  either  expressly  or  by  irresistible  implica- 
tion, although,  as  to  other  matters  covered  by  the  act,  other 
sections  of  the  same  made  the  decisions  of  the  Quarter 
Sessions  fiual,"  Acts  giving  such  inferior  jurisdictions]  are 
even  strictly  constroed  when  their  language  is  doubtful ;" 
(and  this,  is  especially  so,  where  the  jurisdiction  conferred  is 
civil."]  Enactments  to  the  effect  that  ''no  Court  shall 
intermeddle"  in  the  cases  (a),  or  that  the  case  shall  be 
^*  heard  and  finally  determined  "  below  (J),  would  not  be 
-construed  as  prohibiting  such  interference ;"  and  enactments 
which  expressly  provide  that  such  proceedings  shall  not  be 
removed    by   certiorari   to  the    Superior    Court  have   no 

"  Parks  V.  Watts,  112  Pa.  St.  4. 

"  Overseers  v.  Smith,  2  Serg.  & 
R.  3(J3. 

"  Bigelow  V.  yteams,  19  Johns. 
-(N.  Y.)  39  ;  Davis  v.  Marshall. 
U  Barb.  (N.  Y.)  96;  Firm- 
rtone  V.  Mack,  49  Pa.  St.  887 ; 
€ampaD  v.  Fairbanks,  1  Mich. 
151 ;  Bargis  v.  State,  4  Ind.  126  ; 

Waketicld   ▼.    Slate,    6  Id.   195; 

O'Brien   V.    State,    12  Ind.   869; 

Wal^CT  V.  Wynne,  8  Yerg.  (Tenn.) 
/I2 ;  and  see  dersom's  Case.  89  Me. 
%j  ;  also  Bish.,  Wr.  L.,  §  197,  that 
4^t^tes  creating  limited  jurisdic- 
%(yOs  should  be  strictly  construed, 
cit.  Stale  V.  Anderson,  2  Tenn. 
Cl  Overt.)  6  ;  Shawnee  v.  Carter,  2 
Iian.  115;  Russell  v.  Wheeler, 
iiemi^t.  8  :  but  as  to  procedure, 

"^?^  case,  ante,  §  108,  note. 

Ucea     r    ^^^^  Jurisdiction  in  jus- 

?^?P^  the  peace  is  essentially  slat- 

\^^»  it  has  no  common  law  root: 

^J^'*^  V-  White,  25  Ala.  540 ; 

o^^ne  V.  Mack,  49  Pa.  St.  387, 

^'  Willey  V.  Strickland.  8  Ind. 

the       ^^  common  law,  justices  of 

<^f  iP*^^^®  were  only  conservators 

^^^    peace:  lb.    In  Searcy  v. 


Tillman,  75  Ga.  504.  it  was  held 
that  a  note  for  $100  and  ten  per 
cent,  attorney  fee  for  collection  was 
beyond  the  jurisdiction  of  a  jus- 
tice. 

(a)  R.  V.  Moseley,  2  Burr.  1011. 

(6)  R.  V.  Plowright,  2  Mod.  95  ; 
2  Hawk.  P.  C.  c.  27.  s.  28.  See 
Jacobs  V.  Brett,  L.  R.  20  Eq.  1  ; 
Chambers  v.  Green,  Id.  552 ; 
Hawes  v.  Paveley,  1  C.  P.  D.  418; 
Bridge  V.  Branch,  Id.  683;  Oram 
V.  Brearey,  2  Ex.  D.  846.  [But 
see  Snell  v.  Bridgewater,  etc.,  Co.. 
24  Pick.  (Mass.)  296,  where  an  act 
declaring  a  judgment  entered  in  a 
certain  proceeding  to  be  "final" 
was  held  to  preclude  the  right  of 
appeal.] 

"  Nor  does  the  grant  of  "  exclu- 
sive jurisdiction  over  certain 
offences,  to  a  police  court,  exclude 
the  authority  of  justices  of  tbe 
peace  to  receive  complaints  and 
issue  warrants  returnable  before 
that  court  against  persons  charged 
with  those  offences :  Com'th  v. 
O'Connell.  8  Gray  (Mass.)  464;  and 
see  Exp.  Bishop,  4  Mo.  219. 
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application  when  the  lower  tribunal  has  over8tepj>ed    the 
limits  of  its  jariediction  in  making  the  order  (a),  or  is  not 
duly  oonstitated  {b)y  for  the  prohibition  obviously  applied 
only  to  cases  which  have  been  entrnsted  to  the  lower  jurisdic- 
tion ;  or  where  the  party  who  obtained  the  order,  obtained  it 
by  fraud  {o).     [In  conformity  \<?ith  this  rule  was  the  con- 
straction  of  an  act  relating  to  the  jnrisdiction  of  justices  of 
the'  peace,  and  authorizing  the^  issuing  of  writs  of   certi* 
orari  by  courts  of  common  pleas  to  such  justices,  bat  only 
within  a  certain  time,  and  with  a  proviso  that  the  judgement 
of  the  common  pleas  should  be  final,  and  that  no  ^^rit  of 
error  to  the  Supreme  Court  should  issue  thereon ;  another 
section   forbidding  the  issuance  of    any    writ   of   certio- 
rari out  of  the  Supreme  Court  to  any  justice  of  the  peace  inr 
any  civil  suit  or  action.     It  was  held  that  all  these  limita- 
tations  must  be  understood  as  extending  only  to  civil  actions^ 
because  in  those  only  was  jurisdiction  given  by  the  prece- 
dent parts  of  the  act;  only  to  actions  which  were  essentially 
civil  actions,  and  not  to -actions  for  the  recovery  of  penalties 
by  proceedings  assimilated  to  those  for  the  enforcement  of 
civil  liabilities ;  and  only  to  those  civil  proceedings  which 
were  instituted  under  the  provisions  of  that  act  itself,  and 
not  to  proceedings  instituted  before  justices  under  juris* 
diction  conferred  by  other  and  later  acts  of  assembly,  or  by 
municipal    ordinances,    notwithstanding  these    made  the 
jurisdiction  exercisable  ^Mn  the  same  manner"  as  that  act 
directed."] 


(a)  R.  V.  Derbyshire,  2  Ken,  299; 
R.  V.  Somersetshire.  2  li.  &  C  816; 
R.  V.  Si.  Albans,  22  L.  J.  K  O. 
1-42 ;  R.  V.  Wood.  5  E.  &  B.  49 ; 
R.  V.  S.  Wales  R.  Co.,  13  Q.  B. 
988  ;  Penny  v.  S.  E.  R,  Co..  7  E. 
&  B.  660,  26  L.  J.  Q.  B.  225  ;  R. 
V.  Hyde,  7  E.  &  B.  859.  21  L.  J. 
M.  C.  94;  Exp.  Brad  laugh,  9  Q. 
B.  D.  509  ;  47  L.  J.  105. 

(b)  R  V.  Cheltenham.  1  Q.B.  467. 

(c)  R.  V.  Cumbrldge.  4  A.  ^  E. 
121,  per  Lord  Deiiman  ;  R.  v.  Gill- 
yard,  12  Q.  B.  527  ;  Colonial  Bank 
V.  Willan,  L.  R  5  P.  C.  417.  [A 
certiorari  docs  not  lie  from  a 
superior  to  an  inferior  court  to  re- 
move a  cause  merely  by  reason  of 
a  defect  of  jurisdiction  :  Fowler  v. 
Lindsey.  3  Dall.  (Pa.)  411.      But 


where  the  statutory  form  of  ai^ 
order  or  proceeding  has  not  been 
properly  pursued,  by  rea8on  of 
which  the  order  or  proceeding  is 
void,  it  may  yet  be  treated  as  void- 
able, and  a  certiorari  taken  to 
quash  it :  Fitch  v.  Comm'rs,  22 
Wend.  (N.  Y.)  182.  And  it  was 
held,  in  Rs  Bruni,  1  Barb.  (N.  Y.) 
187,  that  the  Supreme  Court  of  the 
State  had  power  to  review,  upon 
certiorari,  the  proceedings  of  a 
magistrate,  who,  while  professing 
to  exercise  a  Jurisdiction  conferred 
by  act  of  Congress,  had  acted  in  the 
name  of  the  people  of  the  State,  by 
writs  of  the  people  directed  to  State 
officers.] 
!•  Com'th  V.  Betts,  76  Pa.  St.  405 
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§   153.    OoAer  olJnziBdiction  by  Implloation. — The  Bajing  has 
been  attributed  to  Lord  Mansfield  that  nothing  but  express 
i^ords    can   take   away   the    jurisdiction   of  the  Superior 
Conrts  (a);  but  it  may  certainly  be   taken   away   also  by 
implication  {h).     Thus  a  provision  that  if  any  dispute  arises 
bet^KTeen  a  society  and  any  of  its  members  it  shall  be  lawful 
to  refer  it  to  arbitration,  ousts  the  jurisdiction  of  the  Courts 
over  each  disputes  {e).     It  is  obvious  that  the  provision, 
froiTi  its  nature,  would  be  superfluous  and  useless,  if  it  did 
not  receive  a  construction  which  made  it  compulsory,  and 
not  optional,  to  proceed  by  arbitration.    [So,  where  a  statute 
conferred   upon   the   Orphan's  Court,  charged  exclusively 
with  the   settlement  of  decedent's  estates,  jurisdiction  in 
partition  of  decedent's  real  estate  among  pereons  who  took 
by  descent  from  them,  it  was  h^ld  that  its  jurisdiction  in 
such  cases  was  exclnsivo  and  ousted  the  jurisdiction  of  the 
courts  of  common  pleas."]     Where  an  A.ct  imposed  penal- 
ties and  took  away  the  certiorari ;  and  a  subsequent  one,  after 
increasing  the  penalties  and  extending  the  restriction  of  the 
first,  provided  that  all  "  the  powera,  provisions,  exemptions, 
matters  and  things"  contained  in  the  earlier  should,  except 
as  they  were  varied,  be  as  effectual  for  carrying  out  the  latter 


where  the  authorities  are  collated 
and  examined.  And  see  Caughcy 
▼.  Pittsburgh,  12  Serg.  &  R  (Pn.) 
53  ;  and  Bauer  v.  Augeny,  100  Pa. 
St.  429,  where  the  right  of  the 
Supreme  Court  to  issue  certiorari 
to  a  justice  in  a  case  not  falling 
wiUiin  the  prohibition  of  the  act 
above  referred  to,  Act  20  March 
1810,  was  exercised  unaffected  by 
the  Constitution  of  1874.  On  the 
other  hand,  the  provision  in  the 
act  of  1810  (under  which  a  justice's 
jurisdiction  was  limited  to  $100) 
that  the  judgment  of  the  common 
pleas  on  certiorari  should  be  final, 
was  not  repealed  by  the  act  of  1879 
enlarging  his  civil  jurisdiction  to 
$800 :  Pa.,  etc.,  Co.  v.  Stoughton, 
106  Pa.  Bt  458. 

(a)  R  ▼.  Abbot,  Doug.  658. 

(P)  FtT  Ashurst.  J.,  in  Cates  v. 
Knight,  8  T.  R  442.  and  Shipman 
▼.  HenbeEtt,  4  T.  R  110  ;  p^r  Jossel, 
M.  R  in  Jacobs  v.  Brett,  L.  R  20 
Eq.  6 ;  p&r  Pollock,  B.,  in  Oram  ▼. 


Brearey,  2*Ex.  D.  848.  [See  also, 
to  this  effect :  New  London,  etc., 
R  R  Co.  v.  R  R  Co.,  102  Mass. 
886,  389;  Overseers  v.  Smith,  2 
Serg.  &  R  (Pa.)  363  ;  i2e  Twenty- 
eighth  St.,  102  Pa.  St.  140.  149; 
Com'th  V.  Balph,  111  Id.  3G5;  Gra- 
ham v.  O'Fallon,  8  Mo.  507.] 

(c)  Crisp  V.  Bun  bury,  8  Bing. 
394 ;  and  see  Marshtill  v.  Nichols, 
18  Q.  B.  883,  21  L.  J.  Q.  B.  843  ; 
Boyfleld  v.  Porter,  13  East,  200  ; 
Exp.  Payne,  5  D.  &  L.  679  ; 
Armitage  v.  Walker,  2  K.  &  J.  211 ; 
Reeves  v.  White.  17  Q.  B.  995,  21 
L.  J.  170;  Wright  v.  Monarch 
Investment  Soc,  5  Ch.  D.  726; 
Huckle  v.  Wilson,  2  C.  P.  D.  410. 
Comp.  Rochdale  Canal  v.  King,  14 
Q.  B.  122. 

*"  McMichael  v.  Skilton,  13  Pa. 
St.  215;  Clawges  v.  Clawges,  2 
Miles  (Pa.)  34.  (This  rule  was, 
however,  changed  by  the  act  of  21 
April,  1846,  P.  L.  426.)  And  see 
Graham  v.  O'Fallon,  3  Mo.  507. 
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Act  as  if  re-enacted  in  it ;  it  was  held  that  thelblanse 
took  away  the  certiorari  was  incorporated  in  the  ne^r  ^ct, 
and  conseqneutlj  that  the  jarisdiction  of  the  Saperior  Courts 
was  ousted  (a).    [And  in  a  later  case  it  has  been  held  that 
an  act  providing  for  the  summary  punishment  of  a  seaman 
who  neglects,  without  reasonable  cause,  to  join  his  ship,  by 
implication  takes  away  any  other  previously  existing  rem- 
edy against  the  seaman  for  such   breach  of  his  contract." 
Simihirly,  where  a  statute  imposed  a  fine  upon  any  person 
participating  in  the  loaning  of  public  money,  to  double  the 
amount  embezzled,  this  remedy  was  held  exclusive    of   a 
civil  action  for  the  same  offense."] 

§  154.  BzolniiTe  Statutory  JuriBdiotlons  and  Ramediea* — ^W^Iiere, 

indeed,  a  new  duty  or  cause  of  action  is  created  by  Statute, 
and  a  special  jurisdiction  out  of  the  course  of  the  common 
law — [a   particular  proceeding  not  theretofore  existing  to 
enforce  the  duty  imposed  or  to  vindicate  the  right  conferred,] 
is  prescribed,  there  is  no  ouster  of  the  jurisdiction  of  the 
ordinary  courts,  for  they  never  had  any  [and  it  follows  that 
the  statutory  remedy,  and  no  other,  must  be  strictly  pursned/ 
So,  when  a  statute  creates  a  right  and  provides  a  specific 
mode    for    redress    of    injuries    caused    by   its  exercise," 


(a)  R.  V.  Fell  1  B.  &  Ad.  880. 

**  Great  Northern,  etc.,  Co.  v. 
Edgeiiill.  L.  K.  11  Q.  B.  D.  226. 

»»  Hancock  Co.  v.  Bank.  33  Ohio 
St.  194.  Compare,  however,  Salem 
Turnp.,  etc.,  Co.  v.  Hayes,  6 
Cush.  (Mass.)  458,  where  the  pro- 
vision of  a  charter  of  a  turnpike 
company,  that  any  person  guilty 
of  certain  injuries  to  the  roan 
should  pay  a  certain  fine,  was  held 
not  to  take  away  any  common  law 
remedies  for  such  injury,  partly 
upon  the  ground,  that,  in  many 
cases,  the  fine  would  be  a  wholly 
inadequate  compensation. 

«o  Vallance  v.  Falle.  L.  R.  13  Q. 
B.  D.  109;  Bailey  v.  Bailey,  Id. 
859;  Almy  v.  Harris,  5  Johns.  (N. 
Y^  175;  Uenwick  v.  Morris,  7  Hill 
(N.  Y.)  575;  Smith  v.  Lockwood, 
13  Barb.  (N.  Y.)  209  ;  Dudley  v. 
May  hew,  8  N.  Y.  9;  Hinsdale  v. 
Larned,  16  Ma.ss.  65;  Boston  v. 
Shaw,  1  Met.  (Mass.)  130;  Crosby 
V.  Bennett,  7  Id.  17;  Ham  v.  Steam- 


boat, 2  Iowa   460:   McEcnzie  v. 
Gibson,  73  Ala.  204;  Camden   r. 
Allen.  26  N.  J.  L.  398;  McEinney 
V.  Nav.  Co. ,  14  Pa.  St.  65  ;  Mover 
v.  Kirby,  14  Serg.  &  R.  (Pa.)  165; 
Turnp.   Co.   v.  Brown,  2  Pen.  & 
W.  (Pa.)  463;  Turnp.  Co.  ▼.  Mar- 
tin. 12  Pa.  St.  862:  Philadelphia  v. 
Wright,  100  Id.  235;  Beltzhoovcr  v. 
Gollings,   101  Id.   298;   White   v. 
McKeesport,  Id.   894;    People    ▼. 
Cray  croft,  2  Cal.  243;  Thurston  v. 
Prentiss,  1  Mich.  198;  State  v.  Cor- 
win,  4  Mo.  609;  Lang  v.  Scott,  1 
Bluckf.  (Ind.)  405;  McCormack  ▼. 
R.R.  Co.,  9  Ind.  283;  State  v.  Lof- 
tin,  2  Dev.  &  B.  (N.  C.)  81 ;  Bailey 
V.    Bryan,   8  Jones  (N.   C.)  857; 
Pruden  v.  Grant  Co.,  12  Greg.  80a 
**  Sudbury  Meadows  v.  MidcUesex 
Canal,  23  Pick.  (Mass.)  36;  Dodge 
V.  Essex,  8  Met.  (Mass.)  380;  Spang- 
ler'8  App.,  64  Pa.  St.  887;  Henni- 
ker  V.  R.  R.  Co.,   29  N.  H.  147; 
Spring  V.  Rnssell,  7  Me.  27a    but 
see  Fryeburg  Canal  t.  Frye»  5  Id. 
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or  for  the  neglect  of  a  dnty  coupled  with  the  grant  of  the 
privilege,*  or  gives  a  right  of  action  for  an  injury  not  pre- 
▼ioasly  actionable  by  plaintiff,**  And  where  an  act  provides 
a  remedy  against  the  state,  never  liable  to  a  common  law 
aetioD,  that  remedy  is,  of  course,  exclusive  of  all  others,**] 
Bat  vp'here  the  Act  directs  that  a  new  offence  which  it  creates 
f^liall  be  tried  by  an  inferior  Court  according  to  the  course  of 
tlie  common  law,  the  inferior  Court  tries  it  as  a  common  law 
Court,  subject  to  all  the  consequences  of  common  law  pro- 
ceedings, and  subject  therefore  to  removal  by  writs  of  error, 
liabeas  corpus,  and  certiorari ;  and  the  Superior  Court  would 
not  be  ousted  of  this  jurisdiction  (a). 

^  155.  PreBumption  against  Oreating  New  Jnxisdiotioni  and 
Remedies.— As  it  18  presumed  that  the  Legislature  would  not 
effect  a  measure  of  so  much  importance  as  the  ouster  or 
restriction  of  the  jurisdiction  of  the  Superior  Court  without 
an  explicit  expression  of  its  intention,  so  it  is  equally  impro- 
bable that  it    would  create  a  new  [especially  a  new   and 


38.     Sach  is  the  case  of  a  right  of 
acUon  given  by  statute  to  property 
owners  for  injuries  sustained  by 
them  from  the  exercise  by  corpora- 
Wons  of  ihe  right  of  eininent  do- 
main delegated  to  tliem;  tlie  pro- 
ceedings prescribed  by  the  statute 
ior  I  he  enforcement  of  the  claim 
being     exclusive     of    any   other 
remedy:  Hull  v.  R.R.  Co.,  21  Neb. 
871  and  cases  before  cited.    But 
the  restriction  to  such  statutory 
remedy  applies  only  wi:ere  the  cor- 
poration proceeds,  in  the  exercise 
of  it^  rights,  in  accordance  with 
the  statutory  provisions  prescrib- 
ing the  manner  of  their  exercise. 
If  It  deviates  from,  or  ignores,  e.  g,, 
the  statutory  method  of  appropria- 
tion of  land,  which  alone  can  make 
its   possession    rightful,  it  is,  like 
any  one  else  in  such  circumstances, 
a  mere   trespasser,  liable   to  the 
luual  common  law  remedies  by  the 
<Jwner:  ibid.,  cit.  Omaha,  etc.,  R. 
R.  Ca.   V.   Menk.  4  Neb.  20,  24; 
BlaisdcU  v.  Winthrop,  118  Mass. 
188;  Ewing  v.  St.  Louis,   5  Wall. 
418;  so  that  the  owner  may  enjoin 
its  entry:  Omaha,  etc,  R.  R.  Co., 
'v.  Menk,  supra;  Ray  v.  R.  R.  Co.. 
4  Keb.  439;  Cameron  v.  Supervis- 


ors, 47  Miss.  264;  Paris  v.  Mason » 
37  Tex.  447;  Floyd  v.  Turner,  28 
Id.  292;  Pierpoint  v.  Harrisville,  9 
W.  Va.  215;  or  may  bring  eject- 
ment: Hull  v.  R.  R.  Co.,  supra, 
cit.  Chic,  etc.,  R.  R.  Co.  v.  Smith, 
78  111.  96;  Smith  v.  R.  R.  Co.,  67 
Id.  191;  Chic,  etc.,  R.  R.  Co.  v. 
Enox  College,  84  Id.  195;  or  tres- 
pass: see  Bethlehem,  etc.,  Co.  v. 
Yoder,  112  Pa.  St.  186;  Justice  v. 
R.  R.  Co.,  87  Id.  28. 

"  Bailey  v.  Bailey,  L.  R.  13  Q.  B. 
D.  859;  Bassett  v.  Carleton,  32  Me. 
653;  Pittsb.,  etc.,  Ry  Co.  v.  Comlth, 
101  Pa.  St.  192. 

"  So,  in  a  statutory  action  by  a 
widow  against  a  railroad  company 
for  the  death  of  her  husband,  she 
must  bring  herself  within  the  statu- 
tory requirements  necessary  to  con- 
fer the  right  of  action,  and  they 
must  appear  in  her  petition  or  com- 
plaint: Harker  v.  Han.  &  St.  Jos. 
Ry  Co..  91  Mo.  86. 

"  McKinney  v.  Nav.  Co.,  14  Pa. 
St.  65;  comp.  post,  §  168.  See  as 
to  strict  pursuance  of  statutory 
remedies  and  rights,  post,  §§  484, 
435,  465. 

(a)  Per  Lord  Mansfield  in  Hart- 
ley y.  Hooker,  Cowp.  524. 
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exclosive'*]  jnrisdictioQ  with  less  explicitness;  and  therefore 
a  coDBtrnction  which  wonid  impliedly  have  this  e£Fect  is  to 
be  avoided  (a).     It  has  been  said  that  an  inferior   Court  is 
not  to  be  constrned  into  <i  jnrisdiction  (&);  [that,  e.  g^y  the 
jurisdiction  of  a  magistrate  can  never  be  created  by  implica- 
tion from  the  phraseology  of  a  statate  assuming  it  to  extend 
to  a  particular  case.*']     An  Act,  for  instance,  which  in  pro* 
viding  that  compensation  should  be  made  to  all  who  sustained 
damage  in  cairying  out  certain  works,  enacted  that  '^  in  case 
of  dispute  as  to  the  amount,"  it  should  be  settled  by  arbitra- 
tion, would  be  confined  strictly  to  cases  where  the  amonnt 
only  was  in  dispute,  but  would  not  authorize  a  reference  to 
arbitration,  where  the  liability  to  make  any  compensation 
was  in  dispute  (o).     [So,  under  an  act  authoiizing  compulsory 
references  in  cases  requiring  '^  the  examination  of  a   long 
account/'  it  was  held  that  the  mere  fact  that  entries  in  books 
of  account  must  be  put  in  evidence  and  examined,  apon  the 
trial  of  a  case,  did  not  necessarily  make  the  case  one  that 
could  be  so  referred  ;*^  but  the  case  must  be  one  in  which 
the  account  is  directly  involved."    It  is  even  said,  that  a 
failure  of  justice  is  not  a  sufficient  reason  for  construing  an 


•»  Custer  Co.  v.  Yellowfltone  Co., 
6  Mont.  39. 

(a)  Warwick  v.  White,  Bunb. 
106;  Kile  and  Lane's  Case,  1  B.  & 
C.  107,  per  Lord  Tenterden  ;  R.  v. 
Baines,  2  Lord  Raym.  1269,  cited 
by  Lord  Denman,  in  Fletcher  v. 
Caltlirop,  6  Q.  B.  891 ;  jwr  Best. 
C.  J.,  in  Looker  v.  Halcomb,  4 
Bing.  188.    See  R.  v.  Cotton,  1  E. 

6  E.  203  ;  Exp.  Storey,  8  Q.  B.  D. 
106. 

(6)  Per  Fortescue,  J.,  in, Pierce 
V.  Hopper,  1  Stra.  260. 

«•  [Hersom's  Case,  89  Me.  476. 
But  see]  Cullen  V.  Trimble,  L.  R. 

7  Q.  B.  416 ;  Johnson  v.  Colam, 
L.  U.  10  Q.  B.  544.  where  an  Act 
which,  without  expressly  empow- 
ering any  tribunal  to  try  the  offence, 
imposed  penalties  on  an^  person 
who  expobed  diseased  animals  for 
sale,  unless  ho  showed  "  to  the  jus- 
tices before  whom  he  is  charged," 
that  he  was  ignorant  of  the  condi- 
tion of  the  animals,  and  gave  him 
an  appeal  if  he  felt  aggrieved  "  by 
the  aa judication  of  justices,"  was 


construed  as  plainl v  giving  justices 
jurisdiction  over  the  offence.  See 
Stable  V.  Dixon,  6  East,  168  ;  R.  ▼. 
St.  James,  Westmr..  2  A.  <&  E.  241  ; 
R.  V.  Worcesteri^hiie,  3  £.  &  B. 
488,  28  L.  J.  M.  C.  118.  [Comp. 
post,  §  877. 1 

(e)  R.  V.  Metrop.  Com.  Sewers, 
1  E.  &  B.  694, 22  L,  J.  284.  Comp. 
Bradley  v.  Southampton  Board,  4 
E.  &  B.  1014.  24  L.  J.  239  ;  R.  v. 
Bursiem  Board,  1  E.  &  E.  1077, 29 
L.  J.  242. 

«'  Streat  v.  Rothschild,  12  Daly, 
(N.  T.)  95  ;  and  see  Druse  v.  Hort- 
er,  57  Wis.  644.  As  to  construc- 
tion of  arbitration  Acts  generally, 
see  ante,  g  108. 

»  Camp  V.  Ingersoll,  86  N.  Y. 
488.  This  same  construction,  how-' 
ever,  would  make  a  statute  author- 
izing a  reference  in  cases  "  involv- 
ing matters  of  account/'  directly 
applicable  to  a  suit  upon  a  tax-col- 
lector's bond,  to  recover  a  balance 
due  by  him,  as  shown  by  bis  ac- 
counts :  Marlar  v.  State,  62  Miss. 
677. 
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act  against  its  clear  meaning  8o  as  to  give  a  conrt  jnrisdic. 
tion.** 

(The  presumption  against  the  creation  of  a  new  jurisdiction 

is  all  the  stronger  where  the  jurisdiction  is  already  vested  in 

a  wiperior  body.     Thus,  where  an  act  provided  for  the  trial 

and  determination  of  contested  elections  of  members  of  tho 

li^islatnre  by  tho  Court  of  Common  Pleas  of  the  proper 

county,  and  directed  the  court,  after  hearing  to  decide  which 

of  t\ie  candidates  had  received  tho  greatest  number  of  legal 

votes  and  was  entitled  to  a  cei-tificate  of  election,  it  was  held 

tbat  lliiB  was  all  the  court  could  do,  and  that  it  had  no  power 

to  enter  any  judgment  or  make  any  decree  declaring  which 

claimant  was  entitled  to  the  oflSces,  the  final  determination 

of  that  matter  belonging  to  tlie  Legislature  itself,  which  was 

at  liberty  to  disregard  every  conclusion  of  fact  or  law  found 

by  the  Court.**] 

§  156.  ZSflfect  to  be  OiTen  to  Necessary  Xmplioation. — How- 
ever, effect  must  of  course  be  given  to  the  intention,  where 
the  Act,  without  conferring  jurisdiction  in  express  terms, 
does  so  by  phun  and  necessary  implication.     A  recent  enact- 
ment has  been  considered  as  granting  jurisdiction  by  impli- 
cation, in  a  remarkable  manner.     The  31  &  32  Vict.  c.  71, 
after  reciting  that  it  was  desirable  that  some  County  Courts 
should  liave    Admiralty  jurisdiction,  and  authorizing  the 
Queen  in  council  to  confer  such  jurisdiction  on  any  of  those 
Courts,  empowered  them  to  try  certain  classes  of  cases  over 
vfluchthe  Court  of  Admiralty  had  jurisdjction  ;  directing  the 
jadge  to  transfer   any  case   to  the   Admiralty,  where  the 
amount  claimed  exceeded  300Z.,  and  giving  also  to  the  latter 
Court,  in  all  cases,  not  only  an  appeal,  but  power  to  transfer  to 
itself  any  suit  instituted  in  the  lower  Court.     By  a  supple- 
mentary Act  passed  in  the  following  session  (32  &  33  Vict.  c. 
51),  the  County  Courts  on  which  Admiralty  jurisdiction  had 
been  thus  conferred,  were  further  authorized  to  try  any  claim 
arising  out  of  any  agreement  made  in  relation  to  the  use  or 
hire  of  any  ship,  or  in  relation  to  the  carriage  of  any  goods 
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*  Pitman  v.  Flint,  10  Pick. 
(Mass.)  506.  See  ante,  g  6 ;  but 
also  post,  §  266,  Cbapnytn  v.  State, 


16  Tex.  App.  76. 

*»  In  Be  Coiit.  Election  of  Mo 
Neill,  111  Pa.  St.  285 
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in  any  diip,  where  the  claim  doea  not  exceed  300^.  The 
Court  of  Admiralty  had  no  juriediction  over  tlicse  cases 
before  the  Act  was  passed,  hot  it  followed  that  in  thus  giving 
tlie  County  Conrt  tliis  jnrisdiotion,  tlie  Statnte  also  gave,  by 
mereiinplication,  to  the  Adraimlty  Court,  not  only  appellate, 
Imt  original  jnrisdiotioD  aleo ;  besidce  introdncing  the  anom- 
iily  of  dealing  with  small  cases  on  different  principles  of  law 
from  large  ones;  while  the  apparent  objeut  of  the  enact- 
ments was  merely  to  distribute  the  existing  Admiralty 
jtirisdietion  (a). 

§    157.   New  JarlidloUon  uid  Remadin  not  Eztandsd  by   Oott- 
Uruotion- — [Bnt,  it  follows  from  the  itpplication  of  the  pre- 
sumption  against   the   creation    of   new   juriBdictions    and 
remedies,  tliat  where  such  are  given,  tliey  are  not  to  be  ex- 
tended beyond   the   fair  import  of  tlie  legislative  grant." 
Xritlier,  on  the  otlier  liand,  are  tJiey  to  bo  unduly  confined. 
TimK,  an  act  giving  jurisdiction  of  disputes  between   non- 
residents and  eitizenn,  would  include  a  case  where  but  one 
of   tlie  defendants  is  u  citizen,  tlie  other  dcfeudanti^  nnd  all 
of  tlie  complainants  being   non-residents."     And    under  a 
etatnte  creating  an  Orphans'  Conrt,  the  jurisdiction  of  the 
giinic  would  not  be  restricted  to  orphans  and  persons  nuder 
nj;e."    And   again,    wliere   in   a  statute   conferring  juris- 
diction  upon   certain  courts,  the  word  "not  "was  inserted 
cleiirly  by  mistake,  in  such  a  way  as  to  nullify  the  intention 
of  the  Legislature,  the  act  was  read  us  though  that  word  had 
been     omitted."     Indeed,   it    is    B.iid,   tlmt,    nnleas    some 
c-siablished  rule  of  taw  is  palpably  violated,  doubts   as  to 
jiu'i^diction  may  be  solved  in  favor  of  the  tribunal  exercising 


r-ii  Spo  Tho  Alina.  5  Ex.  D.  387  ; 
Kvii.irilv.  KenclaU.  L.  It.  5  C.  P. 
4J-'  ;  Simpson  v.  Blura,  L.  B.  7  C. 
!'.  JiKi ;  Ganncstud  v.  Price,  L.  R. 
10  Ex.  «5  ;  Gttiidet  v.  Brown,  L, 
Jt,  5  ['.  C.  134,  &atl  Uie  cases  ihcre 
uJtpd.  See  nlso  Smilli  v.  Brown, 
L.  11.  6  Q.  B.  738  ;  The  Dowse, 
L.  li.  8  A.  &  E.  185  ;  Alien  v. 
GaibiUt,  a  Q.  B.  D.  165.  50  L.  J. 

141, 


"  Pringle  V.  Carter,  1  Hill  (8.  C.)     post,  £ 


S3 ;  and  see  Tbomas  v.  Adams,  3 
Port.  (Ala.)  188. 

"  TiirniT  V.   G'BaDnon,  3  J.  J.   ' 
Miirsli.{Ky.)186.  See  Tlie  Be  mo  val 
Cases,  100  U.  S.  457. 

"  Wood  V.  Tallmiin.  1  N.  J.  L. 
153. 

>'  Ch:ipmaQ   V.    Stnlo,    16   Tex. 
App.,  TO  i  but  see  anie,  S  155. 

"  Bmitli  V.  People,  47  N.  Y.  880, 
See  Sluart  v.  Laird,  1  Craoch,  296; 
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§  158.   Summary  Jozisdiotioni. — [The   presumption   against 
an  intention  to  create  a  new  jnrisdiction  applies]  especially 
when  it  wonld  have  the  effect  of  depriving  the  subject  of 
hiB  freehold,  or  of  any  common  law  right,  such  as  the  right 
of  trial  by  jury,  or  of  creating  an  arbitrary  procedure.**    It 
has  been  said  that  words  conferring  such  a  jurisdiction  must 
be  clear  and  unambiguous  (a).     [Not  only  where  the  statute 
is  so  defectively  drawn,  that,  in  one  part  it  appears  as  though 
it  should  be  executed  summarily,  and  in   another,  in  the 
nsnal  ^way,  must  the  latter  construction  be  preferred  ;"  but, 
where  the  jurisdiction  given  by  the  statute   is   clearly  a 
sammarj  one,  it  is  the  universal  rule  in  this  country,  as  well 
as  in  £ngland,"  that  the  provisions  of  the  statute  are  to  be 
strictly   construed.     This  principle  is  established,  or  rather 
acted  upon,  in  innumei'able  cases,  declaring  that   no  pre- 
sumptions are  to  be  made  in  favor  of  such   jurisdiction  ; 
that  the  record  of  the  proceedings  under  it  must  show  all 
.the  facts  necessary  to  give  it,  and  strict  compliance  with  all 
the  details  prescribed  by  the  statute"  conferring  it;  and  that 
the  jnrisdfction.  is  to  be  limited  to  the  precise  cases  contem- 
plated bj*the  statute.     The  stringency  of  these  rules,  how- 
ever, is  aided  by  other  presumptions,  which  will  hereafter 
appear,  and  to  the  discussion  of  which  any  further  examin- 
ation of  it  seems  properly  referable.** 

§  159.  United  States  Oonrts. — [The  presumption  against 
the  extension,  or  creation  of  new  jurisdictions  is  one  of  con- 
siderable practical  importance  as  aflFecting  the  powers  of 
federal  courts.  The  federal  courts  have,  strictly  speaking, 
no  common  law  jurisdiction  ;**  and  as  their  jurisdiction  is 
special  and  not  geneml,  there  can  be  no  presumption  of 
jurisdiction  in  their  favor  and  the  record  must  disclose  all 
the  facts  necessary  to  give  them  cognizance  of  the  case 
under  the  various  acts  of  Oongress.*'    In  the  construction  of 


**  See  ante,  cases  in  note  a,  p.  217. 

(a)  Per  Keating,  J.,  in  James  v. 
8.  E.  R  Co.,  L.  R  7  Ex.  296. 

«  Bennett  v.  Ward,  8  Cai.  (N.  Y.) 
259. 

»  See  Davison  v.  GiU,  1  East,  H 
per  Eenyon,  G.  J. 


••  See  Bish..  Wr.  L.  §  193. 

^  See  post,  §§  263,  844,  851. 

«  Field,  Fed.  Cts.  p.  125,  and 
cases  cited  in  note  2. 

«  Field,  Fed.  CU.  pp.  186-7, 
and  cases  in  note  1 ;  p.  268»  and 
cases  in  notes  4-8. 
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these  acfcs,  however,  a  reasonable  liberality  is  not  to  be   de- 
nied to  their  language.      Hence,  under  an   act,   coDferring 
upon  circait  conrts  jurisdiction  in  '^  all  suits  of  a  civil  nature 
at  common  law  or  in  equity  "  the  latter  term  "  does  not  limit 
the  jurisdiction  merely  to  suits  which  the  old  common   law- 
recognizer  as  among  its  fixed  and  settled  proceedings,  but  it 
embraces  all  suits  in  which  legal  rights  are  to  be  ascertained 
and  determined,  as  well  as  rights  in  equity  ;^  and  the  phrase 
^'  suits  of  a  civil  nature "  is  held  to  include  an  action  of 
forcible  entry  and  detainer,**  an  action  to  recover  money  lost 
at  gaming  or  horae-racing,**  a  suit  against  a  sheriff   for  an 
escape  or  other  neglect  or  misdemeanor,**  and  the   like.** 
So  under  an  act  which  gave  jurisdiction  in  controversies 
between  citizens  of  different  states,  it  was  held  that   the 
term  citizen,  in  that  act,  embraced   not  only  those   teclini- 
cally  citizens,  i.  «.,  possessing  the  requisite  qualifications  for 
voting  and  holding  real  estate,  but  anyone  who  resides  in, 
and   is  an  inhabitant  of  a  state.*'      And  corporations  are 
regarded  as  citizens  within  the  meaning  of  the  law,^  to  the 
extent  of  including  municipal  corporations.** 

§  160.  Special  Jori8diotion8.->[npon  the  principle  under  dis- 
cussion, any  special  jurisdiction,  conferred  upon  a  court  for 
a  particular  emergency,  is  not  to  be  extended  beyond  its 
purpose,  and  the  facts  giving  the  jurisdiction  must 
appear.  Thus,  where  an  act  gave  authority  to  a  corpora- 
tion to  take  land  for  the  construction  of  a  canal,  and  pro- 
vided, that,  if  the  company  could  not  agree  with  the  owners 
as  to  compensation,  the  parties  might  appoint  viewers  to 


! 


*«  Field.  Fed.  Cts.  p.  110,  cit : 
Kohl  V.  U.  S..  91  U.  S.  867  ;  U.  B. 
V.  Block.  3  Biss.  208. 

"  Wheeler  v.  Bates,  6  Biss.  88. 

**  Grant  v.  Hamilton,  8  McLean, 
100. 

*«  Mewster  v.  Bpauldlng,  6  Mc- 
Lean. 24. 

«  See  Field,  Fed.  Cts.  p.  110, 
from  whence  the  above  instances 
are  borrowed. 

«  See  Field,  Fed.  Cts,  p.  115. 
citing  Prentiss  v.  Barton,  1  Brock. 
389  ;  Cooper  v.  Galbrailh,  8  Wash. 
546;  Gardner  v.  Sharp,  4  Id.  609  ; 


DeWolf  V.  Rabaud,  1  Pet  476; 
Shelton  v.  Tiffin,  6  How.  IflS. 
Compare,  however,  Dred  Scott  v. 
Sanford,  19  How.  398. 

«  Field,  Fed.  Cts.  p.  121.  citing 
O.  &  M.  R  R.  Co.  V.  Wheeler,  1 
Black,  296 ;  Louisville  R  R  Co.  v. 
Letson,  1  How.  497;  Marshal  v.  R 
R  Co.,  16  Id.  814;  Covington,  etc, 
Co.  V.  Shepherd.  21  Id.  213 ;  Rail- 
road V.  Harris.  12  Wall.  65 ;  R  R 
Co.  V.  Whitton.  18  Id.  270. 

w  Field.  Fed.  Cts.  p.  186,  and 
cases  cited  there. 
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the  damages  ;  or,  if  any  of  the  owners  should  ref  ase  to 
join  in  each  appointment,  or  be  femes  covert,  infants,  or 
non     compotes  mentis,  the  court  of  common  pleas   might 
appoint  the  viewers :  it  was  held  that  the  jurisdiction  of  the 
common  pleas  could  attach  only,  if  the  owners,  not  being 
within  the  disabih'ties  mentioned,  refused  to  join   in  the 
appointment   of  viewers,  and  that  the  record  of  the  pro- 
ceedings must  show  that  the  requisites  of  the  act  had  been 
complied  "with." 

[Analogous  to  the  rule  as  to  such  special  jurisdictions 
seems  the  doctrine  that  ^^  a  statute  will  not  be  construed, 
unless  express  words  require,  to  confer  jurisdiction  on  courts 
established  under  another  power ;  as,  if  it  is  a  statute  of  the 
United  States,  to  give  authority  to  State  tribunals.""] 

§  1 61.  Presumption  against  Intent  to  A£feot  Gk>Temment.  Bminent 
X>omain.~On  probably  similar  ground  rests  the  rule  commonly 
stated  in  the  form  that  the  Crown  is  not  bound  by  a  statute 
nuless  named  in  it."    It  has  been  said  that  the  law  is  prima 
facie  presumed  to  be  made  for  subjects  only  (a),  [that  "  the 
general  business  of  the  legislative  power  is  to  establish  laws 
for  individuals,  not  for  the  sovereign."**]     At  all  events,  the 
Orown  is  not  reached  except  by  express  words,  or  by  neces- 
sary implication,  in  any  case  where  it  would  be  ousted  of 
an  existing  prerogative  or  interest  (J).     It  is  presumed  that 
the  Legislature  does  not  intend  to  deprive  the  Crown  of  any 
prerogative,  right  or  property,  unless  it  expresses  its  inten- 
tion to  do  so  in  explicit  terms,  or  makes  the  inference  irre- 
sistible.     Where,  therefore,  the  language  of  the  statute  is 
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"  Jones  V.  Tatham,  20  Pa.  St. 
598.  See  also  Haley  v.  Petty,  43 
Ark.  892,  and  post,  §  351. 

«  Bi^h.,  Wr.  L^  §  142,  cit.  Hous- 
ton V.  Moore,  5  Wheat.  1,  42,  6ii ; 
In  re  Bnini.  1  Barb.  (N.  Y.)  187, 
208. 

*»  Compare  Sedgw.,  at  p.  28  : 
''The  Enclish  precedents  are  based 
on  the  old  feudal  ideas  of  royal 
dignity  and  prerogative  ";  and  see 
poet,  §166,  note. 

(a)  Willion  v.  Berkley,  Plowd. 
336;  per  Cur.  in  Atty.-Genl.  v. 
Donaldson,  10  M.  &  W.  117. 

M  Jones  y.  Tatham,  20  Pa.  St. 


898,  411. 

(b)  Inst.  191,  Atty.-Genl.  y.  All- 
good,  Parker,  8  ;  Bac.  Ab.  Prero- 
gative. E.  6  (c) ;  Co.  Litt.  43b.  ; 
Chit.  Prerogative,  882;  Ayscough's 
Case,  Cro.  Car.  526  ;  Hnggins  v. 
Bambridge,  Willes,  241  ;  R  v. 
Wright,  1  A.  &  E.  437.  [U.  S.  v. 
Hewes,  Crabbe,  307;  U.  S.  v. 
Greene,  4  Mason,  427 ;  U.  8.  v. 
Hoar,  2  Id.  811  ;  Stoughton  v. 
Baker,  4  Mass.  522  ;  Jones  v. 
Tatham,  20  Pa.  St.  898 ;  State  v. 
Milburn,  9  Gill  (Md.)  105  ;  Alexan- 
der V.  State,  56  Ga.  478 ;  Cole  y. 
White,  82  Ark.  45.] 
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goueraly  and  in  its  wide  and  natural  sense  wonl-I    divest  or 
take  away  any  prerogative  or  right,  [titles  or  interests]  from 
the  Crown,  it  is  construed  so  as  to  exclude  that  effect  (a). 
Thus,  the  compulsory  clauses  of  Acts  of  Parliament,  wliieh 
authorize  the  taking  of  lands  for  railway  or  other  purposes, 
such  as  are  contained  in  the  Lands  Clauses  Act   of   1845, 
would  not  apply  to  Crown  property,  unless  made  so   appli- 
cable in  ex|)ress  terms  or  by  necessary  inference  (&).       [So, 
where  an  act  of  Assembly  authorized  a  corporation  to  cut  a 
canal  or  passage  for  steamboats  and   vessels   through  an 
island,  taking  therefor  not  more  than  600  feet  in  width,  the 
passage,  when  made,  to  be  a  public  highway  ;  and   author- 
ized the  company  to  enter  upon  and  occupy  for  the  purpose 
of  making  said  canal,  any  land  upon  which  the  same  might 
be  located, — it  was  held,  that,  if  the  island,  at  the  time  of 
the  passage  of  the  act,  was  the  property  of  the  Common- 
wealtii  and  not  of  private  individuals,  the  company,  under 
that  act,  derived  no  title  to  any  part  of  it,  because  woixls  of 
a  statute,  applying  to  private  rights,  do  not  affect  those  of 
the  state,  in  the  absence  of  a  plain  expression,  or  necessary 
iniplication  to  the  contrary.** 

§  162.  [Upon  the  same  basis  rests  the  doctrine  that  the 
grant  to  a  corporation  by  the  legislature  of  a  general  power  to 
take  real  estate  for  the  purposes  of  the  incoi'poration  does  not 
extend  to  property  already  dedicated  to  and  held  for  another 
public  use  by  authority  of  law, — ^as,  e.  g,^  public  highways,** 
or  property  held  by  a  city  for  reservoir  purposes.*^  Tliough 
such  a  power  may  be  given  by  expi*ess  grant,**  and  thongh 


(a)  Bac.  Ab.  Prerog.  E.  6 ; 
Crooke's  Case.  Show.  208.  [Slate 
V.  Kinne,  41  N.  H.  288  ;  Stale  v. 
Garland,  7  Ired.  L.  (N.  C.)  48.  See 
also :  Marliu  v.  Slate,  24  Tex.  61  ; 
Green  v.  U.  S.,  9  Wall.  655.]  So 
tbc  Bankruptcy  Acts  have  alwa}  s 
been  lir  d  not  to  bind  the  Crown  : 
Exp.  Kusw-'ll.  19  Ves.  165  ;  Exp. 
Posmasier  Gen'l.  10  Ch.  D.  595. 
[See,  to  Slime  effect,  in  the  United 
Stales:  Bish.,  VVr.  L.,  §  103,  citing 
U.  8.  V.  Uerron,  20  Wall.  251,  and 
other  cases.] 


Q)  8  Vict.  c.  18  ;  B$  Guckfleld 
Board,  19  Beav.  153,  24  L.  J.  Ch. 
585. 

M  Jones  ▼»  Tatham,  20  Pa.  St. 
898. 

*•  Com'th  V.  R  R  Co..  27  Pa.  St. 
839,  354  ;  Pa.  R.  R  Co's.  App.,  93 
Id.  150. 

"  State  V.  R  R  Co.,  35  N.  J.  L. 
328. 

*•  D.  H.  &  W.  R.  R  Co.  ▼. 
Com'th,  73  Pa.  St  29  ;  Stormfelti 
V.  Turnp.  Co.,  13  Id.  555. 
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SL  grant  of  it  may  even  be  inferred  by  necessary  implica- 
tion," either  from  the  language  of  the  statute  (where  it 
gives,  e.  ff.y  to  a  railroad  company,  an  absolute  right  to  con- 
fitmct  its  road  by  the  most  practicable  route  its  engineers 
may  select,**  or  by  a  direct  practicable  route,  as  to  it  may 
seem  most  advantageous,"  or  by  the  most  direct  and  least 
expensive  route  between  its  termini,**)  or  from  actual,  con- 
trolling necessity,  which  arises  from  the  circumstances  of 
the  case,  over  which  the  company  has  no  control,  aud 
into  which  considerations  of  mere  economy  do  not  enter  :** 
yet  SQch  implication  cannot  arise  if  the  powers  expressly 
conferred  can,  by  reasonable  intendment,  be  exercised  with- 
out snch  appropriation  of  public  property.** 

§  163.  SUtutes  Imposing  Taxation. — [Again,  it  is  a  general 
principle,  that  the  tax  laws  of  a  state  refer  to  private  and 
not  to  public  property.*'  "  The  public  is  never  subject  to 
tax  laws,  and  no  portion  of  it  can  be,  without  express  stat- 
ute.    No  exemption  is  needed  for  any  public  property  held 


.  ••  Com*th  V.  RR  Co.,  27  Pa.  St. 
839 

»  D.  n.  &  W.  R.  R  Co.  V. 
Oom'th.  73  Pa.  St.  29. 

"  Pittsburgh  v.  R  R.  Co..  48  Pa. 
St  do5. 

•»  Cleveland,  &c.,  R  R  Co.  v. 
Speer,  56  Id.  325. 

"  Pa.  R.  R.  Co's  App.,  93  Pa. 
St.  150;  Stormfeltz  V.  Turop.  Co., 
13  Id.  5oo. 

*»  Exp.  Boston,  &c..  R  R  Co.. 
53  N.  Y  574 ;  and  see  Springfield 
7.  R  R  Co.,  4  Cash.  (Mass.)  63  ; 
Liule  Miami,  &c..  R  R.  Co.  v. 
Dayton,  23  Ohio  St.  510.  But  see, 
a««  to  tbe  appropriation  of  tho  tracks 
of  another  railroad  :  Northern  R. 
R.  Co.  V.  R  R  Co.,  27  N.  H.  183; 
New  York.  &c..  R  R  Co.  v.  R 
R.  Co.,  86  Conn.  196. 

*  [See  Cooley.  Taxation,  pp. 
130-131  ;  2  Dillon,  Mun.  Corp.,  §§ 
614-615],  So.  as  it  is  a  preroga- 
tive of  the  Crown  not  to  pay  tolls  or 
rates,  or  other  burdens  in  respect  of 
property,  it  was  long  since  estab- 
lished that  the  Poor  Act  of  Eliza- 
beth, which  authorizes  the  imposi- 


16 


tion  of  a  poor  rate  on  every  *'  in- 
habitant and  occupier  "  of  property 
in  the  parish,  did  not  apply  to  the 
Crown,  or  to  its  direct  and  imme- 
diate servant-,  whose  occupation  is 
for  the  purposes  of  the  Crown  ex- 
clusively, and  so  is,  in  fact,  the 
occupation  of  the  Crown  itself  : 
43  Eliz.  c.  2.  Per  Lord  Westbiiry 
and  Lord  Cranworlh  in  Mersey 
Docks  Co.  V.  Cameron,  11  H.  L. 
443.  85  L.  J.  M.  C.  22.  25  ;  Am- 
herst V.  Somers,  2  T.  R.  872;  R. 
V.  Harrowgate,  15  Q.  B.  1012 ;  R. 
V.  St.  Martin's,  L.  R.  2  Q.  B.  493. 
Thus,  property  occupied  by  tlic 
servants  of  the  Stale  for  public 
purposes,  as  the  Post  Of  Hoe  : 
Smith  V.  Birminirham,  7  E.  i&  B. 
483  ;  the  Horse  Guards  :  Amherst 
V.  Somers,  2  T.  R  372  ;  R.  v.  Jay, 
8  E.  i&  B.  419  ;  the  Admirnltv  : 
R  V.  Stewart,  8  E.  &  B.  3G0  ;  and 
even  by  local  police:  Lancashire 
V.  Sheiford,  E.  B.  &  E.  230;  by 
the  judges,  as  lodgings  at  the  as- 
sizes :  Hodgson  v.  Carlisle,  8  E. 
&  B.  230  ;  by  a  county  court :  R. 
V.  Manchester,  8  E.  &  B.  336  ;  or 
for  a  jail :  R  v.  Shepherd,  1  Q.  15. 
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as  Buch."*^  Bat  if  the  tax  attached  to  the  land,  and  not  to 
its  owner  or  occapier,  this  rule  would  not  be  applicable  ;  and 
land  charged  with  it  in  the  hands  of  a  subject,  would  not 
become  exempted  on  vesting  in  the  Sovereign  (a). 

§  164.  sutatei  of  liimiutlons.— On  the  same  general  princi- 
ple, the  numerous  Acts  of  Parliament  which  have,  at  various 
times,  taken  away  the  writ  of  certiorari,  have  always   been 
held  not  to  apply  to  the  Crown  (J).     So,  the  13  Greo.    3,  c 
18,  8.  5,  which  limits  the  time  for  issuing  that  writ  to  Bin 
months  from  the  date  of  the  conviction  {c\  and  the  12  &  13 
Vict.  c.  45,  B.  5,  which  authorizes  the  Quarter  Sessions  to 
give  costs  to  the  successful  party  in  any  appeal  {d)^  do  not 
apply  to  the  Crown  (the  prosecutor),  but  only  to  the  defend- 
ant.    On  the  same  ground,  it  would  seem,  the  4  Anne,  c. 
16,  s.  4,  which  authorized  a  "defendant"  or  tenant,"   with 


170  ;  Beds  v.  St.  Paul,  7  Ex.  $50. 
See  the  judgments  of  Blackburn. 
J.  and  Lord  Cranworth  in  Mersey 
Docks  Co.  V.  Cameron,  11  H.  L. 
448.  85  L  J.  M.  C.  10;  Leith 
Comm.  V.  Poor  Insp'rs,  L.  R  1 
Sc.  App  17 ;  or  reformatory  school; 
Shepherd  v.  Bradford,  16  C.  B. 
N.  8.  809.  83  L.  J.  M.  C.  183. 
See  Bro.  Ab.  Pi-erog.  du  Roy,  112; 
King  V.  Cook,  8  T.  li  619  ;  West- 
over  V.  Perkins,  2  E.  &  E.  57,  28 
L.  J.  M.  C.  227  ;  or  by  the  com- 
missioners of  public  works  and 
buildings  in  respect  of  a  toll-bridge 
of  which  they  were  in  occupation 
as  servants  of  the  Crown  :  R.  v. 
McCana,  L.  R.  8  Q.  B.  677 ;  was 
held  exempt  from  poor-rate. 
(Comp.  Bute  v.  Grindall,  1  T.  R. 
338  ;  R.  v.  Ponsoubv,  8  Q.  B.  14 ; 
R.  V.  Shee.  4  Q.  'B.  2 ;  R.  v. 
Stewart,  8  E.  &  B.  860.)  And 
property  in  the  occupation  of  the 
Sovcreii^n  would,  also,  not  be  lia- 
ble to  the  common  law  burden  of 
church  rates  or  sewer's  rate ;  one 
reason  assigned  being  that  they 
could  not  be  enforced  :  Per  Dr. 
Lushington  in  Smith  v.  Keats,  4 
Hagg.  279  ;  Atty.-Genl.  v.  Donald- 
son, 10  M.  &  W.  117.  So,  the 
Royal  Dockyards  at  Deptford 
were  held  not  assessable  to  the 
land  tax:  Atty.-Genl.  v.  Hill,  2 
M.  &  W.  160. 
••  Directors  of  the  Poor  v.  School 


Directors,  42  Pa.  St.  21.    But  un- 
der  an  act  providing   that    "  all 
property,"  other  than  that  which 
is  in  actual  use  for  certain  purposes 
therein  before  specified,  "  and  from 
which  any  income  or  revenue  is 
derived,"  shall  be  subject  to  taxa- 
tion, a  municipality  owning  water- 
works from  which  a  revenue  was 
derived  by  means  of  water  rates 
paid  by  consumers,  was  held  sub- 
ject lo  taxation  for  county  pur- 
poses, irrespectively  of  the  ques- 
tion whether  the  revenue  thus  de- 
rived was  paid  into  the  treasury  of 
the  municipality  or  used  in  main- 
taining and  improving  the  prop- 
erty :    Erie  Co.  v.  Commissioners, 
113  Pa,  St.  868. 

{a)  Colchester  v.  Kewney,  L.  R  . 
1  Ex.  808. 

(b)  See,  ex.  gr.  R   v.   Cumber-- 
land,  8  B.  &  P.  854  ;  R.  v.  Allen, 
15  East,  883  ;  R.  v.  Boultbec,  4  A. 
&  E.  498. 

(c)  R.  V.  Farewell,  3  Stra.  1209; 
R.  V.  James,  1  East,  803n  ;  R.  v. 
Berkeley,  1  Ken.  80. 

(d)  R.  V.  Bea<lie,  26  L.  J.  >L  C. 
Ill,  7  E.  &  B.  492. 

*^  Ordinarily  the  terms  plaintiff 
and  defendant,  in  a  statute,  apply 
to  individuals  only,  not  to  states, 
counties  or  municipal  corporations: 
Schuyler  Co.  v.  Mercer  Co.,  9  III 
20. 
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-tbe  leave  of  the  Oourt,  to  plead  eeveral  matters,  was  held 
not  to  extend  to  defendants  in  suits  by  or  on  behalf  of  the 
OrowD  (a) ;  nor  was  the  right  of  the  Crown  as  to  proceedings 
in  the  Excheqner  touching  the  revenue  or  property  of  the 
Crown,  affected  by  the  County  (/ourt,  or  Judicature,  or 
Companies  (1862)  Acts  (&).  The  Statutes  of  Limitation'((?) 
have  always  been  held  not  to  bind  the  Crown  [in  England, 
nor  the  Government  of  the  United  States  in  this  country,** 
unless  so  expressed.**  With  reference  to  state  governments, 
the  rule  is   practically  the  same.^    And  it  is  immaterial 


(a)  Atty.-Genl  v.  AHgood,  Par- 
Jecf.  1  ;  Atty.-Genl.  v.  Donaldson, 
7  M.  A  W.  422.  10  M.  &  W.  117  ; 
R  V.  Abp.  of  York,  WHles,  538  ; 
Ha)]  V.  Maiile,  4  A.  &  E.  283. 

(6)  Mountjoy  v.  Wood,  1  H.  ifc 
N.  68  ;  Atty.-Genl.  v.  Con8table,4 
Ex.  D.  172  ;  Atty.-Genl.  v.  Barker, 
L.  R.  7  Et.  177  ;  Bs  Henley,  9 
-Ch.  D.  469. 

(e)  11  Rep.  68b,  and  74b  ;  Lam- 
\iCTl  V.  Taylor,  4  B.  &  C.  188.  6th 
point ;  Rustorogee  v.  R,  1  Q.  B.  D. 
487,  2  Q.  B.  D.  69. 

«  U.   S.  V.  Thompson,  98  U.  6. 
486  ;  U.  S.  V.  By.  Co.,  118  Id.  120; 
U.  8.  V.  Williams,  6  McLean  133; 
U.  S.  V.  Davis,  8  Id.  483  ;  U.  S-  v. 
Hoar,  2  Mass.    811    (neither   the 
general  statute,  nor  the  statute  of 
limitations  of  Massachusetts  as  to 
executors  and  administrators) ;  U. 
8.  V.  White,  2  Hill  (N.  Y.)  59  (on 
a  note,  though  held  by  the  U.  8. 
by    transfer;    aUter,    where    the 
statute  began  to  run  before  trans- 
fer to  the  U.  8. :  Ibid.) ;  Robb  v. 
Washington  Co.,   62    Miss.   689; 
Bates  V.  Aven,  60  Id.  955  ;  Swear- 
iuger  V.  U.  8.,  11  Gill  and  J.  (Md.) 
37d  ;  McNamee  v.  U.  8.,  11  Ark. 
148. 

**  Gibson  v.Chateau.  13  Wall.  92 ; 
Swann  v.  Lindsey,  70  Ala.  507. 

^  Lindsey  v.  Miller,  6  Pet.  666  ; 
Peoples.  Gilbert,  18  Johns.  (N.Y.) 
237 ;  Stoughton  v.  Baker,  5  Mass. 
522;  Wright  v.  Swan,  6  Port 
(Ala.)  84 ;  Kennedy  v.  Townley, 
16  Ala.  289  ;  Ware  v.  Greene,  37 
Id.  494 ;  Bledsoe  v.  Doe,  5  Miss. 
18 ;  Parmilee  v.  McNutt,  9  Id.  179; 
^tate  V.  Joiner,  23  Id.  500  ;  Josse- 
Vjra  ▼.  Stone,  28  Id.  758  ;  Bailey  v. 
Wallace,  16  Serg.  and  R.  (Pa.)  245; 


Munshower  v.  Patton,  10  Id.  884 ; 
Com'th  V.  Baldwin,  1  Watts  (Pa.) 
54 ;  Com'th  v.  Johnson,  6  Pa.  8t. 
136 ;  Glover  v.  Wilson,  Id.  290  ; 
McKeehan  v.  Com'th,  8  Id.  151  ; 
Com'th  V.  Hutchinson.  10  Id.  4G6  ; 
Troutman  v.  May,  33  Id.  455 ; 
'  Zacherie*s  Succession,  80  La.  An. 
P.  II.  1260 ;  Carey  v.  Whitney,  48 
Me.  516 ;  State  Treas'r  v.  Weeks, 
4  Vt.  215 ;  Parks  v.  State.  7  Mo. 
194 ;  State  ▼.  Pratte.  8  Id.  286  ; 
State  V.  Flemhig,  19  Id.  607  ;  Be 
Life  A8Soc*n,  12  Mo.  App.  40 ; 
Jefferson  v.  Whipple,  71  Mo.  519  ; 
Wallace  v.  Miner,  6  Ohio  366  ; 
State  V.  St.  Joseph  Co.,  90  Ind. 
359  ;  Jackson  Co.  v.  State,  106  Ind. 
270 ;  Putnam  v.  State,  Id.  531  ; 
Hardin  v.  TayloV,  4  T.  B.  Mon. 
(Ky.)  516 ;  State  v.  Arledge,  2 
Bailey  (8.  C)  401;  Harlock  v. 
Jackson,  3  Brev.  (8.  C.)  254 ;  State 
V.  Pinckney,  22  8.  C.  484 ;  Brina- 
field  V.  Carter,  3  Ga.  148  ;  Walls 
V.  Mc(3ee,  4  Harr.  (Del.)  108  ;  State 
V.  School  Distr.,  34  Kan.  237  ; 
Weatherhead  v.  Bledsoe,  2  Overt. 
(Tenn.)  352  ;  Wilson  v.  Hudson,  8 
Yerar.  (Teun.)  398 ;  Nimmo  v. 
Com'th,  4  Hen.  &  M.  (Va.)  57 ; 
Levasser  v.  Washburn,-  11  Gratt. 
(Va.)  572.  But,  of  course,  the  State 
may  plead  the  statute  of  limitations 
in  actions  asrainst  it :  Baxter  v. 
State,  10  Wis.  454;  Auditor  v. 
Halbert,  78  Ky.  577.  But,  as  be- 
tween States,  in  controversies  re- 
lating to  boundaries,  the  statutes  of 
limitation  cannot  be  applied  iu  all 
tlieir  rigor,  nor  will  a  title  by  pre- 
scription be  acquired  as  readily  : 
Bhode  Island  v.  Massachusetts,  15 
Pet.  288.  It  is  said  that  no  pre- 
scription runs  against  the  State: 
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whether  the  suit  be  brought  in  the  name  of  the  state,  or  of 
another  party  to  its  use."     Indeed,  the  principle  has   been 
extended  so  as  to  bar  the  application  of  the  statutes  to  persoos 
claiming  under  the  government ;  e.  g,^  a  tenant  in  poseeseiou 
of  land,  or  tlie  holder  of  a  certificate  of  survey,  or  purchaser, 
wJ)ile  the  title  remains  in  the  state.^    But,  on  the  other  band, 
it  has  been  held  that  the  statutes  may  be  pleaded  against  a 
grantee  of  the  United  States ;"  in  a  suit  against  the  Bank  of 
the  United   States,  though  the  government  was  a  stock- 
holder ;^*  in  a  suit  in  which  the  state  is  only  a  nominal,  and, 
e.  g.^  a  township  the  beneficial  and  real  party ,^*  or  in  a  snit 
upon  a  bail  bond,**  or  in  an  action  for  a  mandamus  in  the 
name  of  the  state,  to  enforce  a  private  right ;"  and    to  a 
private  individual  who  holds  a  title  to  land  from  an  Indian 
reservee,  which,  without  a  patent,  entitled  him  to  maintain 
ejectment/* 

§  165.  MimloipalitlM.— [It  has  been  held,  that  municipali- 
ties, being  but  parts  of  the  state  government,  subdivision  of 
its  sovereignty,  as  it  were,  exercising  delegated  political 
powera  for  public  purposes,^  in  so  far  partake  of  that 
sovereignty  as  to  share  in  the  exemption  from  the  effects  of 


Gloze  v.  R  R  *Co.,  67  Ga.  761  ; 
and  Bee  Walls  v.  McGee.  4  Harr. 
(Del.)  108  ;  Carey  v.  Whitney,  4S 
Mc.  516  ;  Alton  v.  Trans.  Co.,  12 
111.  88.     But  see  post,  §§  1G6-8. 

"  Glover  ▼.  Wilson,  6  Pa.  St. 
290,  293. 

'«  Sraead  v.  Williams,  6  Ga.  158; 
Duke  V.  Thompson,  16  Ohio  34. 
And  see  Truchart  v.  Babcock,  49 
Tex.  249. 

"Chicago,  &c.,  Ry.  Co.  v.  All- 
free,  64  Iowa  500. 

^*U.  S.  B'k  V.  McKenzie.  2 
Brock.  893.  But  see  State  B'k  v. 
Brown,  2  111.  106,  that  a  debt  due 
the  State  Bank,  was  a  debt  due 
the  State,  and  could  not  be  barred 
by  the  statute  of  limitations. 

"  Miller  v.  State,  38  Ahi.  600. 
See  also  Glover  v.  Wilson,  6  Pa. 
St.  290,  293. 

'•  Straus  V.  Com'th,  1  Duv.  (Ky.) 
149.  Compare,  however.  Ware  v. 
Greene,  87  Ala.  494  ;  Ala.  Sel. 
Oafl.  883,  that  the  statute  does  not 


apply  to  suits  by  the  State  against 
sureties  of  public  officers ;  nor. 
Glover  v.  Wilson,  6  Pa.  St.  290,  to 
a  suit  upon  a  tax-collector's  bond, 
wliich  includes  both  State  and 
County  taxes;  nor.  State  v.  Pratte, 
8  Mo.  286,  ui)on  official  bonds. 
But  see  Furlong  v.  State,  58  Miss. 
717,  post,  §  167. 

"  Moody  V.  Fleming,  4  Ga.  115. 

w  Dillingham  v.  Brown,  88  Ala. 
311.  In  a  case  where  the  occu- 
pant, of  land  has  been  permitted  to 
hold  possession  tbei-eof  for  a  peri<xl 
fixed  or  recognized  by  the  laws  as 
givinf  title,  it  was  held  a  grant 
would  be  presumed  against  the 
government  by  analogy  to  the 
statute  of  limitations  :  Jones  v. 
Borden,  5  Tex.  410. 

'»  Baltimore  v.  Root,  8  Md.  95 ; 
wherefore,  in  a  statute  authorizing 
attachments  on  judgments  to  be 
laid  in  the  hands  of  any  "  person 
or  pei'sons"  whatever,  the  words 
"person  of  persons"  were  held 
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statutes  of  limitations,"  at  least  in  all  oases  wherein  thej 
represent  the  public  at  large,  or  seek  to  enforce  a  right  per- 
taining to  sovereignty,  and  not  its  mere  private  rights,  snch, 
€.  g ^  as  the  collection  of  taxes." 

^Bnt  tbe  weight  of  authority  seems  to  be  the  other  way, 
and  to  concede  this  exemption  only  to  sovereignty  itself. 
Thus  statutes  of  limitations  have  been  held  to  run  against 
counties  ;"  against  a  town  or  city  corporation," and  generally, 
in  tbe  absence  of  provisions  to  the  contrary,  against  municipal 
and  qaasi-municipal  corporations,  as  against  natural  persons.** 

[^And,  of  course,  municipal  corporations  have  the  benefit 
of  the  statutes  of  limitations.**] 

§  166.  When  Gk>vemment  is  Inolnded.— The  Grown,  however, 
is  sufficiently  named  in  a  statute,  within  the  meaning  of  the 
maxim,  when  an  intention  to  include  it  is  manifest.      For 
mstance,  the  20  &  21  Vict.  c.  43,  which  entitles  (by  section 
2)   cither  party,  after  the  hearing,  by  a  justice,  of   "  any 
information  or  complaint "  which  he  has  power  to  deter- 
mine, to  apply  for  a  case  for  the  opinion  of  one  of  the 
Superior  Courts ;  and  after  authorizing  (by  section  4)  the 
justice  to  refuse  the  application,  if  he  deems  it  frivolous, 
provides  that  it  shall  never  be  refused  when  made  by,  or 
under  the  direction  of  the  Attorney-General,  and  directs  (by 
section  6)  the  Superior  Court,  not  only  to  deal  with  the 
decision  appealed  against,  but  to  make  such  order  as  to  costs 
as  it  deems  fit,  was  held  by  the  Queen's  Bench  to  include 


not  to  embrace  n  municipal  corpor- 
ation :  Ibid.  And  see  Bulkley  v. 
Eekert,  8  Pa.  St  868  ;  and  post,  § 

**  See  Kellogg  v.  Decatur  Co., 
38  Iowa,  524 ;  Coleman  v.  Thur- 
mond. 56  Tex.  514 ;  City  of  Alton 
V.  Trans.  Ca,  12  111.88. 

"  See  Simplot  v.  Ry.  Co.,  16 
Fed,  Rep.  860 ;  though,  even  in 
such  cnses,  ivhcn  justice  demands 
and  to  prevent  a  wrong  to  private 
rights,  tbe  doctriuc  of  estoppel 
in  pais  may  be  applied  :  Ibid. 

•*  Glover  v.  Wilson,  6  Pa.  St. 
290.  293 ;  Evans  v.  Erie  Co..  66  Id. 
222  (though  a  grantee  from  tbe 
Rtj\te,  from  the  date  of  the  grant ;) 
St.  Charles  Co.   v.  Powell,  22  Mo. 


625;  Ouachita  Co.  v.  Tufto,  48 
Ark.  186 ;  Houston,  etc.,  Ry.  Co. 
v.  Travis  Co.,  62  Tex.  16. 

••  Cincinnati  v.  First  Presb. 
Church,  8  Ohio,  298;  Lane  v.  Ken- 
nedy,  13  Ohio  St.  42;  Cincinnati  v. 
Evans,  5  Id.  494;  Jefferson  v. 
Whipple,  71  Mo.  619. 

•*  See  Wheeling  v.  Campbell,  12 
W.  Va.  86  ;  Forsyth  v  Wheeling. 
19  Id.  818  ;  Fort  Smith  v.  McKib- 
bin,  41  Ark.  45,  where  adverse 
possession  of  an  alley  of  a  city  for 
the  statutory  period,  was  held  to 
give  title  to  the  occupant. 

M  Gaines  v.  Hot  Sprint  Co.,  89 
Ark.  262  ;  Conyngham  Sen.  Distr. 
y.  Columbia  Co.,  6  Leg.  Qaz.  (Pa.) 
26. 
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tbe  Grown,  and  to  ftathoFize  an  order  against  it  for  tlie  pay- 
meat  of  oosts.  The  language  of  the  second  section  ^w^a 
wide  enough  to  include  the  Crown ;  and  as  the  f  onrtk 
referred  to  the  Grown  as  plainly  as  if  it  had  spoken  expresaljr 
of  Grown  cases,  the  language  of  the  sixth  authorizing  costa 
was  construed  ae  applying  to  such  cases  also,  as  well  as  to 
cases  between  subject  and  stibject  (a). 

It  is  said  that  the  rule  does  not  apply  when  the  Act  is 
made  for  the  public  good,  the  advancement  of  religion   and 
jastice,   the   prevention  of  fraud,**  or  the  suppression    of 
injury  and  wrong  (J)  ;  but  it  is  probably  more  accurate  to 
say    that  the  Grown  is  not  excluded  from  the  operation 
of  a  statute  where  neither  its  prerogative,  rights,  nor  prop- 
erty are  in  question."      The  Statute  de  donis  (c)  ;  the  Stat- 
ute of  Merton,  against  usury  running  against  minors   {<!)  \ 
the  22  Hen.  3,  c.  22  (Marlbridge),  against  distraining  free- 
holders to  produce  their  title  deeds  (^)  ;  the  32  Hen.  8,  con- 
ceniing  discontinuances  {f)  ;  the  31  £liz.,  against  simony 
(^) ;  the  13  Eliz.,  c,  10,  respecting  ecclesiastical  leases  (A), 
were  lield  to  apply  to  the  Grown,   though  not  named  in 
them  (i).     So,  the  1 1  Geo.  4  &  1  Will.  4,  c.  70,  which  was 
passed  for  the  better  administi'ation  of  justice,  and  enacted 
that  writs  of  error  upon   judgments  given  in  any  of  the 


(a)  Moore  v.  Smith,  1  E.  &  E. 
597,  28  L.  J.  126.  See  Theberge 
V.  Laadry,  2  App.  102,  and  Cueib- 
ing  V.  Dupuy,  5  App.  409.  But, 
although  the  Crown  be  named  in 
some  sections,  this  does  not  neces- 
sarily extend  to  it  the  operation  of 
other  parts  of  the  Statute  :  Exp. 
Postmastor-Gencral,  10  Ch.  D. 
595. 

**  In  such  cases,  It  is  said,  the 
state  is  inchidcd  by  the  term  per- 
sons :  Marti  u  t.  State,  24  Tex.  61  ; 
and  see  State  t.  Bancroft,  22  Kan. 
170,  that  "agent"  may  mean  an 
agent  or  officer  of  the  state,  under 
an  act  against  embezzlement ;  also 
Bish.,  Wr.  L.,  §  212. 

(6)  Case  of  Ecclesiastical  per- 
sons, 5  Rep.  14a,  Magdalen  Col* 
lege  Case,  11  Rep.  70b-78a;  R.  v. 
Abp.  of  Armagh,  Stra.  516  :  Bac. 
Abr.  Prerogative,  E.  5.  [C^m'th 
V.  Garrigues,  28  Pa.  St.  9.] 


«  See  U.  8.  v.  Knight,  14  Pet. 
801;  Fink  v.  O'NeU,  106  U.  S.  373;. 
and  comp.  Sedgw.,  at  p.  28 : 
'*  Where  the  terms  of  an  act  are 
sweeping  and*  universal,  I  see  no- 
good  reason  for  excluding  the 
OoivernmeDt,  if  not  especiaUy 
named,  merely  because  it  is  tho- 
Qovernment;"  and  at  p.  107:  "  Nor 
do  I  understand  why  the  Qovem- 
ment  should  be  exempted  from  the- 
operation  of  geneml  rules  of  law^ 
or  the  fair  interpretation  of  lan- 
guage."   But  see  post,  §  167. 

(c)  18  Ed.  1 ;  Willion  v.  Berkley,. 
Plowd.  228 ;  11  Rep.  72a. 

((2)  20  Hen.  8 ;  Ca  Litt  120a,. 
note  8. 

(e)  2  Inst.  142. 

C/)  2  Inst.  681. 

{a)  Co.  Litt.  120a,  note  8. 

^)  5  Rep.  14a,  11  Rep.  66tv 
Stra.  516. 

(ft)  See  Bac.  Ab.  Prerog.  £.  5. 


$167] 


GOVERNMENT. 


231 


Snperior  Conrie,  shonid  be  returned  to  the  Exclieqaer  Cham- 
ber, was  held  to  apply  to  a  jadgment  on  an  indictment  (a), 
asd  on  a  petition  of  right  (p)  ;  althongh  tlie  Crown  was  not 
named  or  referred  to  in  the  Act.  No  prerogative  was  aflfect- 
ed  by  this  constmotion  {c). 

§  167.  [Indeed,  wherever  the  mischiefs  to  be  remedied  by 
an  act  are  of  snch  a  nature  as  necessarily  to  include  the  State, 
as  intended  to  be  within  the  meaning  of  and  affected  by  the 
act,  tlie  rule  under  discussion  becomes  obviously  inapplica- 
ble.*   Bearing  in  mind,  that,  in  the  nature  of  things,  there 
must  be  a  presumption  that  the  legislative  power,  in  creating 
its  laws,  has  primarily  in  view  the  establishment  of  rules  rcgu. 
lating  the  conduct  and  affairs  of  individuals,"  not  those  of  the 
sovereignty,  and  that  the  general  language  of  an  act  is  to  be 
restricted  to  the  object  the  Legislature  had  in  view  when  using 
such  language,  it  is  manifestly  misleading,  if  not  technically 
inaccurate,  to  say,  as  has  been  held,  that  the  sovereign  power 
is  not,  in  this  country,  exempted,  by  virtue  of  its  prerogative, 
from  the  operation  of  any  general  laws,  except  those  prescrib- 
ing limitations,**  and  probably  too  narrow  to  say  that  the  rule 
excluding  the  sovei^eignty  is  applicable  only  where  neither 
its  rights,  property  or  prerogative  are  in  question."     It  has, 
indeed,  been  held,  that,  under  an  act  requiring  "  all "  suits 
upon  "any  bond,  obligation,  or  contract  under  seal"  to  be 
brought  within  seven  years,  suits  by  the  State  upon  official 
bonds  were  barred  after  the  lapse  of  that  period."*     On  the 
other  hand  the  term  "  person  "  in  a  statute  of  wills,  author- 
izing devises   to   any   person  capable  by  law   of    holding 
real  estate,   obviously  does  not  include   the  State  or  the 
United  States,  but  only  extends  to  such  natural  persons  and 
corporations  as  are  authorized  by  the  laws  of  the  State  to 


(a)  R.  Y.  Wright,   1  A.  A  K 

(b)  De  Bode  t.  R,  18  Q.  B.  464. 

(c)  Ber  Cur.,  Id.  879. 

^  See  Gibson  t.  Chateau,  18 
Wall.  W. 

»  Ante,  §  161. 

^Qee  Be  Tetlow,  14  Int.  Rev. 
Rec.205. 

•'  Supra,  §  166. 


•»  Furlong  V.  State,  58  Miss.  717. 
And  by  virtue  of  express  statutory 
declnration,  it  was  beld  tbat  a  stat- 
ute limiting  tbe  time  for  bringing 
actions  to  recover  damages  for 
injuries  to  property  ran  against 
the  state  and  one  wbo  purchased 
from  the  state  as  against  any  other 
private  person :  Coleman  v.  Pesli- 
tigo  Co.,  47  Wis.  180. 


!     * 


I  I' 


»r 


I 

1 


'( 


j?-;t  ^ 


-    4 


i     -| 


# 


ii 


232 


OOyEBNMENT. 


C§167 


take  by  devise."      It  follows  that  not  onlj  the  divesting  or 
not  divesting  of  any  public  right  is  to  be  regarded,  but  also 
the   violation   of  principles  of  public  policy. **    The  test, 
therefore,  in  every  case  in  which  the  question  whether  or 
not  the  government  is  included  in  the  language  of  a  Btatnte 
hu6  to  be  met  and  determined,  cannot  be  a  mere  general 
rule,  cither  one  way  or  another,  arbitrarily  applied,  but  must 
be  the  object  of  the  enactment,  the  purposes  it  is  to  serve, 
tlic  mischiefs  it  is  to  remedy,  and  the  consequences  that 
are  to  follow, — starting  with  the  fair  and  natural  presnmp- 
tion  that,  primarily,  the  Legislature  intended  to  legislate 
upon  the  rights  and  affairs  of  individuals  only.     This  is  the 
only  proper  extent  and  application  of  the  rnle  against  incla- 
eion  of  government.      The  instances  cited  in  the  preceding 
section  militate  in  favor  of  this  view.      A  few  more    may 
strengthen  it.      As  in  England  the  Crown  was  held  bonnd 
by  the  statute  of  Westm.  1,  c  6,  as  to  free  elections,*'  so  it 
has  been  said  in  Massachusetts,  that,  where  general  rights 
are. declared,  or  remedies  given,  by  law,  the  Commonwealth, 
though  not  named,  is  included  ;••  by  the  Supreme  Conrt 
of  the  United  States,  that  statutes  laying  down  general  rules 
of  procedure   in   civil   actions  bind  the  government;**  in 
Pennsylvania,  that  the  State  is  bound  by  statutes  made  to 
prevent  tortious  usurpations,  and   to  regulate  and  preserve 
the  right  of  all  elections,  and  prescribing  a  method  of  inves- 
tigating their  legality  ;••  and  in  Arkansas,  that,  if  the  state 
descends  into  the  aren^  of  commercial  business  in  concert  or 
competition  with  its  citizens,  e.  ^.,  in  a  banking  enterprise, 
it  goes,  in  respect  of  transactions  arising  out,  or  in  the  course 
of,  the  same,  divested  of  its  sovereignty,  and  cannot  avail 
itself  of  the  principle  nullum  tempus  occurritrei  public©. ** 


••  Re  Pox,  52  N.  Y.  530;  U.  S.  v. 
Fox.  94  U.  S.  815. 

•*  See  U.  8.  v.  Knight,  14  Pet. 
801;  and  also  Fink  v.  O'Neil,  106 
U.  S.  272. 

w  2  Inst.  169. 

••Com'th  V.  R  R.  Co..  3  Cush. 
(Mass.)  2o. 

^  Green  v.  U.  8.,  9  Wall.  655. 

•>  Com'tli  V.  Garrigues,  28  Pa. 
8t.  9.    In  this  case,  the  additional 


feature  was  emphasized,  that  the 
subject  matter  of  the  statute  was 
one  in  which  the  state  was  the 
chief  party  in  interest, — a  fact  plain- 
ly indicating  an  intention  to  include 
the  state,  without  which  effect, 
indeed,  the  statute  would  have  been 
almost  inoperative. 

**  Calloway  v.  Cossart,  45  Ark. 
81. 
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§  168.  £  W  lierever  there  is  a  presumption  against  the 
existence  of  a  particular  intention  on  the  part  of  the  Legisla- 
ture, an  expression  by  it,  in  a  statute,  of  such  an  intention 
falls,  aa  has  been  seen***  under  the  rule  requiring  a  certain 
stringency  of  construction.  Accordingly,  it  has  been  held 
that  statutes  allowing  suits  against  a  state  or  its  governor  are 
to  be  strictly  construed,  and  the  right  conferred  by  them  is 
to  be  confined  to  those  clearly  intended  to  enjoy  it,  and  not 
extended,  e.  g,^  to  aliens,  or  assignees  of  aliens."'  But  even 
in  sucli  acts,  both  suits  at  law  and  in  chancery  will  be  held 

inclnded.***] 

§   16d.  Statntas  Premmed  to  have  no  Bxtra-territorial  Porce,^- 
AnotUer  general  presumption  is  that  the  Legislature  does 
not  intend  to  exceed  its  jurisdiction.     Primarily,  the  legisla- 
tion of  a  country  is  territorial.      The  general  rule  is,  that 
extra  territorium   jus    dicenti  impune  non  paretur ;  leges 
extra  territorium  non  obligant  (a).      The  laws  of  a  nation 
apply  to  all  its  subjects  and  to  all  things  within  its  territories, 
including  in  this  expression  not  only  its  ports  and  waters 
which  form,  in  England,  part  of  the  adjacent  country,  but  its 
ships,"'  whether  armed  or  unarmed,  and  the  ships  of  its  sub- 
jects on  the  high  seas  or  in  foreign  tidal  waters  and  foreign 
private  ships  within  its  ports.***     They  apply  also  to  all  for- 
eigners within  its  territories  as  regards  criminal  (J),  police, 
and,  indeed,  all   other  matters,*"  except  some  questions  of 
personal  status  or  capacity,  in  which,  by  the  comity  of  nations, 
the  law  of  their  own  country,  or  the  lex  loci  actus  or  contractus 


I « 


» i 


? 


I 


»"  Ante,  §  127. 

"'  Rose  V.  €k>vernor,  24  Tex. 
496.    See  ante,  §  154. 

»"  Stale  V.  Curran,  12  Ark,  821. 
See  ante,  §  77. 

(a)  Dig.  2,  1.  20. 

»«  See  U.  a  V.  Holmes.  6  Wheat 
412. 

»•*  Thus  it  was  held,  in  U.  S.  v. 
Diekelman,  92  U.  S.  520.  that,  iren^ 
erally,  a  merchant  vessel  entering 
the  port  of  a  foreign  country  for 
the  purpose  of  trade,  whether  in 
time  of  war  or  peace,  is.  while  she 
remains,  subject  to  the  law  there  in 


force,  0.^..  a  prohibition  against 
departing  withouta  clearance. 

(6)  [See Carlisle  V.  U.S..  10  Wall. 
147;  People  v.  McLeod,  25  Wend. 
(N.  Y.)  483.  573;  1  Hill.  377;  1 
Bish.,  Cr.  L.,  §  124;  Bish.,  Wr.  L.. 
g  141.]  So  that  an  American  com- 
mitting a  crime  in  Holland  and 
flying  to  England  is  regarded  as  a 
Dutch  subject  for  the  pumoses  of 
extradition:  R.  v.  Ganz.  0  Q.  B.  D. 
93,  51  L.  J.  419;  and  see  Atty.- 
J^nl.  V.  Ewok  Ah  Sing,  L.  R.  6 
r.  C.  179.     See  Addenda. 

»w  E,  g.,  poll-tax:  Kuntz  v. 
Davidson  Co.,  6  Lea  (Tenn.)  65. 
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applies  (ay    It  is  trne  tliis  does  not  comprise  tlie  whole  of  the 
legitimate  jurisdiction  of  a  State ;  for  it  has  a  right  to  impose 
its  legislation  on  its  subjects,  natural  or  naturalized    (&)  in 
every  part  of  the  world  (c):  [''  that  is  to  say,  when  they  return 
within  its  territorial  juribdietiuii  so  as  to  give  an   oppor- 
tunity to  exercise  sovereignty  over  them."'**]     Indeed,    on 
such  matters  as  personal  status  or  capacity  it  is  understood 
always  to  do  8o(^) ;  but,  with  that  exception,  in  the^absenoe 
of  an  intention  clearly  expressed  or  to  be  inferred  either  from 
its  language  or  subject  matter,  or  history  of  the  enactment, 
[in  such  manner  as  to  admit  of  no  other  rational  interpreta- 
tion,'*^ the  presumption  is  that  the  Legislature  does    not 
design  its  statutes  to  operate  on  them,  beyond  the  territorial 
limits  of  its  jurisdiction  (e).    They  are,   therefore,   to   be 


(a)  See  Niboyet  v.  Niboyet,  4  P. 
D.  10,  per  Brett,  L.  J. ;  Sao  Theo- 
dore V,  San  Tbeodoro,  5  P.  D.  79  : 
Story,  Confl.  L.,  100,  et  seqq.  comp. 
Worms  V.  De  Valdor,  49  L  J.  Ch. 
281;  Le  Sueur  v.  Le  Sueur,  1  P.D. 
139;  Firebrace  v.  Pirebrace.  4  P.D. 
03.     [See  Sedgw.,  pp.  56-^7.1 

(6)  Co.  Litt.  129a;  Story,  C«>nfl. 
L.,  ^  21;  Sussex  Peehii^e,  11  CI.  & 
P.  85,  146;  Mette  v.  Mclte,  1  Sw. 
&  Tr.  416.  28  L.  J.  P.  *fc  M.  117. 

(c)  Our  law  has  at  different  times 
made  treason,  treason-feloov,  burn- 
ing the  Queen's  ships  and  maga- 
zines, breaches  of  the  foreign  En- 
listment Act,  homicide,  bigamy, 
and  slave  dealing  punishable  when 
committed  by  British  subjects  in 
any  part  of  the  world;  also  any 
offences  committed  by  them  on 
board  any  foreign  ship  to  which 
ihey  do  not  belong  (30  &  31  Vict. 
124);  also,  offences  by  them  in 
native  States  in  India  (33  Quo.  3, 
c.  52,  8.  67),  in  Turkey,  China, 
Siam,  and  Japan  (6  &  7  Vict.  c. 
94,  and  28  &  29  Vict,  a  116);  and 
in  some  parts  of  Africa,  Australia, 
and  Polynesia  (6&  7  Wm.  4»  c.  57; 
24  &  25  Vict.  c.  31 ;  26  &  27  Vict, 
c.  35;  34  Vict.  c.  8;  9  Geo.  4,  c.  83; 
35  &  36  Vict  c.  19). 

»••  Sedgw.,  p.  67. 

((Q  See  ex.  gr.  Brook  ▼.  Brook,i^ 
27  L.  J.  Ch.  401;  Story,  Confl.  L., 
§  114 ;   LoUey's   Case,  1  R.  <&  R. 


286.  See  also  Story,  Confl.  Ij.,  § 
100  et  seqq. ;  Wheat.  Eiem.  loter- 
nat.  L.,  pt.  2,  c.  2,  as.  6,  7. 

»•»  Bond  ▼.  Jav,  7  Cranch  850; 
Farnum  ▼.  Canal  Corp.,  1  Sunun. 
46. 

(e)  Rose   ▼.   Hinely,  4   Crancli, 
241,  p^  Marshall  C.  J.;  The  Zoil- 
vereiu,  Swab.  90,  per  Dr.  Lushinc- 
ton;  Cope  T.  Doherty,  4  K.  <&  J. 
857,  2  DeG.   &  J.  614,  27  L.  J. 
Ch.  660.     [So  that,  prima  facie,  a 
British  statute  is  not  applicable, 
even  as  between  British  subjects, 
in  a  foreign  jurisdiction  :  Henry  ▼. 
Stuart,  14  Phila.  (Pa.)  110.     See, 
also,  Bish.,  Wr.  L.,  §  141,  citing 
the  following  American  cases  :  0. 
S.  V.  Bovans,  3  Wheat  336;   U.  S. 
V.  Wiltberger,   5  Id.  76  ;  U.  8.  v. 
Holmes,  Id.  412;  People  v.  Cssar, 
1  Parker  645,  7;    Vaudeventer  v. 
R  R.  Co.,  27  Barb.  (N.  Y.)  244; 
Bishop  V.  Barton,  2  Hun  (N.  Y.) 
436;    Com'th   v.  Green.    17  Mass. 
515,  540;  Mitchell  v.  TibbeU.    17 
Pick.  (Mass.)  298;  Com'th  v.  Har- 
ris, 13  Allen  (Mass.)  534;  Hildreth 
V.  Heath,  1  III.  App.  S'Z;  Hover  v. 
Pa.  Co.,  25  Ohio  St  667;  McCarthy 
▼.  R.  R  Co.,  18  Kan.  46.     And 
for  application  of  the  same  prhici- 

Ele  to   a   municipal   by-law:   St 
louis  Gas  Light  Co.  t.  St  Louis, 
46  Mo.  121. 

[That,  however,  a  state  may 
pass  laws  authorizing  the  doing 
of  certain  acts  outside  of  its  Itm- 
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ready  nsnallj,  as  if  words  to  that  eSeet  had  been  ineeKed  in 

tliein  (£»).    Thas,  a  woman  who  married  in  England,  and 

afkerwards  married  abroad  during  h^  hnsband's  life,  was 

not  indictable  nnder  the  Statute  of  James  L  against  bigamy  ; 

for   the  offence  was  committed  ont  of  the  kingdom,  and 

the   Act  did  not  in  express  terms  extend  its  proliibitiou 

to  sabjectB    abroad   (().     [So,    there  can  be  no  recovery 

under  a  penal  statute  for  an  offense  committed  beyond  the 

territorial  jurisdiction  of  the  state. **•      A  wager   upon    a 

horse-raee  outside  of  it  is  not  illegal,'**  and  a  state  law  con- 

cemiDg  boats  add  vessels  is  limited  to  such  as  are  used  in 

navigating  the  waters  of  the  state."*    So,  a  contract  entered 

into  on  Sunday,  in  another  state,  cannot  be  declared  void 

except  upon  proof  that  the  law  of  the  state  where  it  waa 

made  rendered  it  so.'"    Equally  well  settled  is  the  principle 

that  the  power  of  taxation,  however  vast  in  its  character 

and  searching  in  its  extent,  is  necessarily  limited  to  subjects 

within    the  jurisdiction   of   the  state ;"'    i,  e.j  to  peraons 

and  property  within  tlie  same."'    An  act  conferring  powers 

upon  married  women  applies  only  to  those  who  are  resident 

and  carrying  on  business  in  the  state."*]     The  6  &  6  Will.  4, 

c.  63,  which  prohibits  the  sale  of  liquids  otherwise  than  by 


its,  and  declaring  tbeir  effect 
wiibm  the  same,  see  Chandler  v. 
HaiD,  16  Wis.  898,] 

(a)  P&r  Pollock,  C.  B..  in  Rosseter 
▼.  Cahlmann.  8  Ex.  3C1:  and  per 
Cup.  in  The  Amalia.  1  Moo.  N.  8. 
471.  [A  detailed  examination  of 
the  numerous  decisions  that  apply 
this  principle  smd  define  the  precise 
limits  of  its  operation,  belongs  to  a 
woik  upon  the  Conflict  of  Laws. 
What  follows  above  may  be  regard- 
ed merely  as  iUtistratiye.] 

{h)  IJac  1,  c.  11;  1  Hale  P.  C. 
693. 

"•  Pteter«)ii  ▼.    Walsh,  1   Dahr 
(N.  Y.)  182. 
^  Robs  ▼.  Oreeo,  4  Barr.  (Del.) 

,  *»  Noble  ▼.  The  St.  ABthony,  1% 
Mo.  Ml ;  Twifechellv.  The  Missoari. 
Id.  412.  And  see^  as  to  the  right 
to  seize  liquors  in  transit  through 
«  «tate:  State  t.  Cobaugb,  TO  Me. 

">  Adams  V.  Gay,  19  Vt  858. 


"•  Com'th  ▼.  Standard  Oil  Co., 
101  Pa,  St.  119.  at  p.  145,  per  Pax- 
son.  J.,  citing  State  Tax  on  Foreign 
held  Bonds,  15  Wall.  819;  McCul- 
loch  V.  State,  4  Wheat.  816;  Maltby 
V.  R.  R.  Co..  52  Pa.  St..l46. 

"«  Cleveland,  etc..  R.  R.  Co.,  v. 
Pennsylvania,  15  Wall.  300.  Real 
estate  is  property  within  the  state  : 
see  post  g  174;  but  personal  prop- 
erty of.  such  as  debt  owing  to.  a 
non-resident,  though  by  residents, 
has  no  situs  independent  of  the 
domicile  of  the  owner:  Eirtland  v. 
Hotchkiss,  100  U.  S.  491.  But  see 
Mich.,  etc.,  R  R.  Co.  v.  Slack,  Id. 
595;  U.  S.  V.  Erie  Railway.  100  Id. 
827.  And  see  as  to  money  owingby, 
and  evidenced  by  bonas  of.  a  cor- 
poration of  the  state:  Maltby  v.  R. 
R.  Co..  supra,  disregarding  the  con- 
stitutional question  involved. 

"*  Waldron  v.  Rilchings.  9  Abb. 
Pr.  N.  8.  (N.  Y.)  859.    And   see 
Hill  V.  Wright.  129  Mass.  296. 
As  to  divorce  laws,  bce  Addenda. 


t 
I' 


t 

I 

■ 


f    4 


f 

!■ 

I 


r 


r  .   f 


286 


SXOE83  OF  POWBBdy  BTO. 


[§170 


imperial  moasure,  woald  not  be  considered  as  affecting  a 
contract  between  British  subjects  for  the  sale  of  palin  oil  to 
be  measured  and  delivered  on  the  coast  of  Africa  (a).     A 
diffei-ent  construction  would  have  involved  the  absurd  sap- 
position  that  the  Legislature  intended  that  English  subjects 
should  carry  English  measures  abroad  {h) ;  besides  setting 
aside,  by  a  side-wind,  the  general  principle  that  the  validity 
of  a  contract  is  determined  by  the  law  of  the  place  of  its 
performance.      Under  that  general   principle,  any  statote 
wliich  regulated  the  formalities  and  ceremonials  of  marriage, 
would,  in  general,  be  limited  similarly  in  effect  to  the  terrx- 
torial  jurisdiction  of  Parliament  (c). 

§  170.  fixceptioiuu — But    a    different  intention   may   be 
readily  collected  from  the  nature  of  the   enactment.     The 
whole  aim  and  object  of  the  Eoyal  Marriage  Act  (12  Geo.  3, 
c.  11),  for  instance,  which  was,  according  to  the  preamble, 
to  guard   against   members   of  the  royal  family  marrying 
without  the  consent  of  the  sovereign,  and  which  makes  nulJ 
and  void  the  marriage  of  every  descendant  of  George  II. 
without  the  consent  of  the  reigning  sovereign,  would  have 
been  defeated,  if  a  marriage  of  such  a  descendant  in  some 
place  out  of  the  British  dominions  had  not  fallen  within  it. 
It  was    accordingly   held   that    the    Statute  imposed    an 
incapacity,  which  attached  to  the  person  and  followed  him 
all  over  the   world  {d) ;  though   the   marriage   were  valid 
according  to  the  law  of  the   country  where   it   was   cele- 
brated (e).     So,  the  5  &  6  Will.  4,  c.  64,  which  declared  "  all 
marriages  between  persons  within  the  prohibited  degrees" 


(a)  Hosseter  v.  Cahlmann,  8  Ex. 
801. 

(b)  Per  Parke.  B.,  Id. 

(c)  Scrimshirc  v.  Scrimsbtre»  2 
Ilngg.  Cous.  871,  Story,  Confl.  L., 
§121.  [A  state  statute  relating  to 
crimes  and  punishments  is  not 
applicable  to  crimes  committed  by 
Indians  aeainst  each  other,  while 
living  in  their  tribal  relations,  the 
tribe  being  recognized  and  treated 
as  such  by  the  f^eral  government: 
State  V.  McKenney,  18  Nev.  182. 
So,  whenever  in  the  statutes  of  any 
government  a  general  reference  is 
made  to  law,  cither  implicitly  or 


expressly,  it  can  ordinarily  relate 
only  to  the  laws  of  the  government 
making  such  reference:  Houston 
▼.  Hooi*e,  6  Wheat  1,  42  ;  and  the 
U.  8..  in  passing  a  statute  devolv- 
ing upon  any  officers  particnlar 
powcis  or  duties  must,  in  the 
absence  of  any  expressions  to  the 
contrary,  be  considered  as  referring 
to  their  own  officers  alone:  lU 
Bruni,  1  Barb.  (N.  Y.)  187,  209.]  • 
(cO  The  Sussex  Peerage,  11  CI.  A 

'(e)  Swift  ▼.  Swift,  8    Knapp, 
257. 
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null  and  void,  was  held  to  create  a  personal  incapacitj  in  all 
SritiBh  subjects  domiciled  in  the  United  Kingdom,  though 
married  in  a  country  where  such  marriages  are  valid  (a). 
Where  an  Englishman,  after  marrying  an  Englishwoman  in 
England,  became  domiciled  in  America,  it  was  held  that  ho 
oontioued  subject  to  the  English  Divorce  Act  (J). 

§    1.T1.  PrMnmirtion  against  Intent  to  Bzoeed  Iiegislative  Puno- 
Uona  and  Powers.   Natural  Xaws. — [It    must,  however,  be  pre- 
somed,    not  only  that  the  Legislature  does  not  intend  to 
exceed  its  territorial  jurisdiction,  but  that  it  does  not  mean 
to  travel  beyond  its  legitimate  functions  generally.     It  is  a 
truism  to  say  that  the  Legislature  cannot  alter  the  course  of 
natnre."*    But  that  it  does  not  intend  to  do  such  a  thing,  is 
a  presamption  which  may  be  important  in  the  construction 
of  a  statute.     "  It  is  beyond  even  the  power  of  the  Legis- 
lature"  it  was  said  in  one  case,"*  *'  to  make  that  a  party  wall 
which  is  not  a  party  wall.     No  doubt,  they  might  have  made 
provisions  to  the.  effect  that  that  which  is  not  a  party  wall, 
shall,  for  the  purpose  of  a  particular  act  of  Parliament,  be 
deonoed  a  party  wall ;  but  they  cannot  make  what  is  not  a 
party  wall  a  party  wall  any  more  than  they  can  make  a  square 
a  circle;"  and  accordingly  certain  rights  were  conceded  to  one 
of  the  parties  interested  in  the  wall  in  question,  which  had 
been  rebuilt  under  the  act  and  treated  as  though  it  were  a  party 


(a)  Brook  v.  Brook,  27  L.  J.  Ch. 
401;  9  H.  L.  198.  See  Story, 
Confl.  L..  §  86.  and  also  §  100. 

(6)  Deck  V.  Deck.  29  L.  J.  P. 
K  <fe  A.  129 ;  see  Bond  v.  Bond, 
Id.  143.  This  wider  effect  has 
been  given  even  to  a  criminal  stat- 
ute, whei*e  such  must  have  been 
manifestly  its  intention.  The  5 
Geo.  4,  c.  118,  which  made  it 
felony  for  **  any  persons"  to  deal 
in  slaves,  or  to  transport  them,  or 
equip  vessels  for  their  transport, 
WHS  lield  to  apply  to  British  sub- 
jects committing  any  such  offences 
on  the  coast  of  Africa,  the  notori- 
ous scene  of  the  crimes  which  it 
was  the  object  of  the  Act  to 
suppress  :  R.  v.  Zulueta,  1  Cur.  & 
E.  215 ;  Santos  v.  lUidge,  6  C.  B. 
N.  8.  841,  28  L.  J.  817 ;  overruled 
OQ  another  point,  29  L.  J.  848,  8 


C.  B.  N.  S.  861 ;  if  notin  every  other 
part  of  the  world  also  :  See  per 
Bramwell,  B. ,  29  L.  J.  C.  P.  352  • 
though  it  was  not  in  express  torms 
declared  to  be  applicable  abroad. 
As  the  Courts  of  British  Colonics 
were  empowered  by  Act  of  Parlia- 
ment to  punish  certain  offences 
committed  at  sea  with,  among 
other  things,  transportation,  the 
Act  which  abolished  transporta- 
tion and  Fubstituted  penal  servi- 
tude, was  held  to  extend  to  the 
Colonies,  though  it  made  no  men- 
tion of  them  :  12  &  13  Vict.  c.  96  ; 
20  &  21  Vict.  c.  3  ;  R.  v.  Mount, 
L.  R.  6  P.  0.  288. 

"»  Crow  V.  Ramsey.  Sir  T. 
Jones,  at  p.  12. 

"•  Weston  V.  Arnold,  L.  R.  8 
Ch.  1084,  1089. 
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wall,  entirely  incoiiBistent  with  that  assnmptioD.     So,  in  the 
constractionof  the  Pennsjlvania  married  woman's  act  of  1848 
the  Supreme  Court  of  that  state  declared  :    ^^  It  is  a  radical 
mistake  to  suppose  that  the  act  intended  to  convert  tlie  -wife 
into  a  feme  sole,  so  far  as  relates  to  her  property.     That  is 
impossible  while  she  is  to  continue  to  discharge  the  duties  of 
a  wife ;""'  and  accordingly  certain  powers  were  held  not  to 
be  conferred  by  the  general  language  of  the  act  whieli  Mrere 
deemed  inconsistent  with  the  existence  and  incidents  of  that 
relation.     So  again,  in  construing  an  act  which  conferred 
legitimacy  upon  illegitimate  children  whose  parents  snbee- 
quently  intermarried  so  as  to  render  such  children  capable  of 
inheriting  from  an  ancestor  to  the  same  extent  as  if  boru  in 
lawful  wedlock,  whilst  it  was  held  that  this  was  within  the 
power  of  the  Legislature,  it  was  said  to  be  ^'  equally  true  that 
it  is  not  possible  for  any  Legislature  to  make  that  a  fact  i^hich 
is  not  a  fact ;"  and  consequently  one  born  out  of  lawful  wed- 
lock, but  legitimated  under  that  act,  could  not,  by  virtue  of 
it,  take  by  purchase  under  a  limitation  in  a  prior  deed  of 
trust  to  "  lawfully  begotten  "  childi-en."* 

§  172.  Prvsnmption  against  Invasion  of  Jadldal  Fanctiox&s. — 

[Nor,  ordinarily,  will  the  Legislature  be  presumed  to  intend  a 
-departure  from  its  own  and  an  invasion  of  the  judiciary's 
proper  functions,  by  a  declaratory  act  contrary  to  the  con- 
struction already  put  by  the  courts  upon  the  law  thas 
explained,  so  as  to  make  the  new  oonstrnction  declared  appli- 
cable to  any  but  future,  cases.*" 

§  173.  Preaomption  against  Intent  to  Bind  Patnre  Iiegislatores. — 

[Nor  yet,  can  the  Lcffislature  be  presumed  to  intend  an  ex- 
cessive assumption  of  power,  such  as  would  be  involved  in 
a  design  to  bind  a  future  Legislature/**    Consequently,  the 


i 


i 


>"  Bear's  Adm'r  ▼.  Bear,  88  Pa. 
St.  525,  628. 

"«  Edwards'  App.,  108  Pa.  St. 
288,  290. 

"•  See  this  subject  more  fully 
discussed,  post  §g  291-298. 

"•  This  cannot  be  done,  except 
by  an  act  which  i^  in  effect,  a 
contract :  State  v.  Oskins,  28  Ind. 
86ft;  Swift  V.  Newport,  7  Bush 


(Ky.)  87 ;  Gilleland  ▼.  Schuyler,  9 
Kan,  569  ;  Files  v.  Fuller.  44  Ark. 
278.  Any  departure,  by  a  subse- 
quent Legislature  from  a  rule 
enacted  by  a  prior  one  operates  as 
an  implied  repeal  thereof  :  see  Kel- 
logg ▼.  Oshkosh,  14  Wis.  623; 
Brightman  v.  Kirner,  22  Id.  54 . 
Wall  V.  State.  28  Ind.  150;  infra,  n. 
128.    See  Addenda. 
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word  **  forever,"  in  a  statute,  not  amounting  to  a  contract,  is 
to  be  understood  as  meaning  simply  until  changed  by  law.'*' 
So  the  provision  in  a  general  repealing  act,  jbhat  ^^  no  offence 
oommitted  or  penalty  incurred  previous  to  the  time  when  any 
statutory  provision  shall  be  repealed,  shall  be  affected  by  such 
repeal,'^  was  construed  as  relating  solely  to  the  acts  repealed  by 
that  act,  and  to  have  no  respect  to  subsequent  legislation,  it 
being  held  to  be  beyond  the  power  of  the  Legislature  to 
declare,  in  advance,  the  intent  of  subsequent  legislation  or  its 
efiEect  upon  existing  statutes.'"  And  a  provision  restricting 
connties,  etc.,  from  issuing  bonds  in  aid  of  the  construction 
of  a  railroad  "  by  virtue  of  the  authority  of  any  other  law  of 
this  state,"  was  held  not  to  refer  to  any  future  enactments."*] 

§  174.  Proramplion    against    Violation  of   Intamational    Z«aw. 

TreatiM.— Under  the  same  general  presumption  that  the 
Legislature  does  not  intend  to  exceed  its  jurisdiction,  every 
statute  is  to  be  so  interpreted  and  applied,  as  far  as  its  Ian* 
gnage  admits,  as  not  to  be  inconsistent  with  the  comity  of 
nations,  or  with  the  established  rules  of  international  law  (a). 
If,  therefore,  it  designs  to  effectuate  any  such  object,  it  must 
express  its  intention  with  irresistible  clearness,  to  induce  a 
Court  to  believe  that  it  entertained  it ;  for  if  any  other  con- 
struction is  possible,  it  would  be  adopted,  in  order  to  avoid 


"'  See  Casey  v.  Harned,  5  Iowa, 
1.  Hence  a  general  act  providing 
a  method  for  the  change  of  county 
seats  is  not  repealed  by  a  special 
and  temporary  act  for  that  pur- 
pose relating  to  a  single  county, 
although  the  latter  declared  that 
the  place  selected  under  it  should, 
forever,  he  the  county  seat  thereof: 
Ibid. 

***  Mongeon  v.  People,  55  N.  T. 
613.  £ven  a  general  act  saving 
actions,  etc.,  under  repealed  stat- 
utesis,  in  Files  v.  Fuller,  44  Ark. 
278,  280,  said  to  have  very  little 
importance  save  in  hermeneutics, 
no  L^slature  having  the  power  to 
prescribe  to  courts  rules  of  inter- 
pretation, or  to  fix'  as  to  future 
LeglBlaturesany  limits  of  power  as 
to  the  effect  of  their  action  ;  whilst, 
on  the  other  hand,  the  retention  of 
«ich  a  statute  by  a  subsequent  Leg- 


i^ature  is  admitted  to  be  persuasive 
that  that  Legislature  meant  to  act 
in  harmony  with  it.  See  §  484,  n. 

"»  Oleson  V.  R.  R.  Co.,  86  Wis. 
883.  The  passage  of  any  subse- 
quent statute  conflicting  with  it, 
would  repeal  it  pro  tanto:  Ibid. 

{a)  Per  Maule,  J.,  in  Leroux  v 
Brown,  12  C.  B.  801,  22  L.  J.  C. 
P.  8  ;  Bluntschli,  Voellierrecht,  s. 
847 ;  per  Dr.  Lushington  in  The 
ZoUverein,  Swab.  98,  and  The 
Annapolis,  Lush.  295.  [As  to  the 
states  of  the  Union,  '•  while  recog- 
nizing the  central  federal  authority, 
resulting  from  the  Constitution  of 
the  United  States,  they  hold  in 
regard  to  each  other,  with  the 
exception  of  the  cases  governed  by 
that  instrument,  the  position  of 
independent  and  foreign  powers:** 
Sedgw.  p.  60.] 
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imputing  sncli   an  intention  to  the  Legislature  (a).      All 
general  terms  mnst  be  narrowed  in  construction  to   avoid  it 
(J).  For  instance,  although  foreigners  are  subject  to  tbe  crim- 
inal law  of  the  country  in  which  they  commit  any  breach  of 
it,  and  also,  for  most  purposes  to  its  civil  jurisdiction,  a 
foreign  sovereign,  an  ambassador,  the  troops  of  a   foreign 
nation,  and  its  public  property  are,  by  the  law  of  nations, 
not  subject  to  them  (o),  and  statutes  would  be  read  as  tacitly 
embodying  this   rule.     So,  it  is  an   admitted    principle  of 
public  law,  that,  except  as  regards  pirates  jure  gentiairi,  and, 
perhaps,  nomadic  races  and  savages  who  have  no  political 
organization  (rf),  a  nation  has  no  jurisdiction  over  offences 
committed  by  a  foreigner  out  of  its  territory,  inclndiug  its 
ships  and  waters  as  already  mentioned  {e) ;  and  the  gcnci-al 
language  of  any  criminal  statute  would  be  so  restricted  in 
construction  as  not  to  violate  this  principle.     Thus,  the  9 
Geo.  4,  c.  31,  s.  8  (re-enacted  by  the  24  &  25  Vict.  c.  100, 
s.  10),  which   enacted  that  when   any  person,   feloniously 
injured  abroad  or  at  sea,  died  in  England,  or  receiving  the 
injury  in  England,  died  at  sea  or  abroad,  the  offence  should 
be   dealt   with  in   the  country  where  the  death  or  injury 
occurred,  would  not  authorize  the  trial  of  a  foreigner  who 
inflicted  a  wound   at  sea  in  a  foreign  ship,  of  which  the 
sufferer  afterwards  died  in  England  {/),    So,  it  has  been  re- 
peatedly decided  in  Americ|i  that  an  Act  of  Congress  which 


(a)  Per  Cur.  in  U.  S.  v.  Fisher, 
8  C ranch,  890,  and  Murray  v. 
Charmiog  Betsy,  Id.  118. 

(6)  P^r  Lord  Stowell  In  Le 
Louis.  2  Dods.  229. 

(c)  Wlic-'iit.  Elem.  Int.  L.,  pt.  2, 
c.  2  ;  nod  sec  ilie  cases  collected  in 
The  Parlement  Beige,  5  P.  D.  197; 
The  Constitulion,  4  P.  D.  89,  48 
L.  J.  13. 

(rf)  See  ex.  gr.  Ortolan,  Dipl.  de 
la  Mer.  I.  285.  By  the  84  Vict.  c. 
8,  oltences  committed  within 
twenty  miles  from  our  West  Afri- 
can Setllements  on  British  subjects, 
or  residents  within  those  settle- 
ments by  persons  not  the  subjects 
of  any  civilized  power,  are  made 
cognizable  by  the  Superior  Courts 
of  the  Settlements. 

{e)  Sup.  §  169.    See  Wheaton's 


Elem.  Internal.  L.  pt.  2,  c.  2,  8.  9 ; 
The  Parleraent  Beige,  5  P.  D.  197; 
R.  V.  Anderson,  L.  R  1  C,  C.  161 ; 
R  V.  Seberg,  Id.  264 ;  R  v.  Carr, 
10  Q.  B.  D.  76  ;  R  v.  Lopes,  1  D. 

6  B.  526,  27  L.  J.  M.  C.  48  ;  R  v. 
Sattler,  Id.  ;  R  v.  Lesley,  1  Bell, 
220,  29  L.  J.  M.  C.  97.  See  as  lo 
ships,  the  judgment  of  Lindley,  J., 
in  R  V.  Keyn,  2  Ex.  D.  93,  04. 

(/)  R  V.  Lewis,  Dears.  &  B. 
183:  and  see  R  v.  Depardo. 
1  Taunt.   26  ;   R   V.    De  Mattes, 

7  C.  &  P.  458;  Nga  Hoong  v.  R. 
7  Cox,  489  ;  R  v.  Bjornsen.  84 
L.  J.  M.  C.  180.  The  267th 
section  of  the  Merc.  Shipping  Act 
of  1854,  would  seem  for  this  reason 
limited  to  British  subjects ;  and 
sect.  527  ;  Harris  v.  Franconia,  3 
C.  P.  D.  173. 
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enacted  that  anj  person  committing  robbery  in  ^'anj  vessel 
on  the  high  seas  "  should  be  gnilty  of  piracy,  applied  only 
to  robbery  in  American  vessels,  and  not  to  robbery  in  foreign 
vessels  even  by  an  American  citizen  (a). 

So,  as  it  is  a  rule  of  all  systems  of  law  that  real  property 
is  exclusively  subject  to  the  laws  of  the  State  within  whose 
territory  it  lies,  [to  tho  extent  of  making  it  properly  taxable 
therein,  though  its  owner  be  a  foreigner,'"]  any  Act  which 
dealt  in  general  terms  with  the  real  estate  of  a  bankrupt  or 
lunatic,  for  instance,  would  be  construed  as  not  extending  to 
Uis  lands  abroad  (b). 

It  being  also  a  general  principle  that  personal  property 
has,  except  for  some  purposes,  such  as  probate  (c),  no  other 
situs  than  that  of  its  owner,  the  right  and  disposition  of  it 
are  governed  by  the  law  of  the  domicile  of  the  owner,  and 
not  by  the  law  of  their  local  situation  {d).  Where  an  Act 
imposes  a  burden  in  respect  of  personal  property,  it  would 
be  construed,  as  far  as  its  language  permitted,  as  not  intended 
to  contravene  the  general  principle  {e).  Thus,  the  36  Geo. 
3,  c.  52,  which  imposed  a  duty  on  '*  every  legacy  given  by 
any  will  of  any  person  out  of  his  personal  estate,"  and  the 
Succession  Duty  Act,  16  &  17  Vict.  c.  51,  which  imposes  a 
duty  on  every  *^  disposition  of  property  "  by  which  "  any 
person  "  becomes  "  entitled  to  any  property  on  the  death  of 
another,"  was  held  not  to  apply  where  the  deceased  was  a 

(e)  See  ex.  gr.  GrenfeU  v.  lu- 
lanci  Rev.  Com.,  1  Kx.D.  242.  [But 
although  tlie  gencml  rule  is  that 
the  place  of  saie  of  personal  property 
is  the  point  at  which  the  goods 
ordered  arc  set  apart  and  delivered 
to  the  purchaser,  or  to  a  common 
carrier,  who.  for  the  purposes  of 
delivery,  represents  him:  Gar- 
bracht  v.  Com'th,  96  Pa.  St.  449  : 
it  was  held  in  State  v.  Aschcr,  54 
Conn.  229,  Park.  C.  J.,  diss.,  tliat  a 
Connecticut  act  forbidding  all  pcr- 
8ons  without  license  to  sell  iiitoxi- 
Ciiting  liquors  "  by  sample,  or 
soliciting  or  procuring  orders,"  was 
violated  by  a  contract,  made  in 
Conneciicul  bv  a  traveling  ogent  of 
a  firm  of  another  state,  for  the  salu 
of  liquors  to  be  delivered  in  the 
latter.  Compare,  however,  Gar- 
bracht  v.  Com'th,  supra;  uihI 
§454.] 


{a)  U.  8.  V.  Howard,  8  Wash. 
340 ;  U.  S.  V.  Palmer,  8  Wheat. 
610  ;  U.  8.  V.  Klintock,  6  Wheat. 
144 ;  U.  S.  ▼.  Kessler,  Bald.  15. 
cited  by  Cockbum,  C.  J.,  in  R.  v. 
Keyu,  2  Ex.  D.  172. 

»**  Maltby  V.  R  R  Co.,  62  Pa. 
6r.  146. 

(6)  Selkrig  v.  Davies,  2  Hose, 
811,  2  Dow.  250;  Cockerell  v. 
Dickens.  8  Moo.  P.  O.  188  See 
also  Bill  ▼.  Worswick,  1  H.  Bl. 
665 ;  Phillips  v.  Hunter.  Id.  402  ; 
Hunter  v.  Potts,  4  T.  R  182 ;  i2«j 
BUlhman.  L.  R  1  Eq.  23 ;  Freke 
V.  Carbery.  16  Eq.  461 ;  Waite  v. 
Bingley,  21  Ch.  D.  674;  Story, 
Coufl.L.,  §§428,561.  Ac. 

(c)  And  see  Hart  v.  Herwig,  L. 
R.  8  Cb.  860. 

W  Story,  Confl.  L.,  §  876.     [See 
•nte.  note  118.] 
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foreigner,  or  even  aBritisli  subject  domiciled  abroad,  tLougli 
the  property  was  in  England  (a).     But  the;  would  affect 
personal  property  abroad,  if  the  deceased  was  doiaiciled  ia 
England,  though  a  foreigner  (J).     [So,  under  the  Pennsyl- 
vania  act   imposing  a  collateral   inheritance  tax   upK>n    all 
estates   passing  from  any   person   who  may  die  seized    or 
possessed  of  such  estate,  being  within  the  common  weal th, 
by  will  or  under  the  intestate  laws,  it  was  held,  that,  when 
neither  the  pereonal  property  nor  the  domicile  of  its  owner, 
though  born  a  citizen  of  Pennsylvania,  but  settled  elsewhere, 
is  within  the  state  at  the  time  of  his  death,  it  is  not  snbject 
to  the  duty,  although  he  expressed  a  desire,  complied    with 
by  his  executor,  to  be  buried  in  the  land  of  his  birth.***     'Sor 
is  personal  property,  e,  y.,  bonds,  deposited  by  one  wlio  is  a 
citizen  of  another  state  and  domiciled  there,  with  a  trast 
company  in  Pennsylvania,  liable  to  the  tax."*     But  the  j>er- 
sonalty  of  a  citizen  of  Pennsylvania,  derived  either  from 
within  or  without  the  state,  is  liable,'"    Not  so,  however, 
his  real  estate  situated  in  another  state.'*^ 

§  175.  It  is  hardly  necessary  to  add,  however,  that,  if  the 
language  of  an  Act  of  Parliament,  unambiguously  and 
without  reasonably  admitting  of  any  other  meaning, 
applies  to  foreigners  abroad,  or  is  otherwise  in  conflict 
with  any  principle  of  international  law,  the  Courts  must 
obey  and  administer  it  as  it  stands,  whatever  may  be 
the  responsibility  incurred  by  the  nation  to  fo]*eign  powere 
in  executing  such  a  law  (o).     [Even  in  the  case  of  treaties, 


(a)  In  re  Bnice.  9  Cr.  &  J.  486  ; 
Arnold  v.  Arnold,  2  M.  A  Gr.  256; 
Thomson  v.  The  Adv.-Genl.,  12 
CI.  &  F.  1 ;  Wallace  v.  The  Alty.- 
Genl.,  L.  R.  1  Ch.  1  ;  Hamilton  v. 
Dallas.  1  Ch.  D.  257.  Bee  also 
Udney  v.  East  India  Co..  18  C.  B. 
733.  22  L.  J.  260  ;  Erichsen  v. 
Last.  50  and  51  L.  J.  Q.  B.  570  and 
86  ;  Cesena  Sulphur  Co.  v.  Nichol- 
son. 1  Ex.  D.  428  ;  Calcutta  Jute 
Co.  V.  Nicholson,  Id.  ;  Sully  v. 
Atly.-Genl.,  5  H.  &  N.  710,  29  L. 
J.  464  ;  i20  Atkinson.  21  Ch.  D. 
100.  Comp.  the  Atty.-Genl.  v. 
Campbell,  L.  R.  5  II.  L.  524  ;  i2(j 
Ciarala's  Settlement,  7  Ch.  D.  351. 
47  L.  J.  166  ;  Be  Atkiudou,  51  L. 


J.  Ch.  452. 

if>)  Atty.-Genl.  v.  Napier.  6  Ex. 
217. 

»••  Hood's  Est,  21  Pa.  St.  106. 

"•  Orcutt's  App.,  97  Pa.  St  179: 
Comp.  Com'th  v.  Smith,  5  Id.  142. 

»«i  Short's  Est,  16  Pa.  St.  63. 

»»  Drayton's  App..  61  Pa.  St 
172  ;  Com'th  V.  Coleman's  Adm'r, 
52  Id.  468 ;  nor  his  personalty  in 
another  State,  his  debts  there  ex- 
ceeding it  in  amount :  lb. 

(c)  Ar  Cur.  in  The  Marianna 
Flora.  11  Wheat  40  ;  The  Zoll- 
vcrein.  Swab.  96 ;  The  Johannes, 
Id.  188,  80  L.  J.  P.  M.  &  A.  94 ; 
The  Amalia,  82  L.  J.  P.  M.  &  A. 
193.    As  to  the  Hovering  Acts  (39 
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Altbongh  laws  are  to  be  construed,  if  it  be  possible  to  do  so 
withoQt  violence  to  their  language,  so  as  to  conform  with 
4he  provisions  of  such,***  yet  the  construction  which  the 
Legislature  puts  upon  them  by  statute  is  binding  upon  the 
•courts.  ''However  individual;  judges  might  construe  a 
treaty,  it  is  the  duty  of  the  court  to  conform  itself  to  the 
will  of  the  Legislature,  if  that  will  has  been  clearly 
expressed  ;  the  courts  cannot  pronounce  the  course  of  their 
own  nation  erroneous.'*'] 

§  176.    Righto,  etc.,   of  Foreigners.     Remedies. — It    may     be 
added,  in  connection  with  this  topic,   that,  as  regards  the 
question  how  far  statutes  which  confer  exceptional  rights 
or  privileges  are  to  be  construed  as  extending  to  foreigners 
abroad,  the  authorities  are  less  clear.      It  has  been  said, 
indeed,  that  when  personal  rights  are  conferred,  and  persons 
filling  any  character  of  which  foreignera  are  capable  are 
mentioned,  foreigners  would  be  comprehended  in  the  stat- 
ute {a).      On  the  other  hand,  it  has  been  laid  down  that,  in 
general,  statutes  must  be  understood  as  applying  to  those 
only  who  owe  obedience  to  the  legislature  which  enacts 
tliem,  and  whose  interests  it  is  the  duty  of  that  legislature 
to  protect ;    that  is,   its  own   subjects,   including   in  that 
expression,  not  only  natural  born  and  naturalized  subjects, 
but  also  all  persons  actually  within  its  territorial  jurisdic- 
tion; but  that  as  regards  aliens  resident  abroad,  the  legisla- 
ture has  no  concern  to  protect  their  interests,  any  more  than 
it  has  a  legitimate  power  to  control  their  rights  (J).     In  this 
view,  it  would  be  presumed,  in  interpreting  a  statute,  that 
the  legislature  did  not  intend  to  legislate  either  as  to  their 


A  40  Vict  c.  179,  embodying  the 
16  &  17  Vict.  8.  212),  see  Le  Louis, 
2  Dods.  245;  Church  v.  Hubbard, 
2  Crancb.  187.  See  also  2  &  8 
Vici.  c.  T6. 

^»  U.  8.  V.  48  gal's  of  Whisky. 
108  U.  8.  491. 

»»  Foster  v.  Neilson,  2  Pet.  268, 
307.  ADd  see  The  Cherokee  To- 
bacco, 11  Wall.  617.  But  that 
rights  acQuired  by  treaty  cannot 
beaffectea  by  Acts  of  Congress, 
see  Wilson  v.  Wall,  84  Ala.  288 ; 
B.  C\  6  Wall.  83  ;  nor  treaty  rights 


of  Indians  by  State  legislation': 
Fellows  V.  Denniston.  28  N.  Y. 
420. 

(a)  P«r  Maule,  J.,  in  Jefferys  v. 
Boosey,  4  H.  L.  895. 

(b)  I5ee  per  Jervia,  C.  J.,  in  Jef- 
fer>'8  V.  Boosey,  4  H.  L.  946;  per 
Lord  Cran worth.  Id.  955;  per 
Wood,  V.  C,  in  Cope  v.  Doherty, 
4  K.  &  J.  857,  27  L.  J.  Ch.  601 ; 
Comp.  per  Lord  Westbury  in 
Routledge  v.  Low,  L.  R.  8  H.  L. 
100. 
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riglite  or  liabilities  ;  and  to  warrant  a  different  conclusion^ 
tbo  words  of  the  Btatate  ought  to  be  express,  or  the  context 
of  it  yery  clear  (a).     On  this  principle,  mainly,  it  was  held 
that  the  Act  of  Anne,  which  gave  a  copyright  of  fourteen 
years  to  "  the  anthor  of  any  work,*'  did  not  apply  to    a    for- 
eign author  resident  abroad  (&).     The  decision  would   prob 
ably  have  been  different  if  the  author  had  been  in  England 
when  his  work  was  published  (c).      The  later  Act,  5    &   6 
Vict.  c.  45,  wliich  docs  not  appear  to  differ  materially,  as 
regards  this  question,  from  that  of  Anne,  was  held  to    pro- 
tect a  foreign  author  who  was  in  the  British  dominions  at 
the  time  of  publication  {d).      It  was  held  also  that   a  for- 
eigner was  entitled  to  maintenance,  and  to  gain  a  settlement 
under  the  poor  laws  {e).      And  it  was  decided  in  the  Conrt 
of  Admiralty  that  the  9  &  10  Vic*t.  c.   93,  which  gives  a 
right  of  action  to  the  personal  representative  of  a   person 
killed  by  a  wrongful  and  actionable  act  or  neglect,  extended 
to  the  representative  of  a  foreigner  who  had  been  killed  on 
the  high  seas,  in  a  foreign  ship,  in  collision  with  an  English 
vessel  (y*).   [And  it  has  been  held  in  Georgia,  that,  where  a 
Georgia  railway  company  ran  its  road  into  Alabama,  and 
there  killed  a  man,  the  Alabama  administrator  might  bring 
suit  in  Georgia.*"   A  resident  alien  has  been  held  capable  of 
becoming  a  corporator  and  trustee  in   a  religious  corpora- 
tion ;*"  of  enlisting  in  the  United  States  Army  ;*"  of  voting 


(a)  Per  Turner,  L.  J.,  in  Cope  ▼. 
Doherty,  27  L.  J.  Ch.  609.  2  De 
(J.  &  J.  624. 

(6)  8  Anne,  c.  19;  Jefferys  v. 
Booscy.  4  H.  L.  815;  dubitante 
Lord  Cairns  in  Routledge  v.  Low, 
L.  U.  3  H.  L.  100. 

(e)  Per  Lord  Cranwortb,  in  Jef- 
ferys V.  Boosey,  ubi  sup. 

(d)  Routledge  v.  Low,  L.  R.  8 
H.  L.  100. 

(«)R.  V.  Eastbourne,  4  East, 
103.  [Compare,  however,  Knox  v. 
Waldborouffb,  8  Me.  455;  Jefferson 
V.  LitchOefd,  1  Id.  196.J 

(/)  Tlie  Gulfaxe,  L.  R.  2  Ad.  A 
Ec.  825;  The  Explorer,  L.  R.  8  Ad. 
&  Ec.  289. 

»»  Central  R.  R.  Co.  v.  Swint. 
78Ga.  601.  And  it  has  been  re- 
peatedly   held,  that,  where    the 


Btatates  of  two  states  give  actions 
against    railroad    companies    for 
negligence,  suit  maybe  brought  in 
one  state  having  jurisdiction  over 
the  railroad  company,  for  an  Injuiy 
done  by  it  in  another:  see  Morn$t 
V.  Ry.  Co.,  65  Iowa,  727:  Knight  v. 
R.  R.  Co..  108  Pa.  St.  260.  Comp. 
Whiiford  v.  R.  R.  Co.,  98  N.  Y. 
877;  Richardson  v.  R.  R  Co..  98 
Mass.  85;  Allen  v.   R.  R.  Co.,  45 
Md.  41 ;  R.  R  Co.  v.  Lacey,  43  Ga. 
461. 

»» Cammeyer  v.  United*  eta. 
Churches,  2  Sandf.  Ch.  (N.  Y.) 
186. 

Jw  Coate  v.  Holbrook.  Id.  586; 
11  Paige,  292;  U.  8.  v.  Cottingham, 
1  Rob.  (Va.)  615.  In  Qrecnheld  v. 
Morrison,  21  Iowa,  638.  it  wfl« 
held   that   a   non-resident    alien's 
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for  corporate  or  borongli  officers  ;'**  and  a  foreigner  residing 
ID  the  state  is  not  within  the  statute  requiring  non-resi- 
dents to  give  secaritj  for  costs  in  actions  brought  by  them, 
nil  less  such  residence  is  shown  to  be  merely  temporary/*^] 

§  177.    Tlie  nature  and  measure  of  legal  remedies  are 

governed  by  the  lex  fori ;  and  it  is  no  breach  of  international 

law,  or  any  interference  with  the  rights   of  foreigners,  to 

determine  what  redress  is  to  be  given  to  suitors  who  resort 

to  oar  Courts  (a).     [So,  although  it  is  conceded  that  the 

statatee  of   the  various  states    relating   to    the   property 

and  powers  of  married  women  govern  as  to  the  property 

acquired   under  them,'"  and  the  validity  of  contracts  entered 

into  DDder  them"'  so  that,  e.  ^.,  property  acquired  in  Eng- 

Aaiid  and  brought  to  New  York  by  a  married  woman,  was 

held  governed  by  the  English  law,'"  and  a  married  woman's 

Viability  under  the  statutes  of  Illinois,  upon  her  contract  of 

suretyship  for  her  husband's  debts,  there  made,   was  held 

enforceable  in  New  Jersey,  where  such  contracts  areprohib- 

ited,'** — ^yet  a  married  woman  domiciled  in  another  state, 

and  by  the  laws  thereof  holding  property  to  her  separate 

use,  in  seeking  a  remedy  to  recover  for  loss  or  injury  thereto 

in  New  York,  was  held  governed  by  the  laws  thereof,  and 

consequently  entitled  to  sue  in  her  own  name.' 


140 


capacity  to  take  a  distributive  share 
of  an  intestate's  personal  property 
was  unaffected  by  an  act  providing 
that  personal  property  should  be 
distributed  to  the  same  persons  and 
in  the  same  proportions  as  though 
it  were  real  estate. 
*»•  Com'th  V.  Woelper.  8  Serg.  & 

R.  (Pa,)  29;  Stewart  v.  Foster,  2 

Biiin.  (Pa,)  110. 120. 
»»*  Norton  v.  MacKie,  16  N.  Y. 

8npr.  Ct.  620. 
(a)  The  Amalia,  ubi  sup.;   The 

Vernon,  1  W.  Rob.  816;  Bank  of 

U.  8.  y.  Donnally.  8  Pctera  861. 

8ee  Jackson  v.  Spittall,  L.  R.  6  C. 

P.  542 :  iZtf  Haney's  Trusts,  L.  R. 

10  Ch.  275 ;  Chartered  Merc.  B'k 

▼.  Netherlands,  etc.,  Steum  Nav. 

Co.,  L.  R.  10  Q.  B.  D.  521. 
»  See  King  v.  O'Brien,  83  N,  Y. 

Super.  Ct.  49;  McCormick  ▼.  R.R. 

Co.,  49  N.  Y.  803;  King  v.  Martin. 

67  Ala.  177;  Qluck    v.  Cox,  75  Id. 


810;  Davis  v.  Zimmerman.  67  Pa. 
St.  70;  Meyer  v.  McCabe,  78  Mo. 
236. 

>"  Wright  V.  Remington,  41  N. 
J.  L.  48. 

»M  King  V.  O'Brien.  "83  N.  Y. 
Super.  Ct.  49. 

ia»  Wright  v.  Remington,  41  N. 
J.  L.  48. 

>«  Stoneman  ▼.  R.  R.  Co..  53  N. 
Y.  429.  But  see  King  v.  Martin. 
67  Ala.  177,  where  the  right  of  a 
married  woman  to  sue  alone  under 
the  laws  of  the  state  for  the  recov- 
ery of  her  separate  estate  seems  to 
be  held  confiaed  to  that  created  by 
those  laws,  her  husl)and  being 
deemed  a  proper  party  plaintiff  in 
a  suit  for  the  recovery  of  her  inter- 
ests under  the  laws  of  another  state. 
Under  the  New  York  Code  of  Civ. 
Proced.  a  foreign  debtor  brings 
with  him  the  protection  of  his 
home  statute  of  limitations :  Howe 
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§178.    PrMomption  against  Intent  to  Violate  Oonttitation 
presumption  of  much  importance  in   this  country,   but,  of 
course  unknown  in  England,  where  the  courts  cannot  ques- 
tion the  authority  of  Parliament,  or  assign  any  limits   to   its 
power,'*'  is  that  a  legislative  intent  to  violate  the  constitu- 
tion is  never  to  be  assumed,  if  the  language  of  the  statate 
can  be  satisfied  by  a  contrary  construction.***    The  applica- 
tion of  this  rule  requires,  that,  wherever  a  statute  is  suscep- 
tible of  two  constructions,  of  which  the  one  would  make  it 
unconstitutional,  the  other  constitutional,  the  latter  is  to  be 
adopted,"'     Where  the  language  of  an  act   will  bear  two 
constructions  equally  obvious  that  winch  upholds  its  con- 
stitutionality, t.  s.y  that  which  is  in  accordance  with  the  pro- 
visions of  the  constitution,  is,  of  course,  to  be  preferred  ;'** 
as,   where  the  language  of   an  act  might  be  construed  to 
operate  in  prsasenti,  in  which  case  it  would  be  unconstitu- 
tional, or,  in  f uturO}  in  which  case  the  act  would  be  consti- 
tutional,   the    latter  construction  was  held  to   be  impera- 
tive.'"   Equally  so  would  be  a  construction,  if  the  act  will 
bear  it,  giving  it  a  prospective,  to  the  exclusion  of  a  retro- 
spective, operation,  where  the  latter  would  render  it  uncon- 
stitutional.'"   Upon  this  principle,  a  statute  declaring  that 
a  trust  shall  be  deemed  to  be  discharged  after  the  lapse  of 
25  yeai*s  may,  if  necessary  to  sustain  its  constitutionality,  be 
construed  as  making  the  lapse  of  that  period  prima  facie  or 
presumptive  evidence  that  the  trust  has  been  discharged,  and 
permitting  this  presumption  to  be  rebutted  by  other  evi- 
dence.'"     Where  an  unconstitutional  effect  would  be  the 


V.  Welch,  3  How.  Pr.,  N.  8.  (N. 
Y.)4G5. 

''»>  See  1  Kcnt.Comm.*  447;  Bon- 
ham's  Case,  8  Rep.  118a;  Day  ▼. 
Savay,  Hob.  87;  Ix>ndon  v.  Wood, 
13  Mod.  688. 

'*'  N.  Y.,  etc..  R.  R.  Co.  v.  Van 
Horn.  57  N.  Y.  478:  French  v. 
Tcschemaker,  24  Cal.  518;  Atty.- 
Gen.  V.  Eau  Claire.  87  Wis.  400; 
Brown  v.  Buzan.  24  Ind.  194; 
Slack  V.  .Jacob,  8  W.  Va.  012. 

**»  Roosevelt  V.  Oodard,  52  Barb. 
(N.  Y.)  533;  Colwell  v.  May's 
Landing,  etc.,  Co.,  19  N.  J.  Eq. 
245;  Duncombe  ▼.  Prindle,12  Iowa, 
1;  Iowa,  etc.,  Co.  v.  Webster  Co., 


21  Id.  221;  Com'th  v.  Bennett,  16 
Serg.  &  R.  (Pa.)  248.  See  also 
Mardre  v.  Pelton.  Phil.  L.  (N.  C.) 
279 ;  McGwigon  v.  R.  R.  Co.,  95 
N.  C.  428. 

***  Grenada  Co.  y.  Brogden,  112 
U.  S.  261. 

»*»  Palms  V.  Shawano  Co.,  61 
Wis  211. 

"•Chicago,  etc.,  R  R.  Co.,  t. 
Pounds,  11  Lea  (Tenn.)  127. 

"'  Kip  V.  Hirsch.  18  Abb.  N.  C. 
(N.  Y.)  167.  See  Lathrop  v. 
Dunlop.  4  Hnn  (N.  Y.)  218;  8.  C. 
68  N.  Y.  610;  Walker  y.  Hall,  84 
Pa.  St.  483-486. 
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result  of  a  strict  or  narrow  constrnction,  a  broad  or  liberal 
'  one  18  commanded.     Tbas,  wbere  the  constitutionality  of  an 
act  depends  npon  the  construction  of  its  language  in  a  strict 
legal  meaning,  whicli  would  have  the  effect  of  limiting  and 
destroying,  whilst  some  other,  popular  acceptation  would 
support,  the  act,  the  latter  must  be  adopted.'*'     Thus  the 
phrase  "  owner  of  a  vehicle  "  was  extended  to  embrace  the 
poreon  in  mediate  or  immediate  control  thereof,  whether  he 
was  the  actual  owner  or  not,  in  order  to  prevent  the  provis- 
ions of  the  act,  which  prescribed  a  penalty  of  treble  damages, 
from  operating  as  a  taking  of  one  pei*son's  property  for  the 
acts  of  another  over  whon^  he  had  no  control."*     Similarly 
a  law  speaking  of  officerb  by  their  titles  of  ofBce,  without 
words  limiting  its  operation  to  the  individuals  in  ofiSce  at 
the  date  of  its  passage,  will  be  presumed  to  be  intended  to 
operate  upon  future  incumbents  also,  in  order  to  escape  the 
objection  of  unconstitutionality  as  a  private  or  local  law/** 

§  179.  Rertrictioii  of  Iiangnage  to  Oonform  with  Oonstitation. 
— [On  the  other  hand,  '*  it  is  a  safe  and  wholesome  rule  to 
adopt  the  restricted  construction  of  a  statute,  when  a  more 
liberal  one  will  bring  us  in  conflict  with  the  fundamental 
law  ";"•  indeed  to  regard  as  excepted  by  necessary  implication 
frdm  even  the  most  express  and  absolute  general  provisions, 
all  cases  to  which  a  statute  cannot  constitutionally  apply.^** 

§  180.  ^mita  ol  Rule. — [But  the  rule  above  stated  does  not 
warrant  the  avoidance  of  unconstitutionality  in  a  statute  by 
forcing  upon  its  language,  under  construction,  a  meaning, 
which,  upon  a  fair  test,  is  repugnant  to  its  terms. ***  Where 
the  language  will  not  fairly  bear  a  construction  consistent 
with  the  constitution,  the  courts  can  only  refuse  to  enforce 
the  act.*** 


>«  Com»th  V.  Butler,  00  Pa.  St. 
585,  540  :  F.  &  M.  Bank  v.  Smith, 
3  Sere.  &  R.  (Pa.)  63 ;  Mononga- 
bela  Nav.  Co.  v.  Coons,  6  Watts 
&  8.  (Pa.)  101. 

"•  Camp  V.  Rogers,  44  Conn. 
291;  see  ante  §06. 

»w  Seneca  Co.  v.  Allen,  (N.  Y.) 
1  Ccnu  Rep.  71. 

'"  Sedgw.  pp.  366-7,  cit.  People 
▼.  B'd  of  Education,  18  Barb.  (N. 


T.)  400,  400.  See  also  ComHh  y. 
Butler,  supra,  at  p.  541. 

»«  Op.  of  Justices,  41  N.  H.  658. 

"» French  v.Teschemaker,  24Cal. 
518;  and  see  People  v.  R.  R.  Co., 
85  Id.  006  ;  Bigelow  v.  R  R.  Co., 
27  Wis.  478 ;  Bish.,  Wr.  L..  §  00, 
cit.  in  addition,  Bailey  v.  R.  R. 
Co.,  4Harr.  (Del.)  880. 

»"Atty-(Jen.  ▼.  Eau  Cloire,  87 
Wis.  400.      Compare  the  decision 
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§  181.   SUtnU  and  Oonsiitution  Oonstmed  TogvUicr. ^[Tt  Iiafl 

already  beeD  said'**  that  a  statate  mnst  be  constraed  toother 
with  a  constitntional  provision  in  pari  materia.***    No  depar- 
ture from  the  constitation  can  be  assumed  to  be  intended 
by  the  Legislature.     Hence  the  meaning  of  language  used 
in  a  statute  must  be  understood  to  conform  with,  and   be 
construed  with  reference  to,  the  intention  expressed   upon 
the  same  subject-matter  bj  the  constitution  ;  and  the   pro- 
visions of  a  statute  must  be  understood,  on  the  one  hand,  as 
silently  embracing  those  prescribed  before  or  after  its  pas- 
sage, by  the  constitution,  or,  on  the  other   hand,  stopping 
short  of  that  for  which  the  latter  has  made  other  pix>vi6ioD. 
Thus,  where  the  constitution  made  all  the  stockholdere  in 
corporations  chartered  under  the  laws  of  the  state  subject 
to  a  certain  individual  liability  for  all  stock  "owned  "  by 
them,  a  statute  under  which  a  corporation  was  organized, 
and  which  provided  for  such  personal   liability  of   stock- 
holders in  respect  of  stock  subscribed  by  them,  was  held  to 
impose  the  burden  not  only  in  respect  of  stock  subscribed 
for,  but  also  of  stock   distributed  as  a  stock   dividend,  and 
not  only  upon  an  original  subscriber,  but  also  upon  a  trans- 
feree or  pledgee  of  the  stock  as  collateral  security.***    Again, 
the  word  "dam  "  in  the  charter  of  a  corporation  was  constraed, 
not  in  its  strict  sense  as  a  structure  niised  to  obstruct  thd 
flow  of  water,  but  in  its  more  conventional  meaning  as  the 
pond  of  water  itself  created  by  such  obstruction,  since  the 
former  significance,  in  a  provision  allowing  th6  company  to 
raise  its  "  dam,"  but  providing  no  compensation  for  injury 
to  others,  would  have  violated  the  constitution.***    And  in 


in  the  legal  tender  case,  Hepburn 
V.  Griswold,  8  Wall.  603.  For 
tiie  effect  of  legislation  upon  the 
construction  of  constitutional  pro- 
visions, in  order  to  harmonize  the 
two,  see  post,  g  528.  It  may  be 
hea'  added  that  every  doubl  as  to 
constitutionality  of  an  act  is  to  be 
resolved  in  its  favor:  Com'th  v. 
Butler,  99  Pa.  St.  535;  Crowley  v. 
State,  11  Oreg.  613;  Sinithie  v. 
Garth,  83  Ark.  17 ;  Alexander  v. 
People,  7  Col.  155;  Slack  v.  Jacob, 
8  W.  Va.  612.  Similarly,  unless 
what  an  ordinance  says  is  necessa- 


rily repugnant  to  the  municipal 
charter,  it  ought  not  to  bo  held  to 
be  so  intended :  Shaw  v.  Macon,  21 
Ga.  280. 

>»»  Ante,  §  57. 

"*  Eskridge  v.  State,  25  Ala. 
80  ;  Banger's  App.,  109  Pa.  St.  79 ; 
Aultman's  App.,  98  Id.  605 ;  John- 
son's Case,  1  Gi-eenL  (Me.)  280 ; 
Billingsley  v.  State,  14  Md.  869; 
Bish.,  Wr.  L..  §89. 

»"  Aultman's  App..  98  Pa.  St. 
505. 

»»•  Colwell  V.  May's  Landirg, 
etc.,  Co.,  19  K.  J.  Eq.  245. 
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of    a  constitutional  provision  that  no  statute  sbouM 
take  efiEect  nntil  ninety  days  after  its  passage,  except  in  case 
of  emergency,  the  phrase  "  after  the  passage  of  the  act," 
in  a  statute  directing  certain  matters  ^^  within  ninety  days 
after  the  passage  of  the  act,"  was  held  to  mean  within  that 
period  after  the  going  into  eflEect  of  the  enactment.**    Fur- 
ther, to  confoiin  with  a  constitational  provision  that  ^^  in  all 
criminal  prosecutions,  the  accused  shall  have  a  right  .  .  to 
have  a  apeedy  .  •  trial .  .•  by  a  jury,"  etc.,  it  was  held,  that, 
under  an  act  giving  justices  of  the  peace  the  right  to  try 
without  the  intervention  of  a  jury,  and  sentence  for  certain 
offences,  the  accused  must  be  held  entitled  to  aq  appeal  to  a 
coart  where  a  trial  by  jury  might  be  had.***     And  where  an 
act  passed  in  1841  imposed  certain  duties  in  the  collection  of 
revenue  upon  the  state  treasurer  and  made  his  account  and 
certificate  of  amount  due  evidence  against  collectors,  and 
aubsequently  the  constitution  imposed  upon  the  Comptroller 
many  of  the   duties  formely  devolving   on  the  Treasurer,* 
among  them   that   of  ^'  superintending  and   enforcing   the 
collection  of  all  taxes  and  revenue,  adjusting,  settling  and 
preserving  all  public  accounts,"  etc.,  it  was  held  that   his 
account   and   certificate   were  evidence  in   actions   against 
collectors  under  the  provisions  of  the  act  of  1841.*"     And 
finally,  the  ultimate  right  to  decide  upon  the  claim  of  any 
person  to  sit  as  a  member  of  either  house  of  the  Legislature, 
being  held  to  rest,  under  the  constitution,  with  that  body,  in 
interpreting  an  act  providing  for  the  trial  and  determination 
of  contested  elections  by  the  court  of  common  pleas  of  the 
proper  county,  the  duty  being  imposed  upon  it  to  decide 
which  candidate  had  received  the  highest  number  of  votes 
and  was  entitled  to  a  certificate  of  election,  it  was  held  that 
the  power  of  the  court  ended  there,  and  that  it  could  enter 
no  judgment  or  decree  declaring  which  claimant  was  entitled 
to  the  ofiice,  that  right  belonging  to  the  Legislature,  which 
remained  at  liberty,  in  the  ultimate  disposition  of  the  matter, 
to  reject  every  finding  of  fact  or  law  made  by  the  court.***] 


"•  Harding  v.  People  (Col.),  15 
Pacif .  Rep.  727. 

>*>  Jolmson'8  Cade,  1  Greenl. 
(Me.)  230. 


>»  Billingsley  v.  State.  14  Md. 
869. 

!•*  Rs  Contested  EFnof  McNeill, 
11  Pa.  St.  235. 
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liiinself ;  and,  tlierefore,  if  in  one  place  lie  liae  expressed 
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the  same  mind  in  another  place,  unless  it  clearly  appears 
that  he  has  changed  it  (a).     In  this  respect,  the  work  of  the 

(a)  Puff.  L.  N.  b.  D,  c  13,  s.  0. 
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Legislature  is  treated  in  the  eanie  manner  as  that  of  any 
other  author.     [As  it  is  the  function  of  the  Legislature  to 
express  tlie  national  will  by  means  of  statutes,  it  is  essential 
that  the  IL.egis]ature  should  know  what  is  the  existing  state 
of  the  la^^  whenever  any  statute  is  passed,  and  it  is  always 
presmned  that  the  Legislature  possesses  such  knowledge.'] 
The  language  of  every  enactment  must  be  so  construed,  as 
far  as  possible,  as  to  be  consistent  with  every  other  which  it 
does  not  in  express  terms  modify  or  repeal.     The  law,  there- 
fore, ^will  not  allow  the  revocation  or  alteration  of  a  statute 
by  construction  when  the  words  may  have  their  proper  oper- 
ation Mrithout  it  (a),  [but  requires  the  courts  "  to  uph6ld 
the  prior  law,  if  the  two  acts  may  well  subsist  together."* 
Yet,  *'  it  is  not  in  accordance  with  settled  rules  of  construc- 
tion   to   ascribe  to  the  law-making  power  an  intention  to 
establish  conflicting  and  hostile  systems  upon  the  same  sub- 
jects or  to  leave  in  force  provisions  of  law  by  which  the  later 
will  of  the  Legislature  may  be  thwarted  and  overthrown. 
Such   a  result  would  render  legislation   a  useless  and  idle 
ceremony,  and  subject  the  law  to  the  reproach  of  uncertainty 
and  unintelligibility."*]     It  is  impossible  to  will  contradic- 
tions ;  'and  if  two  passages  are   irreconcilable,  the   earlier 
stands  impliedly  repealed  by  the  latter  (J).    Leges  posteriores 
priores  contrarias  abrogant.     Ubl  dusB  contrarise  leges  sunt, 
semper  antiquse  obrogat  nova  {c),     ["Of  course,  subsequent 
legislation  repeals  previous  inconsistent  legislation,  whether 
it  expressly  says  so  or  not.     In  the  nature  of  things  it  would 
be  so,  for  contradictions  cannot  stand  together."* 


! 


- 

r 


'  Wilb.,  Stat  L.,  at  pp.  12,  18. 
citing  R.  V.  Walford,  9  Q.  B.,  at 
p.  685  ;  Jones  v.  Brown,  2  Ezch., 
&t  p.  832.  **Laws  are  presumed 
to  be  passed  with  delibeiiition,  and 
with  full  knowledge  of  all  existing 
ones  on  tbe  subject:"  Sedgw.,  at  p. 
106;  and  to  same  effect  :  Howard 
Association's  App..  70  Pa.  St.  844, 
M;  and  of  the  comroon  law: 
Jones  f>.  Dexter,  8  Fla.  276,  286. 

(j)  /%r^Bridgman,  C.  tT,  in  Wyn 
TLyn, 
117. 


Bridg.  Rep.  by  Baimister,         (r) 


*  Sedgw.,    at  p.    106,    citing: 


Bowen  v.  Lease,  6  Hill  (N.  Y.)  221  ; 
Canal  Co.  v.  K.  R.  Co.,  4  Gill  and 
J.  (Md.)  1.    Post,  §§  210,  et  seq. 

■  Lyddy  v.   Long  Island  City, 
104  N.  Y.  218. 

(5)  Co.  Litt.  112 :  Shep.  Touchst 
,88  ;  Grot.  b.  2.  c.  16,  s.  4  ;  Sims  v. 
Dough  y,  5  Ves.  243  ;  Const antine 
V.  Constantine.  6  Ves.  100  ;  Morral 
V.  Sutton,  1  Phil.  58:) ;  Brown  v. 
G.  W.  R.  Co.,  9  Q.  B.  D.  753,  per 
Field,  J. 

Livy,  b.  9,  c.  84. 
'He  Hickory  Tree  Road,  48  Pa, 
St.  189,  142. 
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§  183.  Repugnant  Olaofes  in  Same  Aot—f  Where,  in  a  st&tate, 
there  are  several  clauses  which  present,  as  compared    inritli 
eacl)  other,  an  irreconcilable  conflict,  the  one  last  in    order 
of  date  or  local  position  mnst,  in  accordance  with  this  rule, 
prevail,  and  the  others  be  deemed  abrogated  to  the    extent 
of  such  repaguancy ;  whether  the  conflicting  clanses  be  sec- 
tions of  the  same  act,   or   merely   portions  of  the    same 
section.*    But  this  rule  is  subject  to  some  modifications. 
Thus  it  has  been  said,  that  a  later  clause  which  is  obscnre 
and  incoherent  will  not  prevail  over  an  earlier  one  which  is 
clear  and  explicit.*    Nor,  as  a  statute  is  to  be  construed  with 
reference  to  other  statutes  in  pari  materia,  as  well  as  by  a  gen- 
eral survey  of  the  whole  context,  and  as  the  various  provis- 
ions are  to  be  made  to  stand  together  if  possible,  will  snch 
be  the    result,   where,   upon  a  comparison  of    the  entire 
act  with  others  upon  the  same  subject,  there  appearing  no 
intention  to  change  the  general  scheme  or  system  of  legisla- 
tion upon  the  same,  the  earlier  provision  harmonizes  and  the 
latter  conflicts  with  such  statutes.*      And  it  has  been  seen 
that  a  reading  of  the  provisions  of  the  whole  statute  together 
may  give  to  earlier  sections  the  effect  of  restricting   the 
meaning  of  later  ones,  as  well  as  to  the  latter  the  effect  of 
restricting  the  operation  of  the  former.'     As  to  repugnant 
portions  of  a  code  it  has  been  held  that  the  sections  last 
adopted,*  or  portions  transcribed  from  later  statutes,''  mast 
be  deemed  to  repeal  sections  adopted  earlier  or  transcribed 
from  earlier  statutes,  or  so  to  modify  them  as  to  produce  an 
agreement  between  them. 

§  184:.   Szceptioni.      Saving    Olaute.      Proviao. — [It     seems 

proper,  in  this  connection  to  examine  the  effect  of  exceptions, 


*  See  Harington  ▼.  Rochester,  10 
Wend.  (N.  Y.)  647  ;  Comm'l  B'k 
v.  Cbambers,  16  Miss.  9 ;  Packer 
V.  R.  R.  Co.,  19  Pft.  St.  211 ;  Brown 
V.  Comm'rs.  21  Id.  87,  42 ;  Quick 
V.  White  Water  Tp.,  7  Ind.  670  ; 
Ryan  v.  State.  5  Neb.  276  ;  AlberU 
son  v.  State,  9  Id.  429 ;  Sams  v. 
King,  18  Fia.  667 ;  Branagan  v. 
Dulaney,  8  Col.  408.  And  com- 
pare. Gee  V.  Thompson,  11  La.  An. 
657  ;  Feet  v.  Nulle,  30  Id.  P.  II. 


i 


949  ;  Hamilton  y.  Bazton,  6  Ark. 
24. 

•  State  y.  Williams,  8  Ind.  191. 

'  Eans.  Pac.  Ry.  Co.  v.  Wyan- 
dotte, 16  Ean.  687 ;  ante,  §  44,  note 
84. 

•  Ante.  § 88  ;  Bish..  Wr.  L.,  §  64. 

•  Gibbons  y.  Britten um,  66  Miss. 
2d2 

w  Exp.  Ray,  46  Ala.  15  ;  O'Neal 
y.  Robmson,  Id.  626  ;  State  y. 
Heidom,  74  Mo.  410. 
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fiaring^  clauees  and  provisos.     The  effect  of  an  exception, 

whicU    "  is  part  of  the  enacting  clanse^  and  is  of  general 

applicatioD,""  is  simply  to  restrict,  from  application  to  the 

matters    excepted,  the  general  language  of  the  section  or 

statnte,  ^w^hich,  without  the  exception,  would  have  included 

the  same.''    It  is  clear  that  its  effect  must  reach,  and  control 

the  construction  of,  the  general  language  of  the  enactment, 

preceding  or  following,  so  far  as  its  applicability  extends.] 

A  difference,  indeed,  has  been  said  to  exist  in  this  respect 
between  the  effect  of  a  saving  clause  or  exception  and  a  pro- 
viso in  a  statute.     It  is  said  by  Lord  Coke  that  when  the 
euactmcnt  and  the  saving  clause  are  repugnant — as  where  a 
Btatate  vests  a  manor  in  the  king  saving  the  rights  of  all  per- 
K>i\8,  or  vests  in  him  the  manor  of  A.  saving  the  rights  of  A. — 
the  saving  clause  is  to  be  rejected,  because  otherwise  the  enact- 
ment would  have  been  made  in  vain  {a).  One  authority  which 
he  cites  for  this  proposition  is  the  case  of  the  reversal  of 
the  Dnke  of  Norfolk's  attainder,  by  an  Act  of  Mary.     That 
Act  declared  that  the  earlier  Statute  of  38  Henry  VIII., 
which  had  attainted  the  Duke,  was  no  Act,  but  utterly  void, 
providing,  however,  that  this  reversal  should  not  take  from 
the  grantees  of  Henry  VIII.  or  Edward  VI,  any  lands  of 
the  Dnke  which  those  kings  had  granted  to  them  ;  and  this 
provision   was  held  inoperative  to  save  the  rights  of  the 
grantees.     But  this  resulted,  it  is  said,  not  because  the  sav- 
ing clause   was   repugnant  to  the  enacting  part,   but  be- 
cause the  latter,  in  declaring  the   attainder  void,  in  effect 


In 


; » 


!.  •! 
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»  Wilb..  p.  804. 

»  See  Ibid.;  Bish.,  Wr.  L.,  §  68; 
Sedgw.,  p.  50 ;  Potter's  Dwarns,  p. 
119;  Co.  Litt  47a ;  Shep.  Toucbst. 
78.  It  foUows,  that,  in  an  ac- 
tion based  on  the  statute,  the 
pleadings  must  negative  an  ex- 
ception contained  in  the  enacting 
clause,  as  otherwise  it  cannot  be 
seen  that  the  general  language  of 
the  statute  embraces  the  particular 
case:  see  authorities  lust  referred 
to  and  cases  cited  by  them.  It  is 
obvious  that  a  proviso  or  saving 
clause  may  be  engrafted  upon  the 
enacting  clause  as  an  exception  by 
words  of  reference.      Verba  relata 


hoc  maxime  operantur  per  rcfcren- 
tiam,  ut  in  eis  inesso  vidcntur. 
Thus  a  reservation  in  a  general 
clause  of  an  act  of  Parliament,  in 
the  words  **  except  as  hereinafter 
mentioned,"  was  held  to  contain 
the  exception  made  in  a  subsequent 
clause,  as  if  incorporated  in  the 

§eneral  one ;  so  that  plaintiff's 
eclaration  must  state  the  reserva- 
tion and  exception  :  Vavasour  v. 
Oi-mrod,  6  B.  &  C.  480  ;  13  Engl. 
C.  L.  R.  227.  per  Lord  Tenterden. 
(a)  Alton  Wood's  Case,  1  Rep. 
47.  See  Yarmouth  v.  Simmons, 
10  Ch.  D.  518.  [See  also,  Bish.; 
Wr.  L.,  §  65.] 
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established  also  that  the  lands  of  the  Dake  had  never  vested 
in  the  Crown ;  that  none,  consequently,  had  ever  passed  to 
the  grantees ;  and  that  there  was  thns  no  interest  to  be  saved 
on  which  the  clause  coald  operate  (a).  [So  a  ssLving  clanse 
keeping  in  effect  all  acts  regalating  fees,  etc.,  of  officers  was 
Iiold  not  to  apply  to  one  taking  away  fees  entirely.**] 

The  illustrations  given  by  Coke  are  cases  of  conveyance 
of  land  ;  and  the  rule  as  regards  the  construction  of  repug- 
nant passages  in  a  conveyance  by  deed  has  always  been  that' 
the  earlier  of  them  prevails  (h).     But  it  may  be  qaestioned 
whether  there  is  any  solid  ground  for  this  distinction  between 
a  saving  clause  and  a  proviso  in  a  statute.     [^^  There  does 
not  appear'^  to  be  any  real  distinction  between  a  saving  clanse 
and  a  proviso.     Each  of  them  is  ...  '  something  engrafted 
on  a  preceding  enactment.'"    Each  is  *  merely  au  exception 
of  a  special  thing  out  of  the  general  things  mentioned'  in 
the  statute.'*    Each  is  a  limitation  or  exception  to  a  grant 
made  or  authority  conferred,  the  effect  of  which  is  to  declare 
that  the  one  shall  not  operate  or  the  other  be  exercised  an- 
less  in  the  case  provided."    The  office  of  each  is  to  except 
some  particular  case  from  a  general  principle  where  from 
peculiar  circumstances  attending  the  case  there  woald  be 
some  hardship  if  it  were  not  excepted  ;'*  to  qualify,  restrain, 
or  otherwise  modify  the  general  language  of  an  enacting 
clause,  or  to  exclude  some  possible  ground  of  misinterpreta- 
tion that  might  exist  if  cases  which  the  Legislature  did  not 
mean  to  include,  were  brought  within  the  statute.'"*    And 
as  to  a  proviso,  it  has  been  said  that  its  function  is  that  of 
limiting  the  language  of  the  law<maker,  not  of  enlarging  or 


(a)  Plowd.  565  ;  see  Savings  In- 
BtiUition  V.  Makin,  23  Maine,  870. 

>»  Webb  V.  Baird,  6  Ind.  18. 

(b)  Co.  Litt.  118 ;  Shep.  Touchst 
81,  Hard.  94;  FurDivall  v.  Coombea, 
5  M.  &  Gr.  736. 

"  Quoted  from  Wilb.,  at  p.  301. 

"  Cit.  R  V.  Taunton,  St.  Jamefl, 
0  B.  &  C.  at  p.  836,  per  Bay  ley,  J. 

"Clt.  Halliswell  v.  Corp.  of 
Bridgewater,  2  Anderson,  at  p. 
102. 


"  Cit  Voorhees  ▼.  Bank  of  U.  8., 
10  Pet.  449.  at  p.  471. 

"  Cit.  Huidekoper's  Lessee  v. 
Burma,  1  Wash,  at  p.  119. 

>»  Cit.  Wayman  v.  Southanl,  10 
Wheat,  at  p.  80  ;  Minis  v.  U.  S., 
16  Pet.  at  p.  445.  And  see  Sar. 
B'k  v.vU.  S..  19  Wall.  227  ;  Boon 
y.  Juliet,  2  111.  258;  Ihmaen  v. 
Nay.  Co.,  82  Pa.  St.  158.  157; 
Sedgw.,  at  p.  49.  But  see  Bish., 
Wr.L.,  §§59,65.    ^ 
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extending  tLe  act  or  section  of  which  it  is  a  part,"*  and  its 
effect  that  of  negativing  an  authority  granted  beyond  its 
prescribed  and  clearly  defined  limits." 

§  185.  [It  wonld  seem  logically  to  follow  from  this  view, 
that,  where  the  proviso  or  saving  clause  exceeds  that  func- 
tion,— viz.,  that  of  creating  an  exception  of  some  special 
thing  from  general  language,  or  excluding  some  possible 
ground  of  misapprehension,  it  must  fail  to  be  of  any  valid- 
ity. Accordingly,  it  has  been  held  that  a  proviso,  as  well 
as  a  saving  clause,  which  is  repugnant  to  the  enacting  clause 
or  purview"  is  to  be  held  void.**  On  the  other  hand  it  is 
maintained,  that]  when  the  proviso  appended  to  the  enact- 
ing part  is  repugnant  to  it-  it  unquestionably  repeals  the 
enacting  part  (a).  The  latc^  of  two  passages  in  a  statute, 
being  the  expression  of  the  later  intention,  should  prevail 
over  the  earlier;  as  it  unquestionably  would,  if  it  were 
embodied  in  a  separate  Act.**  [But  it  has  been  forcibly 
pointed  out,  by  an  eminent  writer  upon  this  subject,"  that 
since  the  several  parts  of  a  statute  are  enacted  simul- 
taneously, and  so  appear  by  the  legislative  records,  there  is, 
in  reason,  no  room  for  the  presumption  upon  which  this 
rule  professes  to  be  based  ;  and  that  the  rule  now  ought  to  be 
that  the  location  of  a  clause  ought  not  to  have  the  impor- 
tance attached  to  it  which  it  formerly  had  ;  so  that  an  irrec- 
oncilable conflict  between  two  clauses  ^^  may  vitiate  the 
T^hole,  or  the  part  to  which  the  clauses  relate,  or  the  one  or 
the  other  may  give  way  according  to  the  nature  of  the 


«•  Be  Webb,  24  How.  Pr.  (N.  Y.) 
247. 

'*  Comm'rs  of  Kensington  v. 
Keitb,  2  Pa.  St.  218. 

**  What  comes  within  the  **  pur- 
view of  a  statute,  means  the  cnact- 
iogpart,  or  body,  of  the  same,  as 
distlDguished  from  the  preamble, 
Mvlng  clause  and  proviso  :"  The 
San  Pedro,  2  Wheat.  182  ;  Sedgw. 
p.  45. 

**  See  Mason  v.  Boom  Co.,  8 
Wall.  Jr.  252;  Outran  v.  Bridge  Co., 
27  Pa.  St.  808,  809  ;  Exp.  Mayor's 
Ct,  4  Clark  (Pa.)  815 ;  1  Kent. 


Comm.*  468  ;  though  that  principle 
is  held  not  to  apply  to  acts  con- 
stituting private  corporations,  any 
ambiguity  in  such  acts  being  re- 
solved against  the  corporation, 
in  favor  of  the  public  :  Dugan  v. 
Bridge  Co.,  supra. 

(a)  Atty.-GhBnl.  ▼.  Chelsea 
Waterworks,  Fitzg.  19.  [Far- 
mers' B'k  V.  Hale,  69  N.  Y.  58  ; 
Townsend  v.  Brown,  24  N.  J.  L. 
80;Bish..  Wr.  L.,  §65.] 

^  See  Farmers'  B'k  v.  Hale, 
supra. 

••  See  Bish.,  Wr.  h.,  %  68. 
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caBe.""    And  ^  the  trae  principle  nndoubtedlj  is,  that  the 
sonnd  interpretation  and  meaning  of  a  statate,  on  a  v^iew'  of 
the  enacting  clause  and   proviso,    taken    and    construed 
together,  is  to  prevail.     If  the  principal  object  of   the  act 
can  be  accomplished,  and  stand  nnder  the  restriction  of  the 
proviso,  the  same  is  not  to  be  held  void  for  repngnancjr/"* 
Nor,  of  course,  if  a  reasonable  operation  can  be  given  to  the 
proviso  consistent  with  the  principal  object  of -the   act  as 
gathered  from  its  purview,  can  there  be  any  question    of  a 
repeal  of  the  latter  by  the  former ;  and  in  construing  stat- 
utes, the  terms  of  a  proviso  may  be  limited  by  the  general 
scope  of  the  enacting  clause,  to  avoid  repugnancy.*"    Tlins, 
a  proviso  may  have  the  effect  of  suspending,  for  a  time,  the 
operation  of  a  statute  and  preserving  in  force  another  which 
would  be  repealed  by  it  immediately ;  as,  where  an  act, 
declared   to   be  in   effect  from   the  date  of   its   passage, 
changed  the  time  for  holding  a  certain  court  in  a  certain 
district,  but  contained  a  proviso  that  the  first  term  should  be 
held  in  a  particular  county,  which,  under  certain  other  pro- 
visions of  tlie  act,  could  not  be  done  until  six  months  after 
the  passage  of  the  act,  it  was  held  that  the  previously  exist- 
ing law  was  thereby  preserved  in  force  until  such    term 
could  be  held  in  the  county  designated.* 

§  186.  Oonitructioa  of  FtovImm,  otc^From  a  consideration 
of  the  office  and  function  of  a  proviso,  it  would  seem  to 
follow  that  it  can  have  no  existence,  separate  and  apart  from 
the  provision  which  it  is  designed  to  limit.  *^  If  it  was  not 
intended  to  restrain  the  general  clause,  it  was  a  nullity."** 
Upon  the  repeal  of  the  act,  it  falls,  and  does  not  continue  in 
force  as  an  independent  enactment.'^  Where  it  follows  and 
restricts  an  enacting  clause  general  in  its  scope  and  language. 


••  Ibid. 

"  Folmer's  App.,  87  Pa.  St.  188, 
187  ;  1  Kent,  Comm.  *468,  note  b. 
And  see  Renner  v.  Bennett,  21 
Ohio  St.  481. 

*^  Treas'r  of  Vermont  v.  Clark, 
10  Yt.  129.  And  see  Sav.  Institu- 
tion ▼.  Makin,  23  Me.  860. 

*•  Graves  ▼.  State,  6  Tex.  App. 
228.  And  see  Clarke  v.  Rochester, 
24  Barb.  (N.  Y.)  446,  for  similar 


construction  of  an  act  amending 
the  charter  of  a  city,  but  proWd- 
ing  that  certain  sections  should 
not  take  effect  until  approve  by 
the  corporation. 

«  Ihmsen  v.  Nav.  Co.,  82  Pa. 
St.  158, 157.  Bat  see  Bish..  Wr. 
L.,  %  65. 

«  Church  V.  Stadler,  16  Ind. 
468. 
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it  is  to  be  strictly  construed  and  limited  to  the  objects  fairly 
within  its  terms."     Consequently,  an  exception,  from  the 
general  provisions  of  an  act  exempting  property  from  exe- 
cntion,   of  cases  of  claims  for  wages  of  '*  laborers  or  serv- 
ants,'' wonld  not  include  those  of  pei*son»  occupying  the 
position  of  book-keeper,  or  the  like.**    Nor  would  an  excep- 
tion from  the  benefits  of  the  statute  of  limitations  of  Jiotes, 
bills,  or  other  evidences  of  debt  issued  by  any  bank  or  other 
moneyed   corporation,  cover  notes  of  a  railroad  company 
authorized  by  law  to  be  circulated  as  money.**     Moreover,  a 
proviso  is  always  to  be  construed  with   reference   to   the 
immediately  preceding  parts  of  the  clause  to  which  it  is 
attached**    and    limits    only   the   passage   to   which   it  is 
appended,  and  not  the  whole  section   or  act,**  or,  at  least, 
owly  the  section  with   which   it  is  incorporated.*^    Thus, 
where  a  section  of  an  act  ended  with  a  proviso  that  no  debtor 
should  be  imprisoned  on  any  process  for  more  than  twelve 
months  for  any  debt  incurred  before  the  filing  of  his  peti- 
tion, in  case  a  final  order  for  protection  from  process  was 
refused,  it  was  held  that  this  did  not  refer  to  all  cases  where 
tlie  final  order  was  refused,  but  only  to  such  as  were  sug- 
gested in  the  preceding  part  of  the  section  ;**  and  where  the 
third  section  of  an  act  gave  a  court  stenographer  a  compen- 
sation of  $10  per  day  spent  in  court  taking  notes,  with  a 
proviso,  that  the  whole  compensation,  in  counties  of  a  certain 
number  of  inhabitants,  should  not  exceed  $1200  per  annum, 
and  the  fourth  section  required  him  to  write  out  the  notes  in 
long  hand,  when  ordered  by  the  court  to  do  so,  at  a  certain 
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»  U.  8.  V.  Dickson,  15  Pet.  141. 
165  ;  Epps  V.  Epps,  17  111.  190  ; 
Roberts  v.  Yarboro.  41  Tex.  449. 
Built  is  said,  that,  in  a  criminal 
statute,  an  exception  or  proviso 
will  be  liberally  construed  in  favor 
ot  the  defendant:  see  Bish.,  Wr. 
L.,  §1  226,  227.  229  ;  and  be  need 
only  briug  himself  within  its  letter, 
to  be  eniiiled  to  its  benefit,  regard- 
less of  its  intent :  ib.  §  229.  And 
80,  provisos  and  saving  clauses 
pmteclin*  acts  done  under  a  stat- 
ute repealed  are  lohe  liberally  con- 
strued :  Poster  v.  Pritchard,  2  H. 
«^.  151 ;  40  E.  L.  &  Eq.  R.  446. 

17 


And  a  clause  saving  rights  exist- 
ing at  the  '* passage"  of  an  act 
will  protect  riglits  existing  at  the 
time  of  its  going  into  effect: 
Roirers  v.  Vass,  6  Iowa,  405. 

"  Epps  V.  Epps,  supra.  Comp. 
ante.  §  99. 

»*  Butts  V.  R.  R.  Co.,  68  Miss. 
462. 

w  Wilb.,  p.  802,  <;it.  Exp.  Part- 
ington. 6  Q.  B.  649.  at  p.  658. 

••  Ibid.;  Spi-ing  v.  Collector.  78 
111.  101. 

"  Lehigh  Co.  v.  Meyt.,  102  Pa. 
St.  479. 

•*  Exp.  Partington,  supra. 
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rate  of  compeDsatioD,  it  was  held    that  the  effect  of  the 
proviso  was  limited  to    the  cornpensation    and    services 
required  by  the  third  section,  and  that,  if  the  compenBation 
for  services  of  the  kind  designated  in  the  fourth    section, 
together  with  the  per  diem  allowance  made  by  the  third, 
exceeded  $1200,  the  county  was  liable  therefor."     But  it  is 
said*'  that  the  mere  fact  "  that  a  proviso  was  printed  as  part 
of  any  one  section  did  not,  at  the  time  when  statutes  were 
not  divided  into  sections  upon  the  roll,  limit  the   effect  or 
construction  of  the  proviso."       *The  question  whether  a 
proviso  in  the  whole  or  in  part  relates  to  and    quah'fies, 
restrains  or  operates  upon  the  immediately  preceding  pro- 
visions only  of  the  statute,  or  whetlier  it  must  be  taken  to 
extend  in  the  whole  or  in  part  to  all  the  preceding  matters 
contained  "in  the  statute,  must  depend,  I  think,  npon  its 
words  and  import,  and  not  upon  the  division  into  sections 
that  may  be  made  for  convenience  of  reference  in  the  printed 
copies  of  the  statute.'  "*'      Remembering  the  slight  impor- 
tance that  is  to  be  attached  to  the  mere  arbitrary  divisions  of 
statutes  by  the  Legislature  itself,**  this  rule,  it  seems,    must 
still,  with  proper  limits  and  caution  as  to  the  application  of 
it,  be  deemed  a  reasonable  one.    Thus,  where  the  first  sec- 
tion of  an  act  gave  to  registers,  etc.,  of  the  land  office  tlie 
right  to  charge  certain  fees  for  certain  services ;  tlie  next 
gave  the  right  to  registere,  in  or  out  of  olHce,   to  be  com- 
pensated by  the  United  States  for  similar  past  services  at  the 
same  rate ;  and  at  the  end  of  this  section  came  a  proviso  that 
no  register  or  receiver  should  receive  for  his  services  during 
every  year  a  greater  compensation  than  tlje  maximum  tlien 
allowed  by  law,  it  was  held  that  the  proviso  applied  to  the 
whole  act  and  limited  the  compensation  for  future  services  as 
well  as  past."     Conversely,  a  proviso  in  the  first  section  of 
an   act,  that  it  should   not  apply  to  estates  in  process  of 
settlement,  was  held  to  apply  equally  to  the  second  section 
of  the  act,  repealing  the  existing  law." 

'•  Lehigh  Co.  v.  Meyer,  supra. 

«  Wilb..  pp.  802-303. 

«  Cit.  R.  V.  Thvelkeld,  4  B.  & 
Ad.,  at  pp.  285,  236;  Wells  v.  Ig- 
gulden,  8  B.  &  C.  at  p.  189. 

^  K.  V.  Newark,  3  B.  &  C,  at  p. 
71,  per  Holroyd,  J. 


*»  See  ante,  §§  61,  69-70. 

**  U.  S.  V.  Babbit.  1  Black  55. 

«  Mechanics',  etc..  B'k's  A  pp., 
81  Conn.  63.  See  Poster  v.  Prit- 
chard.  supra;  Rogers  v.  Va^> 
supra. 
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§  187.  Repugnant  Acta  paued  at  Difierent    SeMloiui. — [The 

Bame  rale,  which,  between  two  iiTecoricilable  passages  or 
provisions  in  the  same  statute,  gives  validity  to  the  later 
one,  reqaires,  that,  where  two  statutes  are  irreconcilable  and 
matoally  repugnant,  the  one  later  in  date  or  order  should  be 
lield  to  repeal  the  earlier  one.** 

§  188.  Repugnant  Acta  passed  at  Same  Session. — [Not  only 
fitatntes  passed  at  different  sessions  of  the  Legislature  may 
thus  affect  each  other,  but  a  repeal  by  implication  has  been 
effected  where  two  inconsistent  enactments  have  been  passed 
at  the  same  session  ;**  even  while  the  earlier  act  was  in  its 
progress  to  become  a  law,  but  before  it  had  become  so  by 
the  executive  approval  ;**  it  being  said  that  the  parliamentary 
rule,  that  an  act  shall  not  be  repealed  at  the  session  at  which 
it  was  passed,  has  no  reference  to  repeal  by  implication/* 
But,  as  has  been  seen,  statutes  enacted  at  the  same  session 


•  • 


*•  See  U.  8.  v.  Irwin,  6  McLean 

1«8;  Morlot  y.  Lawrence,  1  Blatchf., 

•008;   Powers  v.  Barney,  6  Id.  203; 

Union   Iron  Co.  v.  Pierce,  4  Biss. 

■827:  U.  8.  v.  Barr.  4  Sawyer,  254; 

West  V.  Pine,  4  Wash.  691;  Ogden 

T.  Witherspoon,     2     Hayw.   227; 

Kingsland  v.  Palmer,  52  N.  Y.  83; 

Lyddyv.  Long  Island  (yity,   104 

Id.  218;   Bowcn    v.  I^ease,  5    Hill 

<N.  y.)  221;  Rochester  v.  Barnes, 

26   Barb.  (N.  Y.)  657;    People    v. 

New  York.  32  Id.  102;  Excelsior. 

etc.,  Co.  V.   Embury,  67  Id.  261; 

Pease  v.    Whitney.  5    Mass.  380; 

New  Loudon,  etc..  K.  R.  Co.  v.  R 

R.  Co.,  102  Id.  886;  West  Chicajro 

Park  Comm'rs.  v.  Brenock,  18  III. 

App.  509;  Korah  v.  Ottawa,  32  111. 

121;  Sullivan  v.  People,  15  Id.  233; 

>l^vorc  V.  Moss.  14Id.  100;  Slate  v. 

Smiih.  7Iowa  244;  Casey  v.  Harued. 

5  111.  1;  Edgar  v.  Greer,  8  Id.  394; 

K\nDey  y.  Mallory,    8    Ala.  626; 

George  v.    Skcates.  19    Id.   788: 

Commercial   B'k  v.  Chambers.  10 

MisB.  9;  State  v.  Blake,  82  N.  J.  L. 

208;  Jeney  City  v.  R.  R.  Co..  20  N. 

J.  Eq.   860;    feoulhwark    B'k   v. 

Oom'th,  26  Pa.  St.  446;  Johnston's 

Est..  83  Pa.  St.  511;  Com'th  v.  R. 

R.  Co..  53  Id.  62;  People  v.  Grip- 

pen,  20  Cal.  677;  Exp.  Smith,  40 

W.  419;  Psrrott   v.    Stevens,    87 


Conn.  98;  Tlerney  v.  Dodge,  9 
Minn.  166;  Cumberland  v.  !&lagru- 
der.  84  Md.  881;  Moore  v.  Vance,  1 
Ohio  10;  State  v.  Miskimons,  2 
Ind.  440;  State  v.  Youmans,  5  Id. 
280  ;  Peru,  etc.,  R.  R.  Co.  v.  Brad- 
shaw,  6  Id.  146;  Comm'rs  v.  Polts, 
10  Id.  286;  Dowell  v.  Slate,  58  Id. 
333;  Swinney  v.  R.  R.  Co..  59  Id. 
205;  Ham  v.  State,  7  Blackf.  (Ind.) 
314;  McCJuilkin  v.  Doe.  8  Id.  581; 
Adams  v.  Ashby,  2  Bibb  (Ky.)  06; 
Maddox  v.  Graham.  2  Mete,  (fcy.) 
56;  Naz.  Lit., etc-,  Inst.  v.  Com*th, 
14  B.  Mon.  (Ky.)  266;  Eckloflf  v. 
District  of  Columbia,  4  Mackey 
(p.  C.)  572;  Morrison  v.  Barksdale, 
Harp.  (S.C.)  101;  Byrne  v.  Stewart, 
8  Dcsau.  (S.  C.)  135;  State  v.  StoU, 
2  Rich.  N.  S.  (S.  C.)  538:  Grant 
Co.  V.  Sels,  5  Orec:.  248;  Hurst  v. 
Hawo.  Id.  275;  Thorpe  v.  School- 
ing, 7  Nev.  15;  Greelev  v.  Jackson- 
ville, 17  Fla.  174;  Branagan  v. 
Dulaney,  8  Col.  408. 

*^  R.  V.  Middlesex  Justices,  2  B. 
&  Ad.  818;  Johnson  v.  Byrd. 
Hempst.  434;  Bourgignon,  etc., 
Ass*n  V.  Com'th,  98  Pa.  St.  54; 
Atty.-Gen.  v.  Brown,  1  Wis.  513; 
People  V.  Lytic.  1  Idaho.  161. 

«  Southw.  B'k.  V.  Com'th,  26 
Pa.  St.  446. 

^  Spencer  v.  State,  6  Ind.  41. 
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ai*e  to  be  constraed,  to  a  certain  extent,  as  one  entire  act,  and 
therefore  it  is  said,  that,  in  order  to  make  a  later  enactment 
repeal   a  former  one,  passed  at  the  same  session,  there 
mast  be  an  express  declaration,  or  an  absolute   inconsist- 
ency ;**  that  is,  there  is  in  such  a  case  probably  a  stronger 
presumption  against  an  intention  to  repeal,  which   is  nnex> 
pressed,  than  in   the  case   of  statutes  passed   at   different 
sessions.     For,  whilst  the  rule  as  to  the  latter  is,  in  general, 
that,  if  possible,  the  construction  must  be  such  as  to  permit 
both  acts  to  stand,  yet  "  it  can  hardly  be  said  that  there  are 
any  absolute  rules  for  determining  the  question  of  implied 
repeal.    The  question,  in  every  case,  is  whether  the  intention 
of  the  later  act,  as  ascertained  by  judicial  construction  npon 
all  the  grounds  applicable  to  it,  is  to  lay  down  a  rale  which 
puts  aside  the  rule  provided  by  the  earlier  act ;  and  it  is  not 
reasonable,  nor  do  we  conceive  it*to  be  the  law,  that  the 
intent  of  the  later  act  is  always  to  be  narrowed  down  so  as, 
if  possible,  to  preserve  the  operation  of  the  earlier  act.  .  . 
We  think  we  are  bound  to  consider  the  special  nature  and 
object  of  [the  particular]  kind  of  legislation  [to  which  the 
statutes  in  question  belong,]  and  whether  [they]  present  a 
case  which  stands  in  the  same  plane  with  the  statutes  to 
which    the   doctrine  of    enforced   co-operation    has   ordi- 
narily been  applied.""  ^ 

§  189.  AcU  paaied  Same  Day. — [Two  inconsistent  acts 
passed  at  precisely  the  same  time  must  necessarily  nulh'fy 
each  other.**  To  escape  this  result  as  to  statutes  passed  or 
approved  on  the  same  day,  it  is  the  rule  that  the  one  later 
approved  may  repeal  the  earlier  to  the  extent  of  the  re- 
pugnancy between  them  ;••  and  especially  is  such  the  effect 
of  an  act  passed  the  same  day  with  another  inconsistent  one, 
but  later  in  number  as  a  chapter  of  the  laws,  and  being  local 
or  particular  in  its  application,**  and  intended  to  take  effect 


w  Peyton  v.  Mosely,  8  T.  B.  Mon. 
(Ky.)  77.  See,  as  to  constructioa 
as  one  act.  §  4(i. 

»»  Eckloff  v.  District  of  Colum- 
bia, 4  Mackey  (D.  C.)  573.  per 
James,  J. 

w  Stale  V.  Hcidorn,  74  Mo.  410. 

M  Strauss  v.  Heiss,  48  Md.  292. 


Fractions  of  a  day  may  be  noticed 
to  prevent  sreat  miscbief  or  incon- 
venience :  Hampton  v.  Erenzellcr, 
2  Browne  (Pa.)  19.  Post.  §§  389, 
acq.,  498. 

^  Mead  v.  Bagnall,  15  Wis.  156; 
and  sec  case  in  next  note.  But  ace 
§189. 
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at  a  later  date  than  the  previoas  more  general  one.**    Bat^  of 

coQUBe,  the  same  rule  that  reqaires  the  Iiarmonization  of  two 

acts  passed  the  same  session,  if  possible,  applies  with  at 

least  equal  force  to  acts  passed  on  the  same  day.**    Thns^ 

where  an  act  provided  that  deeds  should  be  registered  in  the 

probate  registry  for  the  county  or  city  where  the  property 

was  situated,  and  another,  passed  the  same  day,  that  deeds 

niiglit  be  registered  in  the  county  registry,  it  was  held  that 

the  two  acts  should  be  construed  together,  with  the  effect  of 

allowing  deeds  relating  to  lands  in  a  city  to  be  registered  in 

a  county  registry."    And  so  where  two  acts  upon  the  same 

subject  i^ere  passed  on  the  same  day,  the  one  to  go  into  effect 

immediately,  the  other,  apparently  dispensing  with  most  of 

the  matters  provided  for  in  the  first,  to  go  into  effect  at  a 

future  day,  it  was  held  that  full  effect  could  be  given  to  both 

acts  without  imputing  inconsistency  to  the  Legislature.** 

§  190.  [As  to  the  question  which  of  two  acts  is  to  be 
regarded  as  the  later,  it  is  said  that  the  date  of  approval, 
not  that   of    publication,  is  controlling  in  the  determina- 
tion of  the  Legislative  intent,  so  far  as  the   same  depends 
upon  priority  of  action  ;••  so  that  the  mere  fact  that  a  statute, 
in  the  authorized    publication    of   laws,    precedes  another 
of  a  later,  or  perhaps  of  the  same  date,  was  held  ineffec- 
tual   to   enable    the    latter    to    modify  or   supersede    the 
former."     But,  as  between  the  date  of  passage  and  that  of 
approval,  it  was  held  in  Pennsylvania,  that  the  fact  that  the 
governor's  signature  was  appended  to   an   act   which  was 
repealed,  in  part,  by  another  passed  and  signed  while  the  first 
was  before  him,  would  not,  of  course,  revive   the  repealed 
clause,  the  repeal  being,  thoufijh  only  implied  and  not  express, 
unmistakably  intended."  "  He  had  no  more  power  to  reinstate 
the  abolished  section,  than  he  had  to  make  a  new  law Avith- 
out  the  sanction  of  the  Legislature.""  On  the  other  hand,  in 


"  Metrop.  B'd  of  Health  v. 
fichmades,  3  Daly  (N.Y.)  282.  See, 
bowever,  upon  lliis  Bubjecl,  so  fur 
as  it  depends  upon  the  commence- 
ment  of  statutes,  post,  §§  190,  600. 

»•  See  ante,  §  45. 

"  Benle  v.  Hale,  4  How.  87. 

"  Pouke  V.  Fleming.  13  Md.  392. 

••  Mead  v.  Bagnall,  15  Wis.  156. 


w  Thomas  v.  Collins,  58  Mich. 
64. 

"  Southwark  B'k  v.  Com'th,  26 
Pa.  St.  446  ;  such  intention  being 
shown  from  the  legislative  Jour- 
nals. 

«  Ibid.,  at  p.  451,  per  Lewis^ 
C.J. 
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Eansafi)  where  a  code  provided  that  it  ehonld  go  into 
effect  on  Jane  1,  and  a  sab^cquent  act,  expressly  amenda- 
tory of  the  code,  declared  that  the  same  shoald  go  into 
effect  from  and  after  the  date  of  the  passage  of  the 
amendatory  act,  the  latter  being  approved  on  Febraary  10, 
and  the  code  on  February  11,  it  was  held  that  the  act 
last  approved  mast  control,  i.  e,y  that  the  code  went  into 
effect  on  June  I.** 

§  191.  Oonstitntional  RequisiiM  u  to  Repeal  InapplicaU*  to 
Implied  Repeal. — [It  may  be  here  observed  that  the  doctrine 
of  implied  repeal  is  not  destroyed  by  constitutional  provisions 
directing  certain  observances  by  the  Legislature  in  repealing 
enactments,  e.  p^.,  that  repealing  acts  shall  recite  the  title  or 
substance  of  the  act  intended  to  be  repealed  ;**  or  restricting 
acts  to  a  single  subject  to  be  expressed  in  the  title.**     Of 
course,  where  an  act  is  passed  inconsistent  with  a  fornier 
statute,  but  containing  no  express  repeal  of  the  same,  in 
accordance  with  constitutional  requirements  of  form,  and  a 
few  days  later  another  is  adopted  removing  the  conflict 
between   the  two,  the  act   which    would   otherwise   have 
operated  as  a  repealing  act  is  unobjectionable  on  the  score  of 
constitutional  defect  and  must  be  held  valid.** 


1 


§  192.  Repeal  by  Unconstitutional  Acta.— [On  the  other  hand, 
it  would  seem  that  no  repeal  by  implication  can  result  from 
a  provision  in  a  subsequent  statute  when  that  provision  is 

the  text  is  tacitly  acted  upon  in  an 
UDCouDtable  number  of  decisions, 
recognizing  implied  repeals  under 
similar  coostitutionnl  provisiooti. 
But  it  may  be  too  broad  to  say 
that  sucli  provisions  have  no  effect 
whatever  upon  the  doctrine  of  im- 
plied repeal,  or  its  application.  It 
may  veiy  reasonably  be  supposed 
that  the  exercise  of  the  power 
of  express  repeal  bein^  subjected 
to  such  restrictions  in  the  interest 
of  certainly,  an  intention  to  exer- 
cise the  power  of  implied  repeal 
should  not  be  presumed,  except  in 
the  clearest  cases. 

•»  Geiscn  v.  Uciderich,  supra. 

••  Morrell    v.    Fickle,    8    Lea 
(Tenn.)  79. 


**  Elliott  V.  Lochnane,   1  Kan. 
120. 

«*  Home  Ins.  Co.  v.  Taxing 
Distr.,  4  Lea  O'eno.)  644  ;  Ballen- 
line  V.  Pulaski.  15  Id.  C33;  Poe  v. 
Slate,  85  Tenn.  495;  and  see  to 
siirae  effect :  Geisen  v.  Heiderich, 
104  III.  537  ;  Swartwoui  v.  Air 
Line  Co.,  24  Id.  889;  Lehman  v. 
McBride.  15  Ohio  St.  573;  Spencer 
V.  State,  5  Ind.  41;  Branhara  v. 
Lange,  16  Id.  497;  Anderson  v. 
Cv>ni'th.  18  Gralt.  (Va.)  295;  and 
see  also  Falconer  v.  Robinson,  46 
Ala.  340.  Compare,  however, 
Greclc}'^  v.  Jacksonville,  17  Fla. 
174.  "The  same  is  true  of  statutes 
acling,  implktdly,  as  amendments 
of  others:  People  v.  Mahaney,  18 
Mich.  481.    The  doctrine  stated  in 
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itaelf  doFoid  of  constitntional  force.  Thus,  where  the  con- 
stitntioD  reqnires  the  subject  of  an  enactment  to  be  indicated 
Vn  its  title,  it  was  held  that  an  act  was  not  to  be  deemed 
repealed  by  a  later  repugnant  one,  whose  subject-matter, 
^lowever,  on  the  point  of  such  inconsistency,  was  germane 
to  nothing  in  its  title.** 

§    193.  When  Later  Act  does  not  Repeal  Sarller  Repugnant  Act 

— ^The  rule  that  a  later  act  repeals,  by  implication,  that 
which  is  inconsistent  with  it  in  an  earlier  one  is,  however, 
but  the  expression  of  an  intention  presumed  to  be  entertained 
by  the  Legislature  in  making  the  law.    As  such,  it  is  of  course 
negatived  and  rendered  inoperative  by  the  expression  of  a 
contrary  intention  in  the  later  statute."     And  if,  in  passing 
an  act,  the  Legislature  declares  that  another  earlier  act  is  ^'  to. 
luive  the  same  effect  as  if  passed  after  this  Act," — a  provis- 
ion, which,  though  somewhat  anomalous,  does  not  transcend 
the  legislative  power," — the  position  of  the  two  acts,  for  the 
purposes  of  construction,  as  to  the  relative  effect  of  one  upon 
repugnant  provisions  in  the  other,  is  reversed  ;  i.  e,^  wher- 
ever the  two  are  in  conflict,  the  later  is  subordinate  to  the 
earlier.'^ 

§  194.  Re-enaotments. — It  has  been  held  that  where  a 
statute  merely  re-enacts  the  provision  of  an  earlier  one,  it  is 
to  be  read  as  part  of  the  earlier  statute,  and  not  of  the  re- 


•*  Miller  v.  Edwards.  8  Col.  628. 
Bimilarly,   it  has  been  said  that 
a  repeal  of  all  laws  incoDsistcnt 
wiih  a  Biatule  does  Dot  f^ect  laws 
incoQsistent  with  such  pnrts  there- 
of as  are  themselves  unconstitu- 
tional and  void :     Dcvoy  v.  New 
ITork.  35  Barb.  (N.  Y.)  264;  Hsir- 
bock  V.   New    York,    10    Bosw. 
(N.  Y.)  86G;  Sullivan  v.  Adams.  8 
Gray  (Mass.)  470.      It  has,  indeed, 
l)ecnlic]d  that  a  repealing  clause 
in  a  statute  may  be  valid,  though 
every  other  porticm  of  it  be  uncon- 
stilulional:     Ely  v.  Thompson,  8 
A'.  R.»  Marsh.  (Ky.)  70;  and  see 
Harvey  v.  Virginia.  20  Fed.  Rep. 
411.  But,  excoutrarlo,  it  is  asserted, 
^Vial,  where  an  act,  in  its  substan- 
tial provisions,  is  uncoqstitutional, 
ft  clause  declaring  all  acts  incon- 


sistent therewith  repealed  must,  of 
necessity,  leave  those  acts  unaf- 
fected: Tims  V.  State,  26  Ala.  165; 
State  V.  Lacrosse,  11  Wis.  61; 
Sliepardsou  v.  R.  R.  Co.,  6  Id. 
605;  unless  it  is  apparent  that  the 
Legislature  intended  to  repeal  the 
old  law  at  all  events:  Childs  v. 
Shower,  18  Iowa,  261.  Similarly 
it  has  been  held,  that,  where  one 
section  of  an  unconstitutional  act 
repealed  all  existing  statutes  on 
the  subject,  they  were  left  unim- 
paired thereby:  People  v.  Tip- 
haine.  8  Park.  Cr.  (N.  Y.)  241. 
Comp.  Bish.,  Wr.   L.,  §§  84,  152. 

•8  See  People  v.  Kelly.  7  Robt. 
(N.  Y.)  592. 

••  People  v.  Jaehne,  108  N.  Y. 
182.    And  see  ante.  §  183. 

'•  Ibid.   See  further,  post,  §  222. 
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enacting  one,  if  it  is  in  oonflici  witli  another  passed  after  the 
first,  but  before  the  last  Act ;  and  therefore  does  not  repeal 
by  implication  the  intermediate  one  {a),     [And  the  re-eoact- 
ment,  at  the  same  session   of  the  Legislature,  of    certain 
sections  of  one  act  in  a  subsequent  one,  providing,  except  in 
the  re-enacted  sections,  a  different  scheme  from  the  first,  was 
held  not  to  work  a  repeal,  by  implication,  of  those  sections 
in  the  fii*st  act ;  and  a  provision  in  the  second  act  suspending 
the  operation  of  those  sections  in  it,  did  not  suspend  the 
operation  of  the  same  sections  in  the  first  act,  according  to 
which  they  were  to  take  cflEect  at  once." 

§  195.  AmendoMnts. — [An  amendment  of  a  statute  may  or 
may  not  operate  as  an  implied  repeal  of  the  original  law. 
.If  it  does  not  change  the  same,  but  merely  adds  sometfiing 
to  it,  it  is  not,  in  general,  a  repeal  thereof."     Where,  on  the    ' 
other  hand,  the  amendment  changes  the  old   law    in   its 
substantial  provisions,  it  must,  by  necessary  implication,  re- 
peal it  to  the  extent  to  which  the  new  is  in  conflict   with, 
and  repugnant  to,  the  old  ;"  but  not  beyond.     Thus,  whei-e, 
under  a  statute  fixing  the  limit  of  grand  larceny  at  $5  or 
upwards,  an  offence  was  committed  consisting  in  the  larceny 
of  $23,  and  before  trial  and  conviction,  an  amendatory  act 
was  passed   changing   the    limit  from   $5   to  $15   as  the 
minimum  to  constitute  grand  larceny,  it  was  held  that  there 
was  no  repeal  of  the  earlier  act  except  as  to  the  limit, — a 
change  which  did  not  affect  the  case  in  question,  since  there 
never  waff  a  time  when  the  larceny  of  an  amount  exceeding 
$15  did  not  constitute  grand  larceny  under  the   law/^    If, 
however,  the  amendatory  statute  covers  the  entire  subject 
matter  of  the  old  law,  and  is  inconsistent  with  its  provisions, 
it  must  be  held  to  repeal  the  Siime  by  implication."    And 
even  if  it  is  not  repugnant  in  express  terms,  yet,  if  it  covers 


(a)  Morisse  v.  Royal  Britisli 
Baok,  1  C.  B.  N.  S.  67,  26  L.  J. 
62  ;  per  Willes,  J.,  citing  WaUace 
V.  Blackwell,  8  Drew.  538;  and 
see  R.  V.  Dove,  3  B.  &  A.  596. 

"  Powers  V.  Sliepard,  48  N.  Y. 
540.     Sec  post,  §  490. 

'*  Longlois  V.  Longlois,  48  Ind. 
60. 

"'^  Ibid.  ;  Breitung  v.   Lindauer, 


87  Mich.  217.  And  see  McRobert 
V.  Wnshburne,  10  Minn.  23,  infra. 

"State  V.  Miner,  68  Ind.  399. 
and  accordingly  the  order  of  the 
lower  court  quashing  the  indict- 
ment, on  tlie  ground  of  a  repent  of 
the  older  act,  was  held  to  be  error. 

w  Pana  v.  Bowler.  107  U.  S.  529; 
Longlois  v.  Longlois,  48  Ind.  60. 
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^]be  '^rbole  subject  of  thd  amended  act,  and  contains  new  pro- 
visions showing  it  to  be  intended  as  a  snbstitate  for  the 
«ame,  it  will  operate  as  a  repeal  of  it/*  But  an  amenda- 
tory statute  should  not  receive  a  forced  construction  so  as  to 
TDake  it  a  repealing  statute/^  And  an  unconstitutional 
amendment  cannot  have  the  effect  of  repealing,  bj  mere 
implication,  the  original  act/* 

§    196.  Amendments  » lo  as  to  read,"  eto. — [Where  an  act  or 

portion  df  an  act  is  amended  ^^  so  as  to  read ''  in  a  prescribed 
^aj,  it  has  been  said  that  the  section  amended  is  entirelj 
repealed  and   obliterated  thereby.^    It  is  perfectly  clear, 
t^iat,  as  to  all  matters  contained  in  the  original  enactment, 
and  not  incorporated  in  the  amendment,  the  latter  must  be 
lield  to  have  the  effect  of  a  repeal.**     But  as  to  the  remain- 
der, i.  e,y  that,  which,    in  the  amendatory  act,  is  declared 
thereafter  to  be  its  form  and  effect,  it  would  seem  that  even 
an  amendment  in  the  phrase  indicated,  does  not  have  the 
effect  of  a  simultaneous  repeal  and  re-enactment,*'  but  that  of 
a  merger  of  the  original  statute,  in  the  new,  leaving  the  old 
statute  no  vitality  distinct  from  the  new,  and  of  force  only 
aa  to  past  transactions,"  as  to  which  it  must  be  deemed  to  be 
continued  in  force  as  from  the  time  of  its  first  enactment,** 
vrUilst,  as  to  new  transactions,  its  whole  force  rests  upon  the 
amendatory  statute.**     So  complete,  however,  is  the  merger 
of  an  act  in  such  an  amendment,  that  the   repeal  of   the 
amending   act  is  said  not  to  be   capable   of   reviving   the 
original  law,  but  to  annihilate  the  same  as  effectually  as  if  it 


'•  BreituDgy.  Lindauer,  87  Mich. 
217;  aad  see  Longlois  y.  Longlois, 
aupra. 

"  Lucas  Co.  y.  Ry.  Co.,  67  Iowa 
641. 

"  Exp.  Davis,  21  Fed.  Rep.  896. 
See  also  State  v.  Alexander,  9  Ind. 
887.  But  comp.  Billings  v.  Harvey, 
eCal.381. 

'•  State  y.  Andrews,  20  Tex.  230; 
and  see  Wilkinson  y.  Ketler,  69 
A\&.  806;  Blakemore  y.  Dolan,  60 
Ind.  194. 

*  Moore  y.  Mausert,  49  N.  Y. 
^;  People  y.  Superyisors.  67  Id. 
109;  State  y.  Incrersoll.  17  Wis. 
wl;  Goodno  y.  Oshkosh,  81  Wis. 


127;  Mosby  y.  Ins.  Co.,  81  Gratt. 
(Va.)  639;  and  see  Bisli.,  Wr.  L.,  § 
15  2a.   See  Addenda, 

"Burwell  y.  Tullis,  12  Minn. 
672. 

•*  People  y.  Supervisors,  67  N. 
Y.  109. 

"  Moore  y.  Mausert,  49  N.  Y. 
882;  Ely  y.  Holton.  15  N.  Y.  595. 

"  People  y.  Supervisors,  supra: 
Ely  y.  Holton,  supra.  So  that,  of 
course,  the  amendment  could  have 
no  retroactive  efficacy:  Ibid.;Mc- 
Geehan  v.  Burke,  87  La.  An.  156; 
Bish..  Wr.  L.,  §  152a.  But  see  Bur- 
well  y.  Tullis.  12  Minn.  572.  And 
see  post,  §  294. 
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also  were  expressly  repealed  ;**  so  complete,  that  the  'word 
^^  hereafter"  used  in  snch  an  amendment  refers  to  the  date 
of  the  passage  of  the  original  act  ;**  and  that  an  act  repealing 
^'section  e"  of  a  certain  not.  which  had  been  amended  bo 
that  a  new  section  stood  in  it)c  place  of  the  original  BGCtion 
6,  repealed  section  6  as  amended."^  A  provision  enacted 
*'  in  lien  "  of  another  was  held  to  repeal  the  same.^ 

§  197.  Repugnancy  In  Sohedule. — Where  a  passage  in  a 
schedule  appended  to  a  statute  was  repugnant  to  one  in  the 
body  of  the  statute,  the  latter  was  held  to  prevail  (a). 

§  198.  Implied  Repeal  by  NegatiTe  Statntee. — When  the  later 
of  the  two  general  enactments  is  couched  in  negative  terms, 
it  is  difficult  to  avoid  the  inference  that  the  earlier  one  is 
impliedly  repealed  by  it.      For  instance,  if  a  general  Act 
exempts  from  licensing  regulations  the  sale  of  a  certain  kind 
of  beer,  and  a  subsequent  one  enacts  that  ^^  no  beer  "  shall 
be  sold  without  a  license,  it  would  obviously    be  impossible 
to  save  the  former  from  the  repeal  implied  in  the  latter  (J). 
[And  where  a  statute  provides,  that,  thereafter,  '*  no  corpo- 
ration "  should  interpose  the  defence  of  usury,  it  is  clear 
that  the  effect  of  such  an  enactment  is  a  repeal  of  the  usury 
laws  as  to  corporations."] 

§  199.  ZmpUed  NegaUve  in  AfflrmaUve  Statntea. — Bat  even 
when  the  later  statute  is  in  the  affirmative,  it  is  often  fonnd 
to  involve  that  negative  which  makes  it  fatal  to  the  earlier 


•*  People  ▼.  Supervisors,  supra; 
Goocino  V.  Oshkosh,  81  Wis.  127; 
and  see  post,  §§  475-477. 

®*  Moore  v.  Mausert,  supra.  See 
to  same  effect  as  to  *  *  hereinbefore 
provided":  McKibben  v.  Lester,  9 
Ohio  St.  627.  But  see  People  v. 
Wayne  Giro.  Judge,  37  Mich.  287. 
that  "heretofore  in  an  amend- 
ment adopted  22  years  after  the 
passage  of  the  original  act,  provid- 
ing that  actions  on  judgments  Jiere- 
^o/(? re  rendered  should  Debarred  in 
10  )^ears  after  entry  thereof,  means 
before  the  passage  of  the  amend- 
ment, it  being  absurd  to  confine 
the  provision  to  judgments  ren- 
dered before  the  passage  of  the  orig- 
inal act. 


"  Greer  ▼.  State,  22  Tex.  688.  8. 
P.  State  V.  Ranson,  73  Mo.  88; 
Kamerlck  v.  Gastleman,  21  Mo. 
App.  687. 

«Gossler  ▼.  Goodrich,  l^  Clif. 
71;  Steamb.  Co.  v.  Collector,  18 
Wall.  478. 

(a)  R.  V.  Baines,  12  A.  &  E.  227; 
Allen  V.  Flicker,  10  A.  &  E.  640. 
per  Pattpson,  J. ;  R.  v.  Russell,  13 
Q.  B.  287 ;  Dean  v.  Green,  L.  R 
8  P.  D.89.  per  Lord  Penzance.  See 
Clark©  V.  Grant,  8  Ex.  252.  23  C. 
J.  67.     [See  ante,  §  71.J 

(6)  Read  v.  Story.  80  L.  J.  M.  C. 
110.  6  H.  &  N.  423 ;  remedied  by 
24  &  25  Vict.  c.  21,  s.  8. 

»  Balleston  Spa  B'k  ▼.  Mariae 
B'k,  16  Wis.  120. 


f' 


%199] 


IMPLIED  BEPEAL. 


26T 


enactinent  (a).      [Thus,  if  a  sabeeqaent  Btatnte  reqaires  the 
same  and  more  than  a  former  one  prescribed,  this  is  neces- 
8ar\ly  &  repeal  of  the  earlier  act,  so  far  as  the  later  act  ren- 
ders more  necessary  than  the  earlier  one  prescribed.'*    And 
vicse  versa,]  if  an  Act  requires  that  a  jnror  shall  have  twenty 
ponnds  a  year,  and  a  new  one  enacts  that  he  shall  have  twenty 
marks,  tlio  latter  necessarily  implies,  on  pain  of  being  itself 
inoperative,  that  the  earlier  qualification  shall  not  be  neces- 
sary, and  thus  repeals  the  first  Act  (5).     [A  grant  of  author- 
ity by  the  Legislature  to  county  commissioners  to  create  a 
debt  and  provide  for  the  payment  of  interest  thereon,  was 
held  to  be  an  enlargement  of  their  power  to  assess  taxes  to 
meet  the  demand,  and  as  implying  a  repeal  of  any  conflict- 
itig   statutory   limitation."]     Where  an  act  of  Cliarles  II. 
enabled  two  justices  of  the  peace,  "  whereof  one  to  be  of  the 
quorum,"  to  remove  any  person  likely  to  be  cljargeable  to 
the  parish  in  which  he  comes  to  inhabit;  and  another,  after 
reciting  this  provision,  repealed  it,  and  enacted  that  no  per- 
son should  be  removable  until  he  became  chargeable,  in 
which  case  "  two  justices  of  the  peace  "  were  empowered  to 
remove  him  ;  it  was  held  that  the  later  Act  dispensed  with 
the  qualification  of  being  of  the  quorum  (c).     The  provision 
of  the  43  Eliz.,  whicli  gave  an  appeal  without  any  limits  as 
to  time  against  overseers'  accounts,  was  impliedly  repealed 
by  a  sub^qnent  Act,  which  gave  power  to  appeal  to  the 
next  Quarter  Sessions  {d).     [So,  a  statute  giving  a  right  of 
appeal  generally  is  repealed  by  one  giving  a  right  of  appeal 
in  cases  involving  more  than  $5.**]     The  Nuisances  Removal 
Act  of  1848,  in  providing  that  the  costs  of  obtaining  and 
executing  an  order  of  justice  under  the  Act  against  an  owner 
of  premises  should   be  recoverable  in  the  County  Court, 
impliedly  repealed,  as  regards  such  cases,  the  enactment  of 
the  County  Court  Act,  that  those  Courts  should  not  take 


{a)  Bac.  Ab.  Slat.  D.  ;  Poster'M 
Case,  5  Rep.  69.  See  Lord  Black- 
barn's  judgment  in  Ghirnett  v. 
Bradley,  8  App.  966. 

**  Gorham  v.  Luckett,  6  B.  Hon. 
(Ky.)  146. 

{b)  Jenk.  Cent.  2,  73.  1  Bl. 
Comm.  89. 

iiCom'th  y.  CommiflsioneTs,  40 


Pa.  St.  348. 

(c)  18  &  14  Car.  2,  c.  12,  and  85 
Geo.  8,  c.  101  ;  R.  v.  Llangian.  4 
B.  &  8.  249,  82  L.  J.  M.  C.  225, 
dissentiente  Cockburn,  C.  J. 

(<f)  43  Eliz.  c.  2,  8.  6,  17  Geo.  2. 
c.  88,  8.  4 ;  U.  V.  Worcestershire,  5 
Man.  &  S.  457. 

•«  Curtis  V.  Gill,  84  Conn.  49. 
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eognizanoe  of  oases  where  title  to  i*eal  property  was  in  ques- 
tion ;  for  it  would  have  been  inoperative  if  the  Coart   could 
not  decide  the  question  of  ownership  (a).     [An  act  giving  a 
court  jurisdiction  in  general  terms,  and  without  restriction 
as  to  the  amount  claimed,  over  a  certain  kind  of  cases,    iras 
held  to  repeal,  b;  implication,  an  earlier  act  under  wliich  ito 
jurisdiction  could  be  exercised  only  over  a  p>eculiar  kind  of 
such  cases.**}    The  judicature  Act  of  1873  repealing  in  gen- 
eral words  all  statutes  inconsistent  with  it,  and  enacting  tliat 
tlie  costs  of  all  proceedings  in  the  High  Court  shall  be  in  the 
discretion  of  the  Oourt,  and  that  whei'e  an  action  is  tried  by 
a  jury,  the  costs  shall  follow  the  event  unless  the  Jadge,  at 
the  trial,  or  the  Court  otherwise  orders,  was  held  to   repeal 
the  Act  of  James  I.,  which  deprived  a  successful  plaintiff  of ' 
costs  in  an  action  of  slander  when  he  did  not  recover  as 
much  as  forty  shillings  damages  {h).      Where  an*Act  made 
it  actionable  to  sell  a  pirated  copy  of  a  work  with  knowledge 
that  it  was  pirated,  and  a  subsequent  Act  contained  a  simi- 
lar provision,  but  without  any  mention  of  gnilty  know^ledge, 
it  was  held  that  the  earlier  Act  was  so  far  abrogated  that  an 
action  was  maintainable  for  a  sale  made  in  ignorance  of  the 
l>iracy  {a).      Where  an  Act  required  that  a  consent  shoald 
l)c  given  in  writing  attested  by  two  witnesses,  and  a  subse- 
quent Act  made  the  consent  valid  if  in  writing,  but  made 
no  mention  of  witnesses,  this  silence  was  held  to  repeal  by 
implication  the  provision  which  required  them  (c).     Where 
an  Act  exempted  from  impressment  all  seamen  employed 
in  the  Greenland  fisheries,  and  a  later  one  exempted  seamen 
embarked  for  those-  fisheries  whose  names  were  registered 
juid  who  gave  security,  it  was  held  that  the  earlier  was 
repealed  pro  tanto  by  the  later  Act  {d). 

§  200.   Statatei   Intended  to  Fornish   ElxcliiBlve  Riile.-~[The 
'•implied  negative"  referred  to  in  the  preceding  section  is 


(flf)  11  &  12  Vict.  c.  128,  8.  8.  9  & 
10  Vict.  c.  95,  s.  58 ;  K.  v.  Harden, 
2  E.  A  B.  288,  22  L.  J.  299. 

»» Farley  v.  DeWatres,  2  Daly 
(N.  Y.)  192. 

(b)  Garnctt  v.  Bradley,  8  App. 
944.  Sec  also  per  Jcssel,  M.  U.,  iu 
Mersey  Doeks  v.  Lucas.  51  L.  J. 
Q.  B.  lie  ;  Garduer  v.  VVhitford,  4 


C.  B.  N.  B.  e65. 

(c)  Cumberland  v.  Copeland,  1 
H.  &  C.  194,  18  L.  J.  Ex.  858 ;  jaw 
Jervis,  G.  J.,  in  Jeffreys  y.  Boosey, 
4  H.  L.  948  ;  and  per  Lord  Wens- 
leydale  in  Kyle  v.  Jeffreys,  8 
Macq.  611,  81  L.  J.  Ex.  8don.  See 
further,  post,  §  884. 

(d)  Exp.  OaiTutbers,  9  East,  4A. 
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to  be  found,  indeed,  wherever  the  later  statute  clearly  intends 

to  prescribe  the  only  rule  which  is  to  bo  accepted  as  govern* 

ing  the  case  provided  for  ;  and  where  it  does  so,  it  repeals 

the  earlier  law  by  implication.**     Thus,  where  one  of  two 

acts  for  the  assessment  and  collection  of  a  tax  required  notice 

of  the  election  to  vote  the  tax  to  be  posted  ten  days  and 

published  two  weeks,  and  limited  the  tax  to  $1.50  on  eveiy 

$100  ;  and  the  other  required  notice  to  be  posted  twenty  days 

and  published  three  weeks,  and  limited  the  rate  of  taxation 

to   70  cents  on  every  $100,  it  was  held  that  the  latter  act 

must   be  deemed  to  repeal  the  former  by  implication.**]     If 

the  co-existence  of  two  sets  of  provisions  would  be  destruc- 

tiv-e   of  tlie  object  for  which  the  later  act  was  passed,  the 

artier  would  be  repealed  by  the  later.     Thus,  when  a  local  . 

*<it  empowered  one  body  to  name  the  streets  and  to  number 

the  houses  in  a  town,  and  another  local  act  gave  the  same 

power  to  another  body,  the  earlier  would  be  superseded  by 

the  later  Act ;  for,  to  leave  the  power  with  both,  would  be 

^   <lefeat  the  object  of  the  Legislature  {a).     [So,  where  a 

8®*^eralact  relating  to  the  establishment,  management,  etc., 

^^   l>oroughs,  provided  a  method  for  the  opening  of  streets 

taorein  by  the  town  councils,  it  was  held  that  thereby  the 

^^^ral  road  law,  prescribing  a  procedure  for  the  laying  out, 

p-  >   of  highways  by  the  courts  of  Quarter  Sessions,  was  im- 

\  *^^ly  repealed  as  to  boroughs  falling  under  the  first-men- 

^^^od  act,  it  being  impossible  "  that  two  independent  and 

'^Q.icting  systems  were  designed  by  the  legislature  to  apply 

^lie  streets  of  a  single  borough."**     And  where  an  act, 

^t^^^lingall  provisions  of  laws  repugnant  to  and  inconsistent 

^'^    it,  directed  that  the  sheriffs  of  certain  counties  should 


81  L.  J.  C.  P.  228, 12  C.  B.  N.  8. 
161.  See  Cortis  v.  Kent.  Water- 
works. 7  B.  &  C.  814  ;  R.  v.  Mid- 
dlesex. 2  B.  &  Ad.  818  ;  Bates  v. 
Winstanley,  4  M.  &  S.  429.  .  [See 
New  LoDdon,  etc.,  R.  R.  Co.  v. 
Boston,  etc,  R  R.  Co..  102  Muss. 
886.] 

••  Re  AUey  in  Kutztown,  2 
Woodw.  (Pa.)  873.  And  see,  to 
similar  effect :  Be  Spring  Street, 
112  Pa.  St.  258. 


Daviess  y.  Fairbaim.  8 

^  636  ;  D.  &  L.  Plank  Road  v. 

.  16  Barb.  (N.  T.)  15 ;  State  v. 

^:y  City,  40  N.  J.  L.  257 ;  Sch. 

^^^^  V.  Whitehead,  18  N.  J.  Eq. 

^_lRiggs  V.  Brewer,  64  Ala.  282; 

a   V.    Buck,  40  Miss.    268; 

mento  v.  Bird.  15  Cul.  294 ; 

▼.  Conkling.  19  Id.  501. 

eople  V.  Burt,  48  C»U.  561 ; 

^li«o  EvansviUe  v.  Bayard,  89 

^^^Daw  ▼.  Metropolitan  Board, 
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•collect  the  taxes,  it  was  held  to  repeal  another,  passed  a  few 
days  before,  creating  the  office  of  tax-collector  in  one  of  the 
eonnties  enumerated.** 

§  201.  Re^iBloni  and  Oodificattona.— [Bat  possiblj  the  strong- 
ost  implication  of  a  negative,  very  similar  to  that  referred  to 
in  tlie  preceding  section,  is  found  where  subsequent  etatates 
revising  the  whole  matter  of  former  ones,  and  evidently  in- 
tended as  substitutes  for  them,  introduce  a  new  rnle   np»on 
the  subject.     In  snch  cases,  the  later  act,  although   it  con- 
tains no  words  to  that  effect,  must,  in  the  principles  of  law^ 
as  well  as  in  reason  and  common  sense,  operate  to  repeal  the 
former** — tlie  negative  being  implied  from  the  "  reasonable 
inference  that  the  Legislature  cannot  be  supposed  to  have 
intended  that  there  should  be  two  distinct  enactments  em- 
bracing the  same  subject  matter  in  force  at  the  same  time."** 
If  this  could  be  the  case,  it  is  obvious  that  the  later  statate 
could  become  the  law  only  so  far  as  parties  might  choose  to 
follow  it  ;^**  whereas,  the  mere  fact  that  a  statute  is  made 
fihows,  that,  so  far  as  it  goes,  and  so  far  as  it  introduces  a 
new  rule  of  general  application,  it  was  intended  as  a  snbsti- 
tute  for,  and  to  displace,  an  earlier  one  of  equally  general 
application.*"     Thus,  where,  of  two  statutes  relating  to  liens 
of  laborers  in  manufactories  and  intended  to  protect  the  wages 
of  such,  the  one  last  passed  covered  the  entire  subject  matter, 
differing  from  the  earlier  one  in  substituting  a  limitation 
as  to  amount,  instead  of  as  to  time ;  in  naming  as  parties 
subject  to  the   legislation  all  persons  '*  owning  or  leasing 
forges,  furnaces,  rolling  mills,  nail  factories,  machine  shops 
or  foundries,"  instead  of  "  owner  or  owners  of  any  manu- 
facturing establishment;"  in  making  the  wages  protected 
a  claim   to  be  paid  by  the  officer  who  sells  the  property, 
in  the  manner  he  is  required  to  pay  rent,  instead  of  merely 
a  "  lien  on  the  establishment ;  "  in  preferring  such  claims  in 
all  assignments,  to  rank  immediately  before  rent  in  case  of 
death,  and  to  be  paid  **  in  all  cases  of  execution,"  instead  of 


^  People  V.  Lytle,  1  Idaho,  161. 
w  Bartlett  v.  King,  12  Mass.  546, 
per  Dewey,  J. 
••  Com'th  V.  Kelliher,  13  Allen 


(Mas9.)  480.  481 ;  Herron  v.  Car. 
son,  26  W.  Va.  62. 

100  Barker  v.  Bell,  46  Ala,  216, 
221. 

>•>  See  Ibid. 
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making  them  payable  out  of  the  proceeds  of  sale  odIj  in  the 
event  of  death  or  insolveucy, — it  was  held  that  the  later  act, 
upon  the  principle  above  stated,  must  be  held  impliodlj  to 
repeal  the  earlie?.'**    So  an  act  providing  a  new  system  in 
cases  of  land  damages  for  the  laying  ont  of  roads,  by  requir- 
ing the  county  courts  to  institute  and  prosecute,  in  their 
names,  in   the  circuit  court,  proceedings  to  ascertain  the 
compensation  to  be  paid,  repeals  by  necessary  implication  a 
former  act  providing,  that,  in  such  cases,  the  county  courts 
should  award  a  writ  of  ad  quod  damnum  returnable  to  such 
cxjurts.'**    So,  again,  where  the  subject  of  the  incorporation 
and  management  of  building  associations  was  covered  and 
regulated  by  acts  imposing,  in  some  respects,  different  modes 
of  incorporation,  different  conditions,   duties,  powers  and 
restrictions,  as  compared  with  former  acts  upon  the  same 
subject,  it  was  held  that  the  latter  were  impliedly  repealed.*" 
And,  indeed,  the  principle  stated  seems  to  have  universal 
recognition."* 

§  202.  [The  rule  seems,  indeed,  to  go  further,  and  to  work 
an  implied  repeal  in  all  cases  in  which  a  general  revision  of 
the  old  law  is  made  by  the  Legislature,  with  an  intent  to  sub- 
stitute the  new  legislation  for  the  old.'^  Upon  this  principle 
it  has  been  applied  to  codifications ;'"  whilst,  on  the  other 

88  Pa.  St 


^^  Johnsten's  Est., 

511. 
^w  Henron  v.  Careen.  28  W.  Va. 

62. 
»••  Cahall  V.  Cit  Mut.  B'g  Ass'n, 

61  Ala.  282;  Rhoads  y.  B'g  Abb^ 

82  Pa.  8t.  180;  Booz's  App.,  109 

Id.  592.    8ee  £ndl.,  Build.  Ass'ns, 

§  84  note. 
^^  See  in  addition  to  above  cases, 

Norris  v.  Crocker,  13  How.  429 ; 

13.    8.  ▼.    Tynen,   11    Wall.  88; 

King  V.  Cornell,  106  U.  8.  895  ;  U. 

S.  y.  Cheeseman,  8  Sawyer,  424 ; 

U.  8.  y.  Barr,  4  Id.  254;  Excelsior 

Petrol.  Co.  y.  Embury,  67  Barb. 

(N.  Y.)  261;  Goodenow  v.  But- 
trick,  7  Mass.  140;  Com'th  v. 
Coolcy,  10  Pick.  (Mass.)  89 ;  111., 
etc..  Canal  v.  Chicago.  14  111.  384  ; 
Andrews  v.  People,  75  Id.  605; 
Btatc  V.  Conkling.  19  Cal.  501 ; 
Parr  v.  Brackett.  80  Vt.  344  ;  Gid- 
dinffl  Y.  Coxe,  81  Id.  60 ;  Wake- 
field V.    Phelps,  87  N.  H.  296; 


Dowell  y.  State,  68  Ind.  838; 
State  y.  Studt,  81  Ran.  245; 
Pulaski  Co.  y.  Downer,  10  Ark. 
588  ;  State  v.  Rogers,  10  Nev.  319  ; 
but  see  liogan  y.  Quigon,  29 
Qratt  (Va.)  705.  And  see  an  elab- 
orate discussion  of  this  subject, 
with  profuse  citation  of  decisions, 
Bish.,  Wr.  Laws,  §§  158-163a. 

«>•  See  People  v.  Carr,  86  Hun 
(N.  Y.)  488;  Weiss  y.  Mauch 
Chunk  Iron  Co..  58  Pa.  St.  295, 
802 ;  Com'th  y.  Cromley,  1  Ashra. 

g»a.)  179;  Prince  George  Co.  y. 
aurel,  51  Md.  457 ;  (iorham  y. 
Linckett.  6  B.  Mon.  (Ky.)  146; 
Rogers  y.  Watrous,  8  Tex.  62; 
Slirman  y.  State.  21  Id.  734 ;  Har- 
old V.  State,  16  Tex.  App.  157. 

^^  See  State  v.  Harris,  10  Iowa 
441;  Ripley  y.  Gifford.  11  Id.  867  ; 
Barker  y.  Bell,  46  Aln.  216  ;  Hart- 
ley  y.  Hartley,  8  Mete.  (Ky.)  56 ; 
Thorpe  v.  Schooling,  7  Ney.  15. 
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handy  the  repealing  effect  of  revising  statutes  and    codifica- 
tions has  been  frequently  limited  to  such  matters  embraced 
in  the  old  law  as  were  omitted  in  the  new/"  or  permitted 
to  operate  only  in  cases  of  manifest  repugnancy***    and   not 
beyond  the  immediate  object  of  the  codification,"*    and  even 
a  failure  to  incorporate  a  statute  in  a  revision  was  Leld  noi 
to  be  a  repeal  of  it,  where  the  act  directing  the  revision 
declared  that  "  all  acts     .     .     in    force  at  the  commence- 
ment of  the     .     session     .     .     shall  be     .     .     continued  in 
full  force  and  effect,   unless     .     .     repugnant  to   tlie  acts 
passed  or  revised  "    at  the  same."'      But  the  general  rule 
seems  to  be  that  statutes  and  parts  of  statutes  omitted    from 
a  revision  are  to  be  considered  as  annulled,  and  are  not  to  be 
revived  by  construction."" 

§  203.  Qaalifications  of  Foregoing  Rules. ~[ Where  a  statute  of 
a  state  prescribes,  as  a  rule  of  construction,  that  the  provis- 
ions of  any  statute,  so  far  as  they  are  the  same  as  any  prior 
statute,  are  to  be  regarded  as  a  continuation  of  the  same, 
and  not   as  a  new   enactment,"*  an  act  revising  and    con- 
solidating former  acts,  and  re-enacting  their  provisions  in  the 
same  words,  must,  although  expressly  repealing  the  earlier 
statutes,  bo  construed  as  a  continuation  of  them."*     And 
the  rule  of  implied  repeal  is  clearly  inapplicable,  also,  where 


1 


»w  See  Bracken  v.  Smith,  39  N. 
J.  Eq.  1G9  ;  Georgia  R.  U.  Co.  v. 
Kiikpatricli,  35  Ga.  14-i ;  Slate  v. 
Judi^e,  37  La.  An.  r)78. 

»"»  Lvon  V.  Fisk,  11  La.  An.  444. 

"0  Wliitohend  v.  Wells.  29  Ark. 
90  :  and  see  Needliam  v.  Thresher, 
49  C.d.  393. 

"'  Cape  Girardeau  Co.  Ct.  v. 
Hill,  118  U.  8.  G8.  See  infra. 
§  20:^ 

»»*  See  Ellis  v.  Paige,  1  Pick. 
(Mass.)  43,45  ;  Rutland  v.  Mendon, 
Id.  154 ;  Blaokburn  v.  WalpoJe.  9 
Id.  97;  Stafford  v.  Creditors,  11 
L:i.  An.  470  ;  Pingree  v.  Sncll,  42 
]\Ie.  53  ;  Bmaddus  v.  Broaddus,  10 
Bush  (Ky.)  299  ;  Campbell  v.  Case, 
1  Dak.  17;  Tafoya  v.  Garcia,  1 
New  Mex.  480.  See.  however,  as 
to  slight  variations  of  language  m 
re-enactments,  etc.,  post,  §§  878- 
881. 


"•  Such  a  rule  seems  now  to 
obtain,  as  to  acts  repealed  or  re- 
enacted  by  a  code  or  other  revision, 
in  MassachuseUs.  Wisconsin, 
Minnesota,  Kentucky,  Missouri, 
Washington  Tcr.  Idaho  Ter.  and 
Utah  Ter.,  and,  generally,  in 
Illinois,  Kansas,  Texas  and  Cali- 
fornia :  see  Stimson,  Amer.  Stat 
Law,  p.  143.  §  1043.  But  see  Ibid., 
that  no  statute  is  considered  i.'i 
force  merely  because  consistent 
with  the  provisions  of  the  Code, 
but  is  hold  repealed  unless  ex- 
pressly continued  in  force  by  the 
code  or  other  revision,  in  Iowa, 
North  Carolina,  Tennessee,  Texas, 
California,  Mississippi,  and  Wash- 
ington, Dakota  and  Montana  Ter 
ritories.  Expressly  otherwise, 
however,  in  Missouri  and  South 
Carolina. 

"*  ScheftelB  v.  Tabert,  46  Wis. 
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tbe    revisiDg  statute  declares  what  effect  it  is  intended  to 
Iiav^e  npon  the  former  law  ;  as,  where  it  declares  that  it  shall 
operate  as  a  repeal  of  such  provisions  of  earlier  acts  as  are 
inconsistent   with   it,   which   is   regarded  as  a   declaration 
that  it  shall  repeal  only  snch  provisions  and  leave  unaffected 
such    as  are  not  inconsistent."*     The  question  of  implied 
T^peal  being,  after  all,  a  question  of  implied  intention, — 
where  the   Legislature  expressly   declares   what  effect,  in 
tl\e    way   of   repeal,  an   act  is  intended  to  have,  there   is 
no    room   for  any  implication."*    It  has  even  been  held, 
\^iat  a  specific  repeal  by  one  statute  of  a   particular  sec- 
tion of  another  raises  a  clear  implication  that  no  further 
repeal    is   intended,"*   unless   there   is   an    absolute  incon- 
sistency between  other   provisions   of   the   two  statutes."* 
But,    where  there  is  such  a  repugnancy  between  the  pro- 
visions  of  a    later  act    revising    the  whole  subject   mat- 
ter of  several  former    ones    and  expressly  repealing  one 
of   them,   and   the   provisions  of   another    not     expressly 
repealed,   the    latter  will  nevertheless     be   abrogated   by 
implication."*     A  revisal  repealing  all    acts  repugnant  to 
the   provisions  tliercof,    cannot   affect   statutes  which  are 
omitted   and  which   are  not  repugnant  to  its  provisions."* 
Moreover,  to  ascertain  the  effect  of  a  revision,  in  this  parti- 
cular, it  is  necessary  to  "  put  together  and   construe  as  one 
act  the  act  which  authorized  the  compilation,  and  the  act 
which  subsequently  put  the  revisal  into  operation.'"     And 
where  the  former  gave  the  compilei*s  no  authority  to  omit 


489.  And  see  State  ▼.  Co.  Ct.,  68 
Ho.  128.  Bot  see  Emporia  v. 
Norton,  16  Kan.  286.  \vhere,  under 
such  a  rule  of  construction, 
"unless  such  construction  would 
be  inconsistent  with  the  manifest 
intent  ion  of  the  Legislature/'  it 
^&s  held,  that  a  statute  enacted  in 
the  same  terms  as  a  former  one, 
which  had  accomplished  its  entire 
puxpose  and  exiiausted  its  force, 

should  not  be  construed  as  a  con- 

tuiuation  of  the  sam^. 
***  Patterson  v.  Tatum,  8  Sawyer, 

1C4 ;  Lewis  y.  Stout,  22  Wis.  234 ; 

Gaston  v.  Merriam,  88  Minn.  271. 

ttm  see  U.  S.  V.   Cheeseman,  8 

lawyer,  424. 

18 


>»  Thus,  where  an  act  expressly 
repealed  so  much  of  a  former  one 
as  provided,  etc.,  it  wus  held  that 
there  could  be  no  imp]!  cat  ion  of 
an  intention  to  repeal  anything  be- 
yond :  Purcell  v.  N.  Y.  Life  Ins. 
Co.,  42  N.  Y.  Super.  Ct.  883. 

>"  State  V.  Morrow,  26  Mo.  131. 
See  also  Kilgore  v.  Com'th,  04  Pa. 
St.  495,  post,  g  227.  And  comp. 
§  898.     . 

"8  Crosby  v.  Patch,  18  Cal.  438. 

"•  Prince  George  Co.  v.  Laurel, 
51  Md.  457. 

"0  State  V.  Pollard,  6  R.  I.  290. 

">  State  V.  Cunningham,  72  N. 
C.  469,  476. 
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any,  bnt  directed  a  compilation  of  all,  laws  in  force,  and  tbe 
latter  repealed  ''all  acts  and  parts  of  acts  the  subjects 
whereof  are  digested  in  this  revisal  or  which  are  repog-nant 
to  the  provisions  thereof,"  an  act,  which  is  neither  brought 
forward  in  the  revisal  nor  repugnant  to  its  provisions,  is^  of 
conree,  not  repealed  by  it.*" 

§204.  Implied  RepMl  of  OommonXiaw. — [The  principle  un- 
der discussion  applies  not  only  to  statate  law,  bat  also 
to  the  common  law,  the  latter  being  deemed  superseded  by 
a  statutory  revision  of  the  entire  subject,""  either  wlien  it  is 
couched  in  negative  terms,  or  when  its  afiSrmativ-e  provi- 
sions are  inconsistent  with  the  continued  operation  of  tbe 
common  law.*** 

[Similarly  where  a  statute  enacted  by  the  Legislature  of  a 
state  covers  the  entire  subject  matter  of  a  statute  theretofore 
in  force  in  the  state,  deriving  its  authority  from  an  enact- 
ment of  the  Legislature  of  another  state  or  nation  of  which 
the  state  was  formerly  a  part,  or  to  which  it  was  subject,  the 
older  law,  though  not  expressly  repealed,  is  deemed  abroga- 
ted."* 

§  205.  liimita  of  Bztent  of  Repeal  by  Implioation. — [But,  in  a}I 
matters  of  repeal  resulting  by  implication,  from  an  affirma- 
tive act  except  wliere  the  intent,  appearing  from  a  desig'O  to 
substitute  the  new  law  for  the  old,  in  toto,  is  clearly  to  the 
contrary,  it  must  be  remembered  that  the  repeal  extends 
only  so  far  as  the  provisions  of  the    statutes  affecting  each 

1^  Ibid.    Such  a  conclusion  is  making   an   act,    which    was   an 

strengthened  by  a  consideration  of  offence  at  common  law,  an  offence 

the  obvious  impossibility  of  making  by   statute,   repeals  the   common 

any    revision  so  complete   as    to  law).     But  see  Washington,  etc., 

embrace     all     general    laws, — an  Road  v.  State,  19  Md.  ^9  (where 

impossibility  recognized,  in  spite  it  is  held  that  an  act  fixing  a  pen- 

of   the  fact  that  the  revision  of  alty  for  an  offence,   but   neither 

statutes  raises  a  presumption  that  expressly  nor  by  necessary  impli- 

it  was  intended  to  establish  a  com-  cation  destroying  the  common  law 

plete  code  of  laws,  by  a  provision  remedy,    is   cumulative    merely), 

of  an  adopting  clause  that  statutes  Compare  post,  §g  403,  et  seq. 

of  a  general  nature  which  are  not  ***  State  v.  iTorton,  23  N.  J.  L. 

repugnant  to  the  revision  should  88 ;  State  y.  Wilson,  48  N.  H.  415. 

remam  in  force  :  Com'th  v.  Mason,  "»  Mason    v.    Waite,    1    Pick. 

82  Ky.  256.  (Mass.)  452  (the  case  of  an  Englisli 

"•Com'th  V.   Cooley,  10  Pick,  statute);     Towie    v.    Marreti.  8 

(Mass.)  87  ;  Com'th  v.  Marshall,  11  Greenl.  (Me.)  22  (of  a  Massachu- 

Id.  350  ;  State  v.  Booglier,  71  Mo.  setts  act). 
631  (where  it  is  held  that  a  statute 
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other    are  inconsiBtent ;  the  old   law  being,   in  all   other 

respects,  left  in  full  force  and  effect/'*    Whatever  portions 

of  the   old  law  may  be  incorporated  with  the  new,  as  being 

consistent  with  the  latter,  mnet  be  deemed  to  remain  in 

force. "^    Thns,  an  act  amending  the  charter  of  a  town  and 

giving  to  the  mayor  and  aldermen  the  exclusive  right  to 

s;Tai\t  licenses  for  the  sale  of  spirituous  liquors,  would  not 

supersede  the  general  law  requiring  the  application  for  a 

Vicense  to  retail  to  be  recommended  by  a  majority  of  the 

legal  voters."*      And]  if  one  act  imposed  a  toll,  payable  to 

tampike  trustees,  for  passing  along  a  road,  and  another 

transferred  the  duty  of  repairing  the  road  to  another  body, 

probfbiting  also  the  trustees  from  repairing  it,  the  toll  would 

not  be  thereby  impliedly  repealed  (a). 

[This  is  so,  indeed,  even  where  the  later  act  contains  an 
express  repeal  of  '•  all  inconsistent "  acts,  etc.***] 

§  206.  BxpretBod  Inteiition  to  Repeal.— Yet,  where  a  Statute 
-contemplates  in  express  terms  that  its  enactments  will  repeal 
earlier  acts,    by  their  inconsistency  with  them,  the  chief 
argument  or  objection   against  repeal   by  implication    is 
removed,  and  the  earlier  acts  may  be  more  readily  treated 
as  repealed.     Thns,  after  a  local  act  had  directed  the  trus- 
tees of  a  turnpike  to  keep  their  accounts  and  proceedings  in 
books  to  which  '^  all  persons  "  should  have  access,  the  Gene- 
ral Turnpike  Act,  which  recited  the  great  importance  that 
-one  uniform  system  should  be  adhered  to  in  the  laws  regu- 
lating turnpikes,  and  enacted  that  former  laws  should  con- 
tinue in  force,  except  as  they  were  thereby  varied  or  repealed. 


'«Wood  V.  U.  S.,  16  Pet.  842; 

McCool  Y.  Smith,   1  Bkick  459; 

^ougeon  V.  People.  65  N.  Y.  613 ; 

Sullivan    v.   People,  15  III.  233; 

Watson  V.  Kent,  78  Ala.  602  ;  Pub. 

School  Trustees  v.  Trenton.  80  N. 

J.  £q.  667 ;  720  Contested  Election 

of  Barber,  86  Pa.  Bt.  892 ;  Connors 

V.  Iron  Co.,  64  Mich.  168 ;  Elrod 

▼.  GUliland.  27  Ga.  467  ;  Coats  v. 

Hill,  41  Ark.  149  (where  an  net  to 

quiet    land   titles   was   held   not 

repealed  by  the  general   revenue 

l*W8,   which    contained    nothing 

inconsiBtent  with  the  former,  except 

AS  to  the  time  in  which  a  tax  title 


must  be  assailed,  and  the  amount 
to  be  paid  by  the  purchaser). 

"^  Daviess  v.  Fairbaim,  8  How. 
686. 
•  »w  House  V.  State,  41  Miss.  787. 

(a)  Phipson  v.  Harvett,  1  0.  M. 
&  R.  478.  Comp.  Brown  v.  G.  W. 
R.  Co.,  51  L.  J.  Q.  B.  629. 

"•  People  V.  Durick,  20  Cal.  94 ; 
and  see  also  Hickory  Tree  Road, 
48  P?\.  St.  189.  And  a  statute  re- 
pealing all  former  acts  within  its 
purview  does  not,  as  to  matters  not 
provided  for  by  itself,  repeal  the 
provisions  of  former  laws  :  Payne 
V.  Connor,  8  Bibb  (Ky.)  180. 
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directed  that  the  trustees  should  keep  their  accounts   iii   a 
book  to  be  open  to  the  inspection  of  the  trustees  and    credi- 
tors of  the  tolls,  and  that  the  book  of  their  proceedings 
should  be  open  to  the  inspection  of  the  trustees  ;  it^^asheld 
that  the  power  of  inspection  of  proceedings  given    by    tbe 
first  act  to  "  all  persons"  was  repealed  (a).     [Thus  a  decla- 
ration in  a  general  law  that  all  acts  or  parts  of  acts,  'whethe/' 
local  or  special,  or  otherwise,  inconsistent  with  its   provis- 
ions, are  to  be  deemed  repealed,  will  repeal  inconsistent  pro- 
visions even  in  special  acts.***     And  where  an  act  expressly 
repealed  certain  designated  sections  of  the  Revised  Statutes 
of  the  state,  and  in  general  terms  all  previous  acts  in  conflict 
with  it,  it  was  held  that  it  repealed  every  previous  act^den- 
tical  with  any  of  those  expressly  repealed/"] 

§  207.     AcU  Oonferring  Oonflicting  Rights,  eto.— A    later     Act 
which  conferred  a  new  right,  would  repeal  an  earlier  one,  if 
the  co-existence  of  the  right  which  it  gave  would  be    pro- 
ductive of  inconvenience ;  for  the  just  inference  from  such 
a  result  would  be  that  the  Legislature  intended  to  take  tbe 
earlier  right  away  (5).      [A  statute  fixing  a  salary  diflFerenfc 
from  one  prescribed  by  a  former  act,  by  necessary  implica- 
tion repeals  the  latter.*"]     The  Point  Stock  Banking  Act  of 
7  Geo.  4,  c.  46,  which  besides  liiniting  and  varying  the  com' 
mon  law  liabilities  of  members  of  banking  companies,  pro- 
vided that  suits  against  such  companies  should  and  lawfully 
might  be  instituted  against  the  public  oflicer,  was  held  to 
take  away  by  implication  the  common  law  right  of  suing 
the  individual  members  (c),  for  from  the  nature  of  the  case, 
this   must   have    been  what  the  Legislature  intended   {d), 
[But  not  only  does  the  grant  of  a  power  by  the  Legislature 
inconsistent  with  a  former  one  repeal  the  latter,"*  but  in 


(a)  R  V.  Northleach,  6  B.  &  Ad. 

978. 

180  State  V.  Williamson,  44  K.  J. 
L.  165.     See  post,  gj^  223,  el  seq. 

"'  State  V.  Barrow,  30  La.  An., 
P.  I.  Co7. 

(A)  See  inf.  g§245,  251,  seq. 

»3«  PierpoDt  V.  Crouch,  10  Cal. 
315. 

(c)  Steward  v.  Greaves,  10  M.  & 
W.    711  ;  Cliapmau  v.   Mil  vain,  6 


Ex.  61, 1  L.  M.  &  P.  209  ;  Davison 
V.  Farmer,  6  Ex.  252 ;  OTlabcrty 
V.  McDoweH,  6  H.  L.  142.  See 
also  Green  v.  R.,  1  App.  (H.  L.) 
513.  Roles  V.  RoseweU,  and  Hardy 
V.  Bern.  5  T.  R.  538. 

{d)  Per  Lord  Cran worth  in 
OTlaherty  v.  McDowell.  6  H.  L. 
157.  See  Cowley  v.  Byas,  5  Cli. 
D.  944. 

>»*  Korah  v.  Ottawa,  32  HI  131 
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general,  the  grant  of  a  power  conditioned  on  different 
things, — e.  g.j  where  an  act  providing  for  appeals  from  the 
ussesement  of  railroad  damages  gave  thirty  days  after  con- 
firmation of  the  report  of  viewers  from  the  entry  of  an 
appeal,  and  a  subsequent  one  upon  the  same  subject  gave 
11111*17  days  from  theJUing  of  the  report  for  the  same  pur- 
pose,— the  latter  was  held  to  repeal  the  former.*** 

[But,  as  a  question  of  legislative  intent,  it  has  been  held, 
that,  where  a  statute,  the  manifest  object  of  which  was  to  ex- 
tend a  benefit,  or  create  a  right,  was  passed  under  a  misappre- 
hension, or  in  ignorance  of  the  existence  or  effect  of  a  former 
law,  which  gave  a  greater  benefit,  or  created  a  greater  right 
than  the  new  law,  the  latter  should  not  be  held  to  affect  the 
former,  so  as  to  repeal  the  right  or  benefit,  unless  an  intention 
appeared  upon  it  that  the  limits  fixed  by  it,  and  nothing 
beyond,  should  regulate  the  matter,  and  that  the  rights  and 
benefit  conferred  by  it  and  no  greater,  should  be  enjoyed."*] 

§  208.  Bffeot  of  InoonTenlenoe  and  Inooagmity  between  Acts. — 
In  other  circumstances,  also,  the  inconvenience  or  incon- 
gruity of  keeping  two  enactments  in  force  has  justified  the 
conclusion  that  one  impliedly  repealed  the  other,  for  the 
Legislature  is  presumed  not  to  intend  such  consequences. 
Thus,  the  9  Geo.  4,  c.  61,  which  prohibited  keeping  open 
public-houses  during  the  hours  of  afternoon  divine  service, 
was  held  repealed  by  implication  pro  tanto  by  the  18  &  19 
Vict.  c.  118,  which  prohibited  the  sale  between  three  and 
five  o'clock  p.  M.,  the  usual  hours  of  afternoon  divine  ser- 
vice.    If  both  Acts  had  co-existed,  it  would  have  been  in 
the  power  of  the  clergyman  of  every  parish  to  close  the  ^ 
public-houses  for  four  houra  instead  of  two,  by  beginning 
the  afternoon  service  at  one  or  at  five  p.  m.,  an  intention  too 
singular  to  be  lightly  attributed  to  the  Legislature  (a).     [So, 

implication  from  a  later  act,  see 
Johnston's  Est.,  83  Pa.  St.  511. 

{a)  R.  V.  Wljiteley,  8  H.  &  N. 
143  ;  Whiteley  v.  Heaton.  27  L.  J. 
M.  C.  217,  8.  C.  See  Harris  v. 
Jenns,  9  C.  B.  N.  S.  152 ;  80  L.  J. 
183 ;  R.  V.  Senior,  1  L.  «fe  C.  401, 
83  L.  J.  M.  C.  125  ;  R.  v.  BuckH.  1 
E.  &  B.  447  ;  R.  v.  Knapp,  22  L. 
J.  M.  C.  189,  S.  C.      See  another 


>»*  Gwinner  v.  R  R,  Co.,  65  Pa. 
St.  126.  Bee  also  New  Haven  v. 
Whitney.  86  Conn.  878  ;  District 
Townsliip.  etc  v.  Dubuque,  7 
Iowa.  272. 

w  Tyson  v.  Postlelbwaite,  13 
111.  727.  That,  however,  mere 
presumptive  ignorance  of  the  ezis- 
tance  of  an  act  by  the  Legislature 
will   not    prevent   its   repe:xl   by 
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too>  where  a  statute  in  corporating  a  corporation  declared 
that  the  charter  granted  by  it  ehonld  be  forfeited  by  failure 
of  the  company  to  organise  and  commence  business  y^xthjn 
one  year  from  the  passage  of  the  incorporating  act,  and  sab- 
•leqaently,  eighteen  days  before  the  expiration  of  the  peHod 
Uins  limited,  the  organization  not  having  been  perfected,  nor 
business  commenced,  an  act  was  passed  amending  the  charter 
containing  the  directors  in  ofiSoe  for  a  year,  and  authorizing^ 
the  stock  subscription  book  to  be  again  opened  ;  it  was  held 
that  the  fair  construction  of  the  latter  act  was  that  it  operated 
to  repeal  the  limitation  contained  in  the  original  act  and  ta 
give  the  company  one  year  from  the  time  of  its  passage  for 
perfecting  its  organization  and  commencing  its  busin€38s,  it 
being  wholly  improbable  that  the  Legislature  intended  that 
the  company  should  do  both  within  the  ehort  space  of  eight- 
een days."*] 

§  209.   Bffeot  of  I«ater  Xiegislation  a«  Showing  Xntant  to  RepeaL 

— An  intention  to  i*epeal  an  Act  may  be  gathered  from  its 
repugnancy  to  the  general  course  of  subsequent  legislation/"^ 
Thus  the  7  Geo.  1,  c.  21,  which  prohibited  bottomry  loans 
by  Englishmen  to  foreigners  on  foreign  ships  engaged  in  the 
Indian  trade,  was  held  to  have  been  silently  repealed  by  the 
subsequent  enactments  which  put  an  end  to  the  monopoly 
of  the  East  India  Company,  and  threw  its  trade  open  to 
foreign  as  well  as  to  all  British  ships  (a). 

[As  an  instance  of  the  operation  of  this  rule  may  be 
mentioned  the  effect  which  has  been  given  by  the  courts  of 
various  jurisdictions  to  the  statutes  enabling  married  women 
to  sue  and  be  sued,  upon  the  exemptions  contained  in  their 
favor  in  the  statutes  of  limitations.  Where  such  powers  are 
conferred  upon  married  women,  it  is  said  that  "  the  various 
provisions  that  covertui*e  shall  be  one  of  the  disabilities  in 
case  of  which  time  does  not  run  against  the  plaintiff,  can  no 

example!  of  a  similar  kind,  in  Man- 


chcsier  (Mayor)  v.  Lyons,  22  Cli. 
D.  277. 

^"  Johnson  v.  Busb,  8  Barb.  CU. 
(N.  Y.)  207.  238. 

"'  iVs  Las  been  seen,  ante  §  47. 
an  inlentiou  tbat  a  certain  act  was 
not  to  operate  as  a  repeal  of 
anotber  may  be  inferred  from  tbo 


fact  tliat  the  latter  was  expressly 
repealed  by  a  still  later  one. 

(a)  The  India,  Br.  &  L.  221. 
See  al«o  R.  ▼.  Northleach,  5  B.  & 
Ad.  978.  Comp.  jwr  Ex.  Ch.  in 
Shrewsbury  v.  Scott,  6  C.  B.  N. 
S.  1 .  See  another  illustration  in  ^ 
&  88  Vict.  c.  68  ;  -Rtf  yearwr»od'* 
TrusU.  5  Ch.  D.  545. 


) 


.«  S09] 


niPLISD  REPEAL. 


279 


loo^r  be  held  to  apply.'""  They  have  accordingly  been 
held  to  be  silently  repealed  by  the  English  Married  Women's 
Property  Act  of  1882.***  The  same  effect  has  been  given  to 
the  Illinois  married  woman's  act  of  1861,"'  and  approved 
hy  the  Supreme  Conrt  of  the  United  States,"*  declaring  that 
the  powers  conferred  by  the  act  socompletely  annihilate  the 
existence  of  every  reason  for  the  exemption,  that  it  would 
be  absurd  to  hold  that  the  two  acts  conld  stand  together."* 
Similar  effect  has  been  held  to  follow  the  enactment  of  the 
California  statute  enabling  married  women  ;""  and  so  in 
Oliio/**  and  in  Maine."*  This  effect  has,  however,  been 
denied  to  similar  enactments  in  Mississippi,"*  Nortli  Caroli- 
na*" and  Arkansas."* 

[]Bnt  the  repeal  of  a  statute  is  not  to  be  implied  from  tho 
mere  fact  that  some  of  the  evils  provided  against  in  it  are 
eabseqnently  removed."*  Hence  where  an  act  passed  in 
1847  required  the  sheriff  of  a  certain  county  to  hold  certain 
itinnicipal  elections  on  a  designated  day  "  in  each  and  every 
year,"  and  fixed  a  penalty  for  his  neglect  to  do  so  ;  and  an 
act  passed  in  1849  provided  for  the  holding  of  such  elections 
at  any  other  times  than  those  appointed  by  the  act  of  1847, 
if  omitted  to  beheld  on  the  proper  day,  it  was  decided  that  the 
act  of  1849  did  not  repeal  the  provisions  of  that  of  1847  as 
to  the  duty  of  the  sheriff  and  the  penalty  incurred  by  him 
by  neglect  thereof.***] 


»  Thicknesse,  H.  &  W.,  at  p. 
219 

^»  Weldon  v.  Neal.  51  L.  T.,  N. 
S.,  289;  33  W.  R.  828;  Lowe  v. 
Fox,  (C.  A.)L.  R.  15  Q.  B.  D.  667. 

^**  Haywood  v.  Ounn,  82  111. 
885;  Castner  v.  Walrod,  83  Id.  171. 
Enos  V.  Buckley,  94  Id.  458;  Qei- 
8cn  V.  Heiderich.  104  Id.  537  (ex- 
ccption  in  favor  of  married  women 
in  act  relating  to  prosecution  of 
writs  of  error.) 

'«  Kibbe  ▼.  Ditto.  93  U.  8.  674. 

'« Ibid.,  at  p.  678. 

14*  Cameron  ▼.  Smith,  50  Cal. 
808. 

1^  Ooffv.  Sumner,  1  Cine.  Super. 
Ct.  424. 

'^  Brown   y.  Conaeno,  51   Me. 

801. 

^McLaughlin  v.  Spengler,  57 
Miss.  818. 


»«  State  V.  Smith.  88  N.  C.  306; 
State  V.  Troiitman,  72  Id.  551. 

*^  Hershey  v.  Latham,  43  Ark. 
305.  In  New  York,  under  the  acts 
enabling  married  women  to  sue,  it 
was  at  first  held  that  the  exceptions 
iti  tliClr  favor  in  Ihc  statutes  of 
limitations  were  rendered  in  appli- 
cable: Ball  V.  Bullard.  52  Barb. 
141;  but  this  doctrine  was  subse- 
quently questioned:  see  Clark  v. 
McCann,  18  Hun  13;  D  inhnm  v. 
Sage,  52  N.  Y.  229;  and  the  matter 
was  finally  set  at  rest  by  the  act  of 
1870,  eh.  741,  dropping  coverture 
from  the  enumeration  of  disabili- 
ties: Acker  v.  Acker,  81  N.  Y.  143, 
and  see  Clarke  y.  Gibbons,  83  Id. 
107. 

"•  Alexandria  v.  Dearmon.  2 
Sneed  (Tenn.)  104. 

Jw  Ibid, 
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CHAPTER  Vm. 


Pbbsumptiok  against  Repeal  bt  Implioatios. 

Speciai^  and  Penal  Acts. 


§  210.  Repeal  by  Implication  not  Favored. 

g  211.  Conflict  between  Acts  often  merely  Apparent. 

g  215.  Modification  to  Escape  Repeal.    Ezceptiona. 

§  217.  Negative  Statutes  Affirmative  Inter  se. 

§  218.  Statutes  without  Expressed  or  Implied  Negative. 

§  222.  Acts  merely  giving  Direction  and  Application  to  Old  Law;. 

g  223.  Gkoeralia  Specialibus  Non  Derogant. 

g  226.  Merely  Seeming  Repugnancy  between  Qeneral  and  Special  Acte. 

g  227.  Personal  and  Local  Acts. 

g  228.  Charters,  etc.  Municipal  Corporations. 

g  229.  Corporafions  Other  than  Municipal. 

g  2^0.  When  General  Act  Repeals  Special. 

g  231.  Effect  of  General  Act  Intended  to  Furnish  Exclusive  Rule^ 

g  232.  General  Act  in  Terms  Applying  to  Subject  of  Special  Act. 

g  233.  Special  Act  Incorporating  Provisions  of  Qeneral  Act. 

g  234.  Implied  Repeal  between  Special  Acts. 

g  235.  No  Implied  Repeal  between  Penal  Acts  where  Objects  not  Idea* 

tical. 
g  236.  Cumulative  Punishments  and  Procedure, 
g  237.  Change  in  Locality  and  other  Incidents  of  PuniahmoDt.     ' 
§  238.  Change  in  Quality  and  Incidents  of  Offence. 
g  &39.  Change  in  Degree  of  Punishment. 
§  240.  Where  Degree  of  Crime  is  Preserved. 
g  241.  Statute  Covering  whole  Subject  Matter, 
g  243.  Revenue  Laws, 
g  244.  Secondary  Meaning. 

§  210.  Repeal  by  Implication  not  Favorad. — ^Bat  repeal    bj 

implication  is  not  favoured  (a).     It  is  a  reasonable  presnmp- 


(a)  Foster's  Case.  11  Rep.  63a. 
jMcCool  V.  Smith,  1  Black,  495;  U. 
S.  V.  67  Packages,  17  How.  85;  U. 
8.  V.  Walker,  22  Id.  209;  U.  S.  v. 
25  Cases,  Crabbe,  356;  U.  S.  v.  100 
Barrels,  2  Abb.  U.  S.  305;  Bo  wen 
V.  Letise,  5  Hill  (N.  Y.)  221;  Catta- 
raugus  Co.  v.  Willey,  2  Lans.  (N. 


Y )  427;  People  v.  Van  Nort,  64 
Barb.  (N.  Y.)  205;  McCartcr  v. 
Orph.  Asylum.  9  Cow.  (N. Y.)  437; 
N.Y.,  etc.,  Ry.  Co.  v.  Supervisors, 
67  How.  Pr.'(N.  Y.)  5;  Chamber- 
lain  V.  Chamberlam,  43  N.  Y. 
424  ;  People  v.  St.  Lawrence  Co., 
108  N.  Y.  541;  Loker  v.  Brookhne, 
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\\oii  that  the  Legislataro  did  not  intend  to  keep  really  con* 
tradictorj  enactments  in  the   statute-book,  or  to   effect  so 
important  a  measure  as  the  repeal  of  a  la\7  without  express- 
iug  an  intention  to  do  so.     Such  an  interpretation,  therefore, 
IS  not  to  be  adopted  unless  it  be  inevitable.     Any  reasonable 
constraction  which  offers  an  escape  from  it  is  more  likely  to 
be   in  consonance  with  the  real  intention.      [Hence  it  is, 
a  role  founded  in  reason  as  well  as  in  abundant  authority, 
that,  in  order  to  give  an  act  not  covering  the  entire  ground 
of  an  earlier  one,  nor  clearly  intended  as  a  substitute  for  it 
the  effect  of  repealing  it,  the  implication  of  an  intention  to 
repeal  must  necessarily  flow  from  the    language  used,  dis- 
closing a  repugnancy  between  its  provisions  and  those   of 
the  earlier  law,  so  positive   as  to  be  irreconcilable  by  any 
fair,  strict  or  liberal,  construction  of  it,  which  would,  with- 
out destroying  its  evident  intent  and  meaning,  find  for  it  a 
reasonable  field  of  operation,  preserving,  at  the  same  time, 
the  force  of  the  earlier  law,  and  construing  both  together  in 
harmony  with   the  whole   course   of  legislation    upon  the 
subject.'     And  it  may  be  here  stated,  that  the  same  rule 


IS  Pick.  (Mass.)  843;  Haynes  v. 
Jenks,  2  la.  172;  Goddard  v.  Bos- 
ton, 20  Id.  407;  Snell  v.  Bridge- 
water,   etc.,   Co.,  24  Id.  296;  Mc- 
DoQough  V.  Campbell,  42  111.  490; 
Hume  V.  Qossett,  43  Id.  297;  Peo- 
ple V.  Barr.  44  Id.  198;  Hyde  Park 
V.  Oakwood  Cem'y  Ass'n,  119  Id. 
141:   Casey  v.  Earned.  5  Iowa    1; 
Stale  V.  Berry.  12  Id.  58;  Burke  v. 
Jeffries.    20  Id.  145;    Wyman    v. 
Campbell,  6  Port.  (Ala.)  219;   Hor- 
ton  V.   School  Comm'rs,  43  Ala. 
598;  Parker  V.  Hubbard,  64  Id.  203; 
Higgs  V.  Brewer,  Id.  282;  McAfee 
T.  R.  R.  Co.,  36  Miss.  669;  Nay  lor 
V.  Field,  29  N.  J.  L.  287;  Wallei-'s 
App..  70  Pa.  St.  892:  Erie  v.  Bootz. 
72  Id.  196;  Rhein  Build'ff  Ass'n  v. 
Lea,  100  Id.  210,  213-4;  Osborne  v. 
Everiit.  103  Id.  421 ;  Harrisburg  v. 
Sheck,  104  Id.  53;  People  v.  R.  R. 
Co.,   28    Cal.    258:  Kerlinger   ▼. 
Barnes,  14  Minn.  526;  (Goodrich  v. 
Milwaukee,  24  Wis.  422;  State  v. 
Morrow,    26    Mo.    131;    State   v. 
Bishop.  41  Id.  16;  State  v.  Draper, 
47  Id.  29;  St.  Louis  v.  Ins.  Co.,  Id. 
146;  State  v.  Jaeger,  63  Id.  403; 


Robbins  v.  State,  8  Ohio  St.  811; 
Buckin^bam  v.  Stcubenville,  10 
Id.  25;  Lichtenstein  v.  State.  5  Ind. 
162;  Blain  v.  Bailey.  25  Id.  165; 
Com'th  V.  Mason,  82  Ky.  256;  State 
V.  Woodside.  9  Ired.  L.  (N.  C.) 
496;  Erwin  v.  Moore,  15  Ga.  861; 
C(mnor  v.  Exp.  Co.,  37  Id.  897; 
Gillette  v.  Shark,  7  Nev.  245; 
Hockaday  v.  Wilson,  1  Head 
(Tenn.)  113;  Furraan  v.  Nichols,  3 
Coldw.  (Tenn.) 432;  Smith  v.  Hick- 
man.  Cooke  (Tenn.)  380;  Rogers 
V.  Watrous,  8  Tex.  62;  Stirman  v. 
State,  21  Id.  734;  Gill  v.  State,  30 
Id.  614;  Schwenke  v.  R.  R.  Co.,  7 
Col.  5 12;  and  see  cases  cited  infra.] 
»  See  Wood  v.  U.  S.,  10  Pet.  342;. 
McCool  V.  Smith,  1  Black.  459; 
Beals  V.  Hale,  4  How.  37  ;  Fur- 
man  V.  Nickol,  8  Wall.  44  ;  Exp. 
Yerger,  Id.  85 ;  U.  S.  v.  Hender- 
son's Tobacco,  11  Id.  652;  Clay 
Co.  V.  Soc'y.  104  U.  S.  579;  Louis- 
iana V.  Taylor,  105  Id.  454 ;  Red 
Rock  V.  Henry,  106  Id.  596  ;  Exp. 
Crow  Dog,  109  Id.  556;  Chew 
Heong  V.  U.  S.,  112  Id.  536; 
Chamberlain  y.   (Chamberlain,    43 
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applies  equally  to  quest ione  arisiDg  between  difiEerent  part£ 
and  sections  of  the  same  enactment.*] 

•  §  211.     Ooailiot  between  Acta  often  merely  Apperent. Xt    18 

sometimes  found  that  the   c«»!iflict  of  two  statutes  is  appar- 
ent, only,  as  their  objects  are  ditferent,  and  the  language  of 
each  is  therefore  restricted,  as  already  pointed  out,    to    its 
own  object  or  subject.     When  their  language  is  so  confined, 
tliey  run  in  parrallcl  lines,  without  meeting.     Thus  the  reai 
property  statute  of  limitations,  3  &  4  Will.  4,  c.  27,  i?rliich 
limits  the  time  for  suing  for  the  recovery  of  land  (wliicli  is 
defined  to  include  tithes)  to  twenty  yeare  after  the    right 
accrued,  was  found  not  to  affect  the  provision  of  the    Act 
of  the  preceding  session,  2  and  4  Will.  4,  c.    100,    which 
enacts  that  claims  to  exemption  from  tithes  shall  be  valid 
af-ter   non-payment  for  thirty  yeare ;  for  the  former    Act 
dealt  with    conflicting    claims    to   the    right  of  receiving 
tithes    which    are    admittedly    payable ;    while  the     latter 
related  *to    the    liability    to    pay    them  (a).       So,    the    1 


1 


N.  Y.  424  ;  7A?  The  Evergreens,  47 
Id.  218  ;  Kingsland  v.  Palmer,  52 
Id.  8;>;  People  v.  St  LaWrence  Co. 
103  N.    r.  541;  :^.  Y.,   etc.,  liy 
Co.  v.  Superv's,   67  How.  Pr.  (N 
Y.)  5  ;    Roberts  v.  Fahs,   86  111 
268  ;  People  v.  Barr,  44  Id.  198 
Fowler    v.   Pirkins.   77    Id.   271 
Iverson    v.   Stale,    52   Ala.    170 
Rigirs    v.    Brewer,    64   Id.    282 
Comm'l  B'k  v.  Chambers,  16  Miss 
9 ;   Richards  v.  Patterson.  80  Id 
583  ;   State  v.  Blake,  85  N.  J.  L 
208  ;  Morris  v.   Del.,  etc..  Canal 
4  Walts.  &  S.  (Pa.)  461 ;  Street  v 
Oom'th.  6  Id.   209  ;  Dickinson  v 
Dickinson,  61  Pa.  St.  401  ;  Erie  v 
Boolz,  72  Id.  196  ;  Williamsport  v, 
Brown,     84    Id.    438;    lie    Cout 
Elect'n    of    Barber,    86    Id.  393 
Com'th  V.  liy.  Co.,   98  Id.   127 
Wayne  Co.'s  App.,  4  W.  N.   C. 
(Pa.)  411  ;   Merrill  v.    Gorham,  6 
Cal.  41;  Pratt  v.  R.  R.  Co.,  42  Me 
579  ;  Alty.-Gen.  v.  Brown,  1  Wis 
513  ;  State  v.   Mister,  5  Md.   11 
Billingsloa  v.  Baldwin,  23  Id.  85 
State  V.  Bishop.  41  Mo.  16  ;  Lud 
low    V.    Johnston,    3    Ohio,   553 
Blain    v.    Bailey,    25    lud.     165 
Water  Works  Co.  v.  Burkhart,  41 


Id.  864 ;  Carver  v.  Smith,  90  Id. 
222  ;  Connor  v.  Expr.  Co.,  87  On. 
397  ;  Lawson  v.  Gibson.  18  >'eb. 
137  ;  State  v.  Babcock.  21  Id.  509  ; 
Kollenberger  v.  People,  9  Col.  233; 
Walker  v.^State,  7  Tex.  App.  245  ; 
Forqueron  v.  Donnallj*,  7  W.  Ya. 
114  ;  Lybbe  v.  ^art,  L.  U.  2^  Ch. 
D.  15  ;  and  see  cases  in  prece<iin.i^ 
note.      It  is  said  that  the  exposi- 
tion of  statutes  passed  at  the  j^ame 
session,   though    apparently    con- 
flicting,   but  not  directly    repug- 
nant,  should  be  such  as  to  give 
effect  to  what  appears  to  be  ibc? 
.mam    intent  of  the  hiw    maker  : 
La  Grange  Co.  v.  Cutler,  6  Ind. 
854. 

•  Wilcox  v.  State,  8  Heisk. 
(Tenn.)  110  ;  and  see  Brown  v.  Co. 
Comra^rs,  21  Pa.  St.  37.  Comp  ire 
also  on  this  subject,  giincrsilly, 
ante,  s5§  183,  183,  187-189.  192. 
195-196. 

(a)  Ely  (Deau  of)  v.  Cash,  15  M. 
&  W.  617.  In  the  one  ca.sc,  tiihe 
was  real  property,  in  the  other, 
a  chattel :  Ely  (Deau  of)  v.  Bliss. 
2  De  G.,  M.  *&  G.  459.  See  also 
R.  V.  Everett,  1  E.  &  B.  273, 
Adey  v.-  Trinity  House,  22  lu  J. 
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A  2  Vict.    e.  110,  8.  13,  which    enacted  that  a  jadgment 
against  any   person  shoald  operate  as  a  charge  on  ''lands, 
rectories,  acLvowsons,  tithes/'  and  heriditainents  in  wliieh  the 
jadgment  debtor  had  an  interest,  was  held  to  be  limited  ta 
the  property  of  debtors  who  had  thepowerof  charging  their 
property,  that  is,  to  lay  rectories,  advowsons  and  tithes,  and 
80  did  not  conflict  with  or  repeal  by  implication  the  13  Kh'z. 
c.    \0y    which,  makes  void  all   chargings  of    ecclesiastical 
property     in    ecclesiastical    hands    (a).     [So,     wiicre    sec- 
tioTi  seven  of  an  act  conferred  upon  a  married  woman  an 
absolute  power   to  dispose  of  her  separate  estate  by  will^ 
apparently  even  to  the  exclusion  of  her  husband,  and  sec- 
tion nine  provided,  that  upon  her  failure  to  do  so,  her  estate 
ahonld    be   distributed   in   certain  proportions  among  her 
children  and  her  hnsband,  as  the  consequence  of  intestacy  ;. 
and    a  subseqnent  act  provided,  ''that    the  power  of  any 
married  woman  to  bequeath  or  devise  her  property  by  will 
shall  be  restricted,  as  regards  the  husband,  to  the  same  ex- 
tent as  the  husband's  power  to  dispose  of  his  property  is 
restricted   as  regards   the  wife,"  etc.,  it  was  held  that,  as 
the  subject  of  the  latter  act  was  merely  the  case  of  the  hus- 
band of  a  deceased  wife  who  left  a  will,  it  did  not  repeal 
section  nine  of  the  former  act,  which  ascertained  the  mutual 
rights  of  hnsband  and  children  where  there  was  no  will.'] 

§  212.  The  Act  which  provides  one  course  of  proceeding 
for  the  habitual  neglect  to  send  a  child  to  school,  does  not 
conflict  with  another  which  provides  a  different  mode  of 
proceeding  for  a  neglect  which  was  not  hal>itnal  but  occa- 
sional only,  and  both  therefore  can  stand  (i).  The  55  Geo* 
3,  c.  137,  which  imposed  a  penalty  of  lOOZ.,  recoverable  by 
the  common  informer  by  action,  on  any  parish  officer  who, 
for  his  own  profit,  supplied  goods  for  the  use  of  a  work- 


Q.  B.  8.  8.  C. ;  Hunt  v.  Gr. 
Northern  R.  Co.,  10  C.  B.  900,  2 
L.  M.  &  P.  268  and  271 ;  Grant 
V.  Ellis,  9  M.  &  W^  113 ;  Man- 
ning V.  Pbelps,  10  Ex.  59,  24  L. 
J.  62 ;  Harden  v.  Hcsketh.  4  H.  Sd 
N.  175,  28  L.  J.  la?.  Oomp.  R. 
▼.  Everett.  1  E.  &  B.  273,  22  L.  J. 
8;  ii0  Knight,  l£z.  802. 
(a)  Hawkins    v.    Gathercole,    6 


McN.;  De  G.  &  G.  1,  11  24  L.  J. 
Ch.  882. 

'  Dickinson  y.  Dickinson,  61 
Pa.  St.  401.  See  also,  for  an 
illustration  of  this  principle : 
Street  V.  Comm'rs,  6  .Watts  &  S. 
(Pa.)  209. 

(b)  Be  Murphy,  2  Q.  B.  D.  397. 
See  another,  Exp.  Att water,  5  Ch. 
D.  27. 
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house,  or  for  the  support  of  the  poor,  was  held  xinaffectod 
by  the  4  &  5  Will.  4,  c,  76,  s,  77,  which  inflicted    a.    fiue   of 
51.J  recoverable  summarilj,  half  for  the  informer    a.nd    Jialf 
for  the  poor  rates,  on  any  such  oflicer  who  supplied    gooda 
for  his  profit  to  an  individual  pauper  (a).      It  Iiad    been 
decided  before  the  passing  of  the  later  Act  (which,  indeed, 
was  passed  in  consequence  of  that  decision),  that  the    earlier 
enactment  applied  only  to  a  supply  for  the  poor  genei-allj', 
but  not  to  the  supply  of  an  individual  pauper  (5).         [So, 
where  an  act  forbade  the  issuing  of  land  warrants  except  for 
land  whereon  settlement  and  certain  improvements  had  beea 
made  ;  and  a  subsequent  one  enacted,  that,  in  all  cases  where 
warrants  had  issued  under  said  act  and  survey's  been    made 
and  filed,  patents  sliould  issue  therefor  without  further   evj- 
dcyice  of  settlement  and  improvement  than  that  upon  wliich 
the    warrant  was  granted,  it  was  held,  that,    as   the   only 
object  of  the  act  was  to  make  the  original  proof  sufficient  to 
authorize  the  issuing  of  the  patent,  for  the  sake  of  cofivea- 
ience,  and  to  obviate  certain  scruples  entertained  by  the  secre- 
tary of  the  land  office,  it  was  not  to  be  construed  as  repeal- 
ing by  implication  the   earlier   act,   or   to   establish    titles 
obtained  in  fraud  of  it.*     The  Massachusetts  act  of  1862,  ch. 
198,  required  a  married  woman  engaging  in  business  on  her 
separate  account  to  file  a  certain  certificate,  and  it  wds  held, 
that  her  failure  to  do  so  subjected  her  earnings  in  the  busi- 
ness to  attachment  by  her  husband's  creditors;*  the  act  of 
1874,  ch.  184,  enlarged  the  powers  of  a  married  woman  as  to 
transfers  of  personal  and  real  estate,  contracts,  ownership  of 
the  earnings  of  her  work   and   labor,   suits,  right  to  act  as 
administratrix,  etc.,  but  did  not  touch  upon  the  subject  of 
her  rights  and  liabilities  when  carrying  on  business  on  her 
separate  account.     The  latter  act  was  consequently  held  not 
to    repeal    the    former    by     implication,    both  acts  being 
capable  of  standing  together,  each  as  the  governing  rule  in 
the  class  of  cases  to  which  it  applied,*     An  act  clothed  cer- 


\ 


(a)  Robinson  v.  Emerson,  4  H.  (Pa.)  171. 

&  C.  852.  •  See  Dawes  v.  Rodier,  125  Mass. 

{b)  Proctor  v.  Manwaring,  3  B.  421. 

&  A.  145.  «  Earned  ▼.  Gotdd,  126  Mass. 

*  Moyer  v.  Gross,  2  Penr.  &  W.  11. 
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tain  courts  with  power  to  decree  such  alteration  in  the  char- 
ters of  boronghs  as  might  be  needful  to  change  the  limits  of 
Bncli,  upon  like  proceedings,  as  were  required  for  the  incor- 
poration of  boroughs ;  a  subsequent  act  directed  the  burgess 
and  councils  of  boronghs  incorporated  under  it,  upon  peti- 
tioD  of  not  less  than   twenty  freeholders,  owners  of  lots  in 
any  section  whereon  the  petitioners  and  others  might  reside, 
adjacent  to  the  borough,  to  declare  by  ordinance  the  admis- 
sion of  such  territory  as  part  of  the  borough.     "  This,"  says 
the  court,  "  provides  for  a  single  case,  and  upon  no  other 
conditions  have  the  borough  oflScere  anything  to  do  with 
<^l\anging  borough  limits.      To  hold  that  such  an  enactment 
repeals  a  prior  one  which  authorized  the  courts  to  decree 
lieedfal  alterations  of  borough  limits,  whenever  expedient, 
would  be  against  all  precedents.'" 

§213.  [So  an  act  giving  to  non-resident   plaintiffs   the 

right  to  sue  before  justices  of  the  peace,  by  a  "long" 

summons,  without    first    giving    security   for  costs,    was 

held  not  repealed  by  a  later  one  giving  them  the  right  to. 

sue   by  a  ''.short"  summons  upon  giving  such  security.* 

So,  where  a  general  act  regulating  the  granting  of  licenses 

for  the  sale  of  spirituous  liquors,  and  prescribing  penalties 

for  the  sale  of  such  without  license,  contained  a  provision 

that  it  should  not  be  held  to  authorize  the  sale  of  liquors  in 

any  municipality  having  special  prohibitory   laws,  it  was 

held   that  it   did   not,  by  implication,  repeal  the  penalty 

appointed   by  a  special   law  prohibiting  the  granting  of 

licenses  and  the  sale  of  liquors  in  a  certain  township  ;  the 

penalty  in  the  later  act  being  imposed   upon   the  sale  of 

liquors  absolutely,  whilst,  in  the  f  ormer,.it  was  imposed  upon 

the  sale  thereof  without  license,  and  it  being  hardly  con-cct 

to  say  of  one  who  sold  liquor  in  a  township  in  which  there 

could  be  no  license,  that  he  sold  without  license, — the  phrase 

implying  that  peraons  might  be  licensed.*      And,   where 


^  McFate's  App.,  105 Pa.  St.  838, 
6.      See   alflo   Maple   Lake   v. 
Wrigbt  Co.,  12  Minn.  408. 

*  Osborne  v.  Everitt,  103  Pa.  St. 
421. 

•  Seifried  v.   Com'th,   101  Pa. 
St  200,  202.      But  tbe  word  '*  pre- 


side" in  an  act  relating  to  the 
organization  of  courts  does  not 
necessarily  imply  that  the  judge 
directed  to  ''preside"  must  have 
associates :  Smith  v.  People,  47  N. 
Y.  380. 
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one  act  related  to "  idle  persons,  who,  not  having  visible 
means  of  support,  live  without  lawful  employment,"  and 
another  to  idle  and  disorderly  persons  who  neglect  lawful 
business  and  habitually  misspend  their  time  by  visiting 
houses  of  ill -fame,  etc.,  it  was  held  that  there  could  be  no 
inconsistency  between  them,  so  as  to  make  one  impliedlj^ 
repeal  the  other."] 

§  214.  So,  an  Act  which  imposes,  for  police  purposes,  a 
penalty  for  retailing  excisable  liquors  without  a  ma«:istrate'8 
license,  would  not  be  affected  by  an  excise  Act  of  later  date, 
wliich,  after  imposing  a  duty  on  persons  licensed   by  ma- 
gistrates, provided  that  nothing  which  it  contained   shonid 
prohibit  a  person  duly  licensed  to  retail  beer,  from  carrying 
on  his  business  in  a  booth  or  tent,  at  a  fair  or  race  (a).      [An 
act  declaring  that  the  expense  of  publishing  notices  of  tax 
sales  in  certain  counties  shall  not  exceed  a  certain  sum  for 
-each  paper  is  not  inconsistent  with  an  earlier  one  fixing  the 
price  for  snch  publication,  the  latter  regulating  the  total, 
the  former  the  individual  figures."     A  statute  giving  certaia 
counties  the  riglit  to  issue  bonds  in  aid  of  the  construction 
of  any  railroad  running  through  them,  upon  approval  by  a 
vote   of  the  majority  of  the  legal  voters  thereof,  was  not 
repealed  by  a  subsequent  act  giving  a  number  of  counties, 
including,  with  others,  those  of  the  counties  embraced  in  the 
former  act,  a  similar  authority  upon  a  vote  of  the  majority 
of  legal  voters  "  and  a  majority  of  the  supervisors,'*  it  being 
the   manifest   intention    of  the   Legislature  to  provide  for 
different   roads."         A  statute  imposing  the  penalty  of  a 
■certain  fine  and  minimun  imprisonment  for  a  first  offence 
is  not  repealed  by  a   subsequent  statute  providing,  that,  on 
conviction  of  such  offence,  tlie  court  may,  in  its  discretion, 
impose  the  penalty  either  of  the  fine  or  the  imprisonment, 
where  the  offender  sliall  prove,  to  the  satisfaction   of  the' 
court,  that  he  has  not  been  before   convicted  of  a  similar 

»«  Com'th   V.   Norton,  18  Allen     854,   84  L.    J.  48 ;  and   Ash  v. 
<:Mass.)  550.  Lynn,  L.  R.  1  Q.  B.  270. 

(a)  U.  V.  Hanson,  4  B.  &  A.  519 ;        "  Crouch  ▼.   Hayes,  98  N.  Y. 
R.  V.  Downc'S,  3  T.  it  5G0.      See     183. 

Buckle  V.   Wrightson,  5  B.  &  S.        "Red  Rock  v.  Henry,  106  U.  8. 

596. 


^  S±S^  216]      AYOIDAXOB  OF  IMPLIED  BEPBAL. 


287 


ofience,  and  repealing  all  inconfiistent  acts, — ^tlie  latter  act 
applying  only  to  oases  where  this  is  done/'  And  a  statute 
prescribing  and  regulating  the  method  of  assessing  taxes. 
and  containing  a  general  repeal  of  all  laws  relating  to  the 
siibject,  would  not/  upon  the  same  principle,  repeal  another 
providing  a  remedy  for  an  illegal  tax." 

§   215.  Modifioation    to    Baoape    Repeal.      Szoeptioiu. — [lu- 

cou&istencj  between  two  statutes^  or  statutory  provisions^ 

in  order  to  avoid  a  repeal  bj  implication,  is  sometimes  so 

treated   that  the  later  statute  or  provision  is  regarded  as 

modifying    the    earlier    in    some    particular    respect,    or 

takiug  certain  things  out  of  its  operation/*  as  an  exception 

to  it.'*     Thus,  in  Alabama,  before  1852,  there  was  a  statute 

u\  force  fixing  the  salary   of  the  quartermaster-general  at 

$200.     In   that  year  an  act  was  passed  making   his  com- 

))ensation  $4  a  day  while  in  the  execution  of  his  duty  and 

repealing  the  former  statute.     The   general   appropriation 

act,  passed  later  at  the  same  session,  however,  appropriated 

the  snin  of  $200  per  annum  for  two  years  to  be  paid  to  the 

qnartermaster-general.      It  was  held  that  the  effect  of  this 

legislation  was  to  modify  the  operation  of  the  act  of  1852, 

by  postponing  it  for  two  years,  during  which  the  officer  was 

entitled  to  receive  the  sum  specifically  appropriated." 

• 

§  216.  [Upon  the  ground  of  clearly  expressed  intention,  it 
is  obvious,  that  the  terms  of  a  later  special  act  must  control 


^>  Dolan  V.  Thomas,  12  Allen 
(Mass.)  421. 

"  Shear  v.  Columbia,  H  Fla. 
146. 

"Wilb..  p.  820.  Comp.  §240 
and  uote  123. 

"  Exp,  Turner,  24  8.  C.  211,  214, 
as  where  one  act  requires  all  wills 
to  be  in  writinff,  and  a  luter  per- 
mits nuncupative  wiUs  of  a  cei> 
tain  kind,  etc. 

"  Uigga  V.  Pfistor,  21  Ala.  469. 
In  Riggs  V.  Brewer,  64  Id.  282,  tbe 
facts  were  these :  an  act  fixed  tbe 
annual salaijr  of  an  officer  at  $2,000 ; 
the  appropriation  bill  appropriated 
for  2  years,  $1,600  in  each  year, 
mall  $8^000  for  his  pay;  the  fiscal 


year  ending  September  .80,  the 
appropriation  was  continueid  to  Jan- 
uary 1,  succeeding;  it  was  declared 
that  these  appropriations  should 
not  be  construed  to  be  in  addition 
to  appropriation 8  for  the  same  pur- 
poses made  by  any  other  laws  :  it 
was  held  that  the  officer  could 
draw,  during  the  2  years,  only 
$1,500  annuftlsalary,  Brickell,  C.  J., 
holding  that  the  appropriation  act 
repealed  the  general  law;  Manning, 
J.,  Ihat  it  suspended  the  operation 
of  the  general  law,  leaving  the 
residue  of  the  salary  fixed  by  it  to 
be  provided  for  by  a  future  appro- 
priation. Comp.  State  v.  Bishop, 
41  Mo.  16,  ante,  §  46. 
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those  of  a  prior  general  one  ;"  and  that  where  they  are  posi- 
tivclj  repugnant,  not  merely  cumulative  or  auxiliary,  the  for- 
mer must  repeal  the  latter  to  the  extent  of  such  repugnanej 
and  within  the  limits  assigned  to  the  operation  of  the  special 
law."     And  so,  where  there  are,  in  an  act,  Rpecific  provisions 
relating  to  a  particular  subject,  they  must  govern,  in  respect 
of  that  subject,  as  against  general  provisions  in  other  parts 
of  the  statute,  although  the  latter,  standing  alone,  would  be 
broad  enough    to   include   the  subject  to  which  the   more 
particular  provisions  relate."     As,  however,  mere  particular 
expressions  will  not  be  allowed  entirely   to  exclude  a   more 
general  intent,  clearly  manifested  by  a  statute,"  so  the  effect 
of  particular  provisions  upon  more  general  ones  overlapping 
them  must  also  be  a  question  of  legislative  intention.      This 
intention  is  often  best  served  by  permitting  the  sul)ject-mat- 
ter  of  the  particular  provision  to  stand  side  by  side  witli  that 
of  the  general  provision,  in  obedience  to  the  rule:]  Whei'e  a 
general  intention  is  expressed,  and  also  a  particular  intention 
which  is  incompatible  with  the  general  one,  the  particular  in- 
tention shall  be  considered  an  exception  to  the  general  one  {a), 
[According  to  a  familiar,  every-day  maxim,  an  exception  is 
not  a  noofation  of  a  jLjeneral  rule.     At  least,  it  is  so  only  to  tl)e 
extent  of  the  exception  ;"  and  if  a  statute  recognizes  the  ex- 
istence of  the  general  laws,  and  creates  an  exception  f  rozn 
them,  it  cannot  be  deemed  repugnant  to  the  former  so  as  to 
repeal  it."     Hence,  if  there  are  two  acts,  or  two  provisions  in 
the  same  act,  of  which  one  is  special  and  particular,  and 


"  Townsend  v.  Little.  109  U.  S. 
504  ;  and  see  Burke  v.  Jeffries,  20 
Iowa,  145 ;  Craue  v.  llecder,  22 
jSIich.  32'3.     Sec  Ad^feiKfa. 

>»  State  V.  KeHy,  34  JM.  J.  L.  75; 
McGavish  v.  State,  Id.  501  ;  Ishara 
V.  Iron  Co.,  19  Vt.  230;  and  see 
Titcomb  v.  Ins.  Co.,  8  ^lass.  327. 
But  comp.  State  v.  Douglass,  33 
N.  J.  L.  3t>3  ;  Com'tli  v.  Pointer,  5 
Bush  (Ky.)  301.  It  has  been  saia 
that  a  Kcction  in  a  private  act  can- 
not, by  iniplicai ion,  repeal  a  ])ro- 
vi^ion  of  tlie  common  law  or  of  a 
public  statute  :  The  Clan  Gordon. 
L.  R.  7  P.  Div.  190.  At  all 
events,  a  local  act  the  purpose  of 
which  is  to  repeal,  as  to  a  particular 


county,  a  general  act  alreiuly 
repealed  by  another  general  act.  is 
"Wholly  nugatory:  Reed's  App.,  114 
Pa.  St.  452. 

*o  Felt  V.  Felt,  19  Wis.  1C3  : 
Slate  V.  Ooetzc,  23  Id.  ."6:5. 

•*  See  Williams  v.  McDonal,  4 
Chand.  (Wis.)  05,  andante,  §  111, 
and  cases  there  cited. 

(a)  Fcr  Best,  \J.  J.,  in  Churchill 
V.  Crease,  5  Bing.  180.  And  see 
ex.  gr.  Pilkington  v.  Cooke,  IG  M- 
&  W.  615 ;  Taylor  v.  Oldham,  4 
Ch.  D.  895,  46  L.  J.  105.  [Bish., 
Wr.  L.  §  156,  and  cases  there 
cited  ]  * 

««  Exp.  Smith,  40  Cal  419. 

« Ibid. 
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clearlj  inclndes  the  matter  in  controversy,  whilst  the  other 
is  general  and  would,  if  standing  alone,  inelnde  it  also  ;  and 
if,  reading  the  general  provision  side  by  side  with  the  par- 
ticalar  one,  the  inclusion  of  that  matter  in  the  former  wonld 
prcKluce  a  conflict  between  it  and  the  special  provision, — it 
mast   be  taken  that  the  latter  was  designed  as  an  exception 
to   the  general  provision;"  as,  where  an  incorporation  law 
contains  provisions  regulating  the  bringing  of  actions  against 
corporations  created  under  it,  at  variance  with  earlier  provis- 
ions upon  the  subject  of  suits  against  corporations  generally." 
So,  wLere  an  act,  making  the  term  of  office  of  revenue  com- 
missioners four  years,  and  on  the  same  day  upon  which  cer- 
taii\  amendments  to  the  act,  not,  however,  changing  that 
term,  were  passed,  the  charter  of  a  city  was  amended  so  as 
to  make  the  term  of  office  of  its  revenue  commissioners  two 
years,  it  was  held  that  this  enactnrient  constituted  a  special 
exception  to  the  general  law."     So  the  minute  and  particular 
provisions  of  one  act  prescribing  the  salary  of  the  register 
of  voters  in  New  Orleans  was  held  unaffected  by  a  general 
power  given  by  another  act  approved  the  same  day  to  the 
common  councils  in  relation  to  all  city  salaries."    As  another 
instance  of  this  construction  may  be  cited    the  following 
case:  A  local  act,  of  January  16,  1849,  provided  that  the 
auditor  of  a  certain  county  should  receive  $700  per  annum 
in  full  for  his  official  services  as  such  ;  that  he  should  make 
semi-annual   returns  to   the  county   board  of  all  fees  and 
emohnnents  received  by  him  ;  and  that  the  board  shonld 
allow  liim  $350  out  of  the  county  treasury.     A  general  act 
passed  January  17, 1849,  "  to  increase  and  extend  the  benefits 
of  common  schools,"  required  county  auditors  to  perform 
certain  duties  before  belonging  to  the  school  commissioner, 
and  as  compensation  gave  them  one-half  of  one  per  centum 
on  the  amount  of  school  funds  on  loan  in  their  respective 
counties.     It  was   held  that  the  two  acts  were  to  be  con- 
strued, as  if  constituing  one  act  to  the  effect,  that,  for  ser- 


^  Crane  ▼.  Reeder,  22  Mich.  823. 

••  Dewey  ▼.  Centr.  Car,  etc.,  Co., 
42  Mich.  899.  Comp.  Casey  v. 
Baraed,  6  Iowa,  1. 

^  BraDbam  ▼.  Lotig,  78  Va.  852; 

19 


and   see  supra,  g  215 ;    State  ▼. 
Trenton,  8«  W .  J.  L.  64. 

"  Bt.  Martin  v.  Wcw  Orleans,  14 
La.  An.  118. 
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vices   relative  to  the   school  fund,  county   auditors   slioald 
receive  one-half  of  one  per  centum  on  the  amount  of  school 
funds,   etc.,  provided   that   the  auditor    of    the  particular 
county  referred  to  in  the  act  of  January  16,  should  not  be 
allowed  such  percentage  in  addition  to  his  fixed  salary  of 
S700."]  Even  when  the  later,  or  later  part  of  the  enactment 
is  in  the  negative,  it  is  sometimes  reconcilable  with  the  Garlicr 
one  by  so  treating  it.     If,  for  instance,  an  act  in  one   sec- 
tion authorized  a  corporation  to  sell  a  particular  piece  of 
land,  and  in  another  prohibited  it  to  sell  "  any  land,"  the  first 
section  would  be  treated  not  as  repealed  by  the  sweeping 
terms  of  the  other,  but  as  an  exception  to  it  (a).   [Thus,  in 
an    act   giving  a  charter  to  a  city,  section  83  provided  a 
specific  and  detailed  remedy  for  the  collection  of  assessments, 
and  declared  the  provision  applicable  to  the  collection  of  those 
due  and  unpaid  at  the  passage  of  the  act;  section  109,  Low- 
ever,  provided  that  '*  nothing  in  said  act  contained  shall   be 
construed  to  destroy,  impair,  or  take  away  any  right  or  rem- 
edy acquired  or  given  by  any  act"  repealed  by  this  statute. 
It  was  held,  nevertheless,  that  the  provisions  of  section  S3 
applied  to  the  collection  of  assessments  due  and  unpaid  at 
the  time  of  the  passage  of  the  act,  because  it  was  a  specific 
provision  on  the  subject  and  would  otherwise  bo  nullified, 
and  that  section  109  applied  only  to  preserve  contract  rights 
against  the  city.'*]   In  this  manner  two  acts  passed  in  1833 
were  construed  as  reconcilable.     The  3  and  4r  Will.  4,  c.  27, 
8.  42,  which  provided  that  no  action  for  rent,  or  for  interest 
on  money  charged  on  land  shall  be  brought  after  six  years, 
and  the  3  &  4  Will.  4,  c.  42,  passed  three  weeks  later,  which 
provided  that  no  action  for  rent  reserved  bj^  lease  under  seal, 
or  for  money  secured  by  bond  or  other  specialty,  should  be 
brought  after  twenty  years,  were  construed  as  reconcilable, 
by  holding  that  the  later  enactment  was  an  exception  out  of 

**  La  Grange  Co.   v.   Cutler,   6  part  of  an  act,  to  a  purpose  dis- 

Ind.  854.  closed  by  a  comparisoQ  of  other 

(a)  Per  Romilly,  M.  R,  in  De  portions   thereof:  see  ante,  §  37; 

Wiuton  V.   iirecon,  28  L.   J.   Ch.  and    the    construction   also  "^flows 

600.  from  the  npplicaiion  of   the  prin- 

"  State  V.  Trenton,  38  N.  J.  L.  ciple  Expre>sio  unius  est  exclusio 

64.     This  was,  in  effect,  a  restric-  aUerius,  in  its  proper  signiticauce: 

lion  of  the  general  language  of  one  see  post,  gg  397-899. 
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llie   former.     And  the  effect  of  the  conjoined  enactments 
was  that  no  more  than  six  years'  arrears  of  rent  or  interest 
'wero  recoverable,  except  where  they  were  secnred  by  cove- 
nant or  other  specialty,  in  which  case  twenty  years'  arrears 
"were  recoverable  (a).     [Similarly,  the  provision  in  an  earlier 
act  that  the  omission  of  the  holder  of  a  certiticate  of  pur- 
<;hase  under  a  tax  sale  to  give  notice   might  extend  the 
period  of  redemption  beyond  two  years,  was  held  unaffected 
by  a  subsequent  statute  limiting,  in  general,  the  period  of 
redemption  to  two  years.**] 

§  217.  Negative    Statutes  Affirmative  Inter   se. — It    may    be 

observed,  also,  that  two  statutes  expressed  in  negative  terras 

may  be  aflSrmative  inter  se,  and  not  contradictory,  thongh 

negative  as  regards  a  third  at  which  they  are  avowedly  aimed. 

They  may  make  two  holes  in  the  earlier  act,  which  can 

stand    Bide  by  side  without  merging  into  one  (d).     [So,  a 

statute  having  provided  that  persons  living  within  one  mile 

of  a  toll-gate  should  pay  only  half  toll, — a  second,  that  the 

first  should  not   apply  to  persons  engaged  in  transporting 

goods  for  others, — a  third,  not  mentioning  the  second,  that 

the  first  should  read  "  except  persons  residing  in  a  city  or 

incorporated    village," — it    was   held   that   the   second   act 

Teraained  in  force,  the  effect  of  the  whole  being  that  persons 

living  within  a  mile  of  the  gate,  engaged  in  transporting  for 

otUexB,  were  liable  to  pay  full  toll,  though  not  residing  in 

any  city  or  incorporated  village."]     The  12  Anne,  st.  2,  c. 

16,  having  made  void  all  loans  at. more  than  five  per  cent, 

the  3  &  4  Will.  4,  c.  98,  enacted  that  ''  no"  bill  or  note 

payable  at  three  months  or  less  should  be  void  for  usury  ; 

and  the  2  &  3  Vict.  c.  37,  that  "  no  "  bill  or  note  payable 

at  twelve  months  or  less  should  be  void  on  that  ground,  but 


4  i 


1  > 


«■' 


(a)  Hunter  r.  Kockolds.  1  Mc- 
N.  &  Gord,  640,  Paget  ▼.  Foley,  2 
Bing.  N.  C.  679  ;  Sims  v.  Thomas, 
13  A..  &  E.  685  ;  Hiimfrey  ▼.  Gery, 
7  C.  B.  667.  See  also  Cobbam  ▼. 
Dalton,  L.  R.  10  Cb.  655;  Re 
Deere.  Id.;  Ricbens  ▼.  Wiggins.  3 
B.  &  8.  »63.  82  L.  J.  144.  Comp. 
Uound  ▼.  Bell,  80  Beav.  121. 
Rent  is  a  specialty  debt  within  the 
^  &  88  Vict.  c.  46,  in  the  admin- 


istration of  assets,  Talbot  ▼. 
Shrewsbury,  L.  R.  16  Eq.  26,  42 
L.  J.  877  ;  Be  Hastings,  6  Ch.  D. 
610,  47  L.  J,  187. 

^  Gaston  ▼.  Merriaro,  88  Minn. 
271. 

{b)  Per  Maule,  J.,  in  Clack  v. 
Sainsbury.  11  C.  B.  695,  2  L.  M.  &' 
P  627,  631. 

"  Oanastata,  etc., Co.  v.  Parkhill, 
60  Barb.  (N.  Y.)  601. 
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with  the  additional  provision  that  the  act  was  not  to    £tppH^ 
to  loans  on  real  security ;  and  it  was  held  that  the  last -men- 
tioned act  did  not  repeal  the  3  &  4  Will.  4.     The  negative 
words,  in  which  both  were  expressed,  had  reference  to  the 
Act  of  Anne ;  but  inter  se,  they  were  aflSrmative  statutes, 
and  the  proviso  of  the  later  one,  therefore,  did  not  affect  the 
short  loans  dealt  with  by  the  Act  of  William  iv.  {a). 

§  218.   Btatutes  without  Bzpressed  or  Implied  Kegative, Fur- 

iher,  it  is  laid  down  generally,  that   wJien  the  later    enact- 
ment is  worded  in  affirmative  terms  only,  without  any  nega- 
tive expressed  or  implied,  it  does  not  repeal  the  earlier  law 
(J).      Thus,  an  act  which  authorized  the  Quarter  Sessions 
to  try  a  certain  offence,  would  involve  no  inconsistency  witli 
an  earlier  one  which  enacted  that  the  offence  should  be  tried 
by  the  Queen's  Bench  or  the  Assizes  ;  (c)  [nor  an  act  author- 
izing a  proceeding  to  contest  the  validity  of  a  will,  by  peti- 
tion to  the  court  of  common  pleas,  any  inconsistency  with  an 
earlier  one  providing  for  a  proceeding  by  bill  in  chancery;** 
and   in  neither  case,  therefore,  would  the  later  repeal  the 
prior  law."]     So,  an  act  which  imposes  a  liability  on  certain     , 
persons  to  repair  a  road,  would  not  be  construed  as  impliedly 
exonerating  the  parish  from  its  common   law  duty   to  do 
so  {d),     [Nor  does  an  act  empowering  the  court  to  order  the 
children  of  indigent   persons  unable  to  work,  to  support 
them,  relieve  the  poor  district  in  which  such  paupers  may  be 
found  from  its  duty  to  provide  for  them  until  they  can  he 
removed  to  the  place  of-  their  last  settlement."]      A  local 


(a)  Clack  v.  Sainsbury,  ubi  sup.; 
Nixon  V.  Phillips,  7  Ex.  IbS,  21  L. 
J.  88  ;  Exp.  Warrington,  8  De  G. 
M.  &  G.  159,  22  L.  J..  Bank.  83. 

{b)  Co.  Litt.  115a,  Anon,  Lolft, 
465  ;  ]\luir  v.  Hore.  47  L.  J.  M.  C. 
17.  [See,  also,  Williams  v.  Potter, 
2  Barb.  (N.  Y.)  810  ;  Bruse  v. 
Schuyler.  0  111.  221;  Mullen  v. 
People,  31  Id.  444  ;  Anient  v.  Hum- 
phrey,  3  Gr.  (Li.)  255  :  Planters*  B'k 
V.  State,  14  Miss.  G28  ;  White  v. 
Johnson,  23  Id.  68 ;  Street  v. 
Com'th,  6  Watts  &  8.  (Pa.)  209  ; 
'Shinn  v.  Com'ih.  8  Grant  (Pa.) 
205  ;  Nixon  v.  Piffcf,  16  La.  An. 
379  ;  Ally  Gen.  v.  Brown,  1  Wis. 
513;  Stale   v.  Macon  Co.,  41  Mo. 


453  ;  DePauw  ▼.  New  Albanv,  22 
Ind.  204 ;  Blain  v.  Bailey,  25  Id. 
105 ;  Brown  v.  Miller,  4  J.  J. 
Maish.  (Ky.)  474  ;  Elliott  v.  Loch- 
name,  1  Kan.  126  ;  McLaughlin  v. 
Hoover,  1  Greg.  31 ;  Gate  v.  State, 
8  Sneed  (Tcnn.)  120 

(c)  Co.  Litt.  115a,  2  Inst.  200. 

«  Raudebaugh  ▼.  Shelly,  6  Ohio 
St.  807. 
**  See  also,  ante,  §  151. 

(d)  R.  v..  St.  George's  Hanover 
Square,  3  Camp.  222;  R.  v.  South- 
hampton, 22  L.  J.  M.  C.  201;  Gib- 
son V.  Preston,  L.  R.  5  Q.  B.  219. 

"  Kelly  V.  Union  Tp..  5  Y'a.lfs. 
&  S.  (Pa.)  636. 
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ID  directing  that  the  chimneys  of  buildings  should  be 
built  of  such  materials  as  the  corporation  approved,  did  not 
aSeet  the  provisions  of  the  earlier  general  act  (3  &  4  Yict« 
CL  8&y  8.  6),  which  required  that  chimneys  should  be  built  of 
stone  or  brick  (a).     A  bye-law  made  under  tlie  74th  section 
of  tbe  Education  Act,  requiring  children  to  attend  school  as 
long  as  it  was  open,  (which  was  at  least  thirty  hours  in  the 
week,)  did  not  repeal  the  provision  in  the  Workshops  "Regu- 
lation Act  of  1869,  which  requires  that  children  under  thir- 
teen employed  in  a  workshop  shall  be  sent  to  school  for  at 
least  ten  hours  weekly  (6).     [Where  an  act  exempted  to  the 
widow  and  children  of  a  decedent  dying  testate  or  intestate 
the    same  property,   which,   by   laws  then   in  force,   was 
eiLempted  from  execution,  and  a  subsequent  act  repealed  the 
law  making  an  exemption  of  property  of  a  certain  value 
frotn  execution,  specified  certain  property  which  should  be 
held  exempt,  and  reserved  the  same  articles  for  the  benefit 
of  the  widow  of  any  person  dying  intestate,  it  was  held  that 
this  act  did  not  repeal  the  one  first  mentioned,  the  exemp- 
tion in  favor  of  the  widow,  etc.,  of  one  dying  intestate  not 
being  in  conflict  with  a  similar  exemption  in  the  case  of  one 
dying  testate.**    Nor  was  an  act  authorizing  the  transfer  of 
certain  money  from  the  railroad  and  sinking  fund  to  the 
county  school  fund,  held  repealed  by  a  later  one  authoriz- 
ing^ the  transfer  of  snrplus  moneys  by  county  commissioners 
from  one  fund  to  another.**]      An  act  wliich  provided  that 
\{  a  person  suffered  bodily  injury  from  the  neglect  of  a  mill- 
owner  to  fence  dangerous  machinery,  after  notice  to  do  so 
irom  a  factory  inspector,  the  mill-owner  should  be  liable  to  a 
penalty,  recoverable  by  the  inspector,  and  applicable  to  the 
party  injured,  or  otherwise,  as  the  home  secretary  should 
determine,  would  not  affect  the  common  law  right  of  the 
injured  party  to  sue  for  damages  for  the  injury  {c).    [And, 
in  general,  ^^an  act  which  gives  cumulative  and  not  incon- 
sistent remedies,  and  especially  one  which  embraces  cases 


(a)  Hill  V.  Hall.  1  Ex.  D.  411. 

(ft)  30  &  81  Vict.  c.  146,  8.  24; 
Berry  v.  Chenryholm.  1  Ex.  1). 
45)*;. 

^  "  Graves  v.  Graves,  10  B.  Mon. 

<Kv)a). 


»•  State  V.  Storey  Co.,  17  Ner. 

(c)7  Vict.  c.  15:  CasweU  v. 
Worth,  6  E.  &  B.  894.  See  Amber- 
fcate  R.  Co.  v.  Midland  R.  Co.,  2 
B.  A  B.  793. 
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not  covered  by  the  former  legislation,  does  not  repeal  prior 
statutes  npon  the  same  subject-matter.""]  A  bond  by  sl  col- 
lector, with  one  surety,  good  under  the  ordinary  law,  would 
not  be  deemed  invalid  because  the  act  which  required  it 
enacted  that  the  collector  should  give  good  security  by  a 
joint  and  several  bond  with  two  sureties  at  least ;  {a)  [nor  a 
promissory  note  given  to  secure  the  rent  of  a  public  hridga 
by  an  act  providing  that  a  bond  should  be  given  for  that 
purpose/*] 

§  219.  The  30  &  31  Vict.  c.  142,  which  authorizes  a  judge 
of  the   Superior  Court  in  which  an  action  is  brought,  ta 
send  the  case  for  trial  to  a  Count v  Court,  was  construed   a& 
not  impliedly  repealing  the  earlier  enactment  of  11  Geo.  4, 
c.  70,  which  authorizes  any  judge  of  the  Superior  Courts  ta 
transact  the  chamber  business  of  the  other  Courts  as  well  as 
his  own;  but  the  later  Act  was  read  with  the  earlier,  and 
the  expression    "  Judge  of  the  Court  in  which  the  action 
was   brought,"   was   thus   construed   as  equivalent  to  any 
judge  of  any  of  the  Superior  Courts  of  law  (h).      The   55- 
Geo.   3,   c.    184,   s.  52,   which  directed  that  all  affidavits 
required  by  existing  or  future  Acts  for  the  verification  of 
accounts    should,   unless  when   otherwise    expressly    pro- 
vided, be  made  before  the  Commissioners  of  Stamps,  was 
held  uniifTcctud  by  the  9  Geo.  4,  c.  23,  which  empowered 
justices  of  the  peace  to  administer  the  oath  in  similar  ca6es» 
Although  the  later  Act  did  "otherwise  provide,"  it  did  not 
make  the  provision  inconsistent  with   the  earlier  Act  (^)- 


"  Scdgw.,  p.  100.  note,  oit. 
Wnldo  V.  Bell.  13  La.  An.  329; 
Mitchrll  V.  Duncan,  7  Fla.  13; 
liaiidobiuigh  v.  Shelly,  6  Ohio  St. 
307;  State  v.  Berry,  i2  Iowa,  58; 
Wilson  V.  Shorrick,  21  Id.  3']2.  See 
also  Gohen  v.  R  R.  Co.,  2  Woods, 
340.  that  a  statute  giving  a  right  of 
action  for  compensatory  damaires 
to  the  surviving  husband,  wife, 
child,  or  parents  of  any  person 
whose  life  is  lost  by  the  negligence, 
etc..  of  any  railroad  company,  etc., 
is  not  abroirntcd  by  a  feubsequent 
constitutional  provision  making 
ce'.y  ]^ei\sou.  corporation,  etc., 
that     may    commit     a   homicide 


through  any  wilful  act  oromiseion, 
responsible  in  exemplary  damages 
to  the  survrving  husband,  widow 
or  heirs  of  the  decedent.  Compare 
to  similar  effect  as  to  action  of  a 
constitutional  provision  upon  a 
prior  act  iu  pari  materia.  In 
re  Cont.  Election  of  Barb^,  8^ 
Pa.  St.  392. 

(a)  Peppin  v.  Cooper,  2  B.  &  A. 
431.  See  Austen  v.  Howard,  7 
Taunt.  28.  237. 

»»  Centr.  B'k  v.  Kendrlck,  Dud- 
ley (Ga.)  66. 

(h)  Owens  v.'Woosman,  L.  RO. 
C.  95,  8  Q.  B.  469. 

(c)  R.  V.  Greenland,  R.  L.  1. 
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VITkere  one  Bankruptcy  Act  empowered  the  Court  to  make 
the  bankrupt  an  allowance,  and  a  later  one  enacted  that  the 
ereditors  sbonld  determine  whether  any  and  what  allowance 
sJjould  be  made  to  him,  it  was  held  that  the  former  power 
was  still  in  force  when  the  creditors  did  not  exercise  that 
given  them  by  the  latter  Act  {a).  [So,  two  sections  of  an 
act  defining  the  degrees  of  murder,  the  third  providing  that 
the  degree  of  murder  should  be  found  by  the  jury,  were 
lield  to  apply  to  cases  in  which  the  accused  pleaded  guilty/*] 

§  220.  Where  a  power  was  given   by  a    local   Act    to 
Commissioners  to  make  drains  througli  private  lands,  after 
giving  twenty-eight  days'  public  notice,  with  power  to  the 
persons  interested  to  appeal ;  and  the  subsequently  passed 
Nuisances  Removal  Act  of  1855  gave  the  same  power  to 
the  same  Commissioners,  without  requiring  notice,  it  was 
held  that  they  were  at  liberty  to  act  under  either  statute. 
The  notice  was  not  a  right  given  to  the  parties  interested, 
but  a  mere  restriction ;  and  there  was  no  more  inconsistency 
in  the  co-existence  of  the  two  powers,  than  in  the  co  exis- 
tence of  the  ordinary  covenants  in  a  lease  to  repair  simply, 
and  to  repair  after  a  month's  notice  (b).      [Where,  indeed, 
an  act  takes  away  no  right  conferred  by  a  former  act,  nor 
imposes  any   substantially  new   duty,  but   regulates,  with 
additional  requirements,  a  duty  imposed  by  -the  former  act, 
e.  g.^  adding  to  the  duty  imposed  upon  railroads  to  construct 
fences,   that  of  constructing  gates,  along  the  line  of  the 
road,  there  is  said  to  be  no  inconsistency  between  the  two.** 
Thus,  where  an  act,  passed  in  1861,  authorized  the  councils 
of  a  city  to  improve  streets  and  levy  the  cost  on  owners  of 
property   thereon,  but   provided    that  such    improvement 
should  not  be  ordained  except  on  the  petition  of  a  majority 
of  the  property  owners  on  the  street  to  be  improved  ;  and 
a  later  act,  passed  in  1864,  gave  councils  power  to  ordain 


(a)  Exp.  Ellerton,  83  L.  J.  Bank. 
83. 

*  Green  v.  Com'th,  12  Allen, 
Oliss.)  155. 

(^)  Derby  V.  Bury  Oommissioners, 
L.  K.  4  Ex.  223;  comp.,  however, 
BQch  cases  as  Cumberland  ▼.  Cope- 
land,  1  H.  &  C.  194,  inf. 

*^  Stoato  V.   R.  R.  Co.,  4  Abb. 


App.  Dec.  (N.  Y.)  287.  Such  a 
provision  is  said  to  be  not  a  mere 
regulation  respectiog  division 
fences  between  land  owners,  but  a 
police  re^ulaiion  for  the  safety  of 
the  public,  and  entitled  to  an  ex- 
tended application:  lb.;  Corwin  v. 
R.  RCo.,  18  N.  Y.  42,53. 
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improvements  by  a  two-thirds  vote,  without  such  petition, —        I 
it  was  held  that  the  act  did  uot  repeal  the  former,  but   tlie 
two  statutes,  standing  together,  had  the  effect  of  giving  two 
modes   bj   which  streets  could  be  improved  :   first,    upon 
petition  of  a  majority  of  the  property  owners  on  the    street 
to  be  improved ;  and  second,  without  such  petition,    hy  a 
two-thirds  vote  of  councils."      But  when  a  still  later   act, 
passed  in  1868,  declared  that  councils  could  improve  when- 
ever a  majority  of  owners,  etc.,  should  petition,  "and   not 
otherwise,"  except  when  the  ordinance  for  the  improve- 
ment should  order  the  payment  thereof  from  the  city  funds, 
this  act  was  said  to  repeal  that  of  1864  upon  the  subject, 
"unless,  perhaps,  where  the  exception  applied.""     It    did 
not,  however,  repeal  a  provision  of  the  act  of  1861  that,   if 
notice  were  given  by  publication,  etc.,  of  the  improvement 
peticioned  for,  the  question  whether  a  majority  of  owners 
had  petitioned  should  cease  after  the  passage  of  the  ordi- 
nance providing  for  the  improvement,  i.  «.,   making   the 
same  conclusive  thereon  ;  nor  the  provision  of  that  act  for 
the  assessment  of  the  cost  on  the  owners.**] 

§  221.  Where  an  Act  imposed  a  duty  of  thirty-five 
shillings  on  the  transfer  of  a  mortgage,  and  a  second  pro- 
vided that  when  the  transfer  was  made  by  several  deeds, 
only  five  shillings  should  be  charged  on  all  but  the  first, 
and  a  third  Act  repealed  tlie  first  by  imposing  a  stamp  of 
sixpence  per  1001.,  it  was  held  that  the  second  Act  was  not 
impliedly  repealed  by  tlie  third  {a),  [So,  an  act  imposed  a 
penalty  on  the  issuing  of  a  marriage  license  to  a  minor  ;  an 
amendment  to  the  act  legalized  such  issuing  upon  the  affida- 
vit of  the  minor  and  hia  personal  appearance  indicating  full 
age,  and  the  former  provision  was  expressly  repealed,  sav- 
ing, however,  liabilities  incurred  by  breach  of  it  prior  to 
the  amendment ;  a  later  act  provided,  that,  in  all  suits  there- 
after to  be  brought  under  the  first  act  as  amended,  the  con- 
sent of  the  parent  or  guardian  of  the  minor  should  be  a 
defense,  and  repealed  all  laws  in  conflict  with  its  own  pro- 

*»  Erie  v.  Bootz,  72  Pa.  St.  19G.  (a)  Foley   v.  Commissioners  of 

«*  Ibid,  at  p.  200.  Inland  ReTenue,  3  Ex.  263. 

« Ibid. 
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visions :  it  was  held  that  the  saving  clause  in  the  amend- 
ment remained  nnrepealed.^]  The  Acts  43  Eliz.  c.  6,  21 
^ac  0. 16,  and  22  and  23  Oar.  2,  c.  9,  having  provided  tha^ 
a  plaintiff  in  an  action  for  slander,  who  recovered  less  than 
forty  shillings  damages,  was  to  bo  entitled  only  to  as  much 
costs  as  the  damages  amounted  to;  the  3  &  4  Yict.  c.  24, 
after  expressly  repealing  the  first  and  third  of  those  Acts, 
witbont  mentioning  the  second,  enacted  that  a  plaintiff 
who,  in  such  cases,  recovered  less  damage  than  forty  shill- 
ings, should  not  be  entitled  to  any  costs,  unless  the  presid- 
ing jndge  certified  that  the  slander  was  malicious  ;  and  il 
^2ks  held  that  this  later  enactment  did  not  impliedly  repeal 
the  21  Jac.  c.'16,  and  that  the  effect  of  the  judge's  certifi- 
cate was  merely  to  remit  the  plaintiff  to  the  rights  which 
that  statute  gave  him  (a). 

§  222.  Acts  merely  Qiving  Direction  and  Application  to  Old 
Iiaw.  ~[It  is  also  said  that  the  rule,  Leges  posteriores  priores 
contrarias  abrogant,  is  inapplicable  in  the  construction  of  a 
new   law  simply  giving   application   and   direction   to  the 
prior  law  ;"  so  that  an  act  providing  for  the  organization  of 
counties   into   municipal   townships,   though   declaring  an 
earlier  act  upon  the  same  subject,  and    largely  re-enacted 
by  the  later  one,  repealed,  was  construed  as  a  continuation 
thereof,  and  not  as  avoiding  any  proceedings  begun  there- 
under.**    But  a  later  statute  making  a  different  provision 
from  that  contained  in  a  former  one,  upon  the  same  sub- 
ject, should  not  be  construed  as  an  explanatory  act,  unless 
such  a  construction  fairly  appears  to  be  intended,  but,  to  the 
extent  of  the  incompatibility  of   the  two   acts  with   each 
other,  as  an  implied  repeal  of  the  earlier."] 


**  Roberts   v.  Pippen,    75  Ala. 
\0S;  Fiilghum  v.  Roberts.  Id.  341. 

(a)  Evans  v.  Rees.  9  C.  B.  N.  8. 
S91,  89  L.  J.  16  ;  ace.  Marshall  v. 
Martin,  L.  It  5  Q.  B.  239.  See' 
also  Davies  v.  Onfflths.  4  M.  & 
W.  877,  aod  Wrightup  v.  Green- 
acre.  10  Q.  B.  1. 

*  Stale  ▼.  Vernon  County 
Court,  53  Mo.  128.  See  Mntr.  5.  17. 

**lbid.;  and  W)mp.,  ante,  §  112. 
See  also  Smith  ▼.  People.  47  N.  Y. 
8<M),  where  a  repeal,  absolute  in  its 


terms,  and  referring  to  the  title  of 
an  act  as  intended  to  be  repealed, 
was  limited,  by  construction,  on 
the  ground  that  the  general  scope 
of  the  later  act  was  to  reconstruct 
the  political  organization  of  the 
city  of  New  York  and  not  to  repeal 
existing  provisions  as  to  criminal 
courts  thei^in  *  see  ante,  g  43, 
note. 

*^  People  ▼.  Van  Nort,  64  Barb. 
(N.  Y.)  205. 
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§  223.  OeiMralU  SpeciaUbui  Non  D^ogant,— It  18  but    a    pnr- 

ticular  application  of  the  general  presumption  against  an  in- 
tention to  alter  the  law  beyond  the  immediate  scope  of  the 
statute,  to  saj  that  a  genernl    Act  is  to  be  construed    as  not 
repealing  a  particular  one,  that  is,  one  directed  towards  a 
special  object  or  a  special  class  of  objects  (a).      A  general 
later  [affirmative]  law  does  not  abrogate  an  earlier  specfaf 
one   by  mere   implication  (J).      Generalia   specialibns   non 
derogant  (c);  the  law  does  not  allow  the  exposition  to  revoke 
or   alter,  by  construction   of  general   words,  any  particular 
statute,  where  the  words  [of  the  two  acts,  as  compared   with 
each  other,  are  not  so  glaringly  repugnant  and  irreconcilable 
as  to  indicate  a  legislative  intent  to  repeal,"]  but  may  have 
their  proper  operation  without  it  (d).  It  is  usually  presumed 
to  have  only  general  cases  in  view,  and  not  particular  cases 
which    have   been    already  otherwise   provided    for    by  the 
special  Act,  or,  what  is  the  same  thing,  by  a  local  custom  (e). 
Having  already  given  its  attention  to  the  particular  subject, 
and  provided  for  it,  the  Legislature  is  reasonably  presumed 
not  to  intend  to  alter  that  special  provision  by  a  subsequent 
general  enactment,  unless  that  intention  is  manifested  in  ex- 


(«)  I^ord  Hatherley.  8  A  pp.  950. 
[Tliia  is  especially  so  where  the 
two  acu  were  passed  at  the  same 
session  :  Ottawa  v.  La  Salle  Co.,  12 
111.  839 ;  McFarlan  ▼.  State  B'k.  4 
Ark.  410.] 

{b)  Ti.ori^e  V.  Adams,  L.  R.  6  C. 
P.  125  ;  R.  V.  Chanipneys,  Id.  884. 
[boward  v.  The  Vera  Cruz,  L.  R.. 
10  App.  Cas.  68 ;  N.  Y.,  etc..  Ry. 
Co.   V.  Supervisors,  67  How.  Pr. 
(N.  Y.)  5;  Hyde  Park  v.  Oakwoods 
Ccm'y  Ass'n,  119  111.  141  ;  State  v. 
Mills,  84  N.  J.   L.   177;   Slate  v. 
Stevenson,   44  Id.  871 ;  Brown  v. 
Comm'rs.  21  Pa.  St.  87  ;  Dyer  v 
Covington,    28   Id.    186;    Cumru 
Tp.   V.   Poor  Dir's,    112   Id.   204; 
State  V.  Fitzgerald.  17  Mo.   App. 
271 ;  State  v.  Smith,  8  8.  C.  127  • 
Luke  V.  State,  6  Fla.  185  ;  Ellis  v! 
Batts,  26  Tex.   708  ;  Schwenke  v. 
R.  R.  Co.,  7  Col.   512,   and  cases 
infra.      See  also.  Bish.,  Wr.  L.^  § 
112  b,  and  cases  there  cited.] 

(c)  Jook.  Cent.  120. 

**  See  Gage  v.  Currier,  4  Pick. 


(Mass.)  899  ;  Covington  v.  East  St. 
Louis,  78  III.  648  ;  Conley  v.  Cal- 
houn Co.,  2  W.  Va.  416 ;  Chesa- 
peake, etc.,  Ry.  Co.  v.  Hoard,  16 
Id.  270. 

(rf)Lyn  V.  Wyn.  Bridg.  127;  ace 
M.  Smith,  J.,  in  Conserv.  Thames 
V.  Hall,  L.  R.  3  C.  P.  421,  and 
Bramvvcll.  B.  in  Doilds  v.  Shepherd. 
1  Ex.  D.  78. 

(e)  Co.  Lilt.  115a;  Herbert's 
Case.  8  Rep.  18b.  note  U. : 
Gregory's  Case.  6  Rep.  I9b  ;  R.  v. 
Pugh,  Doug.  188;  Hnlohiiis  v. 
Player,  Orl.  Bridg.  272 ;  Plowd. 
86.  [The  existence  of  a  special 
custom,  such  as  is  known  and 
recognized  by  the  law  of  England, 
is  probably  unknown  in  this  cmin- 
try.  But  as  there  such  a  custom 
has  all  the  efl^ct  of  a  local  law.  ihc 
decisions  upon  the  effect  of  general 
statutes  on  such  customs  are  in- 
structive to  the  American  as  well  as 
the  English  reiider,  and  in  prhai- 
ple.  apposite  to  the  subjee:  in 
hand.] 
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pUcit  language  (a),  or  tliere  be  somethiDg  which  shows  that 
the   attention  of  the  Legislatare  had   been  turned  to  the 
special  Act,  and  that  the  general  one  was  intended  to  embrace 
the  special  cases  within  the  previous  one  (&);  or  something 
in  the  nature  of  the  general  one  muking  it  nnlikelj  that  an 
exception  was  intended  as  regards  the  special  Act.     The 
general   statute  is  read  as  silently  excluding  from  ics  opera- 
tion the  cases  which  have  been  provided  for  by  the  special 
one  ;  [for,  as  was  said  of  the  relation  of  a  general  act  to  a 
local   one  applying  to  a  single  county  of  the  state,  ^'  it  is 
against   reason  to  suppose   that  the   Legislature,  in   fram- 
^^g   A    general  system   for  the  state,   intended   to  repeal 
a  special  act  which  the  local  circumstances  of  one   county 
liBid  made  necessary."**    The  fact  that  the  general  act  con- 
tains a  clause  repealing  acts  inconsistent  with  it  does  not 
diminish  the  force  of  this  rule  of  construction."*] 

§  224.  Thus,  when  a  local  Act,  for  completing  the  bridge 
across  the  Thames,  exempted  the  owners  of  the  adjoining 
ground,  which  was  to  be  embanked  at  their  expense,  from 
all  taxes  and  assessments  whatsoever,  it  was  held   that  later 
general  Acts  imposing  taxes  and   rates  in  respect  of  lands 
and  houses,  did  not  repeal  that  exemption  (o),     [Conversely, 
^Uere  a  special  act  declared  certain  public  property  liable 
to  road  taxes,  it  was  intimated  that  a  subsequent  general 
statute  declaring  property  of  the  kind  to  which  it  belonged 
exempt  from  all  taxation,  state  and  local,  could  not  have  the 
eSect  of  repealing  the  special  law."]     Where  an  Act  took 
away  the  right  of  bringing  an  action  respecting  certain  dis- 
putes, which  was  referred  to  the  summary  adjudication  of 
jastices ;   it   was    held   that   tho  subsequently   established 
County  Courts  acquired  no  jurisdiction   to  try  such  oases, 


(a)  Per  Wood,  V.  C,  in  Pitzger- 
aid  y.  ChampDeys,  2  Jo.  &  H.  54, 
«0  U  J.  Ch.  782. 

(ft)  Per  Lord  Hatherley  in  Gar- 
netl  V.  Bradley,  48  L.  J.  Q.  B. 
1^;  and  see  per  Cur.  in  R.  v.  Poor 

LawCom.,  6A.  &E.  48. 
*•  Brown  v.  Comm'rs,  21  Pa.  St. 

^.  per  Gibson.  C.  J. ;  Seifried  ▼. 

Com'tli,  101  Id.  200;  Kilgore  ▼. 

Com'Ui.   94  Id.   495 ;  Ee  Bounty 


Accoants,  70  Id.  92;  Mulloy  ▼. 
Comm'th.  116  Id.  25. 

•*  State  ▼.  Townsh.  Comipittee, 
(N.  J.)3Cenlr.  Rep.  851. 

(c)  Williams  v.  Pritchard,  and 
Eddington  ▼.  Borman,  4  T.  R.  2 
and  4.  See  Duncan  y.  Sc.  K.  £. 
R.  Co..  2Sc.  App.  20. 

"  Cumm  Tp.  y.  Poor  Dir's.  112 
Pa.  St  264,  271. 
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under  tlie  general  anlliority  to  try -'iill  pleas"  (a).  £N 
was  an  act  exempting  a  ceitiin  class  of  property  frotri  inui 
ci])al  taxutioQ  repealed  by  a  ttubsequcnt  uct  giving  tit  uriici 
alilies  power  to  tax  "all  property"  within  their  limits,  the 
buing  no  oxpresBed  intention  to  take  away  tbe  ezemptic 
formerly  enacted."] 

The  provision  of  the  Judicature  Act  of  1875,  that,  excef 
whero  it  is  otherwise  provided  by  the  Act  or  the  ruU 
annexed  to  it,  tbo  jndgnieut  of  tbe  Conrt  shall  be  obtainci 
by  motion,  wa8  bold  not  to  affect  the  Connty  Courts  Act  o 
1856,  wbicb,  after  authorizing  the  Snpeiior  Courts  to  sent 
certain  cases  to  the  County  Courts  for  trial,  had  directei 
that  the  judgment  might  be  signed  in  accordance  witli  tlit 
result  aa  certified  by  the  registi-ar  (i).  [An  act  pnniiihlrj^ 
killing  while  engaged  in  the  commission  of  an  unlawful  aoC, 
would  not  repeal  an  act  punishing  killing  by  administorj/)"' 
poisonous  drugs  to  procure  an  abortion."  An  act  prohibit- 
ing any  public  officer  from  appropriating  funds  collected  in 
one  year  to  demands  that  arose  in  a  previous  one,  would,  upon 
the  same  principle,  not  operate  as  a  repeal  of  an  act  directing 
the  application  of  certain  taxes  to  the  payment  of  past  due 
claims,  but  would  only  prevent  executive  officers  from 
employing,  in  their  own  discretion,  the  public  moneys  for 
such  purpose."] 

§  225.  The  General  Turnpike  Act,  3  Geo.  i,  c  120, 
which  empowered  turnpike  trustees  to  let  the  tolls,  and  pro- 
vided that  all  contracts  for  letting  them  should  be  vaJid, 
though  not  by  deed,  "  any  Acta  of  Parliament  or  law  to  the 
contj'iiry  thereof  notwithstanding,"  waa  held  unaffected  by 
tlie8&9Vict.  c.   106,  which   in  the   most  general  terms 

(il  Enp.  Puvne.  5  D.  &  L.  679.  genernlly  upon    one     relalins:    to 

"  Biiiiu  V.  liniley,  25  lud.  195.  crimes  by  n  particular  pJoss  of  pe^ 

Anil  st(!  Rounds  v.  ■Wiiym.iil.  81  Bona,  «.  ff,.  sluves  :  Luke  v.  6l:ile, 

1'h.  St.  80.').  where  it  waa  belli  liiat  5    Fla.    185.      (But  comp.    Elv  v. 

t!ie  Pa.  general  fill  ant  of  t»T3did  Tliotnpsim.   S  A.  K.   Marsh  (iiy.) 

mil  repent  ilie  act  of  1864,  eiempl-  70)  and  of  a  genenil  art  for  ilie 

icg  soldiers'  property,  by  conferr-  .  punishment  of  grand  larceny  nnd 

ing   aiitliority    tu   tax  "  all  real  oilier  offencei    named   upon  odg 

eMatc."  punishing    horae-stenllng    :ind  Isr- 

(S)  See  note  e,  p.  299.  cenv    of    cerlain    other    animali: 

"  Robbing  v.  State,  8  Ohio  St.  Slngruderv.  Slate,  *0  All-  347. 

131.      And  Bee  also,  as  to  similar  "  Slate  y.  Smith,  8  8.  C,  137 
eDeel  oraslniiiie  rvlaiiiig  to  crimes 
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declares  that  "  a  lease,  required  bj  law  to  be  in  writing,  of 
any  tenements  and  hereditaments,  shall  be  void  unless  made 
by  deed."     It  was  not  to  be  supposed  that  the  Legislature 
intended  by  the  later  Act  to  interfere  with  the  policy  of  the 
earlier  one,  which  was  emphatically  that  a  deed  should  not 
be  required  for  turnpike  tolls  (a),  though  necessary  by  the 
general  law  of  the  land  (6).      [Upon  the  same  principle,  an 
act  giving  a  general  authority  to  commissioners  to  lay  out 
8uc\i  streets  as  they  may  deem  necessary  within  the  limits  of 
a  borough  will  not  authorize  them  to  run  a  street  through  a 
graveyard,  the  laying  out  of  streets  through  such  being  pro- 
hibited   by  a  prior  general  law;**  and  an  act  requiring  ap- 
pellants from  decrees  of  the  Orphans'  Court  to  give  security, 
by  recognizance  with  suflBcient   sureties,  in   the   Orphans- 
Court,  conditioned  to  prosecute  the  appeal  with  effect,  was 
held  unaffected  by  a  subsequent  act  providing,  that,  upon 
all  appeals  and  writs  of  certiorari  or  error,  a  recognizance 
with  sufficient  sureties  should  be  entered  in  the   Supreme 
Court    conditioned   for   the   payment  of  costs  and  return 
of   tbe    record.**    A   general   law  enacting  that  a  judicial 
sale   shall   divest   all   liens  save    a    first    mortgage    upon 
tbc  property  sold,  does  not  repeal  a  special  law  establishing 
a  contrary  system  and  practice  in  a  particular  locality ;"  nor 
a  general  law  requiring  collectors  of  taxes  to  pay  over  the 
taxes  on  or  before  December  22  of  every  year,  a  special  one 
requiring  to  the  treasurer  of  a  particular  city  to  receive  the 
taxes  and  pay  them  over  on  or  before  October  22  of  each 
year.**      An  act  prohibiting  the  "  catching  of  sturgeon   in 

(a)  Shepherd  v.  Hodsman,  18  Q.     decrees,  is  cypress^  affirmed  in 
B.  816,  21  L.  J.  Q.  B.  203.  Com'th  v.  Judges.  10  Pa.  St.  87. 

{b)  R.  V.  Siilisbury.  8  A.  &  E.      " 
T16.  [For  an  instance  in  which  the 
phrase  '•  any  Ihw,  usuge  or  custom 
to  the  contrary  notwithstanding," 
occAivring  in  a  later  act,  was  held 
not  to  indicate  an  intention  to  re- 
peal an  earlier  one,  see  Maj^or  of 
PbMad'a  v.  Davis,  6   Watts  &  8. 
(Pa.)  269, 278.] 
**  Egypt  Btr.,  2  Grant  (Pa.)  455. 
**Coin*th  V.  Judges,  102  Pa.  St, 
228.    *'  The  <liscretionary  power  of 
the  Orphans'  Court  as  to  the  extent 
<rf  the  security  which  it  may  re- 
quire, on  an  appeal  from  one  of  its 


*-?        '  —       ______ 

Leaving  this  power  with  the  judges 
of  that  court  evinces  wise  legisla- 
tive forethouglit.  They  know  bet- 
ter than  any  other  tribunal  what 
security  is  necessary  to  protect  the 
vast  and  complicated  interests 
which  they  are  required  to  guard; " 
Ibid.,  at  p.  230.  Ihe  acts  under 
construction  were  those  of  29  Mar. 
1882,  and  8  June,  1881. 

"  Rhein  Bldg.  Ass'n  v.  Lea,  100 
Pa.  St.  218. 

»  State  y.  Stevenson,  4A  N.  J.  L. 
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anj  of  the  waters  of"  the  Commonwealth  of  Pennsylvania, 
did  not  repeal  a  prior  act  permitting  the  catching  of    star- 
geon  in  the  waters  of  Lake  Erie  by  means  of  pond    neta  ;** 
and  a  general  act  to  protect  salmon  was  held  inapplicable  to 
the  Columbia  Eiver,  as  to  which,  at  the  time  of  the  passage 
of  the  general  act,  there  was  a  special  one  in  force."* 

§  226.  Merely  Seeming  Repugnancy  between  Qeneral  and    Spe- 
cial Acts. — [Sometimes,  as  in  the  case  of  general  statutes  upon 
the  same  subject"  the  inconsistency  between  the  general 
and  the  special  act  is  merely  a  seeming,  and  not  a  snbstazi- 
tial  one.**    So,  where  an  act  provided  that  the  stock  of  a  cer- 
tain railroad  company,  whose  railway  was  only  partly  in  the 
state  of  Pennsylvania,  should  be  subject  to  taxation  to  an 
amount  equal  to  the  cost  of  constructing  that  part  of  tlje 
road  which  was  in   Pennsylvania;  and  a  later  general  act 
declared    that   every   railroad   company  doing  business  in 
Pennsylvania  should  be  subject  to  a  certain  tax  upon  its 
capital  stock,  the  later  act  clearly  could   not  operate  as  a 
repeal  of  the  former.      The  function  of  the  special  act  was 
to  fix   the  amount  of  the  capital  stock  of  this  particular  cor- 
poration to  be  assessed ;  that  of  the  latter,  to  fix  the  rate  of 
taxation.     There  was,  therefore,  no  real  repugnancy  between 
the  acts ;  "  no  difficulty  in  the  way  of  both  having  effect."** 
So,  again,  a  general  statute  regulating  the  affairs  and  powers 
of  municipal  corporations,  authorizing  them  to  alter  the 
channels  of  water  courses,  etc.,  within  the  corporate  limits, 
and  the  like,  and   providing  for  proceedings  in  one  coart 
to  assess  damages  therefor,  and  directing  the  payment  of 
these  by  the  city,  would  obviously  not  repeal  a  prior  local 
act  authorizing  a  city  to  straighten  the  course  of  a  creek 
within  its  limits,  and  within  those  of  a  township  beyond 


"  Diinlap  T.  Com'th,  108  Pa.  St. 
C07. 

«»  State  V.  Sturcess,  10  Orcg.  58. 

"  See  ante.  §^  211,  213. 

•*  An  act  allowing  the  prevniling 
party  in  certain  actions  tried  in 
San  Francisco  to  include  in  liis 
judgment  five  per  cent,  on  the 
amount  recovered,  was  held  un- 
repealed by  provisions  of  the  code 


relating  only  to  costs,  the  code 
repealing  only  in  **  cases  provided  ' 
for  "by  it,  and  the  percentage  in 
question,  therefore,  if  "costs," 
being  unrepealed  because  unpro- 
vided for  (see  §  203),  and,  of 
couree,  unrepealed  if  not  "costs:" 
Whituker  v.  Haynes,  49  Cal.  596. 
"  Com'th  T.  Erie  Ry.  Co.,  98  Pi 
St.  127. 
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its  limitSy  providing  for  the  ascertainment  of  damages  in 
another  conrt,  and  requiring  their  payment  by  the  county 
in  whicli  the  city  was  located.**  The  statutes  were  not  co- 
extensive, and  hence  there  could  be  no  pervading  incon- 
sistency between  them." 

'  §  227.  Personal  and  Local  Acts.— [A  general  statute  will  not, 

\  ordinarily,  repeal  by  implication  particular  statutes  made  for 
^  the  relief  or  benefit  of  individuals,  and]  personal  Acts  and 
j  local  customs  affecfing  only  certain  persons  in  their  rights, 
privileges,  or  property,  offer  other  illustrations  of  this  rule, 
that  special  enactments  are  unaffected  by  the  general  words 
of  a  more  general  enactment,  [unless  a  modification  or  repeal 
of  the  same,  in  whole  or  in  part,  is  provided  by  express 
^ords  or  arises  from  the  necessary  meaning  and  effect  of  the 
language  and  provisions  of  the  general  law."]  Thus,  the  Act 
I  sbolisliing  fines  and  recoveries  which,  in  the  most  compre- 
r  hensive  terms,  authorizes  ''  every  tenant  in  tail"  to  bar  his 
entail  in  a  certain  manner,  does  not  apply  to  the  tenant  in 
tail  of  property  entailed  by  special  Act  of  Parliament,  such 
as  the  Shrewsbury,  Marlborough,  Wellington,  and  other 
special  Parliamentary  entails  (a).  And  in  the  same  way,  the 
1  &  2  Vict.  c.  110,  which  in  general  terms  enacted  that  a 
judgment  of  a  Superior  Court  shall  operate  as  a  charge  on 
the  lands  of  the  debtor  from  the  time  of  its  registration  in 
the  Common  Pleas  was  held  not  to  repeal  by  implication  the 
Middlesex  Kegistration  Act,  which  had  enacted  that  no  judg- 
ment should  bind  lands  in  Middlesex,  but  from  the  time  of 
its  registration  in  the  register  oflBce  for  Middlesex  (5).  An 
Act  which  authorized  "any  pereon "  to  sell  beer,  who 
obtained  a  license  for  the  purpose,  would  not  be  construed 
as  repealing  the  custom  or  local  law  of  a  borough  which  dis- 
qualified all  persons  who  were  not  burgesses  from  selling 


•*  Harrisbarg  r.  Sheck,  104  Pa. 
Bi.58. 

•  Comp.  Frederick  ▼.  Goshorn, 

ao  Md.  486.  post.  §  280. 

••  Beridon  v.  Barbin,  13  La.  An. 
458. 

•*  Stale  V.  MiUs,  84  N.  J.  L.  177. 

(a)  Ptr  Wood,  V.  C,  in  Fitzgerald 

▼.    Champneys,    ubi    sup.      See 


Abergavenny  ▼.  Brace,  L.  R.,  7 
Ex.  145  ;  and  comp.  He  Cuckfield 
Board,  19  Beav.  153. 

(d)  1  &  2  Vict.  c.  110,  88.  13  & 
19  ;  7  Anne,  c.  20,  s.  18  ;  We8tbrook 
▼.  Blytho,  3  E.  &  B.  737,  23  L.  J. 
386.  See  also  Dale's  Case,  6  Q.  B. 
D.  376,  7  App.  240  ;  Fritz  v.  Hob- 
son,  14  Ch  D  542  49  L.  J.  821. 
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beer  {a).     [So,  where  a  special  act  provided  tliat    tavern 
licenses  should,  in  a  certain  county,  be  issued  by  the  treasarer 
thereof,  appointed  certain  fees  therefor,  and  directed   that 
three-fourths  of  such  fees  should  be  for  the  use  of  the  county, 
and  one-fourth  should  be   paid  to  the  state;   and     a     later 
general  act  declared,  that,  when  not  otherwise  provided  by 
special   law,  licenses  should   be   granted   by  the  Courts  of 
Quarter  Sessions,  fixed  the  fees  differently  from  the  special  act 
referred  to,  and  made  the  whole  payable  to  the  state,  repealino^, 
however,  specitically,  no  act  except  one  known  as  the  '  ILocal 
Option  Law,'— it  was  held  that  the  special  act  was  not  in  any 
respect  repealed  by  the  general  one,,  although  the  exception 
above  stated  seemed   to  refer  only  to  the  agency  through 
which  licenses  were  to  be  granted,  and  not  to  the  application 
of  the  fees  received  therefore."     Similarly,  a  statute  impos- 
ing a  fine  for  the  sale  of  spirituous  liquors  in  a  certain  town 
was  held  unaffected  by  a  subsequent  general  act  upon  the 
subject ;-  and  in  the  same  way,  the  general  repealing-  clause 
of  a  revenue  act  was  held  not  to  affect  a  prior  special  law 
regulating  the  licensing  of  intelligence  offices  in  a  particular 
county/'f    An  act  which  required  all  persons  to  serve  as 
jurors  of  the  county,  in  general  terms,  would  not   be  con- 
strued as  extending  to  a  hundred,  when  those  who  served  as 
jurors  in  the  hundred  were  by  custom  exempted  from  ser- 
vice in  the  county  (J).      So,  the  50  Geo.  3,  c.  41,  which 
empowered  licensed  hawkers  to  set  up  in  any  trade  in  the 
place  where  they  resided,  was  held  not  to  give  them  that 
privilege  in  a  boroiigli  where,  by  custom  or  bye-law,  strangers 
were  not  allowed  to  trade  (c).    [So,  where  a  local  act  author- 
ized the  appointment  of  auditors  by  the  Court  of  Quarter 
Sessions  to  audit  the  bounty  accounts  of  school  directors  of 
wards,  etc.,  in  a  certain  county,  and  a  subsequent  general 

(a)  Leicester  v.  Burgess.  5  B.  &  ™  Hall  v,   Supervisors,  20  Ca/. 

Ad.  240;    11  Geo.  4,  c.   64,8.  29  591.               ^     ,     r.           iq^-  R 

repealed  by  25  &  20  Vict.  c.  22;  (b)  R    v.  ?^gl^.  ^.«"f /^.^;  ^^• 

coir.p.   Huxham  v.    Wheeler,  3  II.  v.  St.  James'  Wcstmmsler  5  A.  ^ 

&  C.  75,  3a  L.  J.  153  ;  Ilutcbius  v.  E.  391 ;  R.  v.  Joliusou.  6  CI.  «£  A  • 

Phivcr,  Bridg.  272.  ^         41.  o  n     «-  Ad 

^  Kil-ore  v.  Com'th,  94  Pa.  St.         (c)  Simon  v.  Moss  2  B.  &  AQ. 

495.     S?e  ante,  ^  203.  5^  S    ^^^"^^^t,  ^^  c  ^^  m --^'i)  L 

«  Mciiae  V.  VVessell,  6  Ired.  L.      Lyndon.  8  C.  B.  N.  b.  olo,  30  h. 

(N.  C.)  153.  J.  105. 
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act^  ^witlioQt  repealing  clause  or  reference  to  said  act,  required 

the  anditing  of  sncli  accounts  by  the  proper  board  of  auditors 

of  the    isvard,  etc.,  it  was  held  that  the  latter  act  did  not 

repeal  the  former,"]    So  an  act  which  authorized  the  lord 

o£  a  manor  and  his  heirs  to  break  up  the  pavenaent  of  the 

streets  of  a  town,  for  ;the  purpose  of  laying  down  water-pipes 

to  convey  water  to  and  through  the  town,  from  his  estate, 

wonld  not  be  affected  by  a  subsequent  Act  which  vested  the 

same  streets  and  pavenionts  in  a  public  body,  and  empowered 

it  to  sae  any  person  who  broke  them  up  (a). 

§  228.  Oharten,  etc.  Municipal  Corporations. — [In  accordance 
'S»ith  this  principle,  general  acts  are  ordinarily  held  not  lo 
repeal  the  provisions  of  charters  granted  to  municipal  and 
other  corporations,  or  special  acts  passed  for  their  benefit, 
though  conflicting  with  the  general  provisions.^    So,  where 
the  charter  of  a  municipality  contained  a  proviso  prohibiting 
it  from  pledging  its  credit  for  over  $10,000  without  a  vote, 
etc,,  a  subsequent  act  empowering  the  city  to  build  a  bridge 
and  pledge  its  credit  therefor  was  held  subject  to  the  condition 
and  limitation  of  the  proviso."     And  where  the  charter  of 
a  village  gave  to  its  authorities  the  exclusive  right  to  grant 
licenses  for  selling  liquors  in  the  village,  the  license  fee  not 
to  be  less  than  that  fixed  by  the  laws  of  the  state,  and 
directed  that  the  village  treasurer  should  annually  pay  to 
the  county  treasurer  the  sum  of  $10  for  every  license  granted 
under  the  charter,  beyond  which  amount  no  license  money 
\?AS  required  to  be  paid  by  the  village  to  the  county  treas- 
urer ;  the  re-enactment,  in  a  revision  of  the  laws  of  the 
state,  of  an  act,  in  force  when   the  charter  was  granted, 
requiring  villages  generally  to  pay  to  the  county  all  moneys 
derived  from  such  licenses,  was  held  not  to  repeal  the  pro- 
vision of  tho  charter  referred   to,  although  the   revision 


"  Be  Bounty  Accounts,  70  Pa. 
8t  92.  This  decision  ^vas  aided 
by  tbe  consideration,  that,  as  tbero 
were  no  auditors  for  the  wp.rd  in 
question,  a  repeal  of  the  local  act 
woold,  in  it9  case,  have  involved  a 
failive  of  justice,  i.  e,,  no  audit  at 
all :  lb.  p.  97. 

(a)  Goldson  v.  Buck,  15  East, 
872. 

20 


^*  Wood  V.  Election  Comm'rs,  58 
Cal.  56i.  Comp.  ante,  "j^  226 ; 
Harrisburg  v.  Sheck.  104  Pa.  St. 
53.     Comi\  post,  §  2^0. 

^'  Cumberland  v  Mafirruder,  J34 
Md.  881.  Comp.  Kuox  Co.  v. 
ItlcComli.  19  0\i\o  St.  320.  post, 
^  230  ;  and  Duttou  v.  Aurora,  114 
111.  188,  ibid.,  note  91. 
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repealed  all  acts  and   parts  of  acts  the  subjects  of    wliicli 
were   revised    and    re-enacted,    or  whicli    were   repugnant 
to  its  provisions/*     So,  again,  a  special  statute  autborizin:^ 
a  town  to  subscribe  in  aid  of  a  railroad  and  raise  money  hy 
taxation  to  pay  the  interest  on  bonds  issued  for  that  pii  rpo^^e, 
has  been  held  to  remain  unaffected  by  a  general  act  liinitini^ 
the  rate  of  municipal  taxation  to  pay  interest  upon  munieipa/ 
debts."     Upon  this  principle,  a  general  act  relating  to  *' any 
municipal  corporation"  was  held  confined,  in  its  operatzo/i, 
to  those  incorporated  under,  or  adopting,  the  act,  and  not  to 
extend  to  those  having  special  charters  inconsistent  with  tlio 
act."     And  similar,  it  seems,  is  the  construction  of  a  ^Guoral 
act  declaring  itself  applicable  to ''  every  town  in  the  state  ;  '"' 
and  equally  where  the  later  act,  whilst  not  embracinii^   the 
whole  territory  of  the  states,  is  yet   more  general  than  tho 
special   one   varying  from  its   provisions;   e.  gr.,  a  special 
mechanics'  lien  law,  for  the  city  of  New  York,  was  not  held 
repealed  by  a  subsequent  law  upon  the  same  subject  ajiply- 
ing  to  the  cities  of  the  state."     It  follows,  as  a  matter  of 
course,  that,  where  a  general  law  relating  to  the  municipi*! 
corporations  contains  no  provision  expressly  applying,  e.  g., 
to  the  levy  and  collection  of  taxes,  etc.,  by  cities  incorporated 
under  a  previous  special  statute,  the  provisions  of  the  latter 
on  the  subject  remain  in  force." 

§  229.  Charters,  etc.  Corporations  Other  than  MunicipaL— [The 
same  principle  applies  in  the  construction  of  general  acts  as 
affecting  charters,  and  special  acts  passed  for  the  benefit  of 


'*  Wolworth  Co.  V.  Whitewater. 
17  Wis.  193.  It  was  said  thut  this 
repeal  must  be  construed  as  refer- 
riuL^  to  a^eneral  statutes,  and  not  as 
abroLraiinsr  all  provisions  of  muni- 
cipal charters  previously  enacted, 
which  raisht  con.iict  with  the  gen- 
eral siauues  contained  in  the  revis- 
ion: lb.;  Janesvillo  v.  Markoe,  18 
Id.  3.'>0.  And  see,  for  a  similar 
construction  as  to  the  creneral  pro- 
vision of  I  lie  Political  Code  of  Cali- 
fornia, and  of  the  Constitution  of 
1879,  upon  the  provision  of  tiie  act 
of  2  April,  1866,  as  amended  by 
that  of  1872,  tixing  the  time  for 
holding  municipal  elections  in  Saa 


Francisco:  Wood  ▼.  Election 
Comm'rs.  58  Cal.  561. 

"  Fosdick  V.  Perrysburg,  14 
Ohio  St.  472.     Comp.  post,  §  230. 

« Burke   v.  Jeffries,   20  lowti, 

145. 

"  People  V.  West  Chester,  40 
Ilun  (N.  Y.)  353;  i.  e.,  it  wouUl 
not  iiecessarily.  and  simply  on  ac- 
count of  such  a  provision,  rtpe^l 
special  legislation  on  tne  subject  in 
behalf  of  a  particular  town,  hut 
would  apply  to  every  town  having 
no  local  law  thereon :  lb. 

"  McKeniia  v.  Edmundstone,  10 
Daly,  (N.  Y.)  410;  91  N.  Y.  "m. 

'»  Burke  v.  Jeffries.  20  Iowa,  !45. 
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corporations  other  than  municipal.     Tboe,]  wlicre  a  railwiiy 
company  had  authority,  under  a  special  Act,  to  take  certain 
lands  in  the  metropoiis  for  executing  their  works  ■:.n  thcin, 
it  was  hold  tliat  its  powers  were  unaffected  by  tiie  llutropolis 
Local  Management  Act,  18  &  19  Viet.  tf.  120,  which  was 
passed  shortly  afterwards,  giving  the  same  powors  to  a  public 
l>ody  {a).      [So,  it   was   held   that  a   method    for   tlie  con- 
demnation  of  land,  to  be  taken  for  a   railroad   company, 
prescrihed   in    tlie    act    incorporating   the   same,    was   not 
changed  by  a  general  incorporation  act  containing  different 
provisions  on  the  subject."    And,  where  the  act  in  corpor- 
ating  a  tnrnpike  road  company  required  tiiat  its  rate  of  tolis 
Ije  written  on  sign  boards  in  "large  or  capital  letters,"  and 
a  general  act  passed  subsequently  prescribed  that  the  rates  of 
tolls  on  turnpike  roads  be  written  in  capital  letters,  it  was 
held  that,  as  to  the  company  referred  to,  the  private  act  nnisE 
govern."     So  a  provisinn  in  a  bank  charter  making  its  notes 
receivable  by  the  state  in  payment  of  taxes,  etc.,  was  held 
unrepealed  by  a  statute  which  made  other   euneiif  bank- 
notes also  receivable  for  that  purpose."     Nor   did   an   act 
making  stale  taxes  payable  in  specie  "or  the  notes  of  speclp 
paying  banks,"  repeal  by  implination  the  charter  provisioii 
of  the  state  bank  which  made  its  bills  or  notes,  payable  in 
coin,  receivable  in  payment  of  taxes  and  other  dnes  to  the 
state,"     Again,  a  special  statute  giving  a  bank  a  summary 
remedy  for  collection  wiis  held  unaffected  by  a  subsequent 
general  law,  in  the  absence  of  an  intenti<Tn  clearly  manifest 
on  the  face  of  the  latter  to  repeal  it ;"  and  it  is  said,  that, 
in  default  of  sncb  a  manifest  intent,  no  general  law,  sub- 
aeqnent  to  the  enactment  of  a  special  provision  for  a  corpor- 
ation, can  be   construed  to   add  other  conditions  to  those 
imposed  by  the  special  law,  thus  modifying  the  latter  by  a 
cumulation  of  conditions."] 

(n)  Loudon  and  Blacknull  n.  Co.  "  Nlcbols  v.  Bertram,   3    Pick. 

V.  Limeiiouse    Board,    3    Eay    &  (Uass.)  812. 

Johns.  123.    20    L.    J.    Cli.    1(M;         "  Furmali  v.Nickol.  B  Wall.  44. 
Comp.  Daw  v.  Jlctrop.  Board,  13        "South   Curolina   v.    Sioll,   17 

U.B.  N,  B.  101.  Wall.  436. 

••Coscadcs  K.  R.  Co.  v.  Sohns,  "PeaitMT.  Bank.  33  Ala.  C93. 

1  WBBh.  057.  ••  Mobile,  etc..    It.    It.    Co.    v 

8Ut«,  39  Ala.  ST3. 
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§  230.  When  Qmeral  Aot  Repeali  SpM^IaL — In  all  these  caS€2S» 

the  general  Act  seemed  intended  to  appljr  to  general   cases 
only;  and  there  was   nothing  to   rebut   that  presumption. 
But  if  there  be  in  the  Act,  or  in  its  history,  something  slio^r- 
ing  that  the  attcAtion  of  the  Legislature  had  been  turned  to 
the  earlier  special  Act,  and  that  it  intended  to  embrace  the 
special  cases  witliin  tlie  general  Act, — [and  such  an    intent 
may  be  inferred  from  the  fact  that  the  provisions   of  the 
two    acts    are   so    glaringly   repugnant   to,   and    vadicaUy 
irreconcilable  with,  each  other  as  to  render  it  impossible  for 
both  to  stand"] — something  in  the  nature  of  either   Act,  to 
render  it  unlikely  that  any  exception  was  intended  in  favor 
of  the  special  Act,  the  maxim  under  consideration  ceases  to 
be  applicable ;  [although,  even  where  the  statute  shows  that 
the  Legislature  had  in  mind  the  existence  of  special  acts,  its 
provisions  will  not  be  construed  to  repeal  them,  if  such  an 
effect  can  be  avoided,  where  there  is  no  indication   of    an 
intention  that  there  was  to  be  a  repeal."]     The  Prescription 
Act,  2  &  3  Will.  4,  c.  71,  in  giving  an  indefeasible   right 
to  light  after   an   enjoyment  of   twenty   yeai-s,  "notwith- 
standing any  local  custom,"   plainly  abolished  the  custom 
of    London    which   authorized    the   owner   of  an    ancie/Jt 
house  to  build  a   new  one  on   its  old  foundations  to   any 
height,  though  thereby  obscuring  the  ancient  lights  of  his 
neighbour  (a).     Though  the  sheriffs  of  the  Counties  Palatine 
of  Lancaster  and  Durham  were  expressly  forbidden  by  the 
7  &  8  Geo.  4,  c.  71,  to  arrest  on  mesne  process  issuing  from 
the  Courts  of  Westminster,  for  less  than  50Z.,thiB  enactment 
was  held  repealed  by  the  1  &  2  Vict.  c.  110,  which  after 
abolishing  generally  all  arrests  for  debt,  gave  a  judge  power, 
under  certain  circumstances,  to  order  such  an  arrest  in  every 
action  for  any  sum  for  20^.  or  upwards  (J).     [The  provisions 
of  a  special  statute  incorporating  a  company  and  conferring 
special  powers  upon  it  may  be  modified  or  repealed  by  a 

••  See  Gas:e  v.  Currier,  4  Pick,  •'  See  Kilgore  v.  Com'th,  94  I^ 

(Mass.)  399rCovingtoii  v.  East  St.  St.  495,  ante,  §.227. 

Louis,  78  in.  548;  Stute  v.  Mills,  (a)  Salter's   Co.  v.  Jay.  8  Q.  B. 

84  N.  J.  L.  177;   Willing  v.  Boz-  109;  R.  v.  Mayor  of  London.  13  Q. 

man,  52  Md.  44;  McVey  v.  McVey,  B.  1;  Merchant  Taylors  v.  TrUBCott, 

51  Mo.  40«:  Conley  v.  Calhoun  Co..  11  Ex.  855.  26  L.  J.  178. 

2  W.  Va.  410;  Chesapeake,  etc.,  (6)  Brown  V.  McMillan,  7  M.  A 

Ky.  Co.  V.  Hoard,  16  Id.  270.  W.  196. 
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general  statnto  inconsisteDt  with  them,  though  not  mention- 
ing or  referring  to  the  epecial  act.*"    Thus]  the  Mortmain 
Act  \7as  held  to  extend  to  a  corporate  bodj  which  had  been 
empowered  by  an  earlier  Act  to  take  land  by  devise  and 
witkoat  license,  in  moi*tmain  (a).    [A  general  act  ^'  directing 
the  mode  of  attaching  on  mesne  process,  and  selling  by 
execution,  shares  of  debtors   in  incorporated  companies," 
was  held  to  repeal  a  different  provision  for  the  same  parpose 
in    an    earlier  act    incorporating    a    turnpike    company."* 
'Similarly,  the  provisions  of  municipal  charters  or  special  acts 
passed  for  the  benefit  of  municipalities  may  be  affected  by 
general  laws.     Thus,   where  a  municipal   charter  specified 
-certain   trades  to  be  licensed,  and  a  subsequently  passed 
general  law  specified  a  number  of  trades  to  bo  licensed,  some 
of  those  designated  in  the  charter  being  contained  in  this 
enumeration,  whilst  others  were  omitted  therefrom,  it  was 
held  that  these  were  no  longer  subject  to   license.**    So, 
where   the  Legislature   had,  by   special   acts,  given   some 
municipalities  authority  to  subscribe   in   aid  of   railroads, 
without,  however,  giving  them  the  right  to  sell  the  stock 
thns  subscribed  for,  and  others  the   same  authority,  with 
power  to  sell   under    certain   restrictions,   a    statute  sub- 
sequently passed  giving  general  power  to  *'  any  "  municipality 
that  had  subscribed  in  aid  of  any  railroad  to  sell  their  stock, 
without  prescribing  any  restrictions  upon  the  exercise  of  this 
power,  it  was  held  that  the  latter  act  repealed,  by  implication, 
the   limitations  upon   the  power  of  sale  given   to  some 
municipalities  and  substituted,  in  all  cases,  the  full  power 
conferred  by  the  last  act.**     Similarly,  a  special  act  relat- 

gcneral  act  could  not,  in  reason,  be 
confined  to  such  few  ns  had  no 
power  of  sale  by  special  statutes, 
to  the  exclusion  of  those  that  had 
a  limited  power  by  such  statutes, 
thus  conferring  an  unlimited  power 
upon  those  to  whom* all  power  had 
before    been  wholly  denied,  and 


••  Water  Comm'rs  v.  Conkling, 
118  III.  840. 

(a)  Lucraft  v.  Pridham,  6  Ch.  D. 
^5.  47  L.  J.  744.  See  also  Morri- 
son V.  Genl.  Steam  Navig.  Co.,  23 
L.  J.  Ex.  288,  and  see  also  per 
Jessel,  M.  R.,  in  Mersey  Docks  v. 
Lucas,  51  L.  J.  Q.  B.  116 ;  Gardner 
T.  Whitford,  4  0.  B.  N.  S.  665. 

••  Howe  v.  Starkweather,  17 
Mass.  240. 

••  Cairo  v.  Broes,  9  III.  App.  406. 


leaving  only  a  restricted  power  to 
the  others.  And  it  was  also  said  : 
**The  circumstances  which  evi- 
dently induced  this  general  grant 


"  Knox  Co.  v.  McComb,  19  Ohio^  of  unqualified  powers  .   .  Justify 

8t.  820, 841.    The  decision  is  based  the  belief  that  the  intention  of  the 

{pp,  848-346)  upon    the    obvious  Legislature   was  no  less   general 

ground  that  the  provisions  of  the  than   the  terms  employed  would 
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ing  to  the  opening  and  widening  of  a  certain  creek  in  i 
eerfain  city  was  lield  to  be  entirely  abrogated  by  an  acl 
:idopting  a  code  as  a  snUtitate  for,  and  iu  Tiew  of,  a7j 
jjcneral  land  and  local  laws  then  existing,  altliougli  the  lattei 
act  contained  provision  to  the  effect  that  "uo  righte,  prop- 
erty, or  priTiluge  held  nnder  a  charter  or  grant  from  this 
sFiito  eliall  be  in  any  manner  impaired  or  affected  by  the 
adoption  of  tliis  code.""] 

§  231.   ESaot   of  0«neral   Act   Intondsd   to  Fimiah  BxoIobIv* 
Rule.— Tito    geueml    Lands    Clauses   Act  of   1S45,     wliicJj 
iuitliorizes   the   compulsory  taking   of   lands  for  works   of 
]>.iblic   ntility,  such   as  railways,  and   gives   correspouJiHg' 
[wwers  to  tenants  in  tail  or  for  life,  to  convey  the  landis  so 
iLquired,  wonid  apply  to  tenants  in  tali  under  special  paW/a- 
muntary  entails,  such  as  the  Abergavenny  entail  (a).      The 
County  Courts  "acquired   jurisdiction,  under   their   penemt 
authority  to  hear  "  all  pleas  "  where  the  debt  or  damage  did 
not  exceed  202.,  to  enforce  the  payment  of  a  rate  iiiipoeed 
under  a  local  Act  passed  before  tliose  Courts  were  estab- 
lt!>licd,  and  wliich  had  made  such  rates  recoverable  only  by 
action  in  tlie  Superior  Courts  (6).     A  local  Act  which  pro- 
vided that  the  prisoners  of  the  borough  to  vvtiich  it  applied, 
and  which  had  a  separate  Quarter  Sessiona,  Bhonid  be  maia- 
taiiied   in  the  county  jail   on   certain  specified  terms,  was 
held  to  be  superseded  by  the  General  Act,  5  &  6  Vict,  a 
!i5,  which  enacted  that  every  borough,  which  had  Quarter 
Sessions,  shonld,  when  its  prisoners  were  sent  to  the  county 
jail,  pay  the  county  the  expenses,  including  those  of  repairs 
and  iinprovoraents  (c). 

[An  intention  tc  supersede  local  aud  special  acts  may, 
indeed,  as  is  apparent  from  the  illastrations  afforded  by  this 


seem  clearly  to  indicate."  See  b1bo 
Dutton  T.  Aurora,  114  III.  133, 
IV here  a  general  act  aiilhorixiDg  all 
cities  to  conslruct  water- works 
wilbout  limit  aa  tu  coal,  and  to 
liorrow  money  for  tiie  purpose,  wiiB 
lidd  to  abrogate  tlio  proTieioQ  of 
tlie  cUarter  of  a  iiarlicular  ciiy 
limiting  it*  ]jower  to  borrow 
moDej.  Comp.  Fosdick  v.  Perryn- 
burg,  14  Id.  4T2,  aod  Cuinl>erland 


T.  Hngnider,   84  Hd.  881,  ante,  g 
238. 

"  Frederick  v.  Goshoro,  80  Md. 
436.  Comp,  Harrisbnrg  v.  Sheck, 
104  Pa.  Si.  53  ;  ante.  §  §29. 

la)  Re  Cuekfieid  Board,  19  Dei>T- 
153,  24  L.  J.  Cb.  685. 
•     (J)  SlewFirt  V,  Jonea.  1  E.  A  B. 

ic)  BramstoD  v.  Colcbester,  0  K 
&B.  246.  25  L.J.  73. 


"> 


I  232] 


GENERALIA  8PECIALIBI78,   ETa 


311 


and  the  preeediDg  sections,  be  gathered  from  the  design  of 

an  act  to  regulate,  by  one  general  system  or  provision,  the 

entire  subject-matter  thereof,  and  to  substitute  for  a  number 

of  detached  and  varying  enactments,  one  universal  and  uni- 

iorm  rule   applicable  throughout  the  state.*"     Accordingly, 

it  has  been  held  that  statutes  fixing  the  terms  of  officers  in 

certain  counties,  are  to  be  deemed  repealed,  by  implication, 

by  a  general  statute  fixing  the  terms  of  office  of  that  class 

of  officers  throughout  the  state.**     And  this  seems  to  have 

been  the  principle  upon  which  it  was  held,  in  Pennsylvania, 

that  the  act  of  1855,  imposing  a  fine  of  $50,  prescribing  the 

mode  of    proceeding  for  its  enforcement   by  an  action  of 

debt,  and  authorizing  a  further  punishment  by  indictment, 

fine  and  imprisonment,  was  held  to  repeal  a  local  act  of 

1851,  imposing  the  same  fine  recoverable  summarily."] 

§  232.  Oeneral  Aot  in  Terms  Appl3riDg  to  Suliject  of  Special 
Acu— Where  a  City  gas  company  had  been  precluded  by  its 
private   Act   from  charging  more  than  four  shillings  for 
every  thousand  feet  of   gas  of  a  certain  quality,  and    the 
Metropolis  Gas  Act  of  1860  required  the  City  gas  companies 
to  supply  a  better  and  more  expensive  gas  at  the  rate  pre- 
scribed  by  it,  which  might  amount  to  five  shillings  per 
thousand  feet;  it  was  held  that  the  later  provision  impliedly 
repealed  the  earlier  prohibition.     Here,  however,  the  gen- 
eral Act  avowedly  applied  to  the  company  ;  and  it  would 
Lave  been  unreasonable  that  the  better  gas  which  it  required 
should  be  supplied  at  the  price  mentioned   in  the  special 
Act,  merely  because  the  latter  had  not  been  repealed  in 
express  terms  {a,) 


"•  See  Qorham  v,  Luckett,  6  B. 
Mon.  (E\'.)  146.  As  to  this  effect 
of  a  Co<le,  see  Frederick  v. 
GoshofD,  30  Md.  436. 

•*  State  v.  Pearejr,  44  Mo.  159. 
Sec  Pease  ▼.  Whitney,  5  Mass. 
879 ;  People  v.  Miner,  47  111.  33. 

» Nusser  v.  Com'th.  25  Pa.  St. 
126;  (this  construction  was,  how- 
ever, aided  by  the  fact  that  the 
local  act  authorized  a  summary 
conviction,  without  right  of  appeal 
or  trial  by  jury :  see  Ibid.,  at  p. 
127) ;  and  see  also  Keller  v. 
OomHh,  71  Pa.  St.  413,  where  a 


general  desertion  act  was  held  to 
repeal  one  local  to  several  counties, 
and  Willing  v.  Bozmim.  52  Md. 
44,  where  it  was  held  that  Md. 
Acts  1874,  ch.  181.  relating  to 
oysters,  being  inconsistent  with, 
and  repugnant  to,  Acts  1872,  cli. 
241,  "au  act  to  protect  oysters 
witliin  the  waters  of  Wicomico 
Co."  repealed  the  same.  Comp. 
ante,  §  225. 

(a)  Great  Central  Gas  Co.  v. 
Clarke,  13  C.  B.  N.  S.  838,  32  L. 
J.  41.  See  also  Parry  v.  Croydon 
Gjis  Co.,  15  C.  B.  N.  8.  508.    The 
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§  233.  Special   Act  Inoorporating  Proviaiona  of  Qexi«rail  JLot^ — 

Where  a  general   Act  is  incorporated  into  a  special    one, 
the  provisions  of  the  latter  wonld  prevail  over  any  of  the 
former  witli  which  they  were  inconsistent  (a).     It    may   be 
added,  also,  that  when  an  Act  on  one  subject,  sucli  as  lii^Ii- 
ways,   incorporates  some  of  the   provisions   comprised    in 
anotlier  relating  to  a  diflEerent  subject,  such  as  poor   rates,  it 
does  not  thereby  incorporate  the  modifications  of  those  pro- 
vi.-ions  which  are  subsequently  made  in  the  latter  Act  (i). 
[In  other  words,  the  adoption  in  a  local   law,  of    specific 
regulations  in  a  general  law,  is  not  necessarily,  indeed,  not 
unless  a  contrary  intent  be  clear,  an  adoption  of  subsequent 
changes  therein.**      Hence,  where  a  provision  in  an  amend- 
ment to  a  municipal  charter  is  but  a  re-enactment  of   a  pro- 
vision in  a  former  charter  which  refers  to  the  general    stat- 
utes, such  amendment  of  the  charter  will  not  be  deemed  to 
refer  to  amendments  made  to  the  general  statutes  after  the 
enactment  of  the  original  charter."      And    where  an   act 
passed  in  1871  required  the  Court  of  Quarter  Sessions  of 
the  County  of  Erie  to  appoint  a  board  of  license,  "  wit li  tlic 
same  authority  to  grant  licenses  to  taverns,  etc.,  in  the  City 
of  Erie,  as  the  Quarter  Sessions  by  law  now  has,"  the  pro- 
visions of  an  act  passed  in  1856  to  be  complied  with  before 
granting  the  licenses,  it  was  held  that  the  authority  of  the 
board  was  to  be  ascertained  by  the  law  as  to  the  Quarter 
Sessions  at  the  passage  of  the  act.**      Nor  does  the  grant  of 
powers  by  a  statute,  e.  ^.,  incorporating  a  town,  by  a  refer- 

Metropolitan    Police  Act,    2  &  3  application  of  the  penalties  under 

Vict.  c.  71.  8.  47,  whicli  provided  the  hiter  Act,  to  cases  wliore  they 

that  penalties  under  existing  and  were    imposed     b)^  justices,  and 

future  Acts,  which  should  be  fid-  apph'ing  them  in  conformity  with 

juilLTcd     by     police     magistrates,  the  earlier  statute,  where  they  were 

should  be  paid  to  the  receiver  of  adjudged  bv  a  police  magistrate: 

tiie  police  district,  and  the  sub:^e-  Wray  v.  Ellis,  1  E.  &  E.  276,  28 

queut  Act,   17  &  18  Vict.  c.   US  L.J.   Q.  B.  45;  and  see  Receiver 

(against  gaming  houses),  which  en-  of  Police  District  v.  Bell,  L.  It  7 

acted  that  the  penalties  which  it  Q.  B.  433. 

inflicted  should  be  recoverable  be-  (a)  Atty.-Genl.  ▼.  G.  E.  R.  Co.,Ii. 

fore  two  justices  (or  before  a  po-  R.  7Ch.  475.    [Comp.  ante,  §  101.] 

lice   magistrate,  since  he  has  the  (b)  Bird  v.  Adcock.  47  L.  J.  M. 

same  jurisdiction  as  two  justices),  C.  123.     [See  post,  §  402.1 

and  should  be  paid  to  the  overseera  ••  Darmfltaetter  v.  Moloney,  45 

of  the  poor  of  the  parish  in  whi(;h  Mich.  621. 

the  ollencc  was  committed,  were  •'  Jie  Main  Str.,  98  N.  Y.  454. 

construed  so  as  to  be  consistent  •*  Schlaudecker  v.  Marshall,  73 

with  each  other,  by  limiting  the  Pa.  St.  20<). 
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ence  to  the  powers  granted  by  another  etatote  of  eimilar 
parpofie,  inclade  the  additional  powers  granted  by  an 
amendment  to  the  latter  enactment,  thongh  passed  before 
the  statnte  making  the  reference."] 

§    234.    Implied  Repeal  between  Special  Aota.-^It    has    been 

said  to  be  a  rale  that  one  private  Act  of  Parliament  cannot 
ref>eal  another  except  by  express  enactment  (a) ;  bnt  neces- 
sary implication  must,  no  doubt,  be  considered  as  involved 
in  this  expression  (&),  if  the  intention  of  the  Legislatnre  be 
so  Dfianifested.     If  the  later  of  the  two  Acts  be  inconsistent 
with  the  continued  existence  of  the  earlier  one,  the  latter 
must  inevitably  be  abrogated  (<?).      [So,  the  tenth  section  of 
an  act  passed  in  1836,  incorporating  a  navigation  company, 
the   section  permitting    the   collection  of  tolls  only  after 
completion  of  twenty  miles  of  the  work,  was  held  repealed  by 
the  fifth  section  of  an  act  passed  in  1839,  relating  to  the 
same  company,  the  latter  section  supplying  the  former  by 
permitting  tolls  to  be  collected  for  so  much  of  the  work  as 
has  been  completed."*     Similarly,  where  a  river  navigation 
company,  under  its  charter,  had  provided  a  special  remedy 
for  persons  injured  by  its  works,  etc.,  and  a  subsequent  act 
of  the  Legislature  in  relation  to   the  company  declared  it 
subject  to  the  liabilities,  etc.,  pertaining  to  such  corpora- 
tions  generally,  it  was  held,  that,  thereafter,  the  general  law 
afforded  the  remedy  for  one  injured,  e.  g.y  by  the  raising  of 
a  dam.'®'     And  in  a  late  case  it  was  held,  that,  where  all  the 
essential  provisions  of  a  special  act  were  supplied  by  a  sub- 
sequent special  act,  and  the  provisions  of  the  later  act  were 
incompatible  with  the  continued  existence  of  those  of  the 
earlier  one,  the  latter  must  be  held  repealed  by  implication 
by,  although  there  bo  no  repealing  clause  in,  the  more  re- 
cent statute.' 


(e)  See  ex.  gr.  Daw  v.  Metrop. 
Board,  12  C.  B.  N.  8.  161.  Bee 
Green  v.  R.,  1  App.  513.  (H.  L.) 

»«>Le(ilie  v.  Nav.  Co.,  6  Pa.  St. 
892. 

">  Comins  v.  Turner's  Falls  Co., 
188  Mass.  222. 

^^Be  Cont.  Elect'n  of  Marti, 
110  Pa.  St.  602. 


**  Tatum  ▼.  Tamaroa,  9  Bias. 
475.    See  further,  post,  g  490. 

(a)  /Vr  Turner,  L.  J.,  in  Birken- 
head Docks  V.  Laird.  4  DeG. ,  M. 
A  G.  772,  28  L.  J.  Ch.  459.  See 
«.  jr.  PWpson  V.  Harvett,   2  C. 

(ft)  Comp.  Lord  Mansfield's 
wctum  in  li.  v.  Abbot,  Doug.  653, 
WP .  §  158. 
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g  235.  Ho  Impltod  B«pMi  batwara  PmbI  Acta  wb«re  Objocts  m 
IdenUcaL — The  qoestion  whether  a  new  Act  impHedly  lepca 
an  (ilii  one  has  frequently  arisen  in  construing  Acts    whie 
dciil  anew  with  exJGting  ofFnimea  without  expres.<Iy  roferriii. 
to  the  past  legislation  ros(jtii;iiiig  iLeni.     Tlie  problem  offe; 
arises  whether  the  manner  in  which  the  matter  is  di^nlt  "w-iil 
in  the  later  Act  shows  (hat  the  Lcgisliiture  intended  rnert.-?j 
to  inalic  an  amendment  or  addition  to  the  existing  1:i\t-,  oi 
to  treat  the  whole  subject  de  novo,  and  bo  to  make  a    tibii/.i 
rasa  of  the  pre-existing  law.     Of  course,  where  the  ol>jei;ts 
of   the   two    Acts  are  not  identical,  each   of   them     bi--jn^ 
reetrieted  to  its  own  ohject,  no  conflict  takes  place,  [but   the 
two  stand,  though  they  refer  to  the  ssime  subject,'"]     Tims, 
an  Act  which  empowered  jnstices  toeoinmit  for  a  inoiitit  an 
apprentice  guilty  of  any  misconduct  iii  his  service,  wjia   uot 
repealed  by  a  later  one  which  empowered  tiiem  to  compel 
an  apprentice  who  absented  himself  to  make  compensatiou 
for  his  absence,  and  to  commit  him,  in  default,  for  three 
months  {a).     The  object  of  the  first  Act  was  to  punish  the 
apprentice,  while  that  of  the  otiicr  was  to  eomponsato   the 
master.     [So,  where   an    earlier  act  vrjn  held  to  give    the 
government  a  civil  remedy  for  indemnity  against  one  who 
violated  its  provisions,  and  a  later  one  to  subject  iiim    to 
criminal  liability  only,  though  tlie  description  of  the  oJIeiico 
in  both  acts  was  substantially  the  same,  it  was  held  t!iat  the 
liter  act  did  not  repeal  the  earlier.'**     And,  wliere  an  act 
fixed  a  tax  upon  the  privilege  of  standing  jacks  and  also  a 
jienalty  for  the  exercise  thereof  without  a  license,  and   a 
later   act   changed  the  tax  and  provided  a  remedy  for  its 
i-ullection,  being  silent  as  to  the  penalty,  it  was  held  that 
there  was  no  incompatibility  between  the  two  acts  such  as 
would  render  the  later  a  repeal  of  the  former  so  far  as  con- 
cerned the  penalty."*] 

g  236.   CnmulaUvo    PnnUhnMnti   mad     Frocednte.— It     would 
seem   that   an   Act,    which,   without    altering   the    nature 

™T:,8.v,  Claflln,  9TU.8.  640.  at  overruled  in  its  appticntion  to  the 

p.  6D3.  pHrliculiLr  sliitutes  iu  queslina,  Vlt 

(")  Gray  v.  Oonkson,  IC  Enst.  13.  approved  in  piiociplc,  in   U.  8,  ». 

Comp.  H.  V.  Toule.  iufra.ti  241.  Claflin,  »7  U.  8.  546. 

>•"  aiockwcll  T.  U.  S-  13  Wall.  '"  Cate  v.  Stale,  8  Bnoed  (Tenn) 

031  ;    Add    tliis   decision,    tliougli  120. 
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of    ^he  offence,  as  by  making  it  felony  instead  of  misde- 
m^tfDocir,  imposes  a  new  kind  of  punishment,  or  provides  a 
new   oonrse  of  procedure  for  that  whicli  was  already   an 
offenoey   at  least   at  common   law,  is  usually   regarded   as 
cnmnlaiive  and  as  not  snpei'seding  the  pre-existing  law.*** 
For  instance,  though  the  9  &  10  Will.  3,  c.  32,  visits  the 
offence  of  Masphemy  with  personal  incapacities  and  impris- 
onment., a*i  offender  might  also  be  indicted  for  the  common 
law  offence  (j).     The  2  W.  &  M.,  which  prohibited  keeping 
swine  in  houses  in  London  on  pain  of  the  forfeiture  of  the 
swine    so  kept^  did  not  abolish  the   liability   to  fine   and 
imprisonment  (yii  indictment  at  common  law  for  the  nui- 
sance (J)  ;  [just  a»«  statute  imposing  a  penalty  for  occupying 
a  building  in  a   compact  part  of  the  town  as  a  slaughter 
house,  without  licen^  was  held  not  to  repeal  the  common 
law  remedy  relative  to  nuisances.*"]  So,  the  3  &  4  W.  &  M. 
c.  11,  in  imposing  a  penalty  of  5Z.,  recoverable  summarily^ 
on  parish  officers  who  retuced  to  receive  a  pauper  removed 
to  their  parish  by  an  order 4>l  justices,  was  held  to  leave  those 
officers  still  liable  to  indictmeni  for  the  common  law  offence 
of  disobeying  the  order,  which   the  justices  had  authority  to 
make  under  the  13  &  14  Car.  S,  c.  12.     In  such  cases,  it  is 
presumed   that  the  Legislature  Lxiew  that  the  offence  was 
punishable  by  indictment,  and  that  us  it  did  not  in  express 
terms  abolish  the  common  law  proceeding,  it  intended  that 
the  two  remedies  should  co-exist  (<j).      At  all  events,  the 
change  made   by  the  new  law  was  not  v/f  a  character  to 
justify   the   conclusion   that   there   was   auy   intention   to 
abrogate   the   old ;   and    in  most   of   the   examples   cited, 
the  presumption  against  an  intention  to  oust  the  jurisdiction 
of  the  Superior  Courts  would  strengthen  it. 

§  237.  Change  in  Iiooality  and  othar  Incidents  of  Punishmant. — 
[No  intention  to  repeal  the  existing  law  can,  of  course,  be 


»•  See  Mitchell  V.  Duncan.  7  Pla. 
1^  Comp.  on  this  subject,  Sedgw., 
pp.  341-345;  Bish.,  Wr.  L.  §  15G 
note. 

(a)  R.  V.  Carlile.  3  B.  &  A.  161. 

{b)  R,  V.  Wigpr,  2  8alk.  4S0. 

»•'  State  V.  Wilson,  43  N.  H.  415; 
tbough  it  was  stated,  that  a  stat- 
ute which  should  revise  the  whole 


subject,  and  whose  provisions 
sbould  be  inconsistent  with  the 
continued  operation  of  tbe  common 
law.  would  supersede  the  latter  : 
Ibid.:  and  see  State  v.  Norton,  23 
N.  .1.  L.  33.  and  ante.  §  204. 

(jj)  Stevens  v.  Watson,  1  Salk. 
45 ;  R.  V.  Robinson,  2  Burr.  800, 
per  Lord  Mansfield. 
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inferred  from  provisions  of  a  statute  merely  changing   the 
locality  for  the  infliction  of  the  punishment  prescribed   by 
an  earlier  act.     Thus,  where  one  act  prescribed,  as    a    pan- 
ishment  for  a  certain  offence,  imprisonment  in  the   county 
where  it  was  committed,  and  another  authorized  tlio   conrfc 
to  commit  the  offender,  at  its  discretion,  to  the  house    of 
correction  in  any  county  of  the  commonwealth,  and  repealed 
all  laws  inconsistent  therewith,  it  was  held  that  the   latter 
act  did  not  repeal  the  whole  of  the  former. ***     Nor    would 
an  amendment  to  a  former  act,  prescribing  a  different,  mode 
of  distributing  the  penalty  imposed  by  the  latter,  affect  the 
offence  or  operate  as  a  repeal  of  the  penalty,  it  workings 
only  a  modification  of  the  judgment  by  which  the  penalty 
wafl  to  be  distributed."*]. 

§  238.  Change  in  Quality  and  Incidants  of  Ofienoe. — On    the 

Other  hand,  where  a  statute  alters  the  quality  and  incidents 
of  an  offence,  as  by  making  that  which  was  a  felony  merely 
a  misdemeanor,  it  would  be  construed  as  impliedly  repeaZ- 
ing  the  old  law.     Thus,  the  16  Geo.  3,  c.  30,  which  imposed 
a   ])ecuiiiary    penalty   merely,  on    pereons   who   hunted  or 
killed  deer  with  their  faces  blackened,  was  held  to  liave 
repealed  the  Black  Act  (9  Geo.  1,  c.  22),  which   made  that 
offence  capital  (a).     [So,  a  statute  making  a  certain  offence 
a   felony  punishable  by  a  fine  not  exceeding  $1,000,  and 
imprisonment  in  the  state's  prison  not  exceeding  two  years, 
or  both,    was    held    repealed    by  a  subsequent  act  which 
reduced  the  offence  to  the  rank  of  a  misdemeanor,  and  made 
it  punishable  by  a  fine  not  exceeding  $100,  or  imprisonment 
in  the  county  jail  not  exceeding  two  years,  or  both."*    Con- 
versely, an  act  relating  to  the  procurement  of  abortions,  and 
(leclaring  persons  committing  any  one  of  certain  offences 
specilied  in  it  guilty  of  manslaughter  in  the  second  degi-ee, 
would  be  abrogated,  at  least  as  to  offences  committed  there- 
after, by  an  act  declaring  the  commission  of  one  of  the 
offences  enumerated  to  be  a  felony  and  prescribing  a  differ- 
ent punishment  therefor, — but  only  as  to  that  one  offence, 
there  being  no  inconsistency  between  the  two  acts,  and  con- 

"8    Carter   v.    Burt,   12     AHen         (a)  R.  v.  Davis,  1  Leach,  271. 
(Mass.)  424.  »<>  People   v.   Tindale.   57  CaL 

>o»  State  V.  Wilbor,  1  li.  I.  199.         104. 
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aeqaently  no  repeal  by  the  later  one,  concerning  anj  of  the 
other  offences.*"] 

[Bat  this  doctrine  has  been  made  subject  to  exceptions, 
based  upon  the  supposed  intention  of  the  Legislation  not 
to  let  tlie  later  act  operate  as  a  pardon  for  the  commission 
of  an  offence  under  an  earlier  one."*  Thus,  when  the 
change  consisted  in  making  two  degrees  of  murder,  and  mit- 
igating the  punishment  for  the  second  degree,  it  was  held 
that  there  was  no  repeal."*  And  it  has  been  seen  that  a 
change  of  the  minimum  limit  of  grand  larceny,  by  increas- 
ing the  same  from  $5  to  $15,  was  held  not  to  work  a 
repeal."*] 

§239.  Change  In  Degree  of  Ponishment. — Again,    where    the 
pnnishment  or  penalty  is  altered  in  degree  but  not  in  kind, 
the  later  provision  would  bo  considered  as  superseding  the 
earlier  one  {a).     Thus,  the  5  Geo.  1,  c.  27,  which  imposed  a 
fine   of  lOOZ.  and  three  months'  imprisonment  for  a  first 
ofiEence,  and  fine  at  discretion  and  twelve  months'  imprison- 
ment for  the  second,  was  held  to  be  iujpliedly  repealed  by 
•  the  23  Geo.   2,  c,  13,  which  increased  the  punishment  for 
the   first  offence   to   a  fine  of  $500Z.  iand  twelve  months' 
imprisonment,  and  'for  the  second  to  $1,000Z.  and  two  years' 
imprisonment  (J).     So,  it  was  held  in  America  that  a  statute 
which  punished  the  rescue  or  harbour  of  a  fugitive  slave  by 
a  penalty  of  five  hundred  dollars,  recoverable  by  the  owner 
for  his  own  benefit,  and  reserved  his  right  of  action  for 
damages,  was  repealed  by  a  later  enactment  which  imposed 
for  the  same  offences  a  penalty  of  a  thousand  dollars  on  con- 
viction, and  gave  the  party  aggrieved  a  thousand  dollars  by 


">  MoDgeon  ▼.  People,  65  N,  Y. 
618.    See  post,  g  241. 

>"  See  post,  §  478. 

"•Com'tli  V.  Gardner,  11  Gray 
(Mass.)  438. 

»*  State  V.  Miller,  58  Ind.  899, 
ante.  1 195. 

(a)  See  per  Lord  Abinger  in  Hen- 
derson V.  Sherborne,  2  M.  &  W. 
238,  and  Atty.-Ghiul.  v.  Lockwood, 
9  M.  &  W.  391 ;  and  per  Martin.  B.. 
in  Robinson  ▼.  Emerson,  4  H.  & 
C.  35  ;  Cole  v.  Coulton,  2  E.  & 
B.  395.  ["  If  statutes  provide 
different  punishments  for  the  same 


offences  tbe  later  will  repeal  the 
earlier  :"  Sedgw.,  p.  100,  note  cit. 
Gorman  v.  Hammond,  28  Ga.  So  ; 
Mullen  V.  People.  81  111.  444; 
State  V.  Horsey,  14  Ind.  185;  State 
v.  Pierce,  Id.  302 ;  Mitchell  v. 
Brown,  1  E.  «&  E.  267.  The  rea- 
son for  this  rule  is,  in  Gorman  v. 
Hammond,  supra,  stated  to  be 
that  an  intention  to  inflict  two  pun- 
ishments for  the  same  offence  is 
not  to  be  imputed  to  the  Legisla- 
ture.] 
)R.v. 


(« 


Gator,  4  Burr.  2026. 
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way  of  damages  recoverable  by  action  (a).     [And  in  general, 
it  would  seem,  that,  where  the  penalty  imposed  by  a  former 
statute  is  increased  or  diminished  by  a  later  one,  the    latter 
virtually  repeals  the  first."*      Thus  a  statute  prohibiting^  an 
act  under  a  penalty  of  $10,  to  be  recovered  by  an    action   of 
debt  by  any  person  suing  for  the  same,  is  repealed     bj^  a 
later  one  making  the  offence  indictable  and  the    offender 
liable  to  a  tine  of  $20."*      Where  an  act  provided    that  no 
person  should  sell  wine,  brandy,  rum,  or  other  spirituous 
liquors  in  less  quantities  than  28  gallons,  without  license 
under  a  penalty  of  $20  for  each  offence,  and  a  later  one,  that 
no  inn  holder,  retailer,  common  victualler,  or  other  pei'son 
should  sell  any  brandy,  rum,  or  other  spirituous  liquor  in  a 
less  quantity  than  15  gallons  under  a  penalty   of  not  more 
than  $20  nor  less  than  $10,  it  was  held,  in  a  case  where  a 
person,    who    was    neither    an    inn-holder    nor    common 
victualler,  had  been  convicted,  under  the  first  act,  of  sellintr^ 
without  license,  etc.,  spirituous  liquors,    that,  whilst   tZiere 
was  no  inconsistency  in  respect  to  the  seller  and  the  kind 
and  quantity  of  the  liquors  sold,"'  there  was  an  inconsistency 
as  to  the  penalty,  and  hence  the  person  convicted  under  the 
first  act  could  not  be  sentenced  under  the  second."" 

[Where,  however,  the  change  in  the  penalty  prescribed 
lay  in  the  direction  of  leniency,  a  different  rule,  founded 
upon  the  absence  of  the  intention  above  referred  to,"*  was 
applied.  So,  where  an  act  prohibited  the  sale  of  liquor  on 
Sunday,  and  provided  a  penalty  for  its  violation  by  borJi 
fine  and  imprisonment,  and  a  later  act  also  forbade  the  sale 
of  liquor  on  Sunday  and  punished  the  same  by  fine,  it  w«is 
held  that  the  latter  act  did  not  repeal  the  former  by  implica- 
tion.***     The  principles  governing,  in  ordinary  cases,  in  tLe 

(a)    Norris  v.  Crocker,  18  How-  Bush  ▼.    Republic,    1    Tex.  455, 

ard.  429.  post,  §  241. 

"»  Flaherty  V.  Thomas,  12  Allen         "' '•Tkey  (the    acts)   aro   alike 

(Mass.)  428;  LeightoQ  v.  Walker,  except   as   to    wine;    but  as  tbo 

9  N.    H.   59 ;    Carter  v.  Hawley,  charge  against    the    defendant  iJ 

Wright,   (O.)  74 ;   State  v.   Whit-  not  the  selliug  of  wine,  but  spiril- 

worth,  8  Port.  (Ala.)  434;  Smith  V.  uous    liquors,    this    distinction  is 

State,  1  Stew.  (Ala.)  506.   See  also,  immaterial :"  see  case  below, 
to  same  effect:   Nichols  v.  Squire,         »'«  Cora'th  v.  Kimball,  21  Pick. 

5   Pick.    (Mass.)   108  ;   Gorman  v.  (^lass.)  373. 
llammomi.  28  Ga.  85.  "»  See  supra,  §  238. 

»"  Buckalew  v.  Ackerraan,  8  N.         >»  Sifred  v.  Com'th.  104  Pa.  St 

J.  L.  48.      See  as  to  the  converse  :  179. 
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ascertainment  of  the  intention  impliedly  to  repeal  an  earlier 
act  in    pari  materia  were  applied  in  this  case,  and  it  was 
fonnd  that  there  was  no-such  repugnancy  between  the  two 
acts  as  prevented  them  from  standing  together ;  that  there 
was,  raoreover,  no  intention  discoverable  from  the  later  act 
to  make  it  operate  as  a  repeal  of  the  earlier ;  and  it  was 
said,  that,  in  the  absence  of  any  expression  or  intimation  of 
snch  a  design,  the  fact  that,  to  give  it  such  operation  would 
strike  from  the  earlier  acts  all  power  of  the  courts  to  sen- 
tence  to  imprisonment  pereons  convicted  of  the   offences 
therein  stated,  was  a  result,  an  intent  on  the  part  of  the 
Legislature    to    produce    which     it    was     impossible     to 
assume.      "We  are  not   questioning  legislative  power  to 
repeal   or  modify  the  sentences  to  be  imposed.      We  are 
merely  considering  the  question  of  implied  intention,  to  be 
gathered  from  the  language  used.'"" 

§  240.  Where  Degree  of  Crime  is  Preserved. — [An    intention 
not  to  I'epeal  by  a  change  of  penalty  has  also  been  inferred 
from  an  express  preservation  of  the  degree  of  guilt  aflSxed 
to  the  act  in  question  by  a  former  statute.     Thus,  where  an 
act  made  the  forging  of  certain  bank  checks  a  felony,  pun- 
ishable by  fine  and  imprisonment  at  solitary  labor  for  not 
less  than  seven  nor  more  than  ten  years,  and  a  later  one 
dianged  the  punishment  to  imprisonment  at  labor  for  not 
lees  than  one  nor  more  than  seven  years,  for  the  first  offence, 
and  the  like  imprisonment,  not  exceeding  ten  years,  for 
the  second,  but  declared  that  ^^  all  definitions  and  descriptions 
of  crimes :  all  fines,  forfeitures,  penalties,  and  incapacities," 
etc,,  and   every  other  matter  not  particularly  mentioned, 
should  remain  as  theretofore,  it  was  held,  that,  the  degree  of 
felony  evidently  not  having  been  changed,  that  being  part 
of  the  definition  and  description  of  the  crime  and  involving 
an  incapacity  in  the  convict  to  be  a  witness,  the  former  act 


">  lb.,  p.  184.  See  also,  Miles 
▼.  State,  40  Ala.  89,  where  an  act 
speakinff  as  "from  and  after  tbe 
passage  thereof,  and  prescribing  a 
different  punishment,  was  held  not 
to  repeal  the  former  law  as  to  past 
offences.  In  the  case  of  Sifred  v. 
Com'th,  supra,  the  absence  of  any 


reference  to  the  earlier  act  in  the 
later  is  emphasized  as  negativiog 
an  intention  to  repeal,  and  in 
Mitchell  V.  Duncan,  7  Fla.  18,  it  is 
said  that  there  should  be  some 
notice  taken  of  the  former  act  to 
indicate  an  intention  in  the  later  to 
repeal  it. 
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vas  not  to  be  deemed  repealed  by  tbe  later."*  Id  sucli  i 
wise,  tlio  later  act  operates,  instead  of  by  way  of  repeal,  bj 
way  of  modification  of  tlie  earlier  act.™ 

§  241.  SUtuta  Oavaring  Whole  Sat^ect  BIatt«r.— But  it  liai 
been  laid  down  gcnemlly,  tliat  if  a  later  Etatute  aj^.iiii 
describes  an  offence  created  by  a  fonaer  one,  and  affixes  a 
different  pnnishment  to  it,  varying  tlie  procedure;  giving, 
for  instance,  an  appeal  where  tlierc  was  no  appeal  before, 
direetini^  sometbiiig  more  or  something  different,  something 
more  comprcheiieive  ;  the  earlier  statute  is  impliedly  repealed 
by  it  (a).  [This  principle  is  aniilogona  to  that,  already  dis- 
cnssed,"*  which  gives  to  a  statute  covering  tlie  whole  subject 
matter  of  an  earlier  one,  and  evidently  intended  as  a  substitute 
for  it,  the  effect  of  impliedly  repealing  it.'"  It  is  said  tdat  a 
fitatnte  on  the  subject  of  a  former  one,  embracing  all  its 
provisions  and  also  others,  and  imposing  different  or  additional 
penalties,  repeals  the  prior  one  by  implication  ;'"  and  Eodoes 
an  act  covering  the  whole  enbject  matter  of  a  former  one, 
iiilding  offences  and  varying  the  proeednre.'"  But,  in  order 
to  conslitiite  a   repeal  of   a  statute   by   implication,  such 

"*  Drew  T.   Com'tli,  I  Wliart.  offence   may  be  punisbcd   eliber 

(Pn.)  1279.  under  ttie  uiw  na  it  slood  at  ILe 

I"  See  anip,  f  §  Sin-SlS  ;  and  fob  lime  of  its  commission,  or  under 

WlI<).,    p.   <i23  :    -The  (lifTurcnce  the  law  as  it  sianils  at  llie  time  cf 

bi'twi'cii    repi'nl   nnd   ranUilication  trial,    if  llio  pnnisliment  is  miti- 

inny    al-i)    ba   illtisti-uleil    liy    tlic  gaicd  ;  or  posg^ilily,  tlie  defendant 

nvMlment    of    statutes    liv   wbieli  may  cleet  undcrwbicb  be  is  to  iie 

luniiltii-;  nre  inflinw!.    W'lit-re  llic  punislicd. 

niinisl]mentrr(SciilM!d  In  an  earlier  (n)  Rr  Cur.  In  Miehell  v.  Brown, 

illy  aliered  by  a  3  E-  &  E.  267^28  L^J.  M^  C.  55^ 


ueccedina 
nercly  ad< 


Lit.  iLc'carliel 
;  but  if  ttic  second  act 
9  ncumulatiTc  penalty. 


iirlv  ilio 


Ami  fiiirh  is  c 
wberc  llio  ei 
sllccting    llio 

nieiely  mollifies  llie  peunlly  by 
(Wroiisliis;  it.  In  Turner  v.  Slate, 
40  Ala.  ^1,  it  n-as  bcld  tLat  a  law 
iin'ivly  priividiiiK  lumtiicr  altcinft- 
tive  piinisljmeut  for  nn  oQeiice,  in 
niiiipiiion  of  tlie  pnnisliment  pre- 
seiibeil  by  a  fovmur  net,  may 
operate  on  offences  already  cnm- 
niiiii.'d,  wiUioul  being  ex  post 
f;i(-lo,  — citiiii;  Calder  v.  Bull,  8 
Dail.  am.  In  Griper  v.  Slate,  33 
Ti'.\.   a^b,   it    was    belli    tbat    an 


per  Bramwdl,  B..  in  Esp.  Baker,  3 
U.  &  N.  318,  30  L.  J.  M.  C.  164  ; 

j)«- Martin,  B.,  in  Youiev.  Mappin, 

u  full' vigor."      30  L.  J.  M.  C.  237.     Comp.  K.  v. 

e  also      HoscasoQ,    14   East,  60.>,   an<i  pf 

ilbout     Lord  Harilwicke  In  Midiileloa  r. 

crime.     Crofts.  3  Atk.  674.  [See  Nussif  o. 

Com'ih,  25Pa.  St.  128,  ante,  g 231, 


J.  B6.1 

'"  See  ante,  Sg  200-303. 

•»  See  Com'tb  v.  Kellibcr,  19 
Allen  (MfiSB.)  480.  481  ;  We?'. 
Union  Tel.  Co.  t.  Steele,  108  lad. 
103. 

"•U.  8.  T.  Tj-nen,  11  Wall- 68. 
See  also  Slate  t.  Smiib.  44  Tci. 
443  ;  Jobns  v.  Slate,  73  Ind.  3S2 ; 
Poev.  Slate,  8ft  Tfua.  4^t. 

'"  U.  8.  V.  Claflin,  97  U.  9-  S4«- 


^ 


I  241] 


PENAL    A0T8. 


821 


later  act  mnst  not  only  refer  to  the  Bame  eabject,  and  also 
have  the  same  object  in  view  as  the  earlier,"*  but  it  must 
cover  the  whole  subject  matter  of- the  same.**     A  change 
merely  in  the  punishment  for  larcenies  of  over  $2,000  can,  of 
eourse,  repeal  only  pro  tan  to  the  existing  law  as  to  larceny,"* 
— ^just  as  the  change  of  one  of  a  series  of  offences  made  man- 
slaughter in  the  second  degree  by  the  earlier  act,  to  felony, 
can  repeal  the  earlier  act  only  as  to  that  one  particular.'"] 
The  6  Geo.  3,  c.  25,  which  made  an  artificer  or  workman 
who  absented  himself  from  his  employment,  in  breach  of  his 
contract,  liable  to  three  months'  imprisonment,  was  held  to 
be  impliedly  repealed  by  the  4  Geo.  4,  c.  34,  which  punislied 
not  only  that  offence,  but  also  that  of  not  entering  on  the 
eervice,  after  having  contracted  in   writing  to  serve,  with 
three  months'  imprisonment,  plus  a  proportional  abatement 
of  wages  for  the  time  of  such  imprisonment;   or   in  lieu 
thereof,  with  total  or  partial  loss  of  his  wages  and  discharge 
from  service  {a).     So  the  11th  section  of  the  64  Geo.  3,  c. 
159,  which  imposes  a  penalty  of  lOZ.,  leviable  not  by  distress 
but  by  imprisonment  in  default  of  immediate  payment,  on 
any  pei-son  throwing  ballast  or  rubbish  out  of  a  vessel  into 
a  harbor  or  river  so  as  to  tend  to  the  obstruction  of  the 
navigation,  and  gives  an  appeal ;  was  held  to  repeal  by  im- 
plication   the   earlier   Act,  19   Geo.   2,  c.    22,  which   had 
imposed,  without   appeal,  a  penalty  of  not  less  than  fifty 
rfiillings  and  not  more  than  5L  for  the  same  offence,  leviable 
by  distress  or  imprisonment  in  default  of   distress.     The 
preamble   of   the   later   Act,   indeed,  recited   that   it   was 
exjvedient  to  "  extend  "  the  provisions  of  the  earlier  one,  and 
though  its  implied  repeal  seems  to  have  been  thought   at 
variance  with  such  an  intention,  it  may  be  questioned  whether 
its  provisions  were  not  "  extended  "  by  what  was,  in  effect, 


» Ibid.     See  ante,  §  235. 

*••  Coghill  ^v.  State,  87  Id(L  111. 
See  Hamlyn  v.  Nesbit,  Id.  284. 

»»  State  V.  Grady,  34  Conn.  118. 

"*  See  Mongeon  v.  People.  55 
N.  Y.  613,  ante,  §  238.  But  where, 
^•0;  an  act  required  the  owners  of 
jJogs  lo  cause  liiem  to  be  registered, 
numbered  and  described,  and 
licensed,  in  the  town  or  city  where 
^e  owucr  resided,  and  imposed  a 

21 


penalty  for  noncompliance,  an  act 
requfring  the  same  to  be  done  in 
the  city  or  town  where  the  dog  was 
kept,  but  imposing  no  penalty, 
would  clearly  operate  as  a  r(>pcal 
of  the  former  :  Com'ih  v.  Kelliher, 
12  Allen  (Mnss.)  480. 

(a)  R.  V.  Youle,  G  II.  &  N.  753  ; 
Youle  V.  Mappin,  30  L.  J.  234,  S. 
C.  Com  p.  Owens  v.  Woosmnn, 
sup.,  §210. 
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their  re-eiiactnieiit  with  an  increased  penalty  and  a  sumiiiarj 
method  of  its  recovery  (a).     Where  a  local  Act  i  in  posed  on 
"all  persons"  engaged  in  making  gas,  who  suffered   impure 
matter  to  flow  into  any  stream,  a  penalty  of  200Z.,  recoverable 
by  a  conn: ion  informer  by  action,  and  a  fnrther  penalty  of 
20Z.  for  every  day  the  nuisance  was  continued,  payable  to 
the  informer  or  to  the  party  injured,  as  the  justices  tlionght 
fit ;  and  the  General  Gasworks  Clauses  Act  of  1847  after- 
wards imposed  the  same  penalty  on  the  "  undertakers  "  of 
gasworks  authorized  by  special  Act,  recoverable  by  the  party 
injured  ;  it  was  held  that  the  earlier  Act  was  repealed  as 
regarded  such  undertakers  (5). 

§  242.  [An  exception    to   this   rule,   upon    what    would 
seem  sound   reason,  in  accordance  with  legislative  intent, 
was  made  in   the  case  of   an  act  that  provided  an  entire 
new  system  for  the  granting  of  licenses  to  sell  liquor,  and 
prescribed  punishments,  differing  from  those   inflicted    by 
previous  statutes,  for  the  violation  of  its  various  provisions. 
It,  however,  permitted  licenses  to  be  granted  under  the  old 
law,  up  to  a  certain  date.     It  was  held  that  the  old  law  must 
be  deemed  to  be  continued  in  force  as  to  all  licenses  granted 
under  it,  during  the  life  of  each  license  so  granted.*"] 

§  243.  Revenue  Laws.— It  has  been  observed  by  the  Supreme 
Court  of  the  United  States,  that  in  the  interpretation  of 
laws  for  the  collection  of  revenue,  whose  provisions  are 
often  very  complicated  and  numerous,  in  order  to  guard 
against  frauds,  it  would  be  a  strong  proposition  to  assert 
that  the  main  provisions  of  any  such  laws  were  repealed, 
merely  because  in  subsequent  laws  other  j^owers  were  given, 
and  other  modes  of  proceeding  were  provided,  to  ascertain 
whether  any  frauds  had  been  attempted.  The  more  natural 
inference  is  that  such  new  laws  are  auxiliary  to  the  old  {c). 

(a)  Miclicll  V.  Brown,  2  E.  «&  E.  bv  the  former  statute  :    Bush  v. 

257,  28  L.  J.  31.  C.  53.  Republic,   1  Tex.  455.     Compjire, 

{b)  Puny  V.  Croydon  Gas  Co.,  15  as  to  the  converse,  ante,  ^  2ol).] 

C.  B.   N.   S.   568.     [But  where  a  '^^  Sanders  v.  Com'ib,  20  W.  N. 

statute  prohibited  an  act  under  a  C.  (Pa.)  226. 

penalty,  to  be  enforced  by  indict-  (c)  Per  Cur.  in  U.  S.  v.   Wood,    • 

meni,  a  subsequent  statute  giving  16  Petei's,  342,  353.     [See  also:  I', 

a  qui  tarn  action  for  such  penalty  S.    v.   67  Packages,   17  How.  So; 

was  held  to  be  merely  cumulative  U.  S.  v.  100  Barrels,  2  Abb.  U.  S 

and  not  to  repeal  the  remedy  given  805.] 
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§  244.  Becoadary  MmbIi^. — But  little  weight  can  attucli 
the  ai-gumcut,  tbat  because  an  oifence  fallg  witliiu  twu 
itiuct  enactmuuts  in  their  ordinary  meaning,  a  secondaiy 
itietruction  ia  to  besought  in  order  to  ezclndo  it  from  unu 
the  two.  Tiuis,  an  enactment  which  prohibited  nndur  a 
^naltj'  any  pereon  concerned  in  the  administration  of  the 
x>r  laWB  from  supplying  goods  ordered  for  tbo  relief  uf 
ly  pauper,  was  not  construed  as  excluding  a  poor  luw 
uardiaii,  merely  hecanse  aoother  provision  expressly  ujado 
ich  officers  Jiahlo  to  a  much  higher  penalty  for  supplying 
le  parish  workhouse  with  goods  (o).  Where  one  section 
f  an  American  Act  enacted  that  no  ship  from  a  foreign 
ort  shonld  unload  any  of  its  cargo  but  in  open  day,  on  pain 
f  forfeiture  of  both  goods  and  sliip,  and  another  prohibited 
lie  unloading  of  any  ship  bound  for  the  United  States,  be- 
orc she  arrived  at  the  proper  place  of  dischargGof  her  cargo, 
in  \)ain  of  forfeiture  of  the  unladen  goods;  it  was  held  that 
1  foreign  sliip  bound  for  New  Tork,  and  nnloadiug  a  part 
)t  her  targo  at  niglxt  at  an  intermediate  haibour  in  tho 
Oiihed  States,  did  not  escape  from  falling  within  the  former 
section,  merely  because  it  fell  also  within  tho  latter.  It 
Wiis  observed  that  there  was  no  principle  of  law  or  interpre- 
tation  to  authorize  a  Court  to  withdraw  a  case  from  the  ex- 
press proliiiiitions  of  one  clause,  on  the  ground'  that  the 
offence  was  also  punished  by  a  different  penalty  in  another. 
Neither  could  bo  held  nugatory  (6), 

However,  where  a  statnte  by  one  section  empowered  jus- 
tices to  order  the  abatement  of  a  nuisance,  punishing  diso- 
liedieuce  of  their  order  with  a  fine  of  10«.  a  day,  and  by 
luiother  section  empowered  them  to  prohibit  the  recurrence 
of  tile  nnisaace  under  a  penalty  of  20s,  a  day,  it  was  Jieid,  in 
■^vcaae  wliore  orders  had  been  made  at  different  times  under 
iioth  sections,  and  two  informations  were  laid  for  a  breach 
uf  both  by  a  fresh  act  of  the  same  nuisance,  that  there  could 
Ijc  ouly  one  conviction  (o). 

J")  DiTiea  v.  Harvey,  L.  B.  0  Q.    114. 

S.  433.  (e)  18  *  tt  Vict.  c.  121 ;  EdJle- 

%  The  iDdoEtry,    1    QaUIson,    Btone  t.  Banwo,  1  Ex.  D.  67. 
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OHAPTEE  IX. 


PsBSUXPncnt    asazhbt  TThbbmoh,    Ibochiveiiiiuioe,  Isjvb- 

TlOB   AND   ASBUBDITT, 


§861. 


§  sea. 


PraauinplIoD  agnlnat  Unreasoi). 

FreMimptlnti  agftinst  IttcoQTeDieDce. 

Jolot  und  Several  OOcnces  and  Penamea,    Complex  Act 

ActloDB  for  Peaalty  where  Several  are  Aggrirved. 

Presumption  agaiast  Injustice. 

Summnry  Proceedings. 

Limits  of  ESeetof  Prenimptton  agtlnrt  Injustice. 

Presumption  against  Absurdilf 

Conetruction  ut  magEs  valeat,  etc 

Csutiou  as  to  Application  of  PresamptlDQ  Bgniost  Unreason,  eta. 


§  245.  PrenunpUon  agaiiut  TTatMaou, — In  determining  citiier 
wliat  was  tlie  general  object  of  the  Legislature,  or  the 
meaning  of  its  language  in  any  particular  passage,  it  is 
obvious  that  the  intention  which  appears  to  be  incit  agree- 
able to  convenience,  reason,  and  justice,  should,  in  all  cases 
open  to  doubt,  be  presumed  to  he  the  true  one.  An  argu- 
ment drawn  from  an  iiiconvenience,  it  has  been  said,  is 
forcible  in  law  (o) ;  and  no  less  force  ie  due  to  anj  drawn 
from  an  absurdity  or  injustice.  The  treaty  between  Louis 
xn.  and  the  Pope,  which  gave  the  king  the  right  of 
appointing  to  "all  bishoprics  vacated  by  the  death  of 
liishops  in  France,"  was,  for  instance,  properly  construed, 
not  as  giving  him  the  right  of  appointing  to  a  foreign 
bishopric  whenever  its  incumbent  happened  to  die  i" 
France,  but,  more  consistently  with  good  sense  and  con- 
venience, aa  authorizing  him  to  fill  the  bishopries  of  his 
own  kingdom,  when  their  holders  died,  whether  at  home 
or  abroad  (6).     [It  will  not  be  presumed  that  the  Legisb- 


(d)  Co.  LitL  97a. 


>)  Pufl.  L,  N.  B.  5,  c 
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tnre  intends  what  is  unreasonable.']    If  a  statute  gives  an 
appeal  from  a  magistrate's  decision,  **  when  the  sum  adjudged 
to  be  paid  on  conviction  shall  exceed  two  pounds,"   the 
qaeBtion  whether  the  penalty  only,  or  the  penalty  plus  the 
eo^ts   ^was  intended,  would  be  decided  on  similar  general 
considerations  of  convenience  and  reason.      It  would  be 
thought  more  likely  that  the  Legislature  intended  to  give 
an  appeal  only  when  the  offence  was  of  some  gravity,  and 
not  merely  where  the  costs  (which  would  vary  according  to 
the    distances    to   be   traveled    by   the   parties    and   their 
witnesses,  the  number  of  the  latter,  and  similar  accidental 
circanistances)   happened  to  swell  the  amount   above  the 
fixed  limit  (a).      [So,  in  civil  actions,  where  the  judgment 
of  a  magistrate  not  exceeding  $20  is,  by  statute,  made  final 
and  conclusive  as  to  both  plaintifif  and  defendant,  without 
right  of  appeal  therefrom,  it  is  held  that  the  sum  in  con- 
troversy,  and   not   the  amount  of  the  judgment  entered, 
determines  the  right  of  appeal.*      And  where  a  statute  pro- 
vided that  either  party  should  have  an  appeal  where  the 
judgment  given  by  the  magistrate  should  exceed  $5.33,  it 
was  held  that  the  plaintiff  had  the  right  of  appeal,  where 
his  claim  exceeded  that  amount,  from  the  judgment  of  a 
magisti-ate  in  favor  of  the  defendant.'    Strictly  and  literally 
taken,  no  doubt,  the  provision  would  seem  to  mean,  that  if 
the  plaintiff  sue  for  damages  suffered  by  him  to  the  amount, 
€.  g^  of  $100,  he  might  appeal,  if  he  be  aggrieved  by  a 
judgment  in  his  favor  one  cent  sliort  of  his  full  demand, 
but  that  he  must  be  concluded  if  he  be  aggrieved  by  a  judg- 
ment against  him  to  the  amount  of  his  entire  claim, — a 
proposition  so  unreasonable  that  respect  for  the  Legislature 
was  said  to  forbid  its   adoption,  and   the  court  was  led  to 
entertain  the  somewhat    strained  view,    that,   in   denying 


'  Neenan  ▼.  Smith,  50  Mo.  625. 
As  an  application  of  this  doctrine 
tu  a  manicipal  ordinance,  see  Ellis 
V.  Milw.  City  R.  Co.,  67  Wis.  135, 
where  Ruch  an  ordinance,  limiting 
the  fare  to  be  charged  on  a  street 
railway  running  between  the  same 
termioi  to  5  cents,  was  held  not  to 
permit  a  passenger,  for  5  cents,  to 
ride  on  a  car  bound  for  one  ter- 
minus,  and  then,   at   a  point  of 


divergence,  get  on  nnnthercar  and 
ride  to  a  different  tor  minus. 

(a)  R.  V.  Warwickshire,  6  K  & 
B.  887,  25  L.  J.  M.  C.  119. 

•  Klinginsmith  v.  Nole,  3  Pen. 
&  W.  (PaJ  120  ;  Downey  v.  Ferry, 
2  Watts  (Pa.)  304. 

» Stewart  v.  Eeemle,  4  Serg.  & 
R.  (Pa.)  72;  McCloskey  v.  Mc- 
ConneU  9  WatU  (Pa.)  17. 
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jad^ment  to  a  plaintiff,  whose  demand  exceeded  $5.33,  the 
m^iatrate  virtually  entered  a  judgment  against  him  for 
Bnch  amoant.  "  What  is  the  case  more  or  less  than  this  i 
The  plaintiff  brings  a  snit  for  goods  of  the  valueof  seventy- 
five  dollars.  The  judgment  is  given  by  the  jnetioo  or  alder- 
man against  liim.  The  jnEtice  or  alderman  then  gives  a 
judgment  exceeding  $5.33.  He  gives  a  judgment  against 
bim  for  the  amoant  which  he  claims."*  In  consonance  witli 
this  view,  it  was  also  held  under  an  act  wliich  gave  a 
limited  jnrisdiction  in  civil  actions  when  the  debt  or 
damages  demanded  did  not  exceed  $20,  that  the  test  of  the 
existence  of  the  jurisdiction  was  the  amount  of  damages 
demanded,  not  the  amount  actually  dne,  for  instance,  npon 
a  note,  when  the  action  was  begun.  Hence,  as  the  amount 
to  which  plaintiff  was  entitled  could  not  be  judicially  ascer- 
tajned  to  be  less  than  the  damages  demanded,  the  fact  that 
the  judgment  was  for  less  than  $20  could  not  affect  the 
jurisdiction,*] 

§  246.  An  Act  regulating  local  rates,  which  gave  an 
appeal  against  any  rate  to  the  Qnarter  Sessions,  and  pro- 
vided, for  enforcing  its  pnyment,  that  two  justices  might 
ifjsne  a  distress  warrant  ag-ainst  the  goods  of  the  defanlterr 
if  he  did  not,  on  being  summoned,  "prove  to  them  that  he 
was  not  chargeable  with,  or  liable  to  pay  sucli  rate,"  would 
not  be  constnied  as  authorizing  the  justices  to  enter  npon 
any  inquiry  into  the  validity  of  the  rate,  if  it  was  valid  oiv 
its  face;  though,  litei-ally,  the  defaulter  would  unquestion- 
ably prove  his  non -liability,  if  he  proved  its  invalidity.  If 
the  question  of  validity,  which  was  left  to  the  Qnarter 
Sessions,  wiv  also  open  to  the  justices  required  to  enforce 
the  rate,  they  might  decide  against  the  validity  of  the  rate 
after  it  had  been  adjudged  valid  by  the  Quarter  Sessions 
(n) :  a  conflict  which  could  not  readily  be  supposed  to  have 


*  Btcwart  v.  Eecnile,  Bupra,  at 
p.  74.  per  Duncan,  J. 

'  Cole  V.  Hb7ps,  78  Me.  3311.  See 
nlao  Lh(I'I  v.  Kimball,  12  Qray 
(MiLss.)  180. 

(n)  Birmiiigliam  v.  Shjiw.  10  Q. 
B.  668 ;  Exp.  Wiliinms,  2  E-  &  li. 
84 ;  R.  T.  Kingstoa,  E.  B.  &  B. 


M.  <j.  189  ;  Exp.  Mny,  3  B.  &  S. 
436.  81  L.  J.  161 ;  R.  v.  Linford.  T 
E.  &  B.  B50  ;  R.  V.  FJnuU.  28  L.  J. 
M.  0.  201 


:a 


§24r7]  nwRKAsoK,  etc.  327 

been  intended.  It  would  be  otiierwiae,  indeed,  if  tlie  nite 
bore  invalidity  on  its  face,  bj  not  ebowing  that  it  was  made 
in  accordance  with  tbe  statutory  antbority  given  for  tbe 
pnrpose ;  for  tbej  could  not  be  roqnired  to  enforco  wbat 
did  not  profess  to  be  a  valid  demand  made  by  competent 
aiithoiitj  {a). 

An  Ant  to  provide  protection  against  doge  wbicli  empow- 
ered magistrates  to  make  an  order  that  any  dog  fonnd  to 
he  dangerous  sbonld  "  be  kept  nnder  proper  control  or 
destroyed/'  would,  on  tliis  principle,  be  constrned  as  giving 
the  magistrate  tbe  option  of  making  an  absolute  order  for 
the  destrDction  of  a  dangerous  dog;  not  as  rcqtiiiing  that 
bis  order  sbonld  be  in  tbe  alternative  terms  of  tbe  Act,  wbicb 
would  place  tbe  option  in  the  bands  of  the  owner  of  the  dog ; 
for  this  would  be  mnch  less  cfGcacioua  and  uonvenient  (Ji). 

§  247.  Tbe  24  &  25  Vict.  c.  98,  whicb,  after  making  it 
felony  to  engrave  wirbont  authority  plates  of  banknotes 
purporting  to  be  notes  of  the  Bank  of  England  or  of  Ireland, 
or  of  any  otber  C0]np;iny,  declared  in  another  section  that 
the  enactment  shonhl  not  apply  to  Scotland,  except  where 
it  was  expresaly  so  provided,  was  held  to  apply  to  the  engrav- 
ing of  the  notes  of  a  Scotcli  bank  ;  tbe  rational  object  and 
meaning  of  tbe  esclnding  proviaion  being,  not  that  forgeries 
against  Scotch  banks  might  be  committed  in  England  with 
impnnity,  but  that,  when  committed  in  Scotland,  they  should 
not  fall  within  the  Act  (c).  ^ 

Where  an  Act,  after  transferring  all  duties  of  paving  and 
lighting  from  existing  Commissioners  to  a  Board  nf  Works, 
provided  tbat  all  contracts  with  the  former  should  remain 
valid,  that  no  action  npon  them  against  the  commii^s loners 
should  abate,  and  that  all  liabilities  under  sucii  contracts 
siiontd  be  paid  out  of  rates  to  be  made  by  tbe  new  Board  ; 
it  was  held,  on  the  ground  of  its  being  the  more  convenient 
course,  that  an  action  on  a  contract  made  with  the  Commis- 
sioners might  be  brought  against  the  Board  {d}.     The  20  & 

(o)  R  T.  Eastflm  Couniles  R,  W  R.  v.  Brnckenridge.  L,  R.  1 

Co.,  8  E.&B.  974.  25  L.  J.  M.  0.  C.  C.  133.     Comp,  lie  O'Loghlin, 

*9.    SceB.  v.  Croke,  Cowp.  30.  L.  R.  0  Cli.  400. 

(i)  Pickering  Y,  Harah.  4il  L.  J.  (<?)  Sinn  oil  v.  WliitcclJBpcl.  3  C. 

M.  C.  143.  ]l.  N.  S.  674,  27  L,  J.  C.  V  177. 
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21  Vict,  c  43,  which  autlioiizes  a  party  aggrieved  hj  a 
(iecisioo  of  justices  to  apply  witbin  three  days  for  a  case,  and 
[]iri>uts  tliat  "  at  tlie  tiino  of  tlio  appliciition,"  and  before  the 
cusc:  13  delivered  to  him,  he  Eliall  enter  into  recognizances 
to  prosecute  the  appeal,  was  lield  sabetantially  complied  with 
if  tlie  recognizances  were  entered  into  witliin  three  days, 
tlioiigli  not  at  the  time  of  the  application  (a).  [So,  under  a 
statute  requiring  an  affidavit  on  appeal  to  he  filed  immediate- 
ly, it  is  in  time  if  filed  the  day  after  judgment,*  And  a 
statute  requiring  a  judge^s  certificate  that  an  action  was 
reiilly  broiighk  to  try  a  right  to  be  filed  immediately  after 
verdict  delivered,  was  lield  not  to  mean  aa  soon  as  ever  the 
vtrdict,  was  delivered,  but  as  implying  that  the  judge  mnst, 
of  necessity,  have  some  little  time  for  reflection.']  It  has 
been  repeatedly  held  that  when  an  Act  gives  an  appeal  to 
the  "next"60Esioo8,it  means  not  necessarily  the  next  which 
takes  place  in  order  of  time,  or  an  adjournment  of  it  (b),  bnt 
the  next  to  which  it  is  practicable  with  fair  diligence  to 
carry  the  appeal  (tf).  It  is  obvious  that  a  stricter  construction 
would  often  have  the  effect  of  taking  away  the  appeal  whiiUi 
thii  Lugielatnro  intended  to  give.*     [A  provision  in  a  statute 


(ii)  Cbupmnn  v.  RobiDRon,  1  E. 

&  ic-  35.  ar '   •  "  " - 

*  Slate  ¥, 
620. 

'  Sodgw.,  p.  259.  ^.  ThompTOn 
V.  Gibson,  8  M.  &  W.  388  ;  Pugo 
V.  I'laicc.  Id.  677.  but  refeirin);  to 
Gru(e  V.  Cburcb.  4  Q.  B.  006; 
ShiiiUewonb  V,  Cno.ker.  1  M.  &  O. 
820.  See  post.  §  3S5.  Comp. 
Holicrison  v.  liobertBon.  L.  R.  8 
P.  D.  eS,  (bat,  wbalcvcv  the  mean- 
ing of  tlie  word  "on"migl)tbe.in 
rcsppcl  of  the  proxlmily  of  acMnn 
cunii;mplated  b}'  it,  it  must  mean 
Hborlly»ricr,  if  it  lie  not.  indeod, 
cnnI'Dcd  to  the  time  of  mnking  Ibo 
decree-,  and  it  would  bo  diSlcult  to 
exicnd  it  to  a  period  exceeding  a 
ycni- :  per  JesHCI,  M.  R. 

(i)|{.  V.  SuBsex.  7T.  R.  107. 

ic)  R.  V,  Yoi'ltBhire.  1  Doug.  192; 
R.  V.  Doreetabire.  15  East,  EOO ;  R. 
V.  SaMex,  15  East.  206;  It  v. 
Essex.  I  B.  A  A.  310  ;  R.  v.  Thack- 
well,  4  B.  &  C.  63 ;  It.  v.  Dufou.  8 
1!.   ,t  C.  640 ;  n.   T.   Sevoiioaks,  7 


Q,  B.  186  :  R.  v.  Sussex,  4  B.  &  S. 
Bflfl,  34  L.  J.  M.  C.  09.  Sec  R  v. 
Trafford.    15    d    B.    200  ;    R   v. 

Waita,  7  A.  &E  481 ;  R  v.  West 
Ridiog.  E.  B,  AE.  718. 

'  But  n  li  ere  an  act  reo  aired  t  be  en- 
try of  nuanpciil  from  tTie  judgment 
of  II  Justice  of  tbc  peace  io  tlie  office 
of  Ibe  protboniitary  of  the  court  of 
cotnmou  plena  ou  or  before  ibe  flrsl 
day  of  Ibe  (erm  cent  nfter  perfect- 
ing the  appeal,  for  whicli  purpose 
tbe  not  uljiwed  twenty  days  after 
entry  of  tlio  judgmeul.  it  w;i9  held 
ibiit  tbe  appeal  biiiu  be  Hied  to  ibe 
next  term,  (liough  taken  liefore  lUe 
cxpirittioD  of  llie  twenty  days,  nnd 
tUoiigii  the  flrBt  day  of  sucb  term 
came  before  liteir  expintiion  :  ece 
Moore  V.  Creamer,  8  Penr.  &  W, 
(Pa.)  416.  But  it  did  not  require 
tbe  appellant  'o  foreco  any  of  tbe 
twenty  daya  allowed  bim.  in  order 
to  enter  his  appeal  to  ttie  next  term 
after  tbe  judgment  bud  been  ren- 
dered :  Potts  V.  Btaeger,  13  Pa.  St. 
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requiring  tbat  exeention  npon  a  jadgment  rendored  by  a 
jastice  of  the  peace  ^^  shall  be  directed  to  the  constable  of 
the  ward,  district  or  township  wliere  the  defendant  resides, 
or  the  next  constable  most  convenient  to  the  defendant/'  it 
was  said  that  force  must  be  given  as  well  to  the  words 
"  most  convenient "  as  to  the  word  **  next ;  "  there  might  be 
several  districts  adjacent  to  that  in  which  the  defendant 
lived,  and  to  which  the  word  "  next "  might  apply,  and  in 
RQch  case  the  selection  of  a  constable  from  one  of  the  dis- 
tricts might  be  determined  by  the  question  of  convenience, 
of  which  the  magistrate  mnst  be  the  judge.  Again,  the 
constables  of  such  districts  might  be  unable,  by  reason  of  sick- 
ness or  absence,  to  perfoi-ra  the  required  duty,  or  disqualified 
by  reason  of  interest  or  otherwise,  and  in  all  these  cases 
convenience  or  necessity  might  require  the  selection  of  a  con- 
stable who  was  not  "  next  to  the  defendant."*]  When  an 
Act  gave  any  person  aggrieved  {a)  by  an  order  of  justices, 
four  nionths  "for  making  his  complaint  to  the  Quarter 
Sessions,"  it  was  construed  to  mean,  not  that  the  complaint 
must  be  heard  within  that  time,  but  that  the  appellant  should 
have  that  time  for  notifying  his  intention  to  appeal ;  other- 
wise he  might  sometimes  be  limited  to  a  few  weeks,  or,  if  no 
sessions  were  held  within  the  four  months,  he  would  be 
deprived  of  his  appeal  altogether  (J).  [The  period  of  twelve 
months,  until  the  expiration  of  which,  under  a  Connecticut 
statute,  a  highway,  after  being  laid  out,  shall  not  be  laid 
open  or  occupied,  is  held  to  begin  to  run  from  the  time 
when,  by  the  combined  measures  of  the  select  men  and  the 
town,  the  road  shall  have  been  legally  established."] 


»  Com'th  V.  Lentz,  106  Pa.  St. 
648.  It  was  also  held  in  this  case, 
that,  whilst  a  constable  of  another 
ward,  etc.,  than  as  specified  in  the 
act,  might,  if  he  chose,  accept  and 
execute  such  an  executiou  directed 
to  him,  he  was  not  bound  to  do  so, 
and  no  action  could,  in  case  of  his 
refusal,  be  maintained  upon  his 
official  bond  for  that  cause. 

(a)  See  R.  ▼.  Middlesex,  3  B.  & 
Ad.  938 ;  R.  v.  Toole,  1  M.  &  R. 
728  :  Wood  v.  Heath,  4  M.  &  Gr. 
918  ;  R  V.  Chichester,  29  L.  J.  Q. 
B.  23  ;  Hollis  v.  Marshall,  2  H.  & 


N.  755,  27  L.  J.  285  ;  R.  v.  Graves. 
L.  R.  4  Q.  B.  715 ;  Boyce  v.  Hig- 
gins,  14  C.  B.  1,  23  L.  J.  P;  Exp. 
Learoyd,  10  Ch.  D.  5,  48  L.  J.  17  ; 
Exp.  Thodav,  2  Ch.  D.  229 ;  Ver- 
din  V.  Wr^y.  2  Q.  B.  D.  608; 
comp.  Roclifort  v.  Atherley,  1  Ex. 
D.  511 ;  Be  Shaf toe's  Charity,  8 
App.  872,  47  L.  J.  98. 

{b)  R.  V.  Essex,  84  L.  J.  M.  C. 
41  ;  R.  V.  Middlesex,  6  M.  &  S. 
279.  [And  see  ante.  §  77 ;  R  v. 
Hants.  1  B.  &  Ad.  564/| 

"  Wolcott  v.  Pond,  19  Conn. 
597. 
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§  243.  The  statnte  which  enacts  that  "a  solicitor  may 
mii1;e  an  agreement  in  writing  with  his  client  respecting  the 
amoiintand  manner  of  his  reniiineration,"  was  held  to  require 
impliedlj  tliat  the  agreemenf  slioiild  bo  signed  by  the  client ; 
SB  oUierwiee  it  would  be  pi'aiiilile  for  a  Bolicitor  to  place  a 
dociiinoiit  signed  by  himself  only,  and  containing  terms 
fnvmtnible  to  him,  before  his  client,  and  then  contend  that 
thii  hitter  was  bonad  by  it  (a). 

Where  otie  Act  aathorieed  the  recovery  of  certain  claims 
before  justices  of  the  peace,  proceedings  before  whom  are 
limited  to  six  montlis,  and  another  Act  anthorised  their 
leooveiy,  when  not  exceeding  twenty  ponnds,  in  the  Connty 
Courts,  where  the  term  of  limitation  is  six  years,  it  was  held 
tliiit  suits  for  them  in  the  latter  Courts  were  limited  to  six 
inontlis,  to  avoid  imputing  to  the  Lcgislatni-e  the  anomalous 
intention  of  allowing  six  years  for  the  recovery  of  small 
Biimg,  while  giving  only  six  months  for  large  ones  (&). 

Ba[)kruptcy  Acts  which  vest  the  f  ntnro  as  well  as  the  pres- 
ent property  of  the  bankrupt  in  the  assignee  or  trustee, 
import  tlie  necessary  exception,  to  save  him  from  starving, 
of  i!^c  remuneration  which  the  bankrupt  may  cam  by  his 
labour  after  his  bankruptcy,"  and  the  damages  which  he  may 
recover  for  any  pei'sonal  injnry  (c).  The  Act  which  imposes 
a  pijiiiilty  on  the  piracy  of  a  dramatic  work,  or  "any  part 
tlicrrof,"  would  not  bo  broken  unless  a  material  and  snb- 
Btiintial  part  was  pirated.  It  is  not  to  be  supposed  that  the 
Legishiture  intended  to  punish  the  misappropriation  of  what 
iFus  "f  no  value  {d).  [Nor  would  an  act  directing,  that,  in 
all  ^c;tion6  for  the  sale  of  any  spiritnous,  vinous  or  malt 
li(jiiin-s,   the    fact    that  such  liquors  or  admixtures  thereof 

(n)  ffn  Lewis,  1  Q.  B.  D.  73B.  cution  :"  Welch  t.  Kline,  B7  Pa. 

(/>)  ]  1  &  12  Vict.  c.  88,  R.  89 ;  a<  St.  43B.  4S3.     See  kIso  Wliedoo  v. 

&:;:>  Vict.  c.  61,  ft.  84;  Tolleobam  Chnmplin,  69  Barb.  {N.  Y.)ei. 

B.'iii.l  V.  Rowell,   I  Ei.   I).  614.  (e)  iieckbnra  v.  Drake.  3  H.  L. 

Sii.    i,l?n    the    Judgment    o(     the  679;  Jfc  WjIbod,  8  Ch.  D.  631.  47 

ExclLMiner  Chambers,  in  Ni<:hol3oii  L.  J.  Bey.  116. 

V,  Kliia,  E.  B.  &  E.  267,  28  L.   J.  (d)  ChBllerlon  v.  Cave.  3  C.  P. 

Q.  H   -m.  D.  43 ;  8  App.  488  ;  Pike  v.  Nioho- 

"   ■   A  man's  creditors  bave  no  liis,  L.  It.  S  Ch,  a.""!!  ;  Brndburr  v. 

legrtl  >lfam  on  his  labor,  unTess  his  Hntten,  L.  R,  8  Ex.  1  j  Plaucbfi  v. 

enrntiiL;-- ure  realized  anil  invtsled  Braban,      4      Biog.      N.    C.     7; 

JD  siitiiij  kind  qI  property,  nhich  D'Almaitia  v.  Boosef,  1  To.  ^  C. 

can  bu  reached  by  process  ot  eie-  801. 
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were  impare,  vitiated  or  adulterated^  Bball  constitute  a  good 
and  sufficient  defense  to  tlie  whole  of  plaintiffs  demand, 
apply,  except  where  the  quality  dv  value  of  such  liquors  had 
been  impaired  by  the  impurity,  vitiation  or  adulteration." 

§  249.  [Dnder  an  act  authorizing  tlie  entry  of  judgment 
in  suits  upon  certain  causes  of  action  against  the  defendant, 
unless  an  affidavit  of  defense  be  filed  by  him  before  the 
third  Saturday  succeeding  the  return  day  of  the  original 
writ,  it  was  held  that  the  proceeding  was  inapplicable  to  the 
case  of  a  defendant  not  actually  served  with  process ;  as,  e,  ff., 
in  a  suit  begun  by  foreign  attachment,  where  the  defendant 
was  absent  and  might  not  be  in  court  until  after  the 
expiration  of  the  time  allowed  for  filing  the  affidavit." 
An  act  making  it  the  duty  of  the  overeeers  of  every  poor- 
district  to  furnish  relief  to  poor  persons  not  having  a  settle- 
ment therein,  "  until  such  pereon  can  be  removed  to  the 
place  of  his  last  settlement,"  was  held  to  contemplate  a 
removal  with  safety  to  the  pauper's  health  and  life."  Where 
an  act  declared  that  "all  judgments,  which,  at  the  time  of 
the  death  of  a  decedent,  shall  be  a  lien  on  his  real  estate, 
shall  .continue  to  bind  such  real  estate  during  the  term  of 
five  years  from  his  death,"  it  was  held  that  it  must  be 
interpreted  as  relating  to  lands  of  which  he  was  seized  at 
the  rendition  of  the  judgment,  because  otherwise  the  statute 
might  be  frustrated  by  a  sudden  alienation  shortly  before 
death."  So,  under  an  act,  that  judgments  against  collecting 
officers  should  be  "  for  the  principal  due,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  the  first  day  of  June 
preceding  and  until  paid,"  it  was  held,  that,  as  the  interest 
was  designed  to  be  a  penalty  for  failure  to  pay  over  at  the 


"  Clohessv  V.  Roedelheim,  99 
Pa.  8t.  56.  It  is  said,  in  the  decis- 
ion of  this  case,  that  tbe  mischief 
to  be  remedied,  and  the  phrase 
'*ailmixtures  thereof,*'  indicated 
that  the  act  did  not  mean  to  pun- 
ish the  introduction  of  any  sub- 
stance, forei^sn  to  and  not  essential 
in,  the  manufacture  of  pure  liquora, 
but  only  deteriorating  and  nosious 
impurities. 


»  Grant  v.  Hickox,  64  Pa.  St. 
834.     See  post,  §  267. 

'*  Kelly  Tp.  v.  Union  Tp.,  5 
Watts.  &  8.  (Pa.)  535.  The  re- 
moval  of  n  pauper  in  a  condition 
of  health  which  forbade  it,  and 
made  an  attempt  at  removal  an  net 
of  cruelty,  and  a  risk  of  life,  it  was 
said,  would  subject  the  overseers 
to  indictment. 

"  Nicholas  v.  Phelps,  15  Pa.  St. 
86. 


n 
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time  appoioted  b;  law,  the  act  mast  bo  conetraod  to  iiioui, 
from  the  first  day  of  June  preceding  the  time  when  the 
money  should  have  been  paid  into  the  traaanrj,"  Where  aa 
ordinance  required  owiiors  to  pave  in  front  of  their  property, 
ami  o[i  neglect,  after  twenty  day'e  notice  "left  or  placed  on 
tiic  prnmisce,  if  the  owner  was  unknown  or  could  not  be 
foiiiiil.''  the  coinioieeioner  of  highways  should  pave  and  file 
.1  lien  fur  the  cost,  and  a  notice  to  pave  was  folded  up  and 
plaui'J  on  the  premisoe,  under  a  stone  which  completely  cov- 
ered it,  it  Was  held  that  this  was  not  a  sufficient  notice  uuder 
the  orJiaaacc."  A  provision  that  a  person  tried  and  found 
guilty  should  uot  be  entitled  to  a  new  trial,  etc^"forany 
of  tiie  following  cauBos,"  was  held  to  mean  '•  for  any  one  "  of 
the  cuiisus  enumerated. "  Acts  establishing  boom  companies, 
and  imposing  on  theownersof  lumber  the  duty  of  paying  toll 
for  the  security  and  preservation  of  their  property  caught 
in  such  booms,  have  been  held  not  to  apply  to  rafts  intended 
to  pjst>  down  the  river,  but  accidentally  stopped  by  the  boom, 
where  their  owners  neither  sought  nor  desired  its  use  or 
protection."  Laws  requiring  affidavits  of  defense  to  be  filed 
in  certain  actions  upon  contracts,  and  entitling  the  plaintiff 
to  jiiiJi^Lnent  for  default  thereof  within  a  certain  time,  have 
been  uniformly  held  not  to  apply  to  executors  or  adminis- 
tratoi'ri,  hecause,  "in  no  ordinary  case  would  it  be  possible 
for  a  personal  representative  to  set  out  on  oath  in  specific 
det;Lil  the  nature  and  incidents  of  a  transaction  to  which  his 
decedent  had  been  a  party,  and  to  which  he  was  a  stranger."** 
And  ;ui  exception  was  made  in  favor  of  infants  fi-oin  the 
geiier;d  language,  broad  enough  to  cover  thein,  of  a  statute 
requiring  the  filing  of  statements  of  claim  to  land,  or"  be 
forever  barred,"  etc.,  because  of  the  hardship  of  any  other 
const  I'licCion,  and  the  omission  of  any  provision  for  the  making 
of  such  statements  by  guardians  and  the  like."     Under  an 


■'  SumueU  V.  Comtb,  10  Buab,  perBon  might  be  entitlid  to  a  new 

(Kv.)431.  trial  :  Ibid! 

''  Pbiliidelphla  V,  Edwarda,  78  "   Cliase  v.  Dwinal,  7  OreenL 

Pn.  S(.  0>,  (Me.)  134. 

"  Tbuiston  V.  State.  8  Coldw.  »  Scvmoor  V.  Hubert.  83  Pa.  St 

(T<.-nn.)  MS.io  Ibnt.  it  more  tUtiu  840.  848. 

one  of  ilie  cauaea  coexisted,  the  "  Coy  v.Coy,  WMion.  119.     ~ 
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act  which  permits  the  transfer  of  judgments  from  one 
county  to  another  by  certified  transcript  of  the  record,  and 
directs  that  the  case  may  then  be  proceeded  in  and  the 
judgment  and  costs  collected  by  execution,  etc.,  execution 
cannot  be  issued  by  the  court  of  the  county  in  which  the 
transcript  is  filed  without  a  revival  of  the  judgment  there, 
when  none  can  be  issued,  for  want  of  a  revival,  in  the  county 
in  which  the  original  judgment  remains."  Where  a  general 
railroad  law  prohibits  a  railroad  company  from  running  its 
line  through  any  dwelling  house  in  the  occupancy  of  the 
owner  thereof,  without  his  consent,  the  phrase  dwelling 
house  includes  the  curtilage,  so  far  as  necessary,  for  a  reason- 
able and  proper  enjoyment  of  the  house  as  a  residence,  in 
view  of  its  location  and  surroundings."  An  exemption  of 
swine  from  attachment,  in  an  act  intended  for  the  protection 
of  poor  debtore,  must,  in  reason,  be  construed  to  include  tlie 
living  and  dead  and  dressed  aninial."*  Under  an  act  author- 
izing the  laying  out  of  a  road  "  from "  Bowdoin  College, 
one  starting  seventeen  rods  from  the  college  buildings  and 
eight  rods  from  the  land  appropriated  to  the  use  of  the 
collego  was  held  well  laid  out."  A  statute  authorizing  the 
aband-)nment  of  a  canal  on  approval  of  the  project  by  at 
least  two-thirds  of  the  stockholders  of  the  company,  was  held 
satisfied  by  the  approval  of  a  single  stockholder  who  held 
more  than  two-thirds  of  the  stock."  Under  an  act  directing 
a  cont  -act  to  be  awarded  to  the  "  lowest  bidder,"  the  determin- 
ation ')f  the  question  whether  a  bid  is  the  lowest,  reasonably 


"  Bi.jk  v.  Church.  118  Pa.  St. 
200. 

«»  0«*ift'9  App.  (Pa.)  2  Centr. 
Rep.  r.ll.  Comp.  Wells  v.  R,  li. 
CrO.,  47  Me.  845.  For  construction 
of  the  word  **  house,"  in  simihir 
connections,  see  Bennett  v.  Bittle, 
4  liawJe,  (Pa.)  389,  342 ;  Rogers  v. 
Smith,  4  Pa.  St.  98.  101  ;  (Jole  v. 
Uy.  Co.,  27  Beav.  243  ;  Grosvenor 
V.  Ry.  Co.,  26  L.  J..  Ch.  781  ;  King 
V.  Ry.  Co.,  29  Id.  402 ;  Marson  v. 
Rv.  Co..  1  ICay  &  J.  84  ;  5  DeG„ 
M.  &  O.  851.  But  under  the  18  & 
10  Vict.  c.  128.  §  9,  providing  that 
no  ground  to  be  used  as,  or  appro- 
pilated  for,  a  cemetery  shall  be  used 
for  bu/ials  "  within  the  distance 
of  one  hundred  yards  from  any 


dwelling-house,"  without  the  con- 
sent of  the  latter's  owner,  lessee  oi" 
occupier,  it  is  held  that  the  phrnse 
••dwelling-house  "  does  not  include 
the  curtilage,  and  the  one  hundred 
yards  must  be  measured  from  tiie 
walls  of  the  house  :  Wriuht  v. 
Walhisey  LocaI  B'd,  L.  li  18  Q.B. 
D.  783. 

^*  Gibson  v.  Jenney,  15  ^lass. 
205.  But  see  for  const  ruction, 
including  onlv  living  turkeys,  etc., 
R.  V.  Halloway,  1  C.  &  P.  128 ;  R. 
V.  Edwards,  1  Russ.  &  Ryan,  497. 

'*  Stanford  v.  Peirce,  7  Mass. 
458. 

«•  Fredericks  v.  Canal  Co.,  109 
Pa.  St.  60. 
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involves  a  compai'ison  not  onlj  of  figures,  bat  of  the  qualitj 
und  utility  of  the  thing  offered  and  ite  adaptability  to  tbe 
purpose  for  whicli  it  is  intended  ;"  and  a  direction  to  award 
to  the  "lowest  responsible  bidder"  does  not  refer  to  peenniarj 
respon.sibility  alone,  but  also  to  judgment  and  skill."  Where 
nil  net  provided  that,  upon  the  decision  that  a  pauper  had 
been  improperly  removed,  tlie  town  to  which  he  was  removed 
shonkl  bo  reimbursed  for  the  cost  of  iiie  support,  it  wae  held 
inapplicable  in  a  case,  where,  the  decision  not  being  upon 
tbe  merits,  tbe  town  would,  by  a  literal  interpretation,  be 
repaid  tlic  expense  of  maintaining  its  own  panper." 

§  250.  [The  Georgia  statute  of  16  March,  1S69,  requiring 
actions  for  the  enforcement  of  riglits  of  individuals  under 
acts  of  incorporation  or  by  operation  of  law,  accrued  prior  to 
June  1,  1865,  to  be  brought  before  January  1,  1870,  was 
belli  nut  to  apply  to  claims  against  the  estates  of  decedents, 
so  lis  to  restrict  or  oxclnd^  the  time  a  previous  statute 
allowed  to  administrators  to  ascertain  the  condition  of  the 
est!it<;s  committed  to  their  care,  and  to  creditora  to  file  their 
claims,  it  being  deemed  unreasonable  to  suppose  that  the 
Lcgisliiiure,  having  already  made  provision  for  these  cases, 
iiilcndud  to  repeal  them  by  an  act  aimed  at  the  settlement  of 
affiiirs  left  in  confusion  by  the  disturbances  of  the  civil  war," 
Nor  wap  the  general  and  incoucluBive  language  of  a  later 
enactment  permitted  to  abrogate  express  exception  frem 
jurisdiction  made  by  an  earlier  one,  where  tlie  effect  would 
have  been  to  confer  upon  a  court  of  limited  jurisdiction 
power  to  try  Indians  and  others,  strangers  to  civilized  life, 
by  stimdards  unknown  and  in  reason  inapplicable  to  them." 
Upon  tliesame  ground,  the  reasonableness  of  tiio  construction 
adoptt'd,  it  was  held  that,  under  an  acf'giving  a  summary 
remedy  to  landlords,  before  justices  of  "the  peace,  to  regain 
posset-si  oil   of   the    property   demised    by   them    upon   the 


"  Ckvclnnd,  etc..  Tel-  Co.  v. 
Mcli'op,  Vira  Comtn'rs,  55  Unrb. 
(N.  Y.)  233  ;  7  Abb.  Pr.  N.  S.  49; 
iidrt  see  Frost  v.  Fay,  3  Laos. 
(N.  Y.).H98, 

"  nmnjlnss  V.  Com'lh,  108  Pa. 
St.  55«  rCom'th  V.  Milcliell.  83  Id. 
y43  ;  Findloy  v.  PittBburgh,  Id 
Siil. 


**  liycgate  v.  Wnrdaboto,  80  Vt. 
746.     Sec  poai,  S  36«. 

"Mills  V.  Scort.  99  U.  8.  25. 
approving  MorHviiin  Sem'y  v. 
Alwooii,  50  Qa.  383  ;  EdwHrds  v, 
Rnsa.  58  l(i.  147. 

"  Ekd.  Crow  Dot  109  U.  B.  556. 

"  U  Dec.  1868,  P.  L.  1125,  Pa. 


^ 
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expiration  of  tlie  lease,  and  notice,  tlie  provision  in  fonner 
acta,  which  oneted  the  jurisdiction  of  the  justice  upon  the 
filing  of  an  affidavit  \>j  defendant  that  the  title  to  real  estate 
would  come  in  question,  was  inapplicable." 

§  251.  Prammptton  agalnit  Inoonvanleoca. — [It  is  Said,  that, 
wliere  the  intention  of  the  Legislature  or  the  law  is 
doubtful  and  not  clear,  the  judges  onght  to  interpret  the 
law  to  be  what  is  inoet  consonant  to  equity  and  least  inconven- 
ient.** This  is  tnie  most  particularly  where  the  inconvenience 
would  result  to  the  public, — an  infraction  of  sound  and 
acknowledged  principlea  of  national  or  state  poficy ;" — a 
jeopardizing  or  sacrifice  of  great  public  interests ;" — a  publie 
mischief,"  and  the  like.  Thus,  it  was  held,  that,  under  a 
statute  authorizing  the  attachment  of  moneys  due  to  a 
defendant  in  the  hands  of  the  peraon  owing  them  to  him, 
money  held  hy  a  person  in  his  otiicial  capacity  as  treaaurerof, 
«.  ff.,  a  board  of  school  directors,  could  not  be  attached  for 
the  satisfaction  of  a  debt  dne  by  the  school  district."  "  Great 
pnblic  inconvenience  would  ensue,  if  money  conld  bo  thus 
arrested  in  the  hands  of  officers,  and  they  be  made  liable  to 
nil  the  delay,  embarrassment  and  trouble  that  would  ensue, 
from  being  stopped  in  the  routine  of  their  business.""  And 
similarly,  a  statute  permitting  attachments  on  judgments  to 
l>e  laid  in  the  hands  of  any  "  person  or  persons  whatever, 
corporate  or  sole,"'  was  held  not  to  include  a  municipal 
corporation.**  It  is  perhaps  most  freqnently  in  the  construc- 
tion of  legislative  grants  to  individnals  and  corporations  that 
conrts  lire  called  upon  to  protect  tlie  rights  of  citizens  and  the 


••  Llvlagood  T.  Mover,  3  Woodw. 
(Ps.)  85  ;  and  see  Moliaii  v.  Batkr, 
(Pit.)3CeDtr.  Itcp.  407. 

"  Kedin  v.  Bull,  1  Dall.  (Pa,) 
175,  178 ;  Jersey  Co.  t.  DaviGon,  2B 
N.  J.  L.  418. 

"  See  Ouin.  of  Justices.  7  Mass. 
53». 

*•  People  v.  Canal  Comm'rs,  4 
III.  103. 

"  Smith  V.  People.  47  N.  Y. 
830. 

"  Bulklej  v.  Eckert,  8  Fa.  St. 
868. 

»•  Ibid.  The  principle  is  ihere 
■tated  to  extend  to  all  other  muaic- 
ipal  and  etaie   offlcers  entrusted 


with  the  custody  of  public  maoey, 
mid  tn  be  unalogous  lo  Ihat  which 
forbids  the  ntlacbment  of  moneys 
in  tiio  liiinds  of  a  slicriD  or  prO' 
Ibonoliiry. 

■»  Ualtimore  v.  Root,  8  Md.  85. 
lodcud,  in  the  constriiciinn  of  nn 
act  niuhorizing  process  lo  issue 
against  ilefendiinls  residing  In  for- 
eign coiiuiica,  it  was  said  that. 
oriliDarily.  a  srniutc,  speaking  in 
gcQCTiil  terms  of  plaintiffs  and  de- 
fendants, applies  to  persons  onljr, 
nut  to  stales,  counties  aud  munici- 

§h1    corporations,   unless    uained : 
chuyler  Co.  v,  Mercer  Co.,  8  111. 
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public,  an<3  to  apply  the  doctrine  of  the  preetiniptioQ  aguost 
on  inteation  to  give  rise  to  a  public  inconvenience.  Genei'Hl 
words  of  iaoorpoi-atioa  in  a  statute  are  not  to  be  constraed 
contrary  to  plain  reason  and  right;"  nor  acts  for  the  accom- 
modation of  citizeng  or  corporations, so  ae  to  affect  injuiioiisl; 
the  riglita  or  privileges  of  others."  Indeed,  it  is  said  that 
every  legislatives  grant  is  made  with  the  implied  reservation 
that  it  sliall  not  injui-e  others,"  and  tlie  rights  granted  ai-e 
snbordinate  to  considerations  of  public  safety  and  conveni- 
ence.** Thus  the  grant  of  a  right  to  build  a  bridge  does  not, 
withont  an  express  provision  to  that  effect,  give  the  right  to 
obstruct  navigation."  And  the  stataory  grant  of  a  right  to 
lay  pipes  in  public  streets  is  subject  to  the  power  of  the 
innnicipality  to  order  theiu  lowered  to  snit  a  changed  grade." 
As  tlie  rule  is  true  with  reference  to  the  public  and  large 
classes  of  citizens,  so  it  is  true,  in  a  more  limited  sense, 
with  reference  to  individnal  rights.  Some  instances  of  its 
operation  in  this  respect  have  been  given  in  preceding 
sections.*'  As  regards  the  present  connection,  most  individual 
lights  are  capab  e  of  being  compensated  for  if  destroyed  or 
abridged.  And  in  general,  therefore,  it  may  be  said  to  be  a 
proper  rule  of  constrnction  that  a  statute  is  not  to  be  so  inter- 
preted as  to  interfere  with,  or  injure  the  rights  of,  pei'eons 
withont  compensation,  unless  there  ie  no  escape  from  snch 
construction."  Accordingly  in  the  Lands  Clauses  Act,  it 
Nvas  said  that  the  word  "hereditaments"  ought  to  be  held 
to  include  incorporeal  hereditaments,  "not  merely  on 
account  of  the  generality  of  the  words,  but  also  because  it 
wonld  be  expedient,"  easements  being  entitled  to  protection." 
Bnt  it  is  obvious  that  the  mere  individual  hardship  of  a  caeo 
cannot  always,  or  even  ordinarily,  become  a  feature  in  the 

•'  MatUiewa  r.  Caldwell.  2  Disney,  *•  Selmaa  v.  Wolf.  27  Tei.  68. 

(0.)  279.  "  JerMv  City  v.  HiuUon.  13  N. 

«  Hee  Wales  ▼.  Stetson,  2  Mbm.  J.  Eq.  420. 

It3;  ll(K>d  T.  Dighton  Bridge,  3  Id.  '■  See,  «.  g..  Swift's  App.,  supra, 

383  ;   Coolidge  v,  Williams.  4  Id.  g  249. 

140  ;  I'utry  v.  Wilson.  7  Id.  398.  *•  See  Ally  .-Geo.   v.   Homer,  I.. 

u  Piiisb..  etc.,  li.   R.  Co.  v.  S.  R.  14  Q.  B.  D.  2S7,  per  Bmx,  M. 

W    Pa.  Hy.  Co.,  77  P«.  8t.  178.  R 

IBd.     And    sec  Com'th  v.  Canal  •*  Ornil  West.  By.  Co.  t.  Swio- 

Vo.,  B6  Id.  41.  don,  eic,  Ity.  Co.,  L.  It.  9  App. 

«  Piirsl...  etc.,  R.  R  Co.  t.  8.  Cas.  787,  per  Lord  BramweU,  at 

W.  Pa.  Ity.  Cn  ,  aupra.  pp.  HOd-tWft. 
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coDstrnutioD  of  au  act,"  And,  in  geaeral,  the  argniueiit  from 
inconvcDience  most  be  cautiously  applied.  It  is  said  that 
it  can  never  have  weight  except  in  doubtful  caBca,"  and 
that  it  i3  a  most  dangerous  doctrine ;"  though  if,  by  reading 
an  enactment  in  its  ordinary  sense,  there  results  au  inconven- 
ience not  only  great,  but  what  may  be  called  an  absurd 
inconvenience,  whereas,  if  read  in  a  manner  in  wliieh,  whilst 
it  is  not  its  ordinary  eeuse,  it  is  yet  capable  of  being  read,  it 
leads  to  no  inconvenience  at  all,  this,  it  is  admitted,  would 
conetitute  a  reason  for  not  reading  it  according  to  its 
ordinary  grammatical  meaning.**] 

§  252.  A  construction  wJiich  facilitated  the  evasion  of  a 
stntnte  would,  on  similar  grounds  -of  inconvenience,  be 
avoided.  Thns,  an  Act  which  forbado  an  innkeeper  to  suffer 
any  gaming ''in  his  house  or  premises,"  was  construed  as 
extending  to  gaming  by  liimselE  and  liis  personal  friends  in 
liis  private  rooms  in  tlie  licensed  premises  ;  for  a  construction 
which  limited  the  prohibition  to  the  guests  in  the  public 
rooms  would  have  opened  the  door  to  collusion  and 
evasion  (a). 

And  yet,  a  construction  facilitating  evasion,  even  to  tlie 
extent  of  defrauding  the  revenue,  may  be  justified  and 
required  by  considerations  of  convenience,  as  in  the  case  of 
Stamp  Acts;  where  the  qnestion  whether  the  document  is 
sufficiently  stamped  depends  solely  on  what  appears  on  the 
face  of  the  document,  to  the  exclusion  of  all  extrinsic 
evidence  to  prove  the  contrary;  for,  to  admit  evidence  to 
invalidate  it,  would  lead  to  the  intolerable  inconvenience  of 
liolding  a  collateral  inquiry,  to  the  interruption  of  the  trial 
of  tlie  cause  in  which  the  paper  was  tendered  (5). 

"  See  post,  J  806.  5  C.  P.  D,  50  ;  and  see  ptr  Bretl, 

"  Qore  T.  Brazier,  8  Mass.  628.  L.  J.,  in  Iks  v.  West  Ham  Union. 

8ee  ante,  §  288.  S  Q.  B.  D.  69.  51  L.  J.  24.     Corop, 

"  R.   V.    Tonbridire  Overseers,  Brigden  v.  Heiglies,  1  Q.   B.    I>. 

L.  n  18  Q.  B,  D.  843.  830 ;  Tassell  v.  Ovcoden.  2  Id.  383; 

"  lb.,  per  Brett,  M.  R.     See  for  Lester  v.  Torrcna,  Id.  403 ;  Boi.lc'y 

an   iastaoce  or  tlie  appliratioa   ot  t.  Davies,  1  Id.  84. 
the  nrgnment  from  inconvenifnce         (6)  Wlilsllcr  v.  Forster.  14  C.  B. 

to  ciinsiruclioQ  of  an  obscuru  act,  N.   S.  248  ;  Auslin  v.  Buoyard.  G 

Diiquesne  Sav.  B'li's  App.,  96  Pei.  B.  &  8.  687  ;  Gaity  v.  Fry,  2  Ei. 

St.  298.  D,  a05  ;  comp.  Clarke  v.  Kocbe.  47 

(<i]  Pirtlen   ».   Rbymer,  8   E.   &  L,  J.  Q.  B.  141. 
E.  1, 29  L.  J.  189;  Corbet  t,  Haigh, 
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§  253.  Joiiit  and  Beraral  Offences  and  Penalties.  Oomplex  AoL — 
Acts  which  impose  a  pecnniary  penalty  have  sometimes  given 
rise  to  a  question,  when  there  were  two  or  more  oflPenders, 
whether  one  joint  or  several  separate  penalties  were  intended ; 
and  this,  where  the  Act  has  left  it  open  to  doubt,  has  been 
said  to  depend  on  whether  the  offence  was  in  its  nature  joint  or 
several.  When  the  offence  is  one  in  which  every  participator 
is  justly  punishable  in  proportion  to  the  part  which  he  took  in 
it,  the  inference  would  obviously  be  that  a  separate  penalty  on 
each  was  intended.  In  the  offence  of  assaulting  and  resisting  a 
custom-house  officer,  one  may  resist,  another  molest,  a  third 
run  away  with  the  goods ;  all  are  distinct  acts,  each  a  separate 
offence,  and  each  offender  would  be  liable  for  his  own  separate 
offence  {a).  So,  under  the  Toleration  Act,  which  enacts 
that  if  any  person  or  persons  maliciouslj^  disturb  a  congre- 
gation, such  "person  or  persons"  shall,  on  conviction  of 
"  the  said  offence,"  be  liable  to  a  penalty  of  20Z.,  it  was  held 
that  every  pei*son  engaged  in  such  a  disturbance  would  be 
liable  to  a  separate  penalty  {b). 

So,  where  two  men  were  convicted  of  an  assault  and 
sentenced  to  pay  one  penalty,  under  the  9  Geo.  4,  c.  31,  the 
conviction  was  quashed  ;  because  a  penalty  ought  to  have 
been  imposed  on  each  offender  severally,  the  offence  being 
in  its  nature  several  {o).  And  under  the  1  &  2  Will.  4,  c. 
32,  s.  30,  which  enacts  that  if  '^  any  person"  shall  trespass  in 
the  daytime  on  land  in  search  of  game,  "such  persons"  shall 
be  liable  to  a  penalty  of  two  pounds,  every  offender  is  liable 
to  a  separate  penalty  {d). 

§  254.  But  it  has  been  said  that  where  the  offence  is 
in  its  nature  single, — [and  if  the  statute  contemplates  one 
offence,  in  the  commission  of  which  two  classes  of  offendera 
may  be  engaged, 'an  offence  by  both  is  one  and  entire**] — 
and  is  punished  by  a  pecuniary  penalty,  only  one  penalty 

(a)  Per  Lord  Mansfield  in  R  v.  (e)  Morgan  v.  Brown.  4  A.  &  £. 

Clarke,  Cowp.  610.    [See  to  same  615.    See  also  R.  y.  Martin,  6  Q. 

effect:  Sedgw.,  iit  p.  79.  citing,  in  B.  591. 

additioD,  Palmer  v.  Conly,  4  Denio.  (d)  May  hew  v.  Wardley,  14  C. 

(N.  Y.)  876;  Conley  v.  Palmer,  2  B.  N.  S.  650. 

Coras.  (N.  Y.)  182.]  «  People  v.  Kobb,  8  Abb.  App. 

(6)  R.  V.  Hube,  5  T.  R.  542.  Dec.  (N.  Y.)  629. 
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can  be  imposed  on  all  the  offenders  jointly;  that  if  it 
18  the  offence,  and  not  the  offender,  that  is  visited  with 
punishment  by  the  statute,  only  one  penalty  is  incnrred, 
however  large  may  be  the  number  of  persons  who  incurred 
it.**  Thus  [an  act  imposing  a  penalty  on  managers  of  the« 
atrical  exhibitions  without  license,  and  on  the  owner,  etc., 
of  the  buildings  let  therefor,  created  but  one  offence,  and 
but  a  single  penalty,  and  a  complaint  against  both  for  the 
penalty  stated  but  one  cause  of  action.**  Tlyis,  too,]  under 
the  statute  of  Anne,  which  enacted  that  if  any  unqualified 
"person  or  persons"  kept  or  used  hounds  for  destroying 
game,  ''  the  person  or  pei*sons  "  so  offending  should  forfeit 
five  pounds,  it  was  held  that  to  keep  or  use  a  greyhound  for 
such  a  purpose  was  punisliable  by  one  penalty  only,  whether 
the  dog  was  kept  or  used  by  one  or  by  several  persons. 
Only  one  dog  was  kept,  it  was  said,  and  only  one  penalty, 
falling  on  all  the  offenders  jointly,  was  imposable  (a).  The 
<]ecision  has  been  perhaps  better  defended  'bn  the  ground 
that  the  Act,  in  speaking  of  "  persons"  in  the  plural,  and 
providing  that  for  such  "offence,"  in  the  singular,  they 
should  pay  five  pounds,  and  not  five  pounds  "  each,"  one  joint 
offence  and  penalty  were  contemplated  (&).  In  an  old  case 
cited  in  support  of  this  construction,  it  was  held  that  the 
statute  1  &  3  Phil.  &  M.  c.  12,  which  prohibited  the 
impounding  of  a  distress  in  a  wrong  place,  "  upon  pain  every 
person  offending  should  forfeit  to  the  party  grieved  for  every 
«nch  offence  "a  hundred  shillings  and  treble  damages,  gave 
only  one  penalty  against  three  persons  (c).  But  although 
this  decision  is  said  to  have  been  based  on  the  ground  that 
the  offence  was  one  only,  and  joint,  the  penalty  was  recover- 
able  only  by  the  party  grieved,  and  was  consequently  to  be 
regarded  as  a  compensation  to  him,  not  as  a  punishment  on 

»  See  to  same  effect,  Sedgw.,  at  Mod.  26 ;  R.  v.  Bleasdale,  4  T.  R. 

p.  79,  citing  Warren  v.  Doolittle,  809. 

5  Cow.  (N.   Y.)  d78;  Palmer  v.  (b)  Per  Alderaon.  B.,  in  R.  v. 

Conly,  supra ;  Conley  v.  Palmer,  Dean,  12  M.  «&  W.  43. 

supra.  (c)  Partridge   v.    Naylor,    Cro. 

»•  People  v.  Kobb,  supra.  Eliz.  480,  cited  in  R.  v.  Clarke, 

(a)  Hardyman   v.   Whitaker,  2  Cowp.  610;  R.  v.  King,  1  Sulk, 

£a8t,  57811.;  R.  y.  MaUhews,  10  182. 
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the  offenders  (a).  Viewed  in  this  light,  it  is  clear  that  only 
one  poHaltj  conld  be  recovered ;  for  the  injury  was  the  same, 
whether  it  was  done  by  one  or  by  several  persons ;  and  it 
could  hardly  have  been  intended  that  the  peenniary  com- 
pensatibn  for  a  wrong  should  vary  in  amount  with  the 
number  of  persons  concerned  in  doing  it. 

Tn  referring  to  cases  of  this  kind,  Lord  Mansfield  observed 
that  if  partridges  were  netted  by  night,  two  or  three  or  more 
men  might  djuw  the  net,  but  still  it  constituted  but  one 
offence ;  and  that  killing  a  hare  was  but  one  offence,  whether 
one  killed  it  or  twenty,  and  that  it  could  not  be  killed  more 
than  once  (2).  But  however  pertinent  such  considerations 
miglit  be  in  measuring  the  damage  done  to  the  owner  of  the 
game,  they  seem  less  applicable  to  the  question  of  punishing,, 
on  public  grounds,  a  breach  of  the  law.  The  question 
whether  the  offence  was  joint  or  several  evidently  arose,  not 
from  the  nature  of  the  offence,  but  from  the  nature  of  the 
penalty.  If  the  penalty  had  been  corporal  instead  of 
pecuniary,  the  distinction  between  joint  and  several  offences 
could  hardly  have  occurred  ;  for  it  would  have  been  found 
difficult  to  apply  the  rule  of  one  joint  penalty  to  two 
offenders  sentenced  to  five  weeks'  imprisonment  or  twenty- 
five  lashes.  It  would  seem  that  the  question  whether  the 
penalty  is  to  be  understood  as  separate  or  joint,  where  the 
Act  is  not  explicit,  would  be  better  governed  by  the 
consideration  whether  the  penalty  was  intended  as  compen- 
sation for  a  private  wrong,  or  as  a  punishment  for  an  offence 
against  public  justice." 

§  255.  [Similarly,  where  the  penalty  is  imposed  upon 
a  complex  act,  or  several  acts,  constituting,  in  fact, 
but  a  single  offence.  Thus,  where  an  act  of  Congress 
imposed  a  penalty  upon  any  person  using  "any  still  or 
stills"  in  distilling  spirituous  liquors,  without  having  a 
license  therefor,  it  was  held  that  the  use  of  two  stills  sub- 
jected such  a  person  to  but  a  single,  not  the  double,  penalty, 
the  use  of  the  still  or  stills  being  but  a  single  act,  for  which 

r 

(a)  Sec  ex.  gr.  Stevens  v.  Jea-        (&)  In  R  v.  Clarke,  Cowp.  612. 
cocke,  1  Q.  B.  781.  ^^  See  post,  §  259. 
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one  single  penalty  only  could  be  recovered.**  So,  where  an 
act  provided  that  a  person  selling  liquors  at  retail  without 
license,  or  selling  such  to  be  drunk  at  his  house  without 
entering  into  a  recognizance  prescribed,  should,  for  each 
offence,  forfeit  $25,  it  was  held  that  only  one  penalty  of 
$25  could  be  incurred  for  each  of  these  two  offences,  though 
it  was  proved,  e.  g.^  that  the  offender  had  sold  liquor  to.  five 
several  persons  at  five  several  times. *•  So  there  can  be  but 
one  violation  by  the  same  person  on  the  same  day  of  an  act 
prohibiting  and  punishing  the  "performing  any  worldly 
employment  or  business  whatsoever  *'  on  Sunday/*] 

§  256.  It  is  hardly  necessary  to  add  t\\it  all  such  con- 
siderations are  immaterial  where  the  language  of  the  Act 
is  not  open  to  doubt.  Thus,  where  it  was  enacted  that 
^' every .  person  "  who  assisted  in  unshipping  or  conceal- 
ing prohibited  goods  should  forfeit  treble  their  value  or 
1002.,  at  the  election  of  the  Commissioners  of  Customs,  it 
was  held  that  every  person  concerned  in  the  offence  was 
liable  to  a  separate  penalty  {a) ;  although  undoubtedly  the 
offence  was  as  joint  in  its  nature  as  in  the  case  of  the  wrong- 
ful removal  of  the  distress  (J).  [And  so  as  to  the  severable' 
ncss  of  the  offences.  Thus,  where  an  act  which  made 
brokers  and  private  bankers  failing  to  make  a  report, 
required  by  the  second  section,  of  their  names,  place  of  busi- 
ness and  capital  employed,  and  an  annual  return,  required 
by  the  first  section,  of  the  profits  of  their  business,  liable  to 
a  penalty  "  for  every  such  neglect  or  refusal,"  it  was  held 
that  separate  penalties  were  to  be  imposed  upon  the  neglect 
to  make  the  report,  and  upon  the  neglect  to  make  the 
return.  "  Each  is  indispensable — the  report,  that  it  may  be 
known  to  the  Commonwealth  who  is  liable  to  taxation ;  the 
rctu^'n,  that  the  means  of  assessing  the  tax  may  be  fur- 
nished. The  report  is  once  for  all  time  the  party  may  con- 
tinue in  business  ;  the  returns  annually  until  he  ceases.      It 

w  Buckwalter  v.  U.  8.,  11  Serg.  Com'th.  3  Pears.  (Pa.)  218  ;  Reifl 

A  RjnPa.)  198.  V.  Com'th,  42  Leg.  Int.  (Pa.)  90. 

w  Wash  bum  v.McInroy,  7  Johns.  (a)  8  &  4  W.  4,  c.  68;  R.   v. 

<N.  Y.)  184.  Dean,  12  M.  &  W.  140. 

^  Crepps  V.   Durden,  2  Cowp.  (ft)  Partridge   v.    Kaylor,    Cro. 

640;    Friedeborn  y.   Conoi'th,   118  Eliz.  480. 
Pa.  8t.  242,  overraling  Duncan  v. 
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18  dear  that  the  offences  being  different  in  kind,  independent 
in  act,  and  distinct  in  tiine,  each  is  liable  to  punishment. 
When  the  Legislature,  therefore,  said,  every  such  neglect  or 
refusal  should  be  the  subject  of  a  penalty,  it  becomes  very 
plain  it  did  not  i^efer  to  a  joint  neglect  of  several  acts  impos- 
sible of  simultaneous  pcrformanee.  Had  the  word '  every  ^ 
been  omitted,  the  language  might  have  been  dubious;  but 
with  it  before  us,  as  a  part  of  the  very  letter  of  the  act,  we 
are  admonished  by  the  reference  [*  such ']  to  resort  to  the 
separate  sections  to  ascertain  the  neglect  or  refusal  raferred  to, 
and  thus  compelled  to,  give  the  distributive  word  ^ every' 
a  reference  to  #ach :  reddendum  singula  singulis."" 

§  257.  AoliMHi  §&r  Penalty  wltore  Bdverafl  aM  Aggrieved. — 
[The  exact  convei*se  of  the  question  above  discussed  arises 
where  the  statute  imposes  a  penalty  for  an  offence,  and 
gives  a  right  of  action  for  the  recovery  thereof  to  several 
persons  affected  by  its  commission.  Has  each  of  these  per- 
sons a  right  to  sue  for  the  same  ?  or,  in  other  words,  may 
the  penalty  be  doubled,  trippled,  etc.,  according  to  the  num> 
ber  of  the  persons  affected  ?  It  would  seem  that  the  solu- 
tion of  the  question  is  to  be  governed  also  "  by  the  conside- 
ration whether  the  penalty  was  intended  as  compensation 
for  a  private  wrong,  or  as  a  punishment  for  an  offence " 
against  the  public,**  but  with  the  opposite  result.  Thus, 
where  an  act  provided,  that  if  any  jnstioe  of  the  peace  should 
join  in  marriage  "  any  person  or  persons,"  without  previous 
publication  as  required  by  the  act,  he  should,  "  for  every 
such  offence,"  forfeit  the  sum  of  fifty  pounds,  to  be  recov- 
ered "  by  the  pei*son  or  persons  grieved,  if  they  will  sue  for 
the  same," — the  '*  persons  grieved  "  being  the  parents  of  the 
parties  joined  in  marriage.  It  was  held  that  only  one  pen- 
alty of  fifty  pounds  could  be  recovered  against  a  justice  for 
joining  two  persons  in  marriage,  and  that  a  recovery  by  the 
parent  of  one  of  the  parties  barred  an  action  for  it  by  the 
parent  of  the  other.**    ^'  It  appears  to  me,"  said  Mr*  Chief 

«  Com*th  ▼.  Oooka,  50  Pa^  St.  R.  (Pa.)  287 ;  Burns  v.  Bryan,  1 

801,  207--8.  Pitts.  (Pa.)  191,  unless  the  prior 

**  See  ante,  §  255.  ludgment  was  the  result  of  collu- 

<*  Hill  V.  Williams,  14  Serg.  &  sion  :  Ibid. 
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Jnstice  Tilghman,**  ^^  that  the  act  of  the  jaetice  in  marryiDg 
any  persoDB  .  .  is  the  ofienco  on  which  the  penalty  ia 
inflicted,  and  that  it  is  bat  one  offence,  although  two  persons 
are  joined  in  marriage,  and  the  parents  of  each  may  be 
grieved  by  it.  The  object  of  the  law  was  not  so  much  to 
make  a  compensation  to  the  injured  parents  ...  as  to  deter 
all  persons  from  being  accessory  to  these  clandestine  mar- 
riages .  .  .  Where  the  parents  of  both  man  and  woman  are 
grieved  by  the  marriage,  it  is  much  more  reasonable  to  say, 
that  both  may  join  in  the  action  and  share  the  penalty,  than 
that  the  justice  shall  pay  a  hundred  pounds  where  the  law 
has  said  he  shall  pay  fifty  pounds."** 

§  258.  Xhresnmption  agaliiit  Z^jogtica.— Whenever  the  lan- 
guage admits  of  two  constructions,  it  is  obvious  that  the 
more  reasonable  of  the  two  should  be  adopted  as  that  which 
the  Legislature  intended  (a).  [If  the'  words  of  a  statute, 
though  capable  of  an  interpretation  which  would  work 
manifest  injustice,  can  possibly,  within  the  bounds  of  gram- 
matical construction  and  reasonable  interpretation,  be  other- 
wise construed,  the  court  ought  not  to  attribute  to  the 
Legislature  an  intention  to  do  what  is  a  clear,  manifest  and 
gross  injustice.**  On  the  contrary,  the  presumption  always 
is,  where  the  design  of  an  act  is  not  plainly  apparent,  that 
the  Legislature  intended  the  most  reasonable  and  beneficial 
interpretation  to  be  placed  upon  it.**  It  is  obvious  that  the 
administration  of  justice  requires  something  more  than  the 
mere  application  of  the  letter  of  the  law,  designed  for  some 
particular  class  of  ordinary  cases,  to  all  others,  however 
modified  by  accident  or  withdrawn  by  extraordinary  circurn- 

**  In  Hill  V.  Williams,  supra,  at  and  R.  v.  Land  Tax  Com.,  2  E.  & 

p.  288.  B.  716  ;  per  Renting.  J.,  in  Boon 

•*  The  person  first  bringing  an  ▼.  Howard.  L.  R.  9  C.  P.  808  ;  p^ 
action  for  a  statutory  penalty  Brett,  L.  J.,  in  R,  v.  Monck,  2  Q. 
acquires  a  right  to  U  which  no  B.  D.  555  ;  Smith  v.  Q.  W.  R.  Co.. 
other  common  informer  can  divest;  8  App.  165  ;  per  Lord  Blackburn, 
so  that,  while  the  former  action  is  in  Rothes  v.  Eirkaldy  Commission- 
pending,  a  subseqoent  writ  is  bad  ers.  7  App.  702. 
ab  initio  :  Dozior  T.  WWliams.  47  ••  Plumstead  B'd  of  Works  ▼. 
Miss.  605.  But,  until  reduced  to  Spackman.  L.  R  18  Q.  B.  D.  878, 
ludgment,  there  is  no  vested  right  per  Brett.  M.  R. 
In  the  penalty  in  any  one:  State  *^  Richards  v.  Dagffet,  4  Mass. 
V.  Youmans,  5  Ind.  280.  534,  587  ;  Somerset  v.  Dighton,  12 

(a)  Fisr  Lord  Campbell,  in  R.  v.  Id.  883,  885. 
Skeen,  Bell,  97,  28  L.  J.  M.  C.  98, 
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stances  from  tbe  spirit  of  its  enactment.**  It  follows  that 
'^  general  terms  shonid  be  so  limited  in  their  application  as 
not  to  lead  to  injustice,  oppression,  or  an  absurd  conse- 
qiience.**  It  will  always,  therefore,  be  presumed  that  the 
Legislature  intended  exceptions  to  its  language  which  would 
avoid  results  of  this  character.  The  reason  of  the  law  in 
such  cases  should  prevail  over  its  letter."^]  Thus,  where  a 
by-law  authorized  the  Poulters'  Company  to  fine  "all" 
ponltors  in  London  or  **  within  seven  miles  round,''  who  re- 
fused to  be  admitted  into  their  company,  it  was  held  that, 
inasmuch  as  no  poulter  could  legally  belong  to  the  company 
who  was  not  also  a  freeman  of  the  City,  the  by-law  was  to 
be  construed  as  limited  to  those  poulters  who  were  also  free- 
men ;  to  avoid  the  injustice  of  punishing  men  for  refusing 
to  enter  into  a  company  to  which  they  could  not  legally 
belong  (a).  The  Merchant  Shipping  Act  of  1873,  which 
enacts  that  if,  "  in  any  case  of  collision,"  it  is  proved  that  any 
of  the  regulations  for  preventing  collisions  had  been  infringed, 
the  ship  which  infringed  them  shall  be  deemed  in  fault, 
unless  the  circumstances  justified  it,  would  apply  only  to 
cases  where  the  infringement  could  have  contributed  to  the 
collision,  but  not  where  it  could  not  possibly  have  done  so 
(J);  just  as  an  Act  which  imposes  a  penalty  for  piloting  a 
ship  down  the  Thames  without  license,  is  evidently  limited 
to  piloting  on  a  voyage,  and  would  not  apply  to  a  person  in 
charge  of  a  ship  when  merely  shifting  from  one  wliarf  to 
another  to  unload  the  cargo  (c).  An  Act  which  provided 
that  no  writ  or  process  should  issue  for  anything  done  under 
it  but  after  a  month's  notice,  would  not  apply  to  proceed 
ings  for  an  injunction  ;  for  if  it  did,  the  wrong  might  be 
irremediable,  which  could  not  be  intended  {d).  Besides, 
the  object  of  the  provision  was  only  to  give  the  defendant 

«  Clark's  Succession,  11  La.  An.  Exp.  Ellis,  11  Cal.  222 ;  Bish.,  Vt, 

124.  L^§  93. 

••  Or  to  absurdity,  injustice,  con-        (a)  Poulters'  Co.  v.  Phillips,  6 

tradiction,    or  unreason,    all    of  Bin^.    N.    C.    814;  Dimsdale    v. 

which  should  be.  if  possible,  avoid-  Saddler's  Co.,  32  L.  J.  Q.  B.  837. 
ed  in  the  construction  :  Hunt  v.         (b)  80  &  87  Vict.  c.  85,  s.   17. 

R  R.   Co.   (Ind.)  11  West.  Rep.  The  Englishman,  3  P.  D.  18  ;  Th« 

107;  Sawyer  V.  State  (Ohio)  lb.  262.  Magnet,  The  Fanny  Carvill,  L.  R. 

''0  U.  8.  V.  Kirby,  7  Wall.  482,  4  A.  &  E.  417,  44  L.  J.  Adm.  34 
486-7  ;  and  see  to  similar  effect :         (e)  R.  v.  Lambe,  5  T.  R.  76. 
Rciche   v.   Smythe.   18   Id.   162;        (d)    Alty.-Genl.     v.     Hackney 

Board,  L.  R.  20Eq.  626. 
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time  to  make  amends  before  lie  was  sued  with  that  object 
(a).  The  12  &  13  Viet.  c.  92,  s.  5,  which  requires  "  every 
person,"  who  imponuds  an  animal,  or  causes  it  to  be 
impounded  or  confined,  to  supply  it  with  food,  would  not 
apply  to  t])e  keeper  of  the  pound  {b). 

The  enactment  in  the  Licensing  Act  of  1872,  that  "every 
person  found  drunk  on  licensed  premises  "  should  be  liable 
to  a  penalty,  though  literally  wide  enough  to  include  the 
publican  who  had  got  drunk  anywhere,  and  was  found  in 
that  condition  in  his  bed  after  the  house  was  closed,  would 
be  construed,  according  to  the  manifest  object  of  the  Act,  as 
confined  to  persons  found  on  the  premises  while  using  it  as 
a  house  for  public  resort  (c). 

§  259.  A  statute  which  enacts  that  a  person  who  has 
been  convicted  by  justices  of  an  assault,  and  has  suffered  the 
punishment  awarded  for  it,  shall  be  released  from  all  other 
proceedings  "  for  the  same  cause,"  would  not  be  construed 
as  exempting  him  from  prosecution  for  manslaughter,  if  the 
party  assaulted  afterwards  died  from  the  effects  of  the  assault ; 
such  a  construction  would  defeat  the  ends  of  justice  {d). 
An  Act  which  imposed  a  penalty  on  any  sheriff  or  bailiff  who 
carried  a  person  arrested  for  debt  to  prison  for  twenty-four 
hours,  though  it  might  render  the  former  liable  for  the  act 
of  the  latter,  his  servant,  as  well  as  for  his  own,  would  not 
be  construed  to  admit  of  his  being  sued,  after  the  penalty 
had  been  recovered  from  the  bailiff ;  for  this  would  be  to 
give  the  plaintiff  a  second  penalty  for  the  same  act,  af tei»  he 
had  been  compensated  by  the  first;  and  would,  indeed,  make 
the  bailiff  liable  to  pay  twice,  as  he  would  be  bound  by  the 
usual  bond  to  indemnify  the  sheriff  {e) 

An  Act  (5  &  6  Vict.  c.  39,  s.  6)  which  protected  a  fraudu- 
lent agent  from  conviction,  if  he  "  disclosed  "  his  offence  on 


(a)  Flower  v.  Lord  Leyton,  5 
Ch,  D.  847. 

(P)  Dargan  v.  Davies,  2  Q.  B. 
D.  118. 

(6)  83  &  84  Vict.  c.  29  ;  Lester  ▼. 
Torrens,  2  Q.  B.  D.  403.  See 
Warden  v.  Tye,  2  C.  P.  D.  74. 
Comp.  Patten  ▼.  Rhymer,  sup.,  g 
862.     See  another   illustration  in 


Ancketill  v.  Baylis,  62  L.  J.  Q.  B. 
104, 

(d)  R  V.  Morris.  L.  R.  1  C.  0. 
00.  [^  *  Same  offence  **  mefins  same 
both  m  luw  and  in  fact :  U.  8.  v. 
Cashiel,  1  Hugh.  652.] 

(e)  Peshall  v.  Layton,  2  T.  R. 
712.  See  Wright  v.  Lon^lon  Omni- 
bus Co.,  2  Q.  B.  D.  271.  [See 
ante,  g  266.] 


3i6 


UKBEA80N.   BTO. 


[§  200 


oath,  in  any  examination  in  bankruptcy,  was  held  not  to 
inclade  a  confession  made  there  after  commitment  by  a 
magistrate,  which  was  in  substance  only  a  repetition  of  the 
facts  proved  before  the  latter ;  on  the  ground  that  it  wonld 
have  been  absurd  and  miscLiuvous  to  enable  a  man  to  provide 
an  indemnity  for  himself,  by  simply  making  a  statement  of 
facts  already  known  and  provable  aliunde,  and  not  in  any 
way  advancing  either  civil  or  criminal  justice  by  the  allegefl 
"  disclosure  "  (a), 

§  260.  Although  there  is  no  positive  rule  of  law  against  a 
retrospective  rate  (^),  enactments  which  authorize  the  im- 
position of  rates  and  similar  burdens  on  the  inhabitants  of  a 
locality  have  been  repeatedly  held  not  to  authorize,  without 
express  words,  a  retrospective  charge ;  on  the  ground  of  the 
injustice  of  throwing  on  one  set  of  persons  a  burden  which 
ought  to  have  been  borne  by  anotiier  at  a  former  period  {c). 
And  where  the  Act  makes  the  occupier  mteable  at  what  a 
tenant  from  year  to  year  would  give  for  it,  it  would  be  under- 
stood, where  the  property  was  subject  by  law  to  restrictions 
which  prevented  the  occupier  from  obtaining  the  full  value, 
that  the  hypothetical  tenant  was  similarly  subject  to  them  {d). 

An  Act  which  prohibits  the  negligent  use  of  furnaces  in 
such  a  manner  as  not  to  make  them  consume  smoke,  ^^  as  far 
as  possible,'^  means  only  so  far  as  the  smoke  can  be  consumed 


(a)  R.  V.  Skecn,  Bell,  97,  28  L.  J. 
M.  C.  91.  Bo  held  by  nino  Judges 
against  five.  See  Lewes  y.  Bar- 
nett,  6  Ch.  D.  252,  47  L.  J.  144. 

(b)  See  Harrison  y.  Btickney,  2 
H.  L.  108  ;  R  v.  Carpenter,  6  A. 
&  E.  794 ;  R.  v.  Read,  18  Q.  B. 
034 ;  Jones  y.  Johnson,  7  Ex.  452, 
21  L.  J.  M.  C.  102 ;  R.  y.  Maiden- 
head, 8  Q.  B.  D.  839,  61  L.  J.  209. 
[See  New  Engl.,  etc.,  Co.  y. 
Montgomery  Co.,  81  Ala.  110, 
where  it  is  said  that  the  Legislature 
may  impose  taxes,  having  a  retro* 
aotiyo  operation,  and  may  take  the 
profits  or  income  of  a  business  for 
a  preceding  year  as  the  n^asure 
of  assessment :  but  tliat  such  an 
intention  is  not  to  be  presumed  in 
the  absence  of  clear  and  indisputa- 
ble expressions.] 

(e)  Tawny's  Case,  2  Balk.  581  ; 


Newton  v.  Young,  1  B.  <&  P.  N. 
R.  187  ;  R.  V.  Maulden,  8  B.  &  C. 
78  ;  R.  V.  Dursley,  6  A.  &  E.  10 ; 
Waddington  y.  London  Union,  28 
L.  J.  M.  C.  103 ;  R  v.  Strctfleld, 
82  L,  J.  M.  C.  286;  Bradford 
Union  v.  Wilts,  L.  R.  3  Q.  B.  D.  604; 
R.  y.  Wigan.  1  App.  611.  [Simi- 
larly,  although  there  is  notliing  to 
prevent  the  Legislature,  if  it  so 
chooses,  to  impose  double  taxation, 
it  is  siiid,  in  the  Druggists*  Case, 
85  Tenn.  449,  to  be  safe,  in  the 
construction  of  revenue  laws,  to 
presume  against  an  intent  to 
impose  double  taxation  on  the  same 
businees  or  privilege.  In  Uann., 
etc.,  R.  R.  Co.  y.  Shacklctt.  80  Mo. 
560,  the  idea  of  double  taxation  is 
treated  as  an  absurdity.] 

(d)  Worcester   v.   Droitwich*  9 
Ex.  D.  49. 
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consistently  witli  the  doe  carrying  on  of  the  basiness  for 
which  the  furnace  is  used,  and  not  as  far  as  it  ie  physically 
possible  to  ooneunie  it,  without  regard  to  the  detriment  which 
the  bosinees  carried  on  would  suffer ;  the  Act  not  having 
expressed  any  intention  to  interfere  with  it  (a).  The  Carrier's 
Act  (11  Oeo.  4  &  1  Will.  4,  c.  68),  which  exempts  earriei's 
from  responsibility  for  the  loss  of  certain  articles  worth  more 
than  ten  pounds,  unless  their  nature  and  value  are  declared^ 
bnt  enacts  also  that  the  Act  shall  not  affect  any  special 
contract  of  carriage,  was  construed  not  literally,  as  making 
the  Act  inapplicable  whenever  any  special  contract  was  made^ 
bot  only  as  not  affecting  any  special  contract  inconsistent 
with  the  exemption  provided  by  the  Act  (2). 

§  261.  [So,  where  the  terms  of  an  act  imposing  joint  and 
several  liability  for  the  debts   of   a  corporation   upon  its 

• 

trustees,  as  the  consequence  of  their  neglect  to  make  and 
publish  certain  annual  returns  required  of  them,  were  broad 
enough  to  include  debts  of  the  company  to  an  individual 
trustee,  the  injustice  resulting  from  such  a  construction,  with 
the  effect,  manifestly  improper,  of  allowing  one  trustee  to 
avail  himself  of  the  default  of  the  board,  of  which  he  was 
an  integral  part,  to  establish  a  right  of  action  in  his  favor 
against  his  fellows,  induced  its  rejection."  'Under  an  act 
giving  to  city  councils  the  power  to  make  and  establish 
rules  and  regulations  for  the  better  regulation  of  pit  or  bay 
windows,  whilst  it  authorizes  them  to  ordain  general  rules 
upon  the  subject,  does  not  permit  any  special  legislation 
thereon,  or  the  granting  of  any  special  licenses  to  individuals 
to  erect  and  maintain  bay  or  oriel  windows  in  the  public 
highway  beyond  the  established  building  lino.'*  Under  an 
act  which  grades  the  salaries  of  certain  county  officers  accorl- 
ing  to  the  population  of  a  county,  an  officer,  in  order  to  be 
entitled  to  a  certain  salary  claimed  by  him,  must  show  that 

(a)  Crooper  v.  Wolley,  L.  R.  2  £x.  as   not   exteDding    to   any   sucb 

8d.  injury  caused  bv  the  shipowner  or 

(&)  Bazendale  v.  Ths  G.  E.  K.  bis  servants :  Phillips  v.  Clark,  2 

Co.,  L.  R.  4  Q.  B.  245.    The  ordi-  0.  B.  N.  S.  156 ;  Czech  v.  Gen. 

nary  stipulation  in  a  bill  of  lading,  Steam  Nav.  Co.,  L.  R.  8  C.  P.  14. 

excepting   liability  for  breakage,  "  Brings  v.  Easterly,  62  Bjub. 

leakage    and   damage,  would   be  (N.  Y.)  51.  post,  §  267. 

similarly  limited  in  construction,  "^^  Reimer's  App.,  100  Pn.  St  182 
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the  DnDibcr  of  inhabitants  in  the  county,  at  the  time  he 
entered  upon  his  office,  was  sach  as  to  class  it  as  a  county  in 
which  the  salary  asked  by  him  is,  by  the  act,  payable  there- 
for.^ Obviously,  "  whatever  the  population  may  previously 
have  been,  or  what  it  may  thereafter  become,  does  not  con- 
trol the  case.'"*  Hence,  where,  by  the  United  States  decen- 
nial census  of  1870,**a  county  contained  160,915  inhabitants, 
and  in  1878  a  part  of  its  territory  was  separated  from  it  to 
erect  a  new  territory,  leaving,  accoi*ding  to  the  census,  in  the 
remaining  portion  less  than  150,000  inhabitants,  and  it  was 
shown  that  the  new  territory,  in  that  year,  contained  80,000 
inhabitants,  an  officer  of  the  old  county,  entering  upon  his 
office  in  1880,  was  held  not  to  be  entitled  to  the  salary 
appointed  for  such  officers  in  counties  having  ^^  less  than 
250,000  and  over  150,000  inhabitants.""*  The  object  of  an 
exemption  from  execution,  ordained  by  an  act,  of  tools,  etc., 
being  to  prevent  persons  in  financial  distress  from  being 
deprived  of  the  means  of  earning  a  livelihood,  it  was  held  to 
contemplate,  as  a  probable  contingency,  that  the  loss  of  all 
property  not  so  exempt  might  cause  at  least  a  tempoi*ary 
cessation  of  business  and  employment,  and  such  stoppage, 
therefore,  was  held  not  to  forfeit  the  exemption."  Under 
an  act  requiring  raih'oad  companies  to  erect  and  maintain 
fences  along  their  lines,  and  for  failure  to  do  so  making 
them  liable  for  all  damages  resulting  therefrom,  it  was  held 
that  a  railroad  company  was  not  liable  for  injuries  resulting 
from  a  casual  defect  in  the  fencing,  as  though  it  were  an 
insurer,  but  that  the  question  of  its  liability,  in  such 
cases,  was  a  question  of  neglect  of  duty.*'  It  has  been 
seen"'  how,  to  obviate  unreasonable  and  unjust  results, 
the  words  "  owner,"  "  occupier,''  and  the  like,  have  been 
given  a  construction  greatly  departing  from  their  usual  and 
ordinary  significations,  and"  that  a  construction  of  a  statute 

^'Monroe  v.  Luzerne  Co.»  108  not  be  assumed :  Ibid. 

Pa.  St.  278.  « Ibid. 

^«  lb.,  at  p.  281.  v^  Harris  v.  Haines,  80 Mich.  140. 

^*  And  in  the  absence  of  evl-  ^^  Murray  v.  R.  R.  Co.,  8  Abb. 

dence,  an  increase  of  population  A  pp.  Dec.  (N.  T.)  889. 

between  its  date  and  that  of  the  i*  Ante,  §§  95-96. 

beginning  of  the  officer's  term,  will  ^  Ante,  g  180  note. 
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which  would  make  a  man  gniltj,  regardlesa  of  his  intent, 
shoald  not,  nnlese  unavoidable,  be  adopted." 

§  262.  Summary  Proceedings.  •  [It  has  been  said  that  tlie 
law  abhors  all  ex  parte  proceedings  without  notice,"  and 
that,  consequently,  to  take  a  roan's  property  and  assess  his 
damages,  without  notice  to  him,  is  repugnant  to  every 
principle  of  justice.**  Accordingly,  it  is  laid  down  as  a  rule, 
that,  wherever  the  Legislature  authorizes,  and  precribes  a 
mode  for,  the  taking  of  property,  it  is  to  be  presumed  that 
notice  is  to  be  given  to  the  parties  in  interest  ;**  and,  as  a 
necessary  corpllary  of  this  presumption,  that,  where  the 
statute  unequivocally  dispenses  with  such  notice,  it  is  to  be 
strictly  construed  ;**  as  is  also  a  statute  permitting  {jonstruc- 
tive  service  of  notice,  etc,**] 

§  263.  ZaimitB  of  Bffeot  of  Presomption  agalngt  I^JoBtioe. — It  is 
to  be  borne  in  mind  that  the  injustice  and  hardship  which  the 
Legislature  is  presumed  not  to  intend  is  not  merely  such  as 
may  occur  in  individual  and  exceptional  cases  only.**  Laws 
are  made  ad  ea  qnsd  f requcntius  accidunt  (a) ;  and  individual 
hardship  not  unf requentiy  results  from  enactments  of  general 
advantage.  The  argument  of  hardship  has  been  said  to  be 
always  a  dangerous  one  to  listen  to  (J>).    It  is  apt  to  intro- 


«  Bradley  v.  People,  8  Col.  599. 
See  another  instance  of  a  conBtruc- 
tion  a^inst unreason  and  injustice, 
ante,  g  142.  Pljiiadelphia  v.  Pass. 
Ry.  Co. ,  102  Pa.  St.  190.  See.  also. 
Marsh  v.  Nelson,  101  Pa.  St.  61, 
55,  where  it  was  said  :  '*If  it  was 
tlie  design  to  do  away  with  the  dis- 
tinction between  seated  and 
unseated  lands,  it  is  likely  that  tlie 
right  of  redemption  would  have 
b^n  placed  upon  the  same  footing." 

tt  Neeld's  Koad,  1  Pa.  St.  853, 
855. 

« Ibid. 

•*  BoonviUe  v.  Ormrod,  26  Mo. 
198 ;  Wickbam  v.  Page,  49  Id.  526. 
That  a  statute  will  not  be  construed 
to  authorize  Judicial  proceedings 
in  general,  without  notice  to  tlie 

girty  to  be  affected  by  them,  see 
ish.,  Wr.  L..  §§  25, 141,  and  cases 
there  cited. 

*  See  ante,  §  158,  and  post, 
g  884.      Upon  this  principle,    an 


act  of  the  California  Legislature, 
authorizing  atiacbmcnts  against 
boats  and  vessels  **  used  in  naviga- 
ting the  waters  of  tbe  state,"  was 
held  not  to  include  a  vessel  belong- 
ing to  i^ew  York,  intended  for 
trade  between  New  York  and 
China,  and  naviguiing  the  waters 
of  California  only  to  the  extent  of 
sailing  from  the  ocean  to  San 
Francisco:  Sonter  v.  The  Sea 
Witch,  1  Cal.  162  ;  and  see  Tucker 
v.  The  Sacramento,  Id.  403 ;  Ray 
V.  The  Henry  Harbeck.  Id.  451. 

*•  Stewart  v.  Stringer,  41  Mo.  400; 
Gray  v.  Larrimore,  2  Abb.  U.  S. 
542.  And  so  as  to  statutes  allow- 
ing summary  proceedings  to  obtain 
possession  of  land  :  Baldwin  v. 
Cooley,  1  Rich.  N.  S.  (S.  C.)  256. 

"  See  ante,  §  251. 

(a)  Dig.  1.  9.  8—10.  [2  Inst. 
237.] 

{b)  Per  Cur.  in  Munro  v.  Butt,  8 
£.  &  B.  754.     [Ante,  §  251.] 
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duce  bad  law  {a)  ;  and  has  occasionally  led  to  the  erroneous 
interpretation  of  statutes  (h).  Courts  onght  not  to  be 
influenced  or  governed  by  any  notions  of  hardship  {c). 
They  must  look  at  hardships  in  the  face  rather  than  break 
down  the  rules  of  law  {d)  ;  and  if,  in  all  cases  of  ordinary 
occurrence,  the  law,  in  its  natural  construction,  is  not  incon- 
sistent, or  unreasonable,  or  unjust,  that  construction  is  not 
to  be  departed  from  merely  because  it  may  operate  with 
hardship  or  injustice  in  some  particular  case  {e). 

§  264.  Presomption  against  Absurdity. — [The  presumption 
against  absurdity  in  the  provision  of  a  legislative  enactment 
is  probably  a  more  powerful  guide  to  its  construction,  than 
even  tl)fi  presumption  against  unreason,  inconvenience,  or 
injustice.  The  Legislature  may  be  supposed  to  intend  all  of 
these ;  but  it  can  scarcely  be  supposed  to  intend  its  own 


(a)  Per  Rolfe,  B.,  in  Winterbottom 
V.  Wright,  10  M.  &  W.  116; 
Brand  v.  Haramersmitli  R.  Co., 
L.  R.  2  Q.  B.  241  ;  Adams  v. 
<liaham,  88  L.  J.  Q.  B.  71. 

(b)  Comp.  ex.  gr.  Perry  v.  Skin- 
ner. 2  M.  A  W.  471.  with  R.  v. 
Mill,  10  C.  B.  879.  1  L.  M.  &  P. 
695  ;  and  R.  v.  Shiles,  1  Q.  B.  919, 
and  Welch  v.  Nash.  8  £ast,  894, 
with  R.  V.  Phillips.  L.  R.  1  Q.  B. 
648.  See  Be  Palmer,  21  Ch.  D. 
47. 

(c)  Per  Lord  Abinger,  in  Rhodes 
V.  Smethurst.  4  M.  &  W.  63. 

(d)  Per  Lord  Eldon,  in  the 
Berkeley  Peerage,  4  Camp.  419, 
and  iu  Jessou  v.  Wright,  2  Bligh, 
55 ;  per  Jessel,  M.  R. .  in  Ford  v. 
Kettle,  9  Ch.  D.  439.  51  L.  J.  559, 
and  Kirk  v.  Totld,  21  Ch.  D.  488. 

(c)  See  Co.  Lirt.  97b.  152b  ;  per 
Parke,  B.,  in  Miller  v.  Salomons,  21 
L.  J.  192,  and  Williams  v. 
Roberts.  7  Ex.  628,  22  L.  J.  64. 
[The  maxim  ad  ea  quae  frequen- 
lius,  etc.,  above  referred  to,  is  used 
also  to  express  a  very  different  idea 
appropriate  to  the  present  subject. 
"  The  operation  of  statutes  is  gen- 
erally confined  to  things  which 
occur  most  frequently,  and  is  not 
extended  to  everything  that  may 
po^ibly  happen.  Ad  ea  quoe 
irequeuttus  accidunt  adaptautur 
Jura.  '  In  construing  a  statute  we 
must  not  look  to  cases  of  very  rare 


and  singular  occurrence,  but  to 
those  of  every  day's  experience  : ' 
Hyde  v.  Johnson,  2  Bing.  N.  C, 
at  p.  780,  per  Tindal,  C.  J.  But 
this  rule  must  not  be  carried  so  far 
as  to  defeat  the  real  object  of  any 
statute,  either  by  the  omission  of 
Ciises  which  come  within  its  lan- 
guage, or  the  extension  of  such 
language  to  cases  which  it  cannot 
fairly  include.  The  rule  and  its 
limits  are  thus  stated  in  an  early 
case  :  *  When  the  words  of  a  law 
extend  not  to  an  inconvenience 
rarely  happening,  and  do  to  those 
which  often  liappen,  it  is  good 
reason  not  to  strain  the  words 
further  than  they  reach  by  saying 
it  is  casus  omissus,  and  that  the 
law  intended  qufl3  frcqucntius 
accidunt.  But  it  is  no  reason  wlien 
the  words  of  a  law  do  enough 
exteud  to  an  Inconvenience  seldom 
happening  that  they  should  not 
extend  to  it  as  well  as  if  it  hap- 
pened more  frequently  because  it 
happened  but  seldom:'  Bole  v. 
Horton,  Yaughan,  at  p.  373.  .  . 
'  We  cannot  agree  that  the  small- 
ness  of  the  evil  to  be  remedied,  if 
the  words  are  understood  in  their 
strict  and  proper  sense,  is  a  good 
reason  for  reading  them  in  another : ' 
Dimes  y.  Grand  Junction  Canal 
Co.,  9Q.  B.,  at  p.  514:"  WUb., 
Stat  L.,  pp.  169, 170. 
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fitultification.  Aooordingly,  it  has  been  said,  that,  when  to 
follow  the  words  of  an  enactmeot  woald  lead  to  an  absurdity 
as  its  consequences,  that  constitutes  sufficient  authority  to 
the  interpreter  to  depart  from  them.**  No  doubt,  where  a 
statute  declares  ''  all  the  ofBcers,"  etc.,  abolished,  a  departure 
from  such  language  to  the  extent  of  reading  "  officere  "  as 
^'  offices "  held  by  the  officers  designated,  is  amply  war- 
rented."  And  where  the  close  interpretation  of  a  loosely 
amended  enactment  would  lead  to  consequences  so  dangerous 
and  absurd  that  they  could  never  have  been  intended,  the 
court  may  draw  its  construction  from  other  analogous  pro- 
visions, with  the  effect  of  supplying  an  omission  in  the 
act  under  construction.**  In  general,  it  may  safely  be  said, 
that  where  words  in  a  statute  are  susceptible  of  two 
constructions,  of  which  one  will  lead  to  an  absurdity,  the 
other  not,  the  latter  is  to  be  adopted,*'  though  it  be  not  the 
literal  construction,*"  but  a  liberal  one.**  For  instance,  an 
act  punishing  the  ^^  willfully  destroying"  a  fence,  would  be 
held  to  apply  only  to  such  acts  of  destruction  as  were  tres- 
passes.** In  such  cases,  the  apparent  intent  of  the  statute 
must  prevail  over  a  literal  construction  of  its  terms.** 

§  265.  Oonstmction    ut  magis    valeat,   etc. — ^[There     is     the 

strongest  kind 'of  presumption  against  the  existence  of  that 
species  of  absurdity  in  the  intention  of  the  Legislature  which 
would  consist  in  a  design  to  defeat  its  own  object.  Yet  it 
not  infrequently  occurs  that  one  portion  or  provision  of  a 
statute,  if  literally  or  even  naturally  construed,  would 
practically  nullify  the  whole,  or  some  material  portion,  of 
the  remainder  of  the  act,  with  the  effect  of  defeating  its 
obvious  purpose.  In  cases  of  this  description,  it  is  a  settled 
rule  of  construction,  flowing  from  the  obvious  absurdity  of 
any  other,  that  such  an  interpretation  shall,  if  possible,  be 
placed  upon  the  statute,  ut  magis  valeat  quam  pereat. 

**  Perry  Co.  v.  Jefferson  Co.,  94  §§  81,  200,  and  case  there  cited, 

m.  214.  ••  See  Ibid. ;  People  v.  Admire, 

••  Ohio  v.  Covington,  29  Ohio  89  111.  261  :  State  v.  Clarli,  29  N. 

St.  102, 117.  J.  L.  196 ;  Henry  v.  Tilson,  17  Vt. 

••  Foley  V.  Bonrg,  10  La.  An.  479. 

129.  •»  Gilkey  v.  Cook,  60  Wis.  188. 

•'  Philadelphia  v.  Pass.  Ry.  Co.,  •*  State  v.  Clark,  supra. 

102  Pa.  St.  190,  197;  Jeffersonville  ••  Chandler  v.  Lee,  1  Idaho,  K. 

^.  Weems,  6  Ind.  647;  Bish. ,  Wr.  L.,  8.  849. 
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[It  lias  been  seea  that  e7erj  claase  and  word  of  a  statute 
is  presumed  to  have  been  intended  to  have  some  force  and 
effect.**  A  fortiori,  the  language  of  a  statute  is  to  be  given 
such  a  construction  as  will  give  the  act  some  force  and 
effect.*'  "It  is  a  cardinal  rule,  that  all  statutes  are  to  be  so 
•^  construed  as  to  sustain,  rather  than  ignore,  them  ;  to  give 
them  operation,  if  the  language  will  permit,  instead  of 
treating  them  as  meaningless.**  But  bejond  this,  ^Hhe 
duty  of  the  court,  being  satisfied  of  the  intention  of  the 
Legislature,  clearly  expressed  in  a  constitutional  enactment, 
is  to  give  effect  to  that  intention,  and  not  to  defeat  it  by 
adhering  too  rigidly  to  the  mere  letter  of  the  statute,  or  to 
technical  rules  of  construction.**  Hence,  in  the  construction 
of  statutes  an  interpretation  is  never  to  be  adopted  that 
would  defeat  the  purpose  of  the  enactment,  if  any  other 
reasonable  construction  can  bo  found  which  its  language 
will  fairly  bear'** — and  this  applies  as  well  to  penal  as  to 
other  statutes.'*'  Thus,  an  appropriation  of  $200,000  for  the 
erection  of  buildings  authorized  which  must  cost  three  times 
that  amount,  would  not  be  construed  as  a  limitation  upon 
the  expenditure ;  for  that  would  defeat  the  object  of  the 
law  :'**  and  a  declaration,  in  the  last  section  of  an  act,  that 
all  acts  and  parts  of  acts  relating  to  the* subject-matter 
thereof  should  be  repealed  from  and  after  the  time  when 
the  act  should  take  effect,  would  not  be  construed  as  a 
repeal  of  that  act,  but  of  all  others  upon  the  same  subject- 
matter."*  For  this  purpose,  wrong  figures  and  dates  have 
been  read  as  corrected***— words  have  been  treated  as 
surplusage'** — in  sentences  elliplically  construed,  words 
evidently   necessary    to   complete    the    sense    have    been 

**  Op.  of  Justices,  23  Pick.  571 ;  both  in  force,  rather  than  as  the 

ante,  §  23.  labt  repealing  the  first. 

«  Nichols  V.  Halliday,  27  Wis.         ••  Oates  v.  Nat'l  B'k,  100  U.  S. 

406  ;  Winter  v.  Jones,  10  Ga.  190  ;  239. 

Simmons    v.    Powder   Works,    7         »«»  The  Emily  and  The  Caroline, 

Col.  286  ;  Bish..  Wr.  L.,  §  82,  cit.  9  Wheat  881  ;  Stote  v.  Blair,  53 

Nichols  V.  ilalliday,  supra  ;  Bailey  Ind.  818. 
V.  Com'th,   11  Bush   (Ky.)    688;        "»  The  Emily,  etc.,  supra. 
Manis  v.  State,  8  Heisk.  (Tenn.)        »o*  Cook  v.  gomm'rs.  6  McLean. 

815,  816.  112.      And  see  State  v.  Board  of 

••  Howard  Ass  n's  App.,  70  Pa.  Publ.  Works,  86  Ohio  St.  409. 
St.  844,   346.      In  this  case,  the        im  State  v.  Stinson,  ]7Me.  154. 
principle  was  applied  so  as  to  con-        *•*  See  post,  ^819. 
strue  two  acts  in  pari  materia  as        ^^  See  post,  §  801. 
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Bnpplied'** — and  in  a  statute  intended  to  confer  jarisdictiony 
tLe  word  "  not,"  inserted,  by  mistake,  in  sucli  a  way  as  to 
nnllify  tlie  intention  of  the  Legislatare,  was  ignored  in  the 
consti  notion."' 

§  266.  Oantion  as  to  Applioation  o£  Firesmnption  against^ 
UarMBon,  efto.-^[But  with  reference  to  absurdities  of  this 
class,  as  well  as  to  inconsistencies,  unreasonableness, 
inconvenience  and  injustice,  the  rule  that  controls  all  is, 
^  that  we  are  to  take  the  whole  statute  together  and  construe 
it  all  together,  giving  the  words  their  ordinary  significance, 
nnlesd  when  so  applied  they  produce  an  inconsistency,  or  an 
4ibsurdity,  or  inconvenience  so  great  as  to  convince  the 
court  that  the  intention  could  not  have  been  to  use  them  in 
their  ordinary  signification,  and  to  justify  the  court  in 
putting  on  them  some  other  signification  which,  though  less 
proper,  is  one  which  the  court  thinks  the  words  will  bear."*** 
And  "  the  absurdity,  injustice,  inconsistency,  inconvenience 
and  incongruity,  which  are,  if  possible,  to  be  avoided,  must 
be  such  as  an  examination  of  the  statute  itself  and  a  compari- 
son of  all  its  parts  would  disclose  ;"***  and  not  such  merely 
as  arise  from  local  circumstances  which  may  never  have 
been  known  to  the  Legislature."*  Nor  can  the  construction 
contravene  the  language  of  the  act,  taking  from  it  what  it 
clearly  expresses,  or  putting  that  into  it  which  is  not  there, 
explicitly  or  impliedly.  Even  a  failure  of  justice,"*  or  a 
defeat  of  the  object  of  the  enactment"*  will  not  authorize  the 
court,  "  where  the  Legislature  have  enacted  something  which 
leads  to  an  absurdity,  to  repeal  that  enactment  and  mako 
another  for  them,  if  there  are  no  words  to  express  that 
intention,""*  to  which  the  court  may  be  convinced,  from 
outside  considerations,  they  meant  to  give  effect.  And, 
where  the  provisions  of  an  act  are  such,  as,  if  made  operative, 

»••  Post,  §  818.  Nichols  ▼.  Hal-  "•  Smith  v.  Bull,  10  M.  &  W. 

liday,  27  Ww.  406 ;  and  see  Phiia-  878.    Comp.  Ryegrite   v.    Wurds- 

delpUia  v.  Pass.  Ry.  Co.,  102  Pa.  boro,  80  Vt.  746.  ante,  §  249. 

St.  190,  197.  *"  See  Pitman  v.  Flint,  10  Pick. 

»<"  Chapman  v.  State,  16  Tex.  (Mass.)  506,  anto,  §  155. 

App.  76.  ""See  ante,  §6. 

108  Wear  Comm'rs  v.  Adamson,  "»  Woodward  v.  Watts,  2  E.  & 

L.  R.  2  App.  Cas.  743,  764-5.  B.  452.  468. 

»»  Wilb.,  114-115. 

23 
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woald  violate  the  declared  meaning  and  intent — ^to  carry  oat 
which,  ail  other  parts  of  the  act  mast  yield"* — the  courts 
have  no  discretion  bat  to  construe  the  act  as  inoperative."* 

114  Farmers'  Blc  v.  Hale,  60  K.  as  to  a  certain  coaDty,  is  wholly 

^  Y.  58.  nugatory  where  the  latter  act  has 

"*  Ibid.    And  a  local  act  whose  been  already  repealed  by  a  ffeneral 

purpose  it  is  to  repeal  a  general  act  act:  Reed's  App.,  114  Pa.  bt  453. 
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%  267.  Presumption  against  Impairing  Contracts  or  Advantage  from 
Wrong. 
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§  271.  General  Presumption  against  Retrospective  Operation. 

%  272.  Prospective  Effect  apparently  Contrary  to  Words. 

§  273.  Acts  affecting  Vested  Rights. 

§  277.  Acts  imposing  New  Liabilities. 

^  278.  Acts  confeiTing  Benefits. 

%  279.  Acts  creating  Disabilities  and  Limitations. 

§  280.  What  not  within  Rule  against  Retroaction.  Inchoate  Rlgbts, 
etc. 

§  282.  Effect  of  Legislation  in  General  upon  Fending  Causes. 

^  283.  Where  Retrospective  Operation  is  to  be  Given.    Clear  Intent 

§  284.  Where  no  Vested  Rights  affected. 

§  285.  Acts  Relating  to  Procedure. 

^  288.  Effect  of  Acts  relating  to  Procedure  Only  on  Pending  Pro- 
ceedings. 

§  200.  Limits  of  this  Rule. 

§  291.  Curative  and  Declaratory  Laws. 

§  294.  Amendments. 

§  267.  Presomptlon  against  Impairing  Ooniraota  or  Advantage 
from  Wrong. — On  the  general  principle  of  avoiding  injustice 
and  absurdity,  any  construction  would  be  rejected,  if  escape 
from  it  were  possible,  which  enabled  a  person  to  defeat  or 
impair  the  obligation  of  his  contract  by  his  own  act,  or  other- 
wise to  profit  by  his  own  wrong.  Thns,  an  Act  which 
anthorized  jastices  to  discharge  an  apprentice  under  certain 
circumstances,  from  his  indenture,  ^'on  the  master's  appear- 
ance" before  them,  would  justify  a  discharge  in  his  wilful 
absence.  The  Act,  it  was  observed,  must  have  a  reasonable 
constraction,  so  as  not  to  permit  the  master  to  take  advantage 
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of  his  own  obstinacy.  It  wopld  be  very  hard  that,  supposing 
the  master  was  profligate  and  ran  away,  the  apprentice  shonid 
never  be  discharged  (a).  [So,  under  a  statute  requiring  the 
defendant  in  certain  actions  to  lile,  within  a  specified  time, 
an  affidavit  of  defence,  and  in  default  thereof  entitling 
the  plaintiff  to  judgment,  although  the  act  was  declared  to 
be  out  of  the  course  of  the  common  law,  and  incapable  of 
being  extended  beyond  its  terms,*  and  although,  primarily, 
it  certainly  contemplated  the  appearance  of  the  defendant  in 
court* — it  was  nevertheless  held  that  the  failure  of  adefend- 
ant,  duly  served  with  process,  to  enter  an  appearance  could 
not  effect  the  plantiff's  right  to  a  judgment  for  want  of  an 
affidavit  of  defence,  where  none  was  filed  within  the  time 
limited  ;  there  being  no  reason  why  a  defendant  shonid  have 
it  in  his  power  to  evade  the  operation  of  the  statute  by  not 
appearing  in  the  action  in  obedience  to  the  summons,  and 
thus,  by  his  own  wrongful  act,  to  gain  au  advantage  over 
his  adversary.*]  For  similar  reasons,  an  Act  (30  &  31  Vict, 
c.  84)  which  authorized  a  justice  to  summon  a  parent  '*  to 
appear  with  his  child  "  before  him,  for  breach  of  the  Vaccina- 
tion Act,  and  "  upon  his  appearance,"  to  order  tlie  vaccina- 
tion of  the  child,  if  he  should  find  that  it  had  not  already 
undergone  that  operation,  was  held  to  authorize  such  an 
order  without  the  appearance  of  the  child,  when  the  parent 
refused  to  produce  it.  A  literal  construction,  making  the 
production  of  the  child  a  condition  precedent  to  the  making 
of  the  order,  would  have  involved  the  supposition  that  the 
Legislature  had  intended  to  allow  the  parent  to  defeat  its 
object  by  disobeying  the  summons  which  it  had  ordered  (J). 
A  trustee  in  bankruptcy  who  has  received  a  sum,  would  be 
liable  to  arrest  under  the  provision  of  the  Debtors'  Act  of 
1869,  which  makes  a  trustee  liable  to  imprisonment  for  dis- 
obeying an  order  to  pay  a  sum  ^Mn  his  possession  or  hia 
control,"  though   in  fact  he  had  spent  it  all  (o).     [It  haa 

(cO  I>lttoti*8  CA.se,  8  Salk.  490.  0)  Dutton  v.  Atkins,  L.  R.  6Q. 

»  Ycales  v.  Meadville,  66  Pa.  St.  B.  678. 

21 ;  Wnll  V.  Dovcy,  60  Id.  218,  (c)  32  &  83  Vict.  c.  71.   s.  4  ; 

*  See  ante,  %  240.  Middleton  v.  Chichester.  L.  R  0 

*  Bloctim  V.  Slocum.  8  Watts     Ch.  158.     See  Lewes  ▼.  Baniett,  (^ 
a.)  807  ;  Clark  v.  Dotter,  64  Pa.     Ch.  D.  262, 47  L.  J.  144. 


£ 
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already  been  seen  that,  under  an  act  impoBing  individnal  lia- 
bility for  tbe  debts  of  a  corporation  npon  its  trostees,  where 
they  fail  to  make  certain  required  returns,  a  member  of  the 
board  of  trustees  which  had  been  guilty  of  such  dereliction 
•cannot  invoke  the  proYisioa  for  his  own  benefit  as  against 
his  fellows.*] 

§  268.  An  enactment  that  a  company  should  not  issue  any 
^hare,  that  no  share  should  vest  until  one-fifth  of  its  amount 
was  paid  up,  and  that  the  shareholder  who  had  not  paid  up 
one-fifth  should  have  no  right  of  property  in  the  shares 
allotted  to  him,  or  capacity  to  transfer  them,  was  considered 
as  limited  to  protection  to  the  public.  To  construe  it  as 
applying  also  to  the  benefit  of  the  shareholder,  would  have 
been  to  absolve  him  from  liability  to  pay  up  calls  until  he 
had  paid  the  requisite  proportion ;  or,  in  other  words,  to 
enable  him  to  profit  by  his  own  default ;  a  consequence  too 
imjnst  and  unreasonable  to  have  been  intended  (a).  [So, 
whei-e  a  statute  authorized  the  formation  of  railroad  com- 
panies by  persons  subscribing  articles  of  association,  which 
were  to  be  filed  with  the  Secretary  of  the  Commonwealth 
and  become  the  charter  of  the  company,  but  not  until  $9,000 
per  mile  had  been  subscribed,  and  ten  per  centum  paid  in 
good  faith,  and  provided  that  no  subscription  should  bo 
taken  without  payment  of  ten  per  centum  of  the  amount 
sobscribod,  it  was  held  that  one  who  subscribed  the  articles 
for  such  a  corporation,  but  did  not  pay  the  ten  per  centum 
required,  could  not,  in  a  suit  upon  his  subscription,  after  the 
articles  had  been  filed  and  the  certificate  of  incorporation 
issued,  be  permitted  to  set  up  his  default  in  avoidance  of 
his  obligation  to  pay  the  amount  subscribed.*  A  statutory 
requirement  that  the  supervisor  of  townships  shall  afford 


«  Ante,  §  261.  BriKgHv.  EtvBterly, 
62  Barb.  51,  is  largely  based  on  the 
principle  that  no  person  can,  by 
Iiis  own  transgressions,  create  a 
eause  of  action  in  his  own  favor 
against  another. 

(a)  East  Gloucestershire  li.  Co. 
▼.  Bartholomew,  L.  R.  8  Ex.  15. 
Oomp.,  however,  R.  v.  Stafford- 
shire, 7  East,  649,  and  Exp.  Par- 


bury.  8  DeG.,  F.  &  J.  80. 

»  Garrett  v.  R  R.  Co.,  78  Pa.  St. 
465.  And  see  tbe  same  principle 
asserted  in  Morrison  v.  Dorsey,  48 
Md.  461  ;  Hager  v.  Cleveland,  86 
Id.  476 ;  Cabot,  etc.,  Co.  v.  Chapin, 
6  Cusb.  (MassO  50,  878.  Compare 
ante,  §  187,  O'Hare  v.  Bunk.  77 
Fa.  St.  96,  and  Penn  v.  Bornman, 
102111  5^8. 
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the  tax-payers  of  the  same  an  opportnnitj  of  paying  their 
road-taxes  in  labor  gives  no  defence  to  a  township  in  a  snit 
by  a  contractor  for  work  done  on  a  bridge  for  the  township^ 
where  the  opportunity  was  not  so  afforded.*  Nor  does  a^ 
statute  making  eight  hours  a  day's  labor,  and  directing  that 
'^  a  stipulation  to  that  effect  shall  be  made  a  part  of  all  con- 
tracts to  which  the  state  or  any  municipal  corporation  there- 
in sh'all  be  a  party,"  avoid  a  contract  in  which  that  stipulation 
has  been  omitted,  nor  forfeit  the  rights  of  the  parties  under 
it/  An  illustration  of  the  principle  under  discussion  is 
afforded  by  a  recent  English  case.  A  agreed  with  B  to  build 
certain  houses  within  a  specified  time,  6  agi*eeing,  on  their 
completion,  to  grant  A  leases  of  the  same,  A  to  pay  B  a  * 
specified  rent  from  the  date  of  the  agreement  to  the  expira-  ' 
tion  of  the  leases.  A  failed  to  build  the  houses  in  the  time 
fixed  by  the  agreement,  and  before  they  were  built,  a  statute 
rendered  their  erection  illegal.  In  spite  of  the  rule,  that^ 
where  the  performance  of  a  contract  is  rendered  illegal  by 
law,  the  obligation  is  discharged,'  it  was  held  that  A  was  not 
by  the  statute  relieved  from  his  obligation  to  pay  the  rent 
under  the  agreement.*] 

§  269.  « Void"— "Voidable." — Although  the  9  Anne, c  14^ 
enacted  that  bills  and  notes,  founded  on  the  consideration  of 
money  lost  at  play,  should  be  '*  utterly  frustrate,  void,  and 
of  none  effect,  to  all  intents  and  purposes,"  its  operation  was 
confined  to  preventing  the  drawer  (or  any  person  claiming 
under  him  (a)  )  from  recovering  from  the  loser  ;  but  it  left 
the  instrument  unaffected  in  the  hands  of  an  innocent  indorsee 
for  value  suing  the  drawer  (5).  The  statute  was  construed 
as  if  the  words  were  voidable  as  against  certain  persons  only^ 
but  were  valid  as  regai'ds  others. 

*  Oakland  Tp.  v.  Martin,  104  Pa.  v.  HutehingB,  10  Cal.  628 ;  Dade 
St.  808.  y.  Madison.  6  Leigh  (Ya.)  401 ; 

^  Babcock  v.  Goodrich,  47  Cal.  but  contra  :  Fenno  v.  Sayre,  8  Ala. 

488.  468  ;  Ivey  v.  Kicks,  14  Id.  664; 

*  See  post,  g  461.  (unless   induced  by  the  loser    to 

*  Gibbons  v.  Chambers,  1  C.  &  take  it :  see  Jones  v.  Sevier,  1  Litt. 
E.  577.  (Ky.)  188  ;)  Chapin  v.  Dake.  67  111. 

(«)  Bowyer  v.  Bampton,  2  Stra.  295 :  Unger  v.   Boas,  18  Pa.   St. 

1155.  601;  Harper  v.  Young,  112  Id.  419, 

{b)  Edwards  v.  Dick,  4  B.  &  A.  And  see,  upon  the  subject,  2  Ran> 

212     [See  to  similar  effect :  Fuller  dolph,  Comm.  Paper,  §  617.] 
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So,  where  aa  Act  prov^ided  that  if  the  purchaser  at  an 
anctioD  refused  to  pay  the  auction  duty,  when  this  was  made 
a  condition  of  sale,  bis  bidding  should  be  '^  null  and  void  to  all 
intents  and  purposes,"  it  was  held  that  the  object  of  the 
enactment  was  completely  attained  by  making  the  bidding 
void  only  at  the  option  of  the  seller;  thus  avoiding  the 
injustice  and  impolicy  of  enabling  a  man  to  escape  from  the 
obligation  of  his  contract  by  his  own  wrongful  act,  which  a 
literal  construction  would  have  involved  (a). 

An  Act  which  required  that  indentures  for  binding  parish 
apprentices  should  be  for  the  term  of  seven  years  at  least, 
declaring  that  otherwise  they  should  be  "  void  to  all  intents 
and  purposes,  and  not  available  in  any  court  or  place  for  any 
purpose  whatever,"  was  held,  nevertheless,  to  make  an 
indenture  for  a  shorter  term  only  voidable  at  the  option  of 
the  master  or  apprentice ;  or  at  all  events  to  leave  it  so  far 
valid  that  service  under  it  sufficed  to  gain  a  settlement  (h). 

The  Act  of  3  Hen.  7,  c.  4,  which  declared  that  gifts  of 
goods  and  chattels  in  trust  for  the  donor  and  in  fraud  of  his 
creditors  should  be  "void  and  of  noi(ie  effect,"  was  early 
held  to  be  so  only  as  to  those  who  were  prejudiced  by  the 
gift,  but  not  as  between  the  parties  (o).  Though  the  Sunday 
Act  has  the  effect  of  avoiding  contracts  made  on  Sunday  by 
and  with  tradesmen  and  other  classes  of  persons,  in  the  coui^se 
of  their  ordinary  calling,  the  invalidity  affects  only  those 
persons  who,  when  contracting  with  them,  knew  their 
calling ;  but  those  who  dealt  with  them  in  ignorance  of  it 
would  be  entitled  to  sue  on  the  contract  (d).  [And,  though 
made  on  Sunday,  if  not  within  the  "  ordinary  callings  "  of 
the  parties,  it  is  not  void  at  all  ;**  and  negotiable  paper,  drawn 

(a)  Malins  v.  Freeman,  4  Bing.  Hardw.  823 ;  Gray  v.  Cookson.  U 
N.  C.  895.  So,  the  usual  stipula-  East,  18  ;  R.  t.  tit.  Gregoiy,  2  A. 
tion  in  a  lease  that  if  any  covenant  &  £.  107  ;  Oakes  v.  Turqiiand,  L. 
is  broken  by  the  lessee,  the  lease  R.  2  H.  L.  825  ;  Burgess's  Case,  15 
shfill  be  void,  is  construed  as  void-  Ch.  D.  507. 

able  only  at  the  option  of  the  lessor.  (e)  Ridler  v.  Punter,  Cro.  £liz. 

The    literal    construction    would  291 ;  Besscy  v.  Windham,  6  Q.  B. 

enable  a  lessee  to  get  rid  of  an  16G.    See  Philpotts  v.  Philpotts,  10 

onerous  lease  by  wilfully  breaking  C.  B.  85. 

a  covenant  in  it.      See  per  Lord  (d)  Bloxome  v.  Williams,  8  B.  «& 

Cairns  in   Kagdalen   Hospital  v.  C.  232. 

Enotts.  4  App.  882.  ^^  Sanders  v.   Johnson,   29  Ga. 

(b)  5  £iiz.  c.  4 ;  li.  v.  St.  Nicho-  526  ;  and  the  burden  of  showing 
l«s,    2   Stra.    1066,      Ca.    Temp,  that  the  act  was  within  the  **  ordi- 
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and  accepted  on  Sunday,  but  dated  as  of  anethor  day,  has 
been  beld  valid  in  tbe  hands  of  an  innocent  holder  for  value 
and  without  notice.",] 

§  270.  In  all  these  cases  the  intention  of  the  Legislature 
was  considered  as  completely  carried  out  by   the   restricted 
scope  given  to  its  enactments.    But  where,  having  regard  to 
the  general  policy  of  tbe  act  as  well  as  to  the  language  and 
tbe  structure  of  the  sentence,  it  would  not  have  that  effect, 
the  words  abridging  or  avoiding  the  effect  of  instruments, 
contracts,  and  dealings  would  receive  their  primary  and  nat- 
ural meaning.     [So,  under  a  statute  whose  object  was  the 
prevention  of  unjust  attachments,  by  the  instrumentality  of 
sheriffs  or  their  deputies,  "who  have  great  opportunities  and 
means  of  defrauding  creditors  by  secret  attachments,"  and 
'  which,  therefore,  prohibited  such  from  making  or  filling  up 
any  plaint,  declaration,  writ  or  process,  and  declared  "  all 
such  acts  done  by  either  of  them  "  void,  it  was  held,  that, 
where  a  writ  and  declaration    were  written  by  a   deputy 
sheriff,  an  attachment  made  upon  the  writ,  and  the   land 
seasonably  set  off  on  an  execution  issued  on  a  judgment 
recovered  in   the  suit,  all  these  proceedings  were  void  as 
against  the  debtor^s  conveyance  of   the  land  to  a  bonatide 
purchaser  for  a  good  consideration,  before  judgment."] 

Where,  indeed,  a  statute  not  only  declares  a  contract 
void,  but  imposes  a  penalty  for  making  it,  it  is  not  voidable 
merely  (a).  The  penalty  makes  it  illegal.  In  general,  how- 
ever, it  would  seem  that  where  the  enactment  has  relation 
only  to  the  benefit  of  particular  persons,  the  word  "  void  " 
would  be  underatood  as  "  voidable"  only,  at  the  election  of 
the  pei'sous  for  whose  protection  the  enactment  was  made, 
and  who  are  capable  of  protecting  themselves ;  but  that  when 


miry  calliDgs  "  of  the  parties  is  on 
him  who  sets  up  the  defence  to  the 
statute.  In  Alabama  it  is  held  that 
a  contract  made  on  Sunday  is  not 
void  where  tlie  exigency  of  the 
case  required  it,  in  order  ^o  prevent 
a  threatened  loss :  Hooper  v. 
Edwards,  25  Ala.  528.  **  We 
must  not  so  construe  as  to  make 
the  act  the  meiins  of  escaping  from 
payment  of  debt  by  removal  of 


property  on  Sunday,"  cit.  A  C,  18 
Id.  280. 

»  Ball  ▼.   Powers,  63  Ga.   757. 

"  Smith  V.  Saxton.  6  Pick. 
(Mass.)  488.  And  see  Penn  v. 
Bornman,  103  III.  523,  ante,  §  187, 
note.  Compare,  however,  JacK^on 
V.  Collins,  8  Cow.  (N.  Y.)  85,  tiute, 
§  98. 

(a)  Gye  v.  Pelton,  4  Taunt.  875 
[And  see  post,  §  449  et  seqq.] 
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it  I'ulates  to  pereons  not  capable  of  protecting  themselves,  or 
when  it  has  some  objeot  of  public  policy  in  view  wbicli 
reqnires  the  strict  construction,  the  word  receives  it  natural 
full  force  and  effect  (a).  [Thus,  it  would  be  construed  as 
meaning  *^  voidable"  in  9,n  act  which  provides,  that,  ^4f  an 
owner  of  lands  sold  for  taxes  establishes  fraud  in  the  sale, 
the  sale  shall  be  void."  ^'  In  a  oaae  above  referred  to/^  it 
was  said  :  "  It  has  been  argued,  that  by  judicial  construction 
.  .  the  extent  and  force  of  the  term  void  have  been  lim- 
ited, so  that  in  truth  it  means  voidable,  or  to  be  made  void 
by  some  plea  or  act  of  the  party  in  favor  of  whose  interests 
such  statutes  are  set  up.  And  there  is  no  doubt  that  such 
decisions  .  .  are  founded  in  good  sense  and  reason,  and 
conform  to  the  intention  of  the  Legislature  in  their  use  of 
the  term.  An  infant's  acts,  by  the  common  law,  are  said  to 
be  void,  and  jet  they  may  be  confirmed  on  his  coming  of 
age.  Usurious  debts  and  gaming  contracts  are  declared  to 
be  void,  and  yet  a  plea  is  necessary  to  avoid  them,  and  a 
judgment  precludes  a  partner  from  showing  that  they  were 
void."  "  Properly  speaking,  the  term  void  means  of  no 
legal  force,  null  and  incapable  of  confirmation  or  mtifica- 
tion."  That  is  absolutely  void  which  the  law  or  the  nature 
of  tilings  forbids  to  be  enforced  at  all."  What  is  void  can 
always  be  assailed,  in  any  proceeding ;  what  is  voidable  can 
be  assailed  only  in  a  direct  proceeding  instituted  for  that 
purpose."  The  distinction,  therefore,  is  of  the  greatest 
importance  in  its  consequences  as  to  third  persons;  for 
nothing  can  be  founded  upon  what  is  absolutely  void,  where- 
as from  those  things  which  are  voidable  only  fair  titles  may 
flow."  Nevertheless,  it  is  a  distinction  which  is  often  ignored 
in  statutes,  the  word  "  void  "  being  used  where  "  voidable  "  is 


(a)  See  per  Bayley,  J.,  in  R.  v. 
llipswcll,  8  B.  &  C.  471.  Sec,  also, 
Betham  v.  Oregg,  10  Bing.  852, 
and  Slorie  v.  Winchester,  17  C.  B. 
d53 

IS  Van  Shaack  v.  Bobbins,  86 
Iowa.  201. 

i«  Smith  v.  SaxtoB,  6  Pick. 
(Mass.)  488. 

»» Ibid.,  at  pp.  48e-7. 

>*  Van  Shaack  v.  Bobbins, 
supra. 


"  Seylar  v.  Carson,  69  Pa.  St.  81. 
Relatively  void  is  that  which  is  a 
wron'^  to  individuals,  and  which 
the  law  refuses  to  inforco  against 
them  :  Ibid. 

"  Alexander  v.  Nelson,  42  Ala. 
462 ;  and  see  Swayne  v.  Lyon,  67 
Pa.  St.  436,  441. 

*•  Crocker  V.  Bellangee,  6  Wis. 
645  ;  Bromley  v.  Qoodrich,  40  Id. 
181. 


3C2  RETROACTION.  [§  271 

really  intended."  Hence  it  is  said  that  the  tenn  **void,"  as 
used  in  statutes,  does  not  ordinarily  import  absolute  Dullitj," 
but  does  so  only  in  a  clear  case."*] 

§  271.  General    Presomption    Against  Retroactive  Operation. — 

Upon  the  presumption  that  the  Legisiatuiedoes  not  intend 
what  is  unjust  rests  the  leaning  against  giving  certain  stat- 
utes a  i*etrospective  operation  (a).  Nova  constitutio  futuris 
foruiam  imponere  debet,  non  pr»teritis.  They  are  con- 
strued as  operating  only  on  cases  or  facts  which  como  into 
existence  after  the  statutes  were  passed  {h\  unless  a  retro- 
spective effect  be  clearly  intended.  [Indeed,  the  rule  to  be 
derived  from  the  comparison  of  a  vast  number  of  judicial 
utterances  upon  this  subject,  seems  to  be,  that,  even  in  the 
absence  of  constitutional  obstacles  to  retroaction,  a  construc- 
tion giving  to  a  statute  a  prospective  operation  is  always  to 
be  preferred,  unless  a  purpose  to  give  it  a  retrospective  force 
is  expressed  by  clear  and  positive  command,  or  to  be  inferred* 
by  necessary,  unequivocal  and  unavoidable  implication  from 
the  words  of  the  statute  taken  by  themselves  and  in  connec- 
tion with  the  subject-matter,*'  and  the  occasion  of  the  enact- 
ment,** admitting  of  no  reasonable  doubt,  but  precluding  all 
question  as  to  such  intention.'*    A  few  instances  only  of  the 

»  Van  Shaack  v.   Robbins.  36  par  Cockburn,C.  J.,2  Q.  B.  D.  269; 

Iowa,  201 ;  Crocker  v.  Bellangee,  per  Pollock,  C.   B.,   in  Young  v. 

supra;  Bennett  v.  Mattiogly,   110  Hughes,   4  II.  &  N.  76 ;  Vansit- 

Ind.  197,  202 ;  d.  ^.,  in  a  provision  tart  v.  Taylor,  4  E.  &  B.  910. 

declaring  void  a  married  woman's  **  See  Bay  y.   Qage»  86  Barb, 

contracts  of  suretyship  for  her  hus-  (N.  Y.)  447. 

band :  Ibid.  ^  People   v.      Superrisors     of 

••  Kearney  v.  Vaughan,  SO  Mo.  Essex,  70  N.  Y.  228. 

284.  "  See  U.  S.  v.  Heth,  8  Cranch, 

w  Brown  ▼.  Brown,  60  K.   H.  899  ;  Murray  v.  Gibson,  15  How. 

538,  553.      Comp.  ante,  §  137.      A  421 ;  Harvey  v.  Tyler.  2  Wall.  329; 

California  statute  that  no  contract  Chew  Heong  v.  U.  S.,  112  U.  S. 

shall  be  binding   on  a  company  536 ;  U.  S.  v.  Starr,  Hemi>8t.  469  : 

unless  made  in  writing,  is  held  to  Costin  v.   Washington,   2  Crnnch 

apply   only   to   contracts   wholly  C.  Ct.  264;  Prince  v.  U.  8.,  2  Gull, 

executory :  Foulke  v.  R.  R.  Co.,  51  204  ;  Warren  Mauuf'g_  Co.  v.  Ins. 

Cal.  865.  Co.,  2  Paine.   501 ;  Ellis  v.  Ins. 

(a)  2  Inst.  292  :  [Bedford  v.  Co..  19  Blatchf.  388;  He  Billings. 
Shilling.  4  Serg.  &  R.  (Pa.)  401,  2  Ben.  212 ;  Tinker  v.  Van  Dyke, 
403,  per  Tilghman,  C.  J.  And  see  14  Bankr.  Reg.  112  ;  People  v. 
Taylor  V.  Mitchell,  57  Pa.  St.  209.  Columbia  Co..  48  N.  ^*.  180; 
212,  per  Sharawood,  J.  ;  Albee  v.  McMasier  v.  State.  108  Id.  547 ; 
May,  2  Paine,  74 ;  Be  Billings,  8  Quackenbush  v.  Danks.  1  Denio 
Ben.  212.1  (iS.  Y.)  128  ;  Dash  v.  Van  Kleeck. 

(b)  Per  Erie,  C.  J.,  in  Midland  7  Johns  (N.  Y.)477;  SheJJhei-d  v. 
R  Co.  V.  Pye.  10  C.  B.  N.  S.  191  ;     People,  24  How.  Pr.  (N.  Y.)  888 ; 
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opemtioii  of  this  rule  can  be  here  given."  An  act  declaring 
forfeiture  of  dower  or  curtesy,  "  wlienever  a  married  man 
shall  be  deserted  by  bis  wife,  or  a  married  woman  by  ber 
husband,"  for  the  space  of  one  year,  was  held  to  apply  only 
to  cases  of  desertion  beginning  after  the  statute  went  into  oper- 
ation.**  A  provision  that  married  women  shall  be  bound,  like 
other  persons,  by  estoppel  in  pais,  was  held  inapplicable  to 
the  case  of  a  mortgage  made  by  such  a  person  before  the  enact- 
ment."* An  act  amending  a  city  charter  and  fixing  the  sala- 
ries of  certain  officials  in  the  city  was  deemed  prospective 
only,**  and  so  was  an  act  making  it  the  duty  of  the  auditor 
of  a  state  to  pay  int6  the  state  treasury  75  per  cent,  of  all 
fees  collected  by  him,  under  the  provisions  of  a  certain  earlier 


Wade  V.  Btrack.  1  HunJN.  Y.)  96 ; 
8  Thomp.  &  0.  165 ;  Whitney  v. 
Hapgood,  10  Mass.  437  ;  Somerset 
V.  Digbton.  13  Id.  883  ;  Medford 
V.  Learued,  16  Id.  315  ;  Gerry  v. 
Stoneham,  1  Allen  (Mass )  819 ; 
Garrelt  v.  Wiggins,  3  111.  835; 
Mason  v.  Fincli,  3  Id.  333  ;  Guard 
V.  Rowan,  Id.  499  ;  Bmce  v. 
Schuyler,  9  Id.  331 ;  Belleville  R. 
R.  Co.  V.  Gregoiy.  15  Id.  30 ;  La 
Salle  ▼.  Blanchard,  1  111.  App. 
635  ;  Bartniff  v.  Remey.  15  Iowa, 
357;  Mcintosh  v.  Kilbourne,  87  Id. 
420;  Barnes  v.  Mobile,  19  Ala. 
707;  Hooker  v.  Hooker,  18  Id.  599; 
Brown  v.  Wilcox,  33  Miss.  137  ; 
Garrett  v.  Beaumont,  34  Id.  877 ; 
Williamson  v.  R.  R.  Co.,  39  N.  J. 
L.  811 ;  State  v.  Scudder,  33  Id. 
308 ;  Vreeland  v.  Bramhall,  39  Id. 
1;  Elizabeth  v.  Hill.  Id.  555; 
State  V.  Newark,  40  Id.  92 ;  Warsh- 
ung  V.  Hunt.  47  Id.  256 ;  Neff's 
App..  31  Pa.  St.  343 ;  Fisher  v. 
Farley.  38  Id.  501  ;  Becker's  App., 
37  Id.  53  ;  Dewart  v.  Purdy,  29  Id. 
113;  Ihmsen  v.  Nav.  Co.,  83  Id. 
153,  156;  Taylor  v.  Mitchell,  57  Id. 
309 ;  White  v.  Crawford,  84  Id. 
483;  People's  Fire  Ins.  Co.  v. 
Hartshome.  Id.  458 ;  Slock  well  y. 
McHenry,  107  Id.  337;  Von 
Schmidt  v.  Huntington,  1  Cnl.  55; 
Smith  v.  And.  Gen.,  30  Mich.  898; 
Saunders  v.  Carroll,  12  La.  An. 
793 ;  McGcehan  v.  Burke,  87  Id. 
156 ;  Blumb  v.  Sawyer,  21  Conn. 
851  ;  Hastings  v.  Lane,  15  Me.  184; 
Torrey   v.    Corliss,    88   Id.    883  ; 


Sturgias  v.  Hull,  48  Vt.  803; 
Briggs  v.  Hubbard,  19  Id.  86; 
Ricimrdson  v.  Cook,  37  Id.  599 ; 
Morgan  v.  Perry,  51  N.  H.  559  ; 
State  V.  Atwood,  11  Wis.  432; 
Seaman  v.  Carter,  15  Id.  548 ; 
Finney  v.  Ackerman,  21  Id.  268 ; 
Gaston  v.  Meniam,  33  Minn.  271 ;  * 
Slate  V.  Waholz.  28  Id.  114;  Kcr- 
linger  v,  Barnes,  14  Id.  308 ; 
Alexander  v.  Worihington,  5  Md. 
471 ;  State  v.  Auditor,  41  Mo.  25  ; 
State  Y  B)akeman,  52  Id.  578 ; 
State  V.  Ferguson,  63  Id.  77;  Rvan 
V.  Hoffman,  26  Ohio  St.  109; 
Pritchard  v.  Spencer,  2  Ind.  486 ; 
Aurora,  etc  ,  Co.  v.  Holt  house,  7 
Id.  59 ;  Hopkins  v.  Jones,  22  Id. 
810  ;  Merwin  v.  Ballard.  66  N.  C. 
898;  Forsvth  v.  Marburv,  R.  M. 
Charlt.  (Ga.)  324  ;  Bond  v.  Muuro, 
28  Ga.  597;  White  v.  Blum,  4  Neb. 
555  ;  State  v.  Stein.  13  Id.  529  ; 
Stewart  v.  State,  13  Ark.  720; 
Parsons  v.  Payne,  26  Id.  124 ; 
Martin  v.  State,  22  Tex.  214 ;  and 
cases  infra. 

"  It  is  a  rule  of  construction 
established  by  law,  in  Georgia 
and  Louisiana,  that  an  net  can 
prescribe  only  for  the  future, 
and  in  Kentucky,  California, 
Georgia,  Louisiana,  Dakota,  an(l 
Utah,  that  it  can  have  no  i-etro- 
spective  operation  :  Stimson, 
Amer.  Stat.  L.,  p.  143.  §  1044 

*'  Giles  V.  Giles,  22  Minn.  848. 

"  Levering  v.  Shockey,  100  Ind. 
558. 

«•  State  v.  HiU,  83  Minn  S'^S. 
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statute,  and  of  all  other  fees  received  by  him  on  account  of 
services  rendered  in  a  certain  departmout  of  his  oiBce."*  So, 
an  act  declaring  that  municipal  lands  used  for  agricultural 
purposes  should  be  taxed  higher  for  municipal  purposes,  than 
township  lands  for  township  purposes ; "  and  another  declar- 
i  ng  county  treasurers  ineligible  for  more  than  two  consecutive 
terms/*  were  each  held  devoid  of  retrospective  force,  so  that 
tiie  former  act  did  not  interfere  with  assessments  made  before 
its  passage,**  and  the  latter  did  not  forbid  a  treasurer  in  office 
for  a  second  term  to  hold  it  again.**  A  statute  giving  exclu- 
sive, in  the  place  of  former  concurrent,  jurisdiction  would 
not  be  construed  as  operating  retrospectively  if  another  con- 
struction could  be  fairly  given  to  it ;  **  nor  oue  doing  the 
convene,  where  the  effect  would  be  to  subject  a  party  to 
damages.**  And  an  act  respecting  written  acknowledg- 
ments of  rights  of  action  will  be  given  a  prospective  opera- 
tion only  ; "  as  also  an  act  estublishing  a  rule  for  the  compu- 
tation of  time,**  and  an  act  relating  to  appeals  ;**  and  one  for 
the  prevention  of  the  spread  of  infectious  and  contagious 
diseases,  and  imposing  upon  the  state  liability  for  expenses 
incurred  for  that  purpose;**  and  so,  too,  a  by-law  of  a 
municipality  passed  under  its  charter  authorizing  it  to  pre- 
scribe terms  upon  which  certain  persons  might  reside  therein.*' 

§  272.  Prospeotive  Ziffeot  Apparently  Contrary  to  Words. — 
[Even  where  there  is  that  in  the  statute  which  would  seem 
upon  other  principles  of  interpretation,  to  require  a  retroac- 
tivc  construction,  the  presumption  against  tlie  same,  in  the 
absence  of  an  intention  otherwise  demonstrable  to  give  the 
statute  such  an  effect,  will  overcome  the  influence  of  such 


"^Henderson  ▼.  State,  06  Ind. 
437. 

'1  Stilz  ▼.  Indianapolis,  81  Ind. 
582 

M  State  V.  Stein,  18  Neb.  539. 

"  Slilz  V.  Indianapolis,  supra. 

w  State  V.  Slein,  13  Neb.  629. 

»  State  V.  Littlefield,  93  N.  C. 
614     Sec  post.  §  288. 

»*  McMicbael  v.  Skilton.  13  Pa. 
St.  215. 

"  Van  Kenssclner  v.  Livingston. 
12  Wend.  (N.  Y.)  490. 

**  Edm Hudson  v.  Wragff,  104  Ptu 


St.  500. 

»•  Wliite  ▼.  Blum,  4  Neb.  555 ; 
so  as  not  to  apply  to  eases  deter- 
mined before  its  passage  :  Ibid. 
See  Cockran  v.  Douglass,  25  Pitts. 
L.  J.  (Pa.)  120.  post,  g  272.  But 
see  post,  §§  285  et  seq. 

^  State  V.  Bradford.  86  Ga. 
422 ;  Bo  tliat  the  state  would  not  be 
liable  thereunder  for  such  expenses 
incurred  before  the  passage  of  the 
act :  Ibid.  • 

^1  Costin  V.  Washington,  2 
Cranch  C.  Ct  254. 
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rules.  Tims,  where  an  act  amended  and  re-enacted  a  former 
one,  which  provided  that  every  convejanco  not  recorded 
shoold  bo  void  as  against  attachment  and  judgment  creditors, 
but  omitted  the  words  "  hereafter  made,"  contained  in  the 
curlier  act,  it  was,  nevertheless,  held  that  the  act  could  not 
apply  to  conveyances  executed  prior  to  the  statute  re-enacted 
by  it/*  And  so,  as  it  has  been  seen^'  that  the  strict  gram- 
matical sense  of  the  langnago  used  by  the  Legislature  may  give 
way  to  a  construction  required  by  other  rules  of  interpreta- 
tion, words  apparently  importing  a  retroactive  effect  will 
yet,  in  the  absence  of  other  reasons  supporting  such  literal 
construction,  be  so  construed  as  to  produce  a  prospective 
operation.  Thus,  an  act  which  makes  certain  provisions 
"  when  any  judgment  is  obtained  "  is  construed  as  referring 
to  such  cases  only  "  when  any  jndgment  is  hereafter 
obtained  ;"^*  and  so  the  provisions  of  an  act  regulating,  with 
additional  requirements,  appeals  "in  all  cases  in  which 
judgment  shall  have  been  rendered."**  Where,  indeed,  the 
act  is  not  of  immediate  operation,  but  limited  to  take  effect 
at  a  future  date,  that  form  of  grammatical  construction 
requires  a  prospective  operation.  Thus,  in  a  statute  passed 
in  April,  to  go  into  operation  in  October  of  the  same  year, 
it  was  provided  "  that  in  all  cases  of  partition  of  real  estate 
in  any  court,  wherein  a  valuation  shall  have  been  made  of 
the  whole  or  parts  thereof,  the  same  shall  be  allotted  to  such 
one  or  more  of  the  parties  in  interest,  who  shall,  6t  the 
return  of  the  rule  to  accept  or  i*efuse  to  take  at  the  valuation 
offer  in  writing  the  highest  price  therefor  above  the  valua- 
tion returned,"  etc.  It  was  said  by  the  Supreme  Court  of 
Pennsylvania,  in  denying  to  this  provision  any  retrospective 
force  :  "  This  new  rule  of  allottment  [the  Legislature] 
enacted  should  not  go  into  effect  before  the  1st  of  October, 
1856.     As  if  they  had  said,  whenever  a  valuation  in  parti- 


^  Qaston  v.  Herriam,  88  Minn. 
271.  The  variation  i n  tho  language 
would,  under  other  circumstances, 
have  l)een  a  potent  indication  of  a 
change  of  intention :  see  post, 
§§883,884 

«  Ante,  §  81. 

^  State  v.  Connell,  48  N.  J.  L. 
106.     An  act  imposing  liability  for 


damages  which  "may  be  done" 
was  held  to  be  grammatically  pros- 
pective, whilst  **mny  have  been 
done  "  would  indicate  the  revei-se  : 
Ibmson  v.  Nav.  Co.,  82  Pa.  St. 
158.  156. 

**  Cochran  v.  Douglass,  26  Pitts. 
L.  J.  (Pa.)  120  ;  Act  20  Apr.  1870, 
P.  L.  43.    See  post,  g  288. 
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tion  shall  have  been  made  after  the  let  of  October,  1S56, 
the  new  rale  of  allottment  shall  apply.  This  phrase,  ^  shall 
have  been  made,'  is  an  instance  of  the  future  perfect  tense* 
It  contemplates  a  valuation  perfected,  but  perfected  in 
future,  and  the  future  of  this  statute  was  all  subsequent  to 
the  specified  date.  Had  it  been  repealed  before  that  date, 
it  would  have  had  no  future  existence,  and  no  operation 
whatever.  Thougli  riot  repealed,  it  must  not  have  a  con- 
struction that  would  give  it  eflFect  during  the  period  of  its 
suspended  animation,  for  this  were  to  violate  the  will  of  its 
creator.  Giving,  then,  to  the  words  before  us  their  genuine 
i^rammatical  meaning,  we  hold  them  applicable  not  to  a 
valuation  made  after  the  enactment  of  the  law,  but  before  it 
took  effect,  but  only  to  valuations  made  after  the  law  went 
into  operation  ;  and  thus  construed,  the  statute 'commences, 
for  every  purpose,  in  future,  as  Blackstone  said  all  laws  should 
do.""  Similarly,  the  words  *' already  sustained — ""  "here- 
tofore "  and  "  hereafter  "*•  are  to  be  understood  as  referring 
to  the  date,  not  of  the  passage,  of  an  act,  but  of  its  taking 
effect ;  and  even  in  an  amendment,  the  word  ^'heretofore" 
was  held  to  mean  before  the  passage  of  the  amendatory,  not 
of  the  original,  act.**  Where  a  general  statute  declared, 
that,  unless  a  different  time  is  prescribed  in  any  statute  for 
its  taking  effect,  it  shall  go  into  operation  ninety  days  after 
its  passage,  an  act  was  passed  giving  a  lien  for  work  and 
materials  in  the  construction  of  a  railroad,  which  should  be 
prior  to  all  otlier  incumbrances  placed  on  the  property, 
^'  subsequently  to  the  passage ''  of  the  act,  it  was  held  that  a 
mortgage  executed  prior  to  the  passage  of  the  act  was  a 
superior  lien  to  that  of  a  claim  for  materials  furnished  after 
its  passage,  but   before  the  expiration  of  the  ninety  days 


*•  Dewart  v.  Purdy,  29  Pa.  St. 
''     "^     "  08t.§284. 

arland,  64  Me. 


118,  117.    Comp.  post,  g  284. 
■  '    *  r.  6a-      •    ^ 

188. 


^^  Jackman  v. 


^  Charles  v.  Lamberaon,  1  Iowa, 
485. 

*•  People  V.  Wayne  Circ.  Judge, 
37  Mich.  287.  But  see  Moore  v. 
Mausert,  49  N.  T.  882,  where  the 
word  "hereafter/'  ia  an  amend- 
ment was  held  to  mean  after  the 
passage  of  the  original  act :  and 


McEibben  ▼.  Lester,  9  Ohio  8t 
627,  where  the  phrane  "under  the 
restrictions  and  limitations  herein 
provided,"  occurring  in  an  amend- 
ment, was  constru^  as  referring 
to  the  restrictions  and  limitations 
provided  in  the  original  act  as  it 
stood  after  all  the  amendments 
made  thereto  were  introduced  in 
their  proper  places  therein.  Sea 
ante,  §§  196-196. 
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when  the  act  coald  take  effect,  the  word  ^^  passage^'  being 
thus  coDstrned  as  "  taking  effect.""] 

§  273.  Acta  Affecting  Vested  Rights.— It  is  chiefly  where  the 
enactment  would  prejudicially  affect  vested  rights,  or  the 
legal  character  of  past  transactions/'  that  the  rule  in  question 
prevails.**  Every  statute,  it  has  been  said,  which  takes 
away  or  impairs  vested  rights  acquired  under  existing  laws, 
or  creates  a  new  obligation,  or  imposes  a  new  duty,  or 
attaches  a  new  disability  in  respect  of  transactions  or  con- 
siderations already  past,  must  be  presumed,  out  of  respect 
to  the  Legislature  (a),  to  be  intended  not  to  have  a  retro- 
spective operation  (i).  [On  the  contrary,  it  was  said  in  a 
recent  case  in  England,  prima  facie  the  general  rule  of  con- 
struing acts  of  Parliament  is  that  they  are  prospective,  and 
rights  are  not  to  be  interfered  with  unless  there  are  express 
words  to  that  effect.**  And  this  requisite  of  express  declar- 
ation, positive  expression,  and  the  like,  has  been  repeatedly 
insisted  upon  in  decisions  in  this  country  ;**  and  it  has  been 
stated,  that,  however  broad  and  general  in  its  terms,  a 
statute  is  not  to  be  construed  as  interfering  with  existing 
contracts,  rights  of  action,  or  suits,  unless  the  intention  that 
it  shall  so  operate  is  expressly  declared.**  So  far  as  rights 
and  obligations  resting  upon  contracts  are  concerned,  consti- 
tutional provisions  interpose,  in  America,  insuperable  obsta- 
cles to  legislative  impairment  or  destruction  of  the  same, 
and  similar  provisions  in  some  of  the  states  protect  rights  of 


"  Andrews  v.  R  R.  Co.,  16  Mo. 
App.  299.  See  for  like  coDstruc- 
tion  of  the  word  "passage/'  under 
a  similar  constitutional  provision  : 
Harding  v.  People,  (Col.)  15  Pac. 
Rep.  727  ;  ante,  §  181. 

*>  McMaster  v.  State,  108  N.  Y. 
547. 

"  See  Albee  v.  May,  2  Paine, 
74 ;  Hickson  v.  Darlow,  62  L.  J., 
Oil.  D.  454  (ard  L.  R.  23  Ch.  D. 
690);  AUbusen  v.  Brooking, 
L.  R.  26  Ch.  Div.  564 ;  Dash  v. 
Van  Kleeck.  7  Johns.  (N.  Y.)  477 ; 
Sayre  v.  Wisner,  8  Wend.  (N.  Y.) 
661  ;  Quackenbush  y.  Danks,  1 
Denio  (N.  Y.)  128  ;  Bedford  v. 
SbiUiog,  4  Serg.  <fe  R.  (Pa.)  401  ; 
State   V.   Alwood.   11    Wis.   422; 


Bowen  v.  Striker,  100  Ind.  45, 
and  many  of  the  cases  already 
referred  to. 

(a)  Per  Chancellor  Kent  in  Dash 
▼.  Van  Eleeok,  7  Johnson,  502,  &c. 

(b)  i¥?'  Story,  J.,  in  Soc.  for 
Propag.  of  Gosp.  v.  Wheeler,  2 
Gallison,  139 ;  and  see  per  Chase, 
J.,  in  Calder  v.  Bull,  8  Dallas,' 
886,890. 

*»  AUhusen  y.  Brooking,  L,  R. 
26  Ch.  D.  564,  per  Chitty,  J.      % 

"  See  Bedford  y.  Shilling.  4  Serg. 
&  R.  (Pa.)  400,  408,  per  Tilghman, 
C.  J.  ;  Lefever  v.  VVitmer,  10  Pa. 
St.  506.  507,  per  Gibson,  C.  J. 

"  Berley  v.  Rampacher,  5  Duer 
(N.  Y.)  188 ;  People  v.  Siiperyisors, 
68  Barb.  (N.  Y.)  85. 
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property  and  of  action.  Beyond  that,  whilst  the  rule  above 
stated  is  probably  too  strict  and  narrow,"  whatever  the  legis- 
lative power  upon  the  subject  may  be,  an  intention  to  sub- 
vert rights  of  property,  vested  rights,  should  never  be 
imputed  to  a  statute  unless  indicated  in  such  terms,  having 
regard  to  all  legitimate  means  of  interpretation,"  as  admit 
of  no  doubt,  but  show  a  clear  design  to  effect  that  particniar 
and  specific  purpose."  General  terras  which  may,  but  must 
not  of  necessity,  apply,  and  which  the  Legislatui-e  has  not 
particularly  applied  to  the  case,  and  consequently  implied 
or  constructive  repeals,  cannot  effect  it,"] 

§  274.  The  provision  of  the  Statute  of  Frauds,  that  uc 
action  should  be  brought  to  charge  any  person  on  any 
agreement  made  in  consideration  of  marriage,  unless  the 
agreement  were  in  writing,  was  held  not  to  apply  to  an 
agi*eement  which  had  been  made  before  the  Act  was  passed 
(a).  The  Mortmain  Act,  in  the  same  way,  was  held  not  to 
apply  to  a  devise  made  before  it  was  enacted  (ft). 
And  the  Apportionment  Act  of  1870,  which  enacts  that 
after  the  passing  of  the  Act,  rents  are  to  be  considered  as 
accruing  from  day  to  day,  like  interest,  and  to  be  apportion- 
able  in  respect  of  time  accordingly,  would  seem  not  to  apply 
to  a  will  made  before  the  Act,  though  the  testator  died  after 
it  came  into  operation  {o).  [So,  the  Pennsylvania  act  of 
1855,  requiriMg  devises,  etc.,  to  charities  to  be  attested  by 
two  disinterested  witnesses,  and  made  at  least  one  month 
before  the  testatoi*'s  death,  was  held  inapplicable  to  a  will 
executed  before  the  passage  of  the  act,  but  taking  effect 
thereafter;"  and  the  act  of  1833,  providing  that  real  estate 
acquired  by  the  testator  after  the  date  of  his  will  should  pass 
by  a  general  devise,  wassimilarly  restricted."]     The  testator 

••  Sec  post,  S§  283  acq.  (b)  Atty.-Genl.  v.  Lloyd,  8  Alk. 

"  Sec  aDte,  §  271.  551  ;  ABhbumham  v.  Bradnliaw,  2 

»*  See  Rutherford  v.  Greene,  2  Atk.  86. 

Wheftt.  196.  (c)  Jones  v.  Ogle,  L.  R.  8  Cb. 

"See    Rutherford    v.    Greene,  192. 

supra.  "  Taylor  v.  Mitchell,  67  Pa.  St. 

(a)  Qilmore  v.   Shuter,  2  TjCV.  209. 

227  ;  2  Mod.  310 ;  Ash  V.  Abdy,  3  "  Mullock  v.  Souder,  6  Watt&& 

Swaust.    664.     See   also   Doe   v.  8.  (Pa.)  198.    Comp.  post,  g§  fSdi, 

Pajro,  5  Q.  B.  767 ;  Doe  v.  Bold.  292. 
11  Q.  B.  127. 
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was  presumed  to  have  in  view  the  state  of  the  law  when  he 
made  his  will."  The  contrary  presumption  that  the  testator 
who  left  his  will  unaltered  after  the  Act  was  passed,  intend- 
ed that  it  should  operate  on  the  will  (a)  would  implj  that 
he  knew  that  the  law  had  been  changed.  So,  it  was  held 
that  the  Act  of  8  &  9  Vict.  c.  109,  which  made  all  wagers 
void,  and  enacted  that  no  action  should  be  brought  or  main- 
tained for  a  wager,  applied  only  to  wagers  made  after  the 
Act  was  passed  (J);  and  the  Kidnapping  Act  of  1872,  whicli 
made  it  unlawful  for  a  vessel  to  carry  native  laborere  of  the 
Pacific  Islands  without  a  license,  did  not  apply  to  a  voyage 
b3,^un  before  the  Act  was"  passed  (c).  The  Bills  of  Sale 
Act  of  1882,  which  made  void  bills  of  sale  not  registered 
within  seven  days  of  their  execution,  was  held  not  to  apply 
to  instruments  executed  before  the  Act  came  into  operation. 
Compliance,  it  is  evident,  would  have  been  impossible 
where  the  deed  had  been  executed  more  than  seven  days 
before  the  Act  passed  (d).  The  20  Vict.  c.  19,  which 
declared  that  extra-parochial  places  should,  for  poor-law  and 
other  purposes,  be  deemed  parishes,  was  held  not  retrospec- 
tive, so  as  to  confer  the  status  of  irremovability  on  a  pauper 
who  had  resided  in  such  a  place  for  five  years  before  the 
Act  {e), 

§  275.  [Where  a  bounty  offered  by  a  statute  had  been 
earned,  its  reduction  in  amount  by  a  subsequent  statute 
amending  the  original  law  could  not  affect  the  right  ac- 
quired under  the  latter."  Nor  was  a  statute  permitted  to 
!)ave  a  retroactive  effect  so  as  to  cut  off  an  accepted  bid 


**  Just  as  contracts  are  presumed 
to  have  been  entered  iuto  with 
reference  to  the  Uiws  then  in  force, 
which,  therefore,  are  to  be  deemed 
as  forming  a  portion  of  their 
essence,  and  with  reference  to 
which  they  are  to  be  construed : 
see  Kcynolds  v.  ILill.  2  III.  35; 
Feemsier  v.  Hingo,  5  T.  B.  Mon. 
(Ey.)  336 ;  Duckham  v.  Smith,  Id. 
872. 

(a)  Bgr  Jessel,  M.  R..  in  Uasluck 
V.  Pcdley,  19  Eq.  274. 

(b)  Moon  V.  Durden,  2  Ex.  22 ; 
Pettarabcrdass  ▼.  Thacokorseydass, 
7    Moo.    P.    C.    239.     See    Exp. 

24 


White,  83  L.  J.  Bey.  22. 

(c)  86  &  87  Vict.  c.  19,  Burns  v. 
Not  .ell,  5  Q.  B.  D.  444,  49  L.  J. 
468. 

{d)  Hickson  v.  Darlow,  52  L.  J. 
Ch.  D.  458;  aff'd,  L.  R.  23  Ch.  D. 
690. 

(e)  R.  V.  St.  Sepulchre,  28  L.  J. 
31.  C.  187,  1  E.  &  E.  818  ;  and  see 
R.  V.  Ipswich  Union.  2  Q.  B.  D. 
269  ;  Sunderland  v.  Sussex,  51  L. 
J.  M.  C.  u3  ;  Barton  Regis  v.  Liver- 
pool, 8  Q.  B.  D.  295  ;  Gardner  v. 
Lucas,  3  A  pp.  582. 

•*  Penplu  V.  State  Auditors,  9 
Mich.  327. 
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for  certain  work  where  the  acceptance,  under  the  law  in 
force  when  it  was  signified,  raado  the  same  binding.**  An 
act  forbidding  the  enforcement  of  a  vendoi^'s  lien,  unless 
recorded,  after  a  conveyance  by  the  vendee,  could  not  affect 
such  liens  acquired  before  the  passage  of  the  act,  though 
unrecorded,  because  tlicn  the  lieu  was  independent  of  any 
title-bond  or  mortgage,  and  was  a  vested  right  in  the  ven- 
dor.**  So,  an  act  prohibiting  the  enforcement  of  judgments 
by  the  sale  of  defendant's  property  in  certain  specified  cases 
was  held  inapplicable  to  judgments  rendered  before  its 
passing. ••  And  an  act  giving  to  administrators  certain 
powera  over  the  lands  of  defendants,  was  held  inapplica- 
ble to  cases,  and  not  to  anthorizc  them  to  take  possession  of 
lands,  the  property  in  which  had  vested  in  the  heirs  before 
its  passage.''  So  the  statutes,  enlarging  the  rights  of  mar- 
ried women  over  their  property,  and  cnrtailing  the  interests 
of  husbands  in,  and  their  control  over,  the  same,  have  been 
uniformly  held  not  to  destroy  any  rights  in  such  property 
vested  in  husbands  at  the  date  of  their  enactment."  And 
so  a  statute  changing  the  rule  as  to  dower.*  An  act  abol- 
ishing a  district  in  a  county  for  the  election  of  a  revenue  com- 
missioner, providing  tliat  thereafter  the  county  should  have 


•*  i&  Prot.  Eplsc.  School,  58 
Barb.  (N.  Y.)  161. 

•*  Jordan  V.  Wisner,  45  Iowa,  65. 
See  Evans  v.  Williams,  3  Dr.  &  S. 
824.  post,  §  276. 

«*  Lockhart  v.  Tinley,  15  Gki. 
496. 

•^Van  Fleet  v.  Van  Fleet.  4fl 
Mich.  610. 

^  See  Jassoy  v.  Delius.  65  111. 
4(>9 ;  Bowden  v.  Gray,  49  Miss. 
547  ;  Lefever  v.  Witmer.  10  Pa.  St. 
505  :  Vann's  App..  50  Id.  375 ; 
Quigloy  V.  Graliam,  18  Ohio  St. 
42 ;  Uershizer  v.  Florence,  89  Id. 
516;  Motrop.  B'k  v.  Hitz,  1 
Mackey  (D.  C.)  Ill  ;  Booknight  v. 
Epting,  11  S.  C.  71 ;  Darrenberger 
V.  Haupt,  10  Nev.  48  ;  Edwards  v. 
Edwards,  1  C.  &  E.  229.  See  §  278; 
but  see  g  281. 

••  Noel  V.  Ewing,  9  Ind.  87. 
When  a  mortgage  was  made,  the 
wife's  inchoate  interest  in  her 
husband's  land,  as  then  defined  by 


law,  could  become  vested  only 
upon  her  surviving  him.  By  the 
subsequent  act  of  1875,  it  was  made 
to  vest  upon  transfer  of  title  to  ^ 

eurchaser.  It  was  held  that  the 
itter  act  was  inapplicable  to  the 
case  of  the  mortgage  re  i  erred  to, 
so  as  to  affect  the  rights  of  the 
mortgagee  :  McGlothlin  v.  Pollard, 
81  Ind.  228.  See  sjime  principle 
in  Leaser  v.  Owen  Lodge,  83  Jd. 
498,  as  to  act  1881  vesting  wife's 
interest  on  execution  of  sheriff's 
deed.  The  opposite  effect  was 
given  to  an  act  destroying  the 
wife's  dower  in  the  husband's  lands 
sold  on  execution  during  his  life- 
time :  S.uitevant  v.  !^}orris.  30 
loWa,  65.  As  to  the  effect  of  the 
statute  of  limitations  upon  a 
widow's  right  of  dower  in  lands 
aliened  by  the  husband  in  his  life- 
time, see  Care  v.  Keller,  77  Pa.  St. 
487. 
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bat  ono  commissioner,  and  pvoviding  that  the  act  should  be 
in  force  from  its  passage,  was,  nevertheless,  held  not  to  abridge 
the  term  of  oflSce  of  the  commissioner  then  acting,  or  his 
anthoritj  to  act  during  the  period  for  which  he  was  elect- 
ed.**  An  act  giving  to  the  grantee  of  a  life-tenant,  when 
sned  by  the  remainderman,  upon  the  determination  of  the 
life  estate,  the  benefit  of  the  increased  value  of  the  premises 
ty  reason  of  improvements  made  by  the  life-tenant,  would 
not  affect  the  rights  of  parties  except  where  the  improve- 
ments were  made  after  its  passage/'  So,  an  act  giving  the 
husband  without  an  estate  by  the  courtesy  in  his  wife's  lands 
the  benefit  of  improvements  placed  by  him  upon  them ;" 
and  an  act  giving  a  similar  benefit  to  bona  fide  occupants  of 
real  estate/'  An  act  relieving  the  husband  of  his  com- 
mon  law  liability  for  the  debts  of  his  wife,  dum  sola,  was 
held  not  to  be  retroactive,^^  and  a  statute  forbidding  eject- 
ment for  mortgaged  premises  before  foreclosure,  not  to  ap- 
ply to  mortgages  given  before  its  enactment/'] 

§  276.  The  Bankrupt  Act  of  1849,  which  made  a  deed  of 
Arrangement  "now  or  hereafter"  entered  into  by  a  trader 
with  six-sevenths  of  his  creditors  binding  on  the  non-execut- 
ing creditors,  at  the  expiration  of  three  months  after  they 
*^  should  have  had  "  notice,  was  held  to  apply  only  to  deeds 
executed  after  the  passing  of  the  Act  (a).  To  apply  such 
an  enactment  to  past  transactions,  even  though  the  property 
had  been  completely  distributed  among  the  creditors  who 
had  signed,  would  have  been  so  unjust,  that  it  was  justifi- 
able to  seek  any  means  of  getting  rid  of  the  apparent  effect 
of  the  word  "  now,"  which  was  accordingly  understood  as  re- 
stricted to  arrangements  not  completed  but  yet  binding  in 
equity  at  the  time  when  the  Act  was  passed.       So,  a  non- 


^«  Peters  v.  Massey,  88  Gratt. 
<Va.  )868. 

"  Folsom  V.  Clark,  TO  Me.  44. 

«  Shay's  App.,  61  Conn.  162. 

«  Wilson  V.  Tied  Wing  Sch. 
Distr.,  23  Minn.  488. 

^  Clawson  v.  HutchinBon,  11 
8.  C.  828. 

«  Baldwin  v.  CuUen,  51  Mich. 
88.  And  see  Hopkins  v.  Jones, 
22  Ind.  810. 

(a)  12  &  18  Vict.  c.  106  ;  Waugh 


V.  Middleton,  8  Ex.  852,  22  L.  J. 
Ex.  109  ;  Marsh  v.  Higgins,  9  C 
B.  551  ;  1  L.  M.  &  P.  253 ;  Larpent 
V.  Bibby,  6  H.  L.  481  ;  24  L.  J. 
Q.  B.  801  ;  Noblo  v.  Gadban,  5 
H.  L.  504  ;  Exp.  Phcenix  Bessemer 
Co.,  45  L.  J.  Ch.  11.  See  also 
Reed  v.  WiggiDS.  13  C  B.  N.  8. 
220  ;  82  L.  J.  181.  Comp.  Elston 
V.  Bniddick,  2  Cr.  &  M.  486  ;  Exp. 
DawBon,  L.  R.  19  Eq.  483. 


872  EBTROAcnoK.  [§  276 

trader  was  held  not  liable  to  adjndication  as  a  bankrupt  in  re- 
spect of  a  debt  contracted  before  the  enactment,  which  first 
made  non-traders  liable  to  the  bankruptcy  laws  (a).  So,  it 
was  held  that  the  heavier  legacy  duty  imposed  on  annuities 
by  the  Succession  Act  of  1853,  did  not  affect  an  annuity 
left  by  a  testator  who  died  befoi'e  that  Act  came  into  oper- 
ation ;  though  the  payment  was  not  made  till  after  it  was  in  : 
force  (J).  Tlie  first  section  of  the  Mercantile  Law  Amend- 
ment Act  of  1866,  which  provides  that  no  fi.  fa.  shall  preju- 
dice the  title  to  goods,  of  a  bona  fide  purchaser  for  value, 
before  actual  seizure  under  the  writ,  was  held  not  to  apply 
where  the  writ  had  been  delivered  to  the  sheriff  before  the 
Act  was  passed.  As  the  execution  creditor  had  the  goods 
ali'eady  bound  by  the  delivery  of  the  writ,  the  statute,  if  re- 
trospective, would  have  divested  him  of  a  right  which  ho 
had  acquired  (c).                          ^ 

The  14th  section  of  the  same  Act,  which  provides  that  a 
debtor  shall  not  lose  the  benefit  of  the  Statute  of  Limita- 
tions by  his  co-debtor's  payment  of  interest,  or  part  payment 
of  the  principal,  was  held  not  to  affect  the  efiicacy  of  such  a 
payment  made  before  the  Act  was  passed  {d),  A  different 
decision  would  have  deprived  the  creditor  of  a  right  of 
action  against  one  of  his  debtore.  The  provision  in  the 
Judicature  Act  of  1875,  that  in  winding  up  companies 
whose  assets  are  insufficient,  the  bankruptcy  rules  as  to  the 
rights  of  creditors  and  other  matters  shall  apply,  was  held 
not  to  reach  back  to  a  company  already  in  liquidation  when 
the  act  was  passed  (e). 

The  23  &  24  Vict.  c.  88,  s.  4,  which  enacted  that  no 
judgment  which  had  not  already  been,  or  should  not  there- 
after be  entered  and  docketed,  should  have  any  preference 
against  heirs  or  personal  representatives,  in  the  administra- 
tion of  the  property  of  the  deceased  debtor,  did  not,  for  a  sim- 
ilar reason,  extend  to  a  judgment  obtained  against  a  debtor 
who  had  died  before  the  Act  was  passed  (f).     And  acts 

(a)  Williams  v.  Bardlng,  L.  R  1  N.  659,  28  L.  J.  Ex.  286. 
H.  L.  9.  (d)  Jackaon  v.  Woolley,  8  E.  & 

(b)  Re  Earl  Cornwallis,  25  L.  J.  B.  778,  27  L.  J.  Q.  B.  448. 
Ex.  149.  1 1  Ex.  680.  (e)  Be  Suche  &  Co.,  1  Cb.  D.  48. 

(6).WilliHin8  V.  Smith,  4  H.  &        (/)  Evans  v.  Williams,  2Dr   & 
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requiring  the  recorder  of  deeds,  etc.,  to  keep  a  direct  and  an 
adsectum  index,  and  providing  that  the  entry  of  recorded 
deeds  and  mortgages  in  snch  indexes  shall  be  notice  to  all 
persons  of  the  recording  of  the  same,  was  held  not  to  be 
retroactive  so  as  to  applj  to. an  iustrnment  recorded  before 
the  passage  of  either  of  snch  acts/' 

§  277.  Aoto  Imposing  New  IiiabiUtiM.— [An  act  imposing 
new  liabilities  will  not  be  construed  to  have  a  retroactive 
effect ;  as,  where  an  act  passed  in  1839,  provided  that  ten 
per  cent,  damages  should  be  awarded  against  an  adminis- 
trator, and  his  sureties  on  his  bond,  it  was  held  inapplicable 
to  a  bond  executed  in  1837."  So  an  act  prescribing  new 
penalties  against  defaulting  tax  payers  ;**  making  the  defence 
of  usury  unavailable  to  bona  fide  endorsers;^  allowing  actions 
against  railroad  companies,  common  carriers  and  towns  for 
loss  of  life  by  negligence ;  *•  increasing  the  costs  on  convic- 
tion for  an  offence.*^  And  the  acts  imposing  liabilities  upon 
married  women,  in  respect  of  their  torts  and  contracts,  have 
1)een  held  not  to  apply  retroactively  to  their  torts  com- 
mitted, or  contracts  made,  before  the  passage  of  snch  stat- 
utes."] 

§  278  Acta  Conferring  Benefits. — The  5  &  6  Yict.  C.  4B 
which  first  gave  the  exclusive  right  of  public  performance 
of  dopyright  music,  was  held  not  to  extend  to  compositions 
published  before  the  Act  (a).  Even  a  statute  which  confers  a 
benefit,  such  as  abolishing  a  tax,  would  not  be  construed 
retrospectively,  to  relieve  the  persons  already  subject  to  the 
burden  before  it  was  abolished.  An  Act  passed  in  August, 
providing  that  on  all  goods  captured  from  the  enemy,  and 


S.  324,  84  L.  J.  661«  [See  Jordan 
V.  Wisner,  45  Iowa,  65,  ante, 
§  275.] 

'•  Stockwell  v.  McHenry,  107  Pa. 
8t.  237. 

"  Bteen  ▼.  Finley.  26  Miss.  685. 

™  Bartmfl  ▼.  Remey,  15  Iowa, 
257. 

«  North  Bridgewater  BTc  v, 
OopelaDd,  7  Allen  (Mass.)  189. 

»  KeUy  V.  R  R.  Co.,  185  Mass. 
448. 

•>  Caldwcn  V.  S^ate,  66  Ala.  183. 


To  apply  such  an  act  to  convic- 
tions for  offences  committed  before 
its  passage,  it  was  there  said, 
would  be  to  give  it  nn  ex  post  facto 
operation. 
«  See  Bryant  v.  Merrill,  65  Me. 

615  ;  Lee  v.  Lanahan,  59  Id.  478 ; 
Hershizer  v.  Florence,  89  Ohio  St. 

616  ;  TuinbuU  v.  Forman,  L.  R  16 
Q.  B.  D.  284  :  Conolan  v.  Leyland, 
L.  R  27  Ch.  D.  682. 

(a)  Exp.  Hutcbins,  4  Q.  B.  D. 
90. 
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made  prize  of  war,  a  ded action  of  one-tbird  of  the  ordinary 
duties  should  be  made,  did  not  apply  where  the  prize  with 
lier  cargo,  though  condemned  in  September,  had  been 
brought  into  port  in  June,  when  certain  duties  accrued  due 
(a).  [So,  an  act  which  conferred  upon  *' any  borough"  a 
series  of  powers  not  theretofore  possessed  by  boroughs  under 
the  general  borough  law  of  the  state,  was  held  to  apply 
only  to  boroughs  incorporated  under  it."  And  where  a 
married  woman,  after  the  passage  of  an  act  conferring  certain 
enlarged  rights  and  powers  upon  married  women  in  respect 
of  tlieir  property,  comes  into  possession  of  real  estate,  draw- 
ing her  title  through  a  will  that  took  eflFect  and  vested  lier 
right  of  property  in  the  land  before  the  passage  of  the  act, 
her  rights  in  the  same  are  determined  by  the  law  as  it  stood 
prior  to  the  passage  of  the  enabling  statute.**] 

Although  the  Divorce  Act,  20  &  21  Vict.  c.  85,  pro- 
vided that  when  a  magistrate's  oi*der  for  protecting  a  de- 
serted married  woman's  property  against  her  husband  was 
made,  the  woman  should  be,  and  ''  be  deemed  to  have  been 
during  the  desertion,"  capable  of  suing  and  being  sued, 
such  an  order  would  not  enable  her  to  maintain  an  action 
which  she  had  begun  before  the  order,  but  after  the  deser- 
tion (6).  The  5  &  6  Will.  4,  c.  83,  s.  1,  which  empowered  a 
patentee,  with  the  leave  of  the  Attorney-Greneral,  to  enroll 
a  disclaimer  of  any  part  of  his  invention,  and  declared  that 
such  disclaimer  should  be  deemed  and  taken  to  bo  part  of 
liis  patent  and  specification,  was  construed  by  the  Court  of 
Exchequer  as  enacting  that  the  disclaimer  should  be  so  taken 


(a)  Piince  v.  U.  8..  2  GalUson, 
204. 

»  Com'tb  V.  Montrose,  63  Pa.  St. 
391.  There  were,  however,  in  the 
context  certain  peculiarities  which 
aided  this  restricted  and  exclusive- 
ly prospective  interpretation. 

w  White  V.  Hilton,  2  Mackey 
(D.   C.)  839.     And    see,   to  same 


(b)  The  Midland  R.  Co.  y.  Pye, 
10  0.  B.  N.  8.  179,  80  L.  J.  O.  P. 
814.  She  had  no  right  to  sue 
before  the  order  was  obtained,  and 
the  Act  did  not  Intend  to  cast  a 
liability  on  the  defendants  that 
they  were  not  already  under,  and 
take  away  their  defences  from 
them,  by  such  an  order  :  Per  Erie, 


effect.  Carpenter  ▼.  Browning,  98.    C.  J.,  lb.  ;  Comp.  Warne  v.  Bercs- 
111.  282  ;  Harris*  Settled  Est.,  L  R.     ford,    infra.   §286.      [As  to    the 


28  Ch.  D.  171;  Edwards  v. 
Edwards,  1  C.  &  E.  229.  As  to 
the  effect  of  such  acts  upon  the 
husband's  interest  in  the  wife's 
lands  beforo  the  act,  see  ante,  § 
275. 


right  of  married  women,  under 
statutes  permuting  them  to  sue 
alone  for  torts  done  them,  to  do  so 
upon  causes  of  action  arisln^p 
beforo  the  passage  of  such  act^ 
8ce  post,  §  287.] 
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''from  thenceforth";  the  interpolation  being  deemed  justifi- 
able to  avoid  the  apparent  injustice  of  giving  a  retrospective 
effect  to  the  disclaimer,  and  making  a  man  a  trespasser  by 
relation  (a).  But  this  construction  was  rejected  by  the 
Common  Pleas,  on  the  ground  that  the  enactment  really 
worked  no  injustice  in  operating  retrospect ivelj'  (J). 

§  279.  Acta  OrMting  Ditabilitiw  and  XiiiiiitationB.  —  [Corre- 
spondingly, statutes  imposing  new  disabilities  will  not  be 
presumed  to  intend  a  I'etroactive  application  of  their  pro- 
visions ;  as,  e.  g.^  an  act  forbidding  banks  to  pay  interest  on 
deposits;**  a  proviso  to  an  act  extending  the  charter  of  a 
bank,  that  it  shonid  not  take  more  than  six  per  cent,  dis- 
count, when  previously  it  had  been  allowed  seven  ;"  or  an 
act  prohibiting  the  intermarriage  of  white  persons  with 
Indians.''  It  was  also  held  that  an  act  providing  for  a  limi- 
tation to  three  years  of  all  tax  mortgages  and  tax  privileges, 
applied  only  to  future  cases  ;"*  that  an  amendment  limiting 
the  time  within  which  actions  for  personal  injuries  must  be 
brought  to  one  year  did  not  apply  to  causes  of  action  accrued 
l)efore  the  amendment;**  and  so  as  to  an  act  changing  from 
three  years  to  one  the  limitation  as  to  proceedings  for  modi- 
fying or  vacating  a  final  order  or  judgment.**  Conversely, 
it  has  been  said  that  the  defence  of  the  statute  of  limitations, 
when  a  right  of  action  has  become  barred  by  the  same,  is  a 
vested  right,  not  to  be  impaired  by  subsequent  legislation,*' 
and  a  change  therein  has,  therefore,  been  held  inapplicable 
in  an  action  which  had  been  brought,  and  in  which  a 
replication  upon  the  old  statute  had  been  filed,  before  the 
statute  making  the  change  was  passed,**  and  generally  in 
suits  upon  causes  of  action  arising  anterior  to  the  enactment 
of  such  alteration  ;**  and  an  act  reviving  an  earlier  one  which 


(a)  Perry  v.  Skinner,  2  M.  ft  W. 
471;  ana  Mr  Crefiswell.  J.,  in 
Stocker  v.  Warner.  1  C.  B.  167. 

(6)  R.  V.  Mill,  10  C  B.  879. 

•*Hannum  v.  B%  1  Coldw. 
(Tenn.)  898. 

M  Pearce  v.  B'k,  83  Ala.  698. 

^  Illinois  L.  &  L.  Co.  v.  Bonner, 
75  111.  815. 

*  Sute  v.  Recorder,  84  La.  An. 
17a 


"Goillotel  V.  New  York.  87 
N.  Y.  441 ;  Carpenter  ▼.  Siiimcr, 
24  Hun  (N.  Y.)  464. 

•0  Lcc  V.  Cook.  1  Wy.  Ter.  418. 
See  post,  J§  284,  287. 

"  ttee  Ryder  v.  Wilson's  Ex're, 
41  N.  J.  L.  9. 

^  Bradford  y.  Barclay,  42  Ala. 
875. 

•»  Bratton  v.  Guy,  12  8.  C.  42. 
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pCTiiiiltcd  executions  on  judgments  more  tban  five  jeai-s 
uEtcr  entry  was  confined  to  judgments  thereafter  rendered." 
But  tliis  principle  seems  not  to  extend  to  statutes  limiting 
tlio  period  witbin  wbich  proseontious  are  permitted  to  be 
bfouglit  for  crimes.  Tiins,  whera  a  person  committed  a 
i:riii}u,  tlie  prosecution  for  wliicli,  at  the  time,  was  limited 
to  two  years,  it  was  held  that  an  act  passed  after  the  expira- 
tion uf  the  two  years,  repealing  that  limttution  and  extend-  ' 
ing  the  jiuriod  witbin  whicli  h  prosecution  might  be  brought 
to  tliree  years  beyond  the  original  limit,  warranted  tbo 
prosMiUion  of  the  oflfender,"  Not  quite  so  far  goes  a  case 
wliicli  arose  in  Pennsylvania  and  involved  the  discussion  and 
a;iplio:ition  of  an  act  declaring  that  thereafter  thu  offence  of 
foigeiy  should  not  be  deemed  barred  by  limitation,  when 
the  indictment  was  brought  or  exhibited  within  five  years 
after  the  commission  of  the  offence,  the  period  previously 
limited  liaving  been  two  years.  The  act  was  held  applica- 
ble to  the  case  of  a  pereon  who  bad  committed  a  forgery 
witliin  two  years  before  its  passage,  but  more  than  two  years 
before  his  indictment.  It  was  said  that  tlie  statute  could 
cleiiHy  nut  be  classed  as  an  ex  post  facto  law,  as  it  did  not 
make  tliat  criminal  which  was  not  so  when  done,"  or  an  act 
puiiitiliablo  in  a  manner  in  which  it  was  not  punishable  when 
committed  ;"  and  that,  as  the  two  yeaiti  had  not  completely 
rim  lietwceii  the  commission  of  tlie  offence  and  the  passage 
of  the  act,  the  offender  had,  therefore,  at  the  later  date,  ac- 
quired no  right  to  an  acquittal  on  ttiat  ground.  Bat,  the 
effect  uf  the  preceding  case  is  approached  in  tbn  passage 
contained  in  the  decision  of  the  latter :  "  An  act  of  limita- 
tion  is  an  afit  of  grace  purely  on  the  part  of  the  Legislature. 
Er^pcciully  is  this  the  case  in  the  matter  of  criminal  prosecn- 
lions.  The  state  makes  no  contract  with  criminals,  at  the 
time  of  the  passage  of  an  act  of  limitation,  that  they  shall 
have  iirimunity  from  punishment  if  not  prosecuted  within 
the  statutory  period.      Snch   enactments  are  measures  of 

*•  Mann  T.  McA.Iee,  87  Cal.  11.  "   Bee    Fletcher     v.     Peck.     « 

"  Siaie  V.  H(v)re,  42  N,  J.  L.  Cranch,  18S  ;  Sbepberd  t  .People, 

208.  35  N.  y.  406 ;  Harlmig  v.  People, 

"  Sco    Matter   of   GsrlaDd,    82  S3  Id.  104.      Comp.  Kicli  r.  Fiaa- 

How.  241.  derfi,89N.  H.  805. 
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public  policy  only.  They  aro  entirely  subject  to  the  mere 
will  of  the  legislative  power,  and  may  be  changed,  or  repealed 
altogether,  as  that  power  may  see  fit  to  declare."  And  yet 
this  broad  doctrine  is  Qualified  in  what  follows :  ^'  Such  being 
the  character  of  this  kind  of  legislation,  we  hold  that,  in 
any  case  where  a  right  to  acqaittal  has  not  been  absolately 
acqaired  by  the  completion  of  the  period  of  limitation,  that 
period  is  subject  to  enlargement  or  repeal."  *•  The  more 
extended  doctrine  of  the  New  Jei-sey  decision  flows  from 
the  nature  of  the  reasoning  upon  which  it  is  based ;  it  being 
argued,  that,  as  an  offender  against  a  statute,  which  .  is  re- 
pealed, may  yet  be  punished  under  it  when  revived  by  the 
subsequent  repeal  of  the  repealing  act,**  there  is  nothing 
more  than  a  phantastical  distinction  to  be  drawn  between 
the  revival  of  a  right  to  prosecute,  when  such  right  has 
been  suspended  by  the  revocation  of  a  statute  in  which  it  is 
inherent,  and  the  revival  of  the  right  when  the  suspension 
has  been  the  result  of  lapse  of  time  under  a  statute  of  limi- 
tations,"*— such  a  statute,  in  no  sense,  operating  as  a  pardon 
of  the  offence.""] 

§  280.  What  not  within    Rule  against    Retroaction.      Xnbhoata 

Rights.— But  a  Statute  is  not  retrospective,  in  the  sense  under 
consideration,  because  a  part  of  the  requisites  for  itSNaction 
is  drawn  from  a  time  antecedent  to  its  passing  (a).  The  5th 
section  of  the  Mercantile  Law  Amendment  Act,  which  en- 
titles a  surety  who  pays  the  debt  of  his  principal,  to  an 
assignment  of  the  securities  for  it  held  by  the  creditor, 
would  apply  to  the  case  of  a  surety  who  had  entered  into 
the  suretyship  before  the  Act,  but  had  paid  off  the  debt 
after  it  came  into  operation  (J).  The  2nd  section  of  the  In- 
fants' Belief  Act,  which  enacts   that  no  action  shall  be 


■«  Com'th  V.  Duffy,  06  Pa.  Bt. 
506,  514. 

•»  Com'th  V.  Getchell.  16  Pick. 
(Mass.)  462;  Com'th  v.  Mott,  21  Id. 
492. 

'**  State  V.  Moorc»  supra,  at  p. 
234  (see  the  briefs  of  counsel  in 
that  case  for  a  collection  of  views 
and  authorities  bearing  upon  the 
question);  and  see  Bish.,  Stat. 
Crimes.  §§  265,  266. 


"'  State  V.  Moore,  ubi  supra. 
Comp.  State  ▼.  Nichols,  26  Ark. 
74. 

(a)  Per  Lord  Denmnn  in  R  v, 
St.  Maiy,  12  Q.  B.  127;  R.  v. 
Christchurch,  Id.  149.  See  R.  v. 
Portsea,  7  Q.  B.  D.  884.  60  L.  J. 
144.    Exp.  Dawson.  19  Eq.  438. 

(b)  Re  (Jochran's  Estate.  L.  R.  5 
Eq.  209. 
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bi'onglit  on  a  ratification,  made  after  majority,  of  a  contract 
mnde  during  infancy,  was  held  to  apply  to  ratiticationB  of 
contnicts  made  before  tiio  Act  was  passed  (a).  Tlie  Conrt 
of  Ciiaucery,  which  acquired  inrisdiction  nnder  the  23  &,24 
Vict.  c.  35,  to  relieve  in  rcsixei  of  tlic  forfeiture  of  a  lease 
in  consequence  of  a  breach  of  a  coveiiiint  toinsure,  exercised 
tliis  new  jurisdiction  where  the  breach  occurred  after,  but 
the  lo:i8e  had  been  made  before  the  Act  was  passed  (i). 
Ami  the  provision  of  the  Conveyancing  Act  of  1831,  whicli 
rcH(!vod  tenants  against  forfeiture  for  breach  of  covenant, 
was  licid  to  apply  to  a  case  where  judgment  liad  been 
aheady  given  before  the  Act  was  passed,  and  (he  landlord 
might  iiave  obtained  possession,  but  for  a  stay  of  proceedings 
to  give  the  tenant  time  to  appeal  (c).  fSo,  an  act  authoriz- 
ing tlie  imposition  of  a  tax  according  to  a  previous  assess- 
ment.'" Nor  does  this  objection  affect  an  act  enlarging  the 
powers  of  married  women  becanse  it  applies  to  women,  and  to 
pioi)['ity  belonging  to  women,  who  are  covert  at  the  date 
of  its  irassage.'"  Upon  a  similar  footing  would  seem  to  stand 
an  !ict  declaring  that  marriages  between  persons  within  the 
pi'olilliited  degrees  of  consanguinity  should  not  be  pro- 
nounced void  after  the  death  of  either  of  the  parties  where  the 
niafi'iage  Vas  followed  uy  cohabitation  and  the  birtJi  of  issno; 
enth  an  act  being  held  to  apply  alike  to  marriages  contracted 
before,  and  to  those  contracted  after,  the  passage  of  the 
siinu'.'"  And  so  an  act  "for  the  better  security  of 
uiGclianics"  was  held  applicable  when  the  work  was  done 
after  the  law  took  effect,  though  the  contract  therefor  was 
entered  into  before  its  passage.'" 


la)  Exp.  Kibljle.  L.   R.  10  Ch. 

{!>)  I'lige  V.  BeDQCtt.  3  Oiff.  117, 
29  L.  .1.  Cb.  398. 

ir) -II  &  45  Vict.  c.  41.  s.  14; 
QiiilTir  V.  Mapleson,  0  Q.  B.  D. 
670. 

'"'  T.ocke  V,  New  Orlesus,  4 
Willi,  173.    See  ante,  §  260,  note. 

'"'  Si-e  Giiodyenr  v.  Rumbougb, 
1!!  \'u.  Ki.  481 :  Hill  v.  Ooodmnii, 
1  Wi'..(liv.  (Pii.)  207;  CbcrokL-e 
L'«\''v  V.  While,  63  Ga.  743. 
Comp-   Nnylor  v.  Field,  29  N.  J. 


L.  287. 

i«  Bnity  V.  Cranfleld.  91  N.  C. 
298.  However,  nnis  legitimaiisg 
ctiiidreu  arc  libcrnliy  coustrued. 
Sec  ante.  §  108.  Brower  v.  Bnwcrs, 
1  Abb.  App.  Dec.  {N.  Y.)214. 

'»  Miller  V.  Moow,  1  E.  D. 
Smilh  (N.  Y.)  739.  And  Bee  poat, 
S  287.  But  see  Sliuffleton  v.  UiU, 
hi  Cul.  4S3.  wLorc  ud  net  giving  a 
lk-ii  lo  loggers,  etc.,  was  held  not 
to  applj  where  the  coulract  was 
entered  into  before  the  [massage  of 
the  act. 
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§  281.  [Again,  mere  iDcboate  rights,  aependiog  for  their 
original  existence  npon  the  law  itself,  may  be  abridged  or  mod- 
ified bj  the  Legislatare  at  its  pleasure,  and  statutes  will  not  be 
presumed  not  to  affect  such  rights  existing  in  an  unperfected 
state  at  the  time  of  the  enactment/**  As  a  general  rule, 
whenever  a  statute  gives  a  right,  in  its  natni*e  not  vested^ 
bat  remaining  executory,  if  it  does  not  become  executed 
before  a  repeal  of  the  law  giving  it,  it  falls  with  the  law  and 
cannot  be  afterwards  enforced."'  So,  the  right  to  a  penalty 
not  reduced  to  judgment  falls  with  the  repeal  of  the  statute 
creating  the  right  of  action,  and  cannot  be  afterwards 
enforced.***  And  so,  where  the  law  has  predicated  a  right 
of  one  of  two  parties  upon  a  certain  relation  between  them, 
as  to  property  owned  or  to  be  acquired  by  either  of  the  parties, 
it  may  provide  for  the  forfeiture  of  that  right  for  non-fulfill- 
ment of  the  obligations  of  such  relation,  not  only  in  so  far  as 
the  same  shall  be  entered  into  in  the  future,  but  also  as 
regards  rights  springing  as  to  future  property,  from  such 
relations  entered  into  in  the  past.  Thus,  it  was  held  that  an 
act  allowing  a  married  woman  deserted  by  her  husband  to 
convey  her  real  estate  by  her  own  sole  deed,  without  his 
joindet*,  and  thereby  destroying  his  curtesy  in  the  same, 
applied  where  the  marriage  was  contracted  before  the  passage 
of  the  act  as  to  lands  acquired  after  the  same.  In  answer  to 
the  claim,  that,  before  the  passage  of  the  act,  the  husband 
had  such  a  vested  right,  not  only  in  the  property  then  owned 
by  the  wife,  but  also  in  that  which  she  might  subsequently 
acquire  during  their  marriage,  by  virtue  of  the  inherent  power 
of  the  marriage  contract,  without  regard  to  the  pcrfoi  mance 

See  ante,  g  257.  It  was  held,  in 
Tobin  V.  Hartshorn,  69  la.  048. 
that  a  penalty  provided  by  statute 
to  enforce  tlie  payment  ot  a  tux 
voted  in  aid  of  a  railioad  was  but 
a  remedy  for  its  enforcement  (se« 
§§  Ji87.  290),  in  wliich  tlie  corpora- 
tion iiad  no  vested  riglit,  except  so 
far  as  the  penalty  (wljicb  accrued 
monthly)  liad  already  accrued,  and 
that  a  repeal  of  tbo  statute  cut  oft 
its  further  operation  as  to  a  tax 
already  voted.  Comp.  Browning 
V.  Cover.  108  Pa.  St.  695. 


»«•  Smith  V.  Packard,  12  Wis. 
871;  and  see  People  v.  Livln£^tone, 
6  Wend.  (N.  Y.)  626.  post,  §290. 

'*"  Van  Inwagen  v.  Chicago.  61 
m.  81  :  so  held  with  reference  to 
the  right  of  a  city  to  claim  (under 
a  local  act  which  was  held 
repealed  by  a  later  general  one 
making  a  different  disposition  of 
the  whole  matter)  for  the  city 
treasury  2  per  cent,  of  the  premi- 
ums effected  by  insurance  com- 
Stnies  not  incorporated  under  the 
W8  of  the  state. 

»«  State  V.  Youmans,  6  Ind.  280. 
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of  that  contract  oa  liiB  part,  and  as  a  riglit  acquired  at  its 
inception,  which  coolil  not  be  abridged,  aUered  or  modified  by 
any  power  short  of  Iiis  own  will,  so  long  as  the  marriage 
relation  was  not  legally  dissolved,  it  was  said  by  the  court: 
"  But  the  statemeDt  of  this  proposition  is  its  own  refutation. 
Tlio  vury  premise  on  which  tlie  Act  is  fonnded  is  that  the 
marriiige  contract  lias  been  violated  ;  that  the  husband  has 
deserted  his  wife  and  refuses  to  support  and  maintain  her. 
.  .  But,  independently  of  the  arguments  which  may  be 
drawn  from  the  natura  of,  and  duties  involved  in,  tlie 
maniaj^e contract,  .  .  [the  husband's]  right  to  curtesy  in 
his  wife's  estate  was  no  part  of  the  marriage  contract,  but  it 
resiiUtid  from  the  operation  of  statutory  enactments  existing 
lit  the  time  of  her  death.'"  .  .  [Her]  title  to  the  property 
in  dispute  liad  no  existence  nntii  after  the  passage  of  the 
Act  .  .  and  until  the  .-.cqiiisition  of  that  title  [he]  had 
no  Hglit  in  the  premises  inchoate  or  otherwise.  .  .  On 
tiie  other  hand,  whatever  rights  he  may  [thereafter]  have 
had  thurein  he  hold  in  subjection  to  the  then  existing  laws."* 

§  262.  Bfltot  of  Iiegltlatloii  In  Oaner*!  upon  pMiding  Oauaaa. — 
111  general,  when  the  law  is  altered  pending  an  action,  the 
rights  of  the  parties  are  decided  according  to  the  law  as  it 
existL'J  vhen  the  action  was  begun,  unless  the  now  statute 
shows  a  clear  Intention  to  vary  such  rights.  Thus,  tlic 
Mc(4ical  Act,  21  &  22  Tict.  c.  90,  which  enacts  that  no 
person  shall,  after  the  Ist  of  January,  1859,  recover  any 
charge  for  medical  treatment  "  unless  he  shall  prove  at  the 
trial "  that  he  was  on  the  Medical  Register,  was  held  not  to 
apply  to  an  action  for  medical  services,  begun  before  that 
date,  but  tried  after  it  (a).  An  administration  bond  given 
to  the  Oi-dinary  not  being  assignable  until  the  21  &  22  Vict. 
a.  95,  an  action  begun  by  the  assignee  before  that  Act  was 


'"  Si't  tliB  same  doctrioo  as  to 
dowci'  in  I^iiDsylvaiiia :  Melizet's 
App..  17  Pa.  St.  449.  And  Bce 
Oacriii  V.  Moore,  25  MJno.  403; 
MoinM.ii  V.  nice,  8,^  1(1.  486,  as  to 
tlio  1  ij;lii  vl  the  Legislature  lo  take 
utviiy  iliii  iiicliiinlc  right  of  dower. 


*■*  Moninger  r.  Ritner,  104  Va. 
Bt.  293. 

^)Tbistleton  v.  Prewer,  81  L. 
J.  El.  280:  Wright  v.  Greenroyd. 
1  B.  ft  8.  7S8,  81  L.  J.  4.  Uomp. 
Lemaa  v.  Housley,  L.  R.  10  Q.  B. 
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passed,  was  held  not  maintainable  after  it  came  into 
operation  {a).  [So,  an  act  declaring  inapplicable  to  pros- 
ecutions for  misdemeanors  a  law  which  forbade  the  conviction 
of  a  defendant  in  a  criminal  case  upon  the  uncorroborated 
evidence  of  an  accomplice  was  held  not  to  affect  a  pending 
prosecution."*  To  like  effect,  as  to  inapplicability  to  pending 
actions,  was  the  rule  enforced  in  the  cases  of  an  act  requiring 
proof  of  payment  of  taxes  in  order  to  establish  a  claim  of 
adverse  possession;"*  of  an  act  providing,  that,  where  the 
plantiff  sued  as  a  corporation,  the  fact  of  incorporation  should 
be  taken  as  admitted  unless  a  special  demand  for  proof  of  it 
be  made;"*  and  of  an  act  conferring  on  the  creditors  of  a 
defendant  in  an  attachment  proceeding  the  right  to  intervene 
and  defend  in  case  of  his  failure  to  do  so,  and  providing, 
that,  if  the  judgment  be  for  the  intervener,  it  should  be  for 
any  damages  compensatoiy  or  vindictive,  found  by  the  jttry, 
and  should  abate  the  suit."^] 

§  288.  Where  Retrospective  Operation  Ib  to  be  Given.  Clear 
Intent — It  is  hardly  necessary  to  add,  that,  [constitutional 
objections  being  out  way,]  whenever  the  intention  is 
clear  that  the  act  should  have  a  retrospective  operation, 
it  must  unquestionably  be  so  construed,  however  unjust 
and  hard  the  consequences  may  appear  (5).  [Retrospec- 
tive laws,  unless  ex  post  facto,  or  impairing  the  obligation  of 
contracts,  do  not  fall  within  the  prohibition  against  such 
laws  contained  in  the  constitution  of  the  United  States."' 
Hence,  within  the  scope  of  legislative  power,  an  act  will, 
and  must,  be  given  a  retroactive  efficacy,  where  saoh  an  in- 
tention  clearly   appears."*    This    proposition   has,   indeed. 


(a)  Young  v.  Hughes,  4  H.  &  N. 
76. 

>"  Hart  V.  State,  40  Ala.  83. 

1"  Sharp  V.  Blankenship,  59  Cal. 
288. 

"'  Goodwin,  etc.,  Co.  v.  Darling, 
183  Mass.  858. 

"*  Powers  V.  Wright.  62  Miss. 
85  :  the  statute  is  said  to  be  reme- 
dial as  to  the  intervenor,  but  penal 
as  to  the  plaintiff:  Ibid.  Compare, 
upon  this  subject,  post,  g§  284, 
285,  et  seq. 

{b)  Sec  ex.  gr.  Stead  v.  Carey,  1 


C.  B.  496  ;  Bell  v.  Bilton,  4  Bing. 
615. 

»»  Calder  v.  Bull,  8  Dall.  886 ; 
Satterlee  v.  Matthewson,  2  Pet. 
418 ;  Watson  v.  Mercer,  8  Id.  88 ; 
People  V.  Supervisors,  63  Barb. 
(N.  Y.)  85;  Reed  v.  BcaH,  42  Miss. 
472  ;  Grim  v.  School  Distr.,  57  Pa. 
St.  433 ;  Lane  v.  Nelson,  79  Id. 
407;  Smith  v.  Gikler,  26  Ark. 
527. 

"•Bambaugh  v.  Bambaugh,  11 
Serg.  &  U.  (Pa.)  19.  See  also  cases 
in  preceding  note,  and  §  271  and 
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been  qualified  so  as  to  concede,  when  there  was  no  escape 
from  such  construction,  a  retroactive  effect  to  statutes  which 
destroy  or  impair  no  vested  rights."*  But  it  would  seem, 
that,  in  the  absence  of  any  restriction  contained  in  the  con- 
stitution of  the  particular  state,  going  beyond  that  imposed 
by  the  federal  constitutional,  and  expressly  forbidding  retro- 
spective legislation  or  protecting  vested  rights  against  the 
interference  of  the  Legislature,  this  limitation  is  untenable ; 
and  that  the  fact,  that,  a  statute,  clearly  disclosing  an  inten- 
ion  to  act  retrospectively,  and  neither  obnoxious  to  the  objec- 
tion of  impairing  the  obligation  of  contracts,  nor  partaking 
of  the  character  of  an  ex  post  facto  law,*"  divests  vested 
rights,  gives  no  authority  to  the  courts  to  i*efu6e  it  such 
operation,  however  repugnant  this  may  be  to  the  principles 
of  sound  legislation."*  And,  however  strong  the  presump- 
tion against  an  intention  retrospectively  to  affect  the  rights 
of  parties  may  be  in  mere  private  cases  between  individuals, 
in  great  national  concerns,  the  contract  of  the  nation,  though 
sacrificing,  for  national  purposes,  individual  rights  acquired 
by  war,  must  receive  a  construction  conforming  to  its  evi- 
dent design,  the  question  of  compensation  being  one  for  the 
Government  to  consider,  not  for  the  courts/** 

§  284.  Where  no  Vetted  Rights  AffeotecL^Still  less  potent  is 

the  presumption  where  no  vested  rights  are  affected.  Thus, 
where  an  act  declared,  as  a  rule  of  construction  of  wills,  that 
a  general  devise  or  bequest  of  the  testatoi*'&  real  or  personal 
estate  should  operate  as  an  execution  of  a  power  of  appoint- 
ment, unless  a  contrary  intention  appeared  in  the  will,  and 
declared  the  act  operative  as  to  the  wills  of  all  persons  who 


notes,  and  Smith  v.  Gilder,  26 
Ark.  527. 

»"  See  People  v.  Spicer,  99  N.  Y. 
B35  ;  Til  ton  v.  Swift,  40  lowft,  78 ; 
Baldwin  v.  Newark,  88  N.  J.  L. 
158 ;  Sturgis  v.  HulU  48  Vt.  802. 

"■*  As  to  what  constitutes  such, 
see  Matter  of  Garland,  82  How. 
241 ;  Fletcher  v.  Peck,  6  Cranch. 
188;  Shepherd  v.  People,  25  N.  Y. 
406 ;  Coin'th  v.  Duflfy.  90  Pa.  St. 
506.  514 ;  ante,  §  279  ;  Caldwell  v. 
State,  55  Ala.  183,  ante,  _§  277 ; 
State  V.  Moore,  42  N.  J.  L.  208, 
231-2. 


"•  Weister  v.  Hade,  52  Pa.  St. 
474;  Grim  v.  Sch.  Distr.,  supra; 
Lane  v.  Nelson,  supra ;  Calder  v. 
Bull,  supra ;  Satterlee  v.  Matthew- 
son,  supra;  "Watson  v.  Mercer, 
supra.  And  sec  Clinton  Bridge,  10 
Wall.  454,  where  it  was  held  that 
an  net  legalizing  a  bridge  over  a 
navigable  river  will  abate  a  suit 
ready  for  hearing,  brought  to 
enjoin  its  construction  as  a 
nuisance.  See  also  Dent  v.  Hoi* 
brook,  54  Cal.  145. 

»»  The  Peggy,  1  Cranch.  108.. 
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r  should  die  after  the  date  of  its  passage^  this  was  held  to  exteud 

^  the  act,  in  terms,  to  all  cases  of  wills  executed  before,  as  well 

^  as  after  its  passage,  where  the  testator  died  since  the  same.'*'] 

I  An  Act  (33  and  84  Vict.  c.  29,  s.  14)  which  enacted  that 

every  person  '*  convicted  of  felony ''  should  forever  be  dis- 
qnalified  from  selling  spirits  by  retail,  and  that  if  any  such 
person  shonld  take  out,  or  have  taken  out  a  license  for  that 
pur]X)se,  it  shonld  be  void,  was  held  to  include  a  man  who 
had  been  convicted  of  felony  before,  and  had  obtained  a 
]i(;ense  after  the  Act  was  passed.  Althongh  the  expression 
"  convicted  of  felony"  might  have  been  limited  to  persons  who 
shonld  thereafter  be  convicted,  yet,  as  the  object  of  the  Act 
was  to  protect  the  public  from  having  beerhouses  kept  by 
men  of  bad  character,  the  language  was  construed  in  the  sense 
which  best  advanced  the  remedy  and  suppressed  the  mis- 
chief ;  though  giving,  perhaps,  a  retrospective  operation  to 
the  enactment  (a).  [Similarly,  it  was  held  that  a  statute  which 
made  one  who  had  been  convicted  of  the  offence  of  petty 
larceny,  and  who  should  again  commit  the  same  offence 
guilty  of  a  felony,  was  applicable  to  one  who  had  committed 
the  flrat  offence  prior  to  the  taking  effect  of  the  statute.*"] 
The  provision  in  the  Bankrupt  Act  of  6  Geo.  4,  which  pro- 
tected "  all  payments  made  or  which  shonld  thereafter  be 
made"  by  a  bankrupt  before  his  bankruptcy,  necessarily  had 
a  retrospective  effect,  unless  the  expression  of  payments 
"  made  '*  were  to  be  altogether  nugatory  (5).  After  the 
passing  of  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  which  en- 
acted  that  in  actions  grounded  upon  simple  contracts,  no 
verbal  promise  should  be  *' deemed  sufficient  evidence"  of  a 
new  contract  to  bar  the  Statute  of  Limitations,  it  was  held 
that  such  a  promise  given  before  the  Act,  and  which  was 
then  sufficient  to  bar  the  statute,  conld  not  be  received  in 
evidence  in  an  action  begun  before,  but  not  tried  till  after 
the  passing  of  the  Act  {o).      This  decision  has  been  snp- 

»>  Aubert's  App.,  109  Pa.    St.  >"  Exp.  Gutierrez,  46  Cal.  480. 

447.     Comp.  ante,  §274  (6)  Churchill  v.  Crease,  5 Bing. 

(a)  Hitchcock  v.  Way,  6  A.  A  E.  177. 

947  ;  R.  V,  Vine.  L.  R.  10  Q.  B.  195.  (c)  Hilliard  v.  Lenard,  M.  &  M. 

44  L.  J.  M.  C,  diss.  Lush,  J.;  Chap-  297 ;  Towler  v.  Chatterton,  6  Bing. 

pell  V.  Purday,  12  M.  &  W.  808.  268.      [The   Pennsylvania   Act  8 
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ported  OD  tho  ground  that  the  time  for  deciding  what  is  or 
is  not  evidence,  ie  when  tlie  trial  takes  place;"*  and  that 
when  the  Act  told  the  jadge  what  was  and  was  not  then  to 
be  evidence,  he  waa  bonnd  to  decide  in  obedience  to  it  (a). 
Bnt  Eome  eti'ess  ie  also  to  be  laid  on  the  circnmstance  tlmt 
the  Act  did  not  come  into  opei-atiou  nntil  eiglit  montlts  af- 
tei'  its  passing ;  for  tho  concession  of  this  interval  seemed  to 
show  thut  the  hardship  in  qnestion  had  been  in  tho  contem- 
plation of  the  Legislature  and  had  been  thne  provided  for  (b). 
[In  the  absence  of  snch  a  provision,  though  not  becaase 
thereof,  a  Tcrmont  statato  reqniring  a  new  promise,  in  order 
to  liave  the  effect  of  taking  the  case  oat  of  tho  etatntc  of 
limitations,  to  be  in  writing,  was  held  not  to  bo  retrospec- 
tive.'" On  the  other  haud,]an  Act  whicii  was  passed  in 
Augnst,  bat  not  to  come  into  operation  till  October,  made 
non-traders  liable  to  bankruptcy,  waa  applied  to  a  pei-son  who 
contracted  a  debt  and  committed  an  act  of  bankruptcy  be- 
tween those  dates.  It  was  considered  that  no  injustice  was 
done,  since  the  Act  had  told  him  what  would  be  the  conse- 


nt the  defeasible  cbaracter  vf  dee<t| 
absolute  on  their  (nee,  "  made 
after  llie  passage  of  this  act,"  U  of 
coui'sc  icappliculile  to  insIrumcDts 
executed  bcfuro  Ibc  tict :  Nicolls 
V.  McDonald,  101  Po.  Bt.  014; 
U'irllvy'B  App.,  103  Id.  33.] 

">  It  is  said  tlinl  Btaiutes  cIihq;;- 
ing  tlie  rules  of  ovidenco  reapccting 
pasttranauclioas,  arc  to  be  regarded 
an  nffet^tlDg  tbo  remedy  only,  and 
not  as  impniiiiig  the  obligation  of 
CODtntcts ;  Herbert  v.  EasLon.  43 
Alii.  047.  And  it  in  said,  in  Joiir- 
ooiiy  V.  Olbaon.  60  Pa.  St.  57.  00, 
thiit  statutes  rctraspectively  vali- 
dating dcfeclive  nclitiowledgmenta 
of  deeds  nro  susiuinable  only  be- 
cause supposed  to  operate,  not  upon 
Ibc  deed,  or  courroct,  chaugingit, 
but  upon  tbe  mode  of  pixKiT.  At 
all  events,  Biicb  nets  have,  it  seenas, 
been  pretty  uniformly  susUiincd : 
see  Journeny  v.  Gibson,  eupra; 
Mercer  v.  Walsou,  1  Watts  (Pa. 
830 ;  Tnte  v.  Stooltztoos,  16  Seig. 
&  II.  (Pa.)  85  ;  Fegg  v.  Holcomb, 
64  Iowa,  031  ;  Dentzcl  v.  Waldle, 
80  Cal.  188.     And  &ce  PurceU  t. 


aoabom,  11  Ohio  St.  041.  wherean 
act  autboiizing  courts  to  correct 
mistakes  in  deeds  of  married 
women  Ilieretofore  or  thereafter 
made,  was  held  retrospective.  But 
see  McEwen  v.  Buckley's  Lessee, 
24  How.  343  ;  Ala.,  etc.,  Ins.  Ca 
V.  Boykin,  83  Alu.  610.  Tbe 
decision  In  Iloutsong  v.  Wnlf,  3S 
Ho.  174,  also  to  tbe  contrary,  was 
under  a  provision  of  the  constitu- 
tion forbidding  retrospective  legia- 
lallon.  In  Wright  v.  Oi-aham,  43 
Ark.  140,  it  was  held  rhat  an  act 
curing  defective  ackuowlodgmunta 
could  not,  in  the  Supreme  C'oiirl. 
be  applied  to  a  case  decided  belnw 
t>ef()re  tbe  passage  of  the  act.  Bui 
in  Underwood  v.  Lilly,  10  Scrg.  & 
R  (Pit.)  Q7,  H  judgment  wmb  beld 
cured  by  a  validating  act,  thou^ih 
n  writ  of  error  bad  issued  before  ila 
passage. 

(a)  Iter  Cresswell,  J.,  In  Marsbv. 

Higgins,  0  0.  B.  651,  1  L.  M.  &  P. 

But  comp.  sup.,  g  283. 
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qnence  of  contracting  the  debt,  before  be  contracted  it  (a). 
On  this  ground,  also,  it  was  held  that  the  11  &  12  Yict.  c.  43, 
8.  11,  wliicli  limits  the  time  for  taking  summary  proceedings 
before  justices  to  six  months  from  the  time  when  the  matter 
complained  of  arpse,  was  held  fatal  to  proceedings  begun 
after  the  passing  of  the  Act,  in  respect  of  a  matter  which 
had  arisen  more  tlian  six  months  before  it  was  passed  (/>) ; 
though  the  interval  between  the  passing  of  the  Act  and  its  . 
coming  into  operation  was  only  six  weeks.  If  the  act  had 
come  into  immediate  operation,  it  was  observed,  the  hard- 
ship would  have  been  so  great,  that  the  inference  might 
have  been  against  an  intention  to  give  it  a  retrospective 
operation  ;  but  the  provision  suspending  its  operation,  for 
however  short  a  time,  was  to  be  taken  as  an  intimation  that 
the  Legislature  had  provided  it  as  the  penod  within  which 
proceedings  respecting  antecedent  matteis  might  be  taken  (c). 
[Upon  similar  reasons,  a  retroactive  effect  was  given  to 
statutes  limiting  the  time  within  which  suits  might  bo 
brought,"*  and  judgment  liens  enforced,"*  where  ample  time 
was  left  for  the  bringing  of  suits  in  the  one  case,  and  the 
enforcement  of  existing  liens  in  the  other."'  And]  in  the 
same  way  the  10th  section  of  the  Merchantile  Law  Amend- 
ment Act,  1856,  which  enacted  that  no  person  should  be  en- 
titled  to  commence  an  action  after  the  time  limited,  by 
reason  of  his  being  abroad  or  in  prison,  was  held  to  apply  to 
causes  of  action  which  had  accrned  before  the  Act  was 
passed.  But  some  weight  was  due  to  the  circumstance  that 
another  section  of  the  same  Act  kept  alive  in  express  terms 
a  cause  of  action  already  accrued,  and  thus  afforded  the  in- 
ference that  no  such  intention  had  been  entertained,  as  none 
was  expressed,  as  regards  cases  under  the  10th  section  {d), 
[And  when  it  is  said  that  courts  will,  in  the  construction  of 
statutes,   presume   against    an   intention    to   invade  vested 

(a)  Exp.  Rashlelgh.  3  Ch.  D.  9  ;     846. 

comp.  Williams  v.  Harding,  L.  R.         "»  Piske  v.  Brings,  6  R.  I.  557. 
1  H.  L.  9.     [See  ante,  §  272.]  »•  Bui-well  v.  Tullis,  12  Minn. 

(b)  R.  v.  Leeds  R.  Co. ,  18  Q.  B.     672. 

843.  21  L.  J.  M.  C.  198.     See  per  »"  Comp.  ante,  §  279. 

BoviU,  C.  J ,  in  Ingsv.  London  and  ifi)  Cornhill  v.  Hudson.  8  E.  <& 

8.  W.  R  Co.,  L.  fi.  4  C.  P.  19.  B.  429;  27  L.  J.  Q.  B.  8  ;  Pardo  v. 

(c)  Per  Lord  Campbell,  18  Q.  B.  Bingham,  L.  R.  4  Ch.  785. 
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riglits,  a  distinction  is  to  be  drawa  between  the  rigbte  of 
private  citizens  and  riglits  of  counties,  incorporated  towns 
iiiiil  cities, — public  corporations  created  by  the  Legislature 
for  political  purposes,  and  invested  with  political  {wwers 
to  be  exercised  for  the  public  good  iu  the  administration 
of  civil  government, — in  fact,  in&tnimcnte  of  the  govem- 
imjiit,  subject  at  all  times  to  the  control  of  the  Legislature 
with  respect  to  their  duration,  powers,  rights  and  prop- 
erty, and  to  the  inspection,  regulation,  control  and 
direction,  in  respect  of  its  funds  and  franchises,  of  the 
government  as  the  sole  trustee  of  the  public  interest.  As 
ri^jjai'ds  such  corporations,  tliei-o  cannot,  in  any  proper  sense, 
he  any  question  of  an  invasion  of  vested  rights,  nor  any 
pi'csiimption  against  a  design  on  the  part  of  the  Legislature 
to  that  effect  whicU  could  materially  affect  the  construction 
of  a  statute,'"  beyond  the  general  presumption  against  an 
intention  to  change  the  law  or  the  provisions  of  a  charter. 

[Moreover,  an  act  may  affect  the  vested  interests  of  one 
class  of  persons  and  not  those  of  another.  For  instance,  an 
act  authorizing  devisees  to  mortgage  devised  property  for 
the  purpose  of  paying  the  testator's  debts  may  bind  the  heirs 
and  devisees  who  applied  for  the  act,  bat  cannot  affect  the 
rights  of  testator's  crcditoi-a."*] 

§285.  AcU  Raiating  to  Procadme. — In  several  of  tho  cases 
rtifcri'ed  to  in  the  preceding  section  the  construction,  though 
fatal  to  the  enforcement  of  a  vested  right,  by  shortening  the 
time  for  enforcing  it,  did  not  in  terms  take  away  any  stioh 
riglit ;  and  tbey  would,  consequently,  appear  to  fall  within 
the  general  principle  that  tho  pi-e^uniption  against  a  retro- 
epoutive  construction  has  no  application  to  enactments  which 
iilTuct  only  the  procedure  and  practice  of  the  Courts  {a), 
(.vL'ii  where  the  alteration  which  tho  statutes  make  has  been 
disadvantageous  to  one  of  the  parties.  Although  to  make  a 
law  for  punishing  that  which,  at  the  time  wbon  it  was  done, 
was  not  panishable,  is  contrary  to  sound  principle ;  n  law 

"•  Campbell'R   Case,  2    Btaad 
(Hd.)  20D. 

<a)  Wriglil  V,  Bale,  6  H.  4  N. 
227  i  SO  L.  J.  Ex.  40. 
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which  merely  alters  the  procedure  may,  with  perfect  propri- 
ety, be  made  applicable  to  past  as  well  as  future  transac- 
tions (a)  *  and  no  secondary  meaning  is  to  be  sought  for  an 
^enactment  of  such  a  kind,  ^o  person  has  a  vested  right  in 
Any  course  of  procedure  (5),  [nor  in  the  power  of  delaying 
justice,**  or  of  deriving  benefit  from  technical  and  formal 
matters  of  pleading."*]  He  has  only  the  right  of  prose- 
cution or  defence  in  the  manner  prescribed,  for  the  time 
l)cing,  by  or  for  the  Court  jn  which  he  sues  ;  and  if  statute 
altere  that  mode  of  procedure,  he  lias  no  other  right 
than  to  proceed  according  to  the  altered  mode  (c).  The 
remedy  does  not  alter  the  contract  or  the  tort ;  it  takes 
away  no  vested  right ;  for  the  defaulter  can  have  no  vested 
right  in  a  state  of  the  law  which  left  the  injured  party 
without,*"  or  with  only  a  defective,  remedy.  If  the  time 
for  pleading  were  shortened,  or  new  powers  of  amending 
were  given,  it  would  not  be  open  to  the  parties  to  gainsay 
£uch  a  change;  the  only  right  thus  interfered  with  being 
that  of  delaying  or  defeating  justice ;  a  right  little  worthy 
of  respect  {d), 

§  286.  The  general  principle,  indeed,  seems  to  be  that 
alterations  in  the  procedure  are  always  retrospective^  unless 
there  be  some  good  reason  against  it  {e\  Where,  for 
instance,  the  defendant  pleaded  to  an  action  for  a  small 
sum,  that  the  jurisdiction  of  the  Court  had  been  taken  away 
hy  a  Court  of  Keqnests  Act,  and  that  Act  was  repealed 
after  the  plea  but  before  the  trial ;  it  was  held  that  the 

(a)  Macaulay's   Hist.   Eng.  vol.  Warner  y.    Murdoch,    4   Ch.    D. 

iii.  715;Hmi  vol.  v.  43.  752. 

(&)  Per  MeUish,  L.  J.,  in  Costa  »»  In  Turnpike  Co.  v.  Com'lh, 

Kicu  V.    Erlanger,  8  Ch.   D.   69.  2  Watts  (Pa.)  433,  the  broad  prin- 

See  ex.   gr.,The  Dumfries  Swab,  ciple  is  asserted,  that,  wherever  a 

63,  and  cases,  sup. ,  §  177  ;  [Berry  right  exists,  but  no  remedy  to  en- 

V.  Clary,  77  Me.  4827)  force  it,  it  is  within  the  constitu- 

^^  People  V.   Tibbets,  4   Cow.  tional  power  of  the  Legislature  to 

(N.  Y.)  884, 892;  Hoffman  v.  Locke»  provide  one. 

19  Pa.  St.  57.  (d)  See  ex.  gr.  Cornish  v.  Hock- 

»"  Com'th  V.  Hall,  97  Mass.  570,  ing,  IE.  &  B.  602,  22  L.  J.  142 ; 

574.  Dash    v.  Van   Kleeck,    7   Johns. 

(c)  See  the  Judgments  of  Wilde,  (N.Y.)503;  The  People  v.  Tibbets, 

B.,  in  Wright  v.  Hale,  30  L.  J.  Ex.  4  Cowen,  (N.  Y.)  892. 

40  ;  6  H.  <&  N.  27 ;  and  of  Lord  {e)  See  per  Lord  Blackburn  in 

Wendeydftle    in     Atty.-Genl.     v.  Gardner  v.  Lucas,  3  A  pp.  608,  and 

Sillem,  10  H.  L.  704,  88  L.  J.  Ex.  Kimbray  v.  Draper,  L.  R.  8  Q.  B. 

^07;    and   per  James,   L.   J.,  in  168. 
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]]1aiatiff  was  entitled  to  jadgment  (a).  When  the  LegU1&- 
tiire  gave  a  new  remedy  by  the  Admiralty  Acts  of  1S40 
and  1861,  for  enforcing  rights  in  the  Admiralty,  thoae  Acts 
were  held  to  extend  to  rights  which  ]iad  accrned  before  the 
new  remedy  had  been  provided  (b).  So,  the  provision  of  the 
Common  Law  Procedure  Act  of  1852,  s.  128,  that  tlie 
plaintiff  might  issue  executioD  within  six  years  from  the 
recovery  of  a  judgment,  without  revival  of  the  judgment, 
was  held  to  apply  to  a  judgment  which  had  been  recov- 
ered  more  than  a  year  and  a  day  before  the  Act  was  paaaed, 
and  which  therefore  could  not  have  beea  put  in  force  under 
the  previOns  state  of  the  law  without  revival  (c).  The 
enactment  6  &  7  Tiet.  c.  73,  s.  87,  which  made  attorneys' 
bills  taxable,  for  work  done  out  of  Court,  and  which  also 
provided  that,  from  the  passing  of  the  Act,  no  attorney 
should  bring  an  action  for  costs  until  a  month  after  be  bad 
delivered  his  bill,  was  held  to  apply  to  costs  incurred 
before  the  passing  of  the  Act  (c^.  On  this  principle, 
the  3  &  4  Will.  4,  c.  42,  s.  31,  which  provides  that  in 
actions  brought  by  executors,  the  plaintiff  shall  be  liable  for 
costs,  was  lield  to  apply  to  an  action  begnn  before  the  Act 
came  into  operation  {e) ;  and  though  Littledale,  J.  (^),  and 
afterwards  Parke,  B,  (g),  disapproved  of  the  decision,  it  ap- 
peal's to  have  been  generally  concurred  in  by  the  Courts  (A). 
So,  the  Common  Law  Procedure  Act  of  1800,  which 
iJcprives  a  plaintiff,  in  an  action  for  a  wrong,  of  costs,  if  he 
recovers  by  verdict  less  than  five  pounds,  unices  the  judge 
certifies  in  his  favor,  was  held  to  apply  to  actions  begun 
before  the  Act  had  come  into  operation,  but  tried  after  (i) ; 


(a)  Wame  v.  Beresford,  8  M.  & 

W.  848.     [See  ante.  S  278.] 

(S)  Tlie  Alexander  XarBen,  1  W. 
Roh.  388.  See  Tho  Iroasides, 
LusH.  458 ;  81  h.  J.  P.  M.  &  A. 
15fl. 

<e)  Boodle  v.  Dnvis,  8  Ex.  851. 
23  r..  J.  Ek.  60. 

(d)Binns  V.  Hey,  1  Dowl.  A  L. 
68:  Brooks  v.  Bockelt,  9  Q.  B. 
847 ;  Si^addiiig  v.  EylcB.  Id.  858. 

fe)  Fri'BmaH  v.  MnyeB,  1  A..  &  B. 
3.^8 ;  Pi.  kup  v.  Wharton.  2  C.  & 
M.  405  ;  Orwit  v.  Kemp,  Id.  086  ; 


Exp.  Dawson,  L.  R  19  Eq.  433. 

(/)  1  A.  &  E.  841. 

(g)  In  Pinhorn  t.  Sonster,  8  Ex, 
138.  21  L.  J.  837. 

(A)ftr  Chiinnell,  B.,  In  Wright 
T.  Hale,  80  L.  J.  Ex.  43  ;  per  Wood. 
V.  Cin^Lord,  IK.  &  J.  90.  24 
L.  J.  Ch.  146. 

(0  Wriitht  T.  Hale.  6  H.  &  N. 
237.  30  L.  J.  Ei.  40.  [But  see 
Atkins  V.  Pitcher,  81  Hun  (N.  T-) 
852,  whore,  in  the  cose  of  an  nppen,] 
tiy  a  defcndaat  from  a  Juatir^'s. 
judgment   to   the   county   court  > 
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and  a  Bimilar  effect  was  given  to  the  Ooontj  Oourts  Act  of 
1867,  as  regards  giving  secaritj  for  costs  (a).  The  pro- 
vision which  extended  the  time  for  making  decrees  nisi 
absolute  from  three  to  six  months,  applied  to  suit  pending 
when  the  Act  came  into  operation  (ft). 

§  287.  [In  this  country,  the  genera]  rnle  seems  to  be,  in 
accordance  with  the  English,  that  statutes  pertaining  to  the 
remedy,  i,  e.,  sncli  as  relate  to  the  course  and  form  of  pro- 
ceedings for  the  enfo^ement  of  a  right,  but  do  not  affect 
the  substance  of  the  judgment  pronounced,'"  and  neither 
directly  nor  indirectly  destroy  all  remedy  whatever  for  the 
enforcement  of  the  right,***  are  retrospective,  so  as  to  apply 
to  causes  of  action  subsisting  at  the  date  of  their  passage/'* 
A  few  illustrations  will  serve  to  elucidate  the  application  of 
this  rule.  A  statute  giving  to  plaintiff  suing  for  purchase- 
money  of  land  a  lien  thereon  in  the  vendee's  hands,  and 
authorizing  a  proceeding  in  rem  against  the  same  in  addition 
to  a  personal  judgment  against  the  defendant,  was  held  to 
apply  to  causes  of  action  existing  at  the  date  of  the  passage 
of  the  enactment  ;'**  and  such  was  the  construction  of  an  act 
permitting  attachments  against  foreign  coi-porations  ;***  of  an 
act  regulating  suits  against  sheriffs  ;'**  of  an  act  allowing 
mortgagors  and  mortgagees,  when  the  mortgaged  land  is 
taken  for  public  uses,  to  join  in  a  petition  for  damages/** 

before   Sept.    1.  1880,  when   the  407;    Lawrence    li.    R.    Co.    t. 

existing  code  of  New  York  went  Mahoning   Co.,  85    Ohio   St.   1  ; 

into  effect,  it  was  held  that  the  Bish.,   Wr.  L.,   §84;  and  cases 

costs  were  regulated  by  tbe  old  infra. 

code.    And  see  Caldwell  v.  State,  *^  Excels.     Manuf  g     Co.     v. 

55  Ala.  138.  ante,  8.277.]  Eevser,    62    Miss.     155.     Comp. 

(a)  Eimbray  v.  Draper,  L.  R.  8  ante,  |  280. 

Q.  B.  160.    See  another  instance  ^'^  Coosa  River  Steamb.  Co.  v. 

in  Wattou  v.  Watton,  L.  R.  1  P.  &  Barclay,  30  Ala.  120. 

M.  227.  '"  CoUier  v.  State,  10  Ind.  58. 

(b)  Watton  v.  Watton,  1  P.  A  The  act,  in  this  cnse,  provided  that 
M.  227.  "all  rights  of  actions  secured  by 

'^  Morton  v.  Valentine,  15  La.  existing  laws  may  be  prosecuted 

An.  150.  in  '  the  manner  provided  in  this 

***  Richardson  y.  Cook,  87  Yt.  act,"    and   repealed    inconsistent 

599.  provisions. 

»»  See  Sampeyreac  v.  U.  S.,  7  Pet.         '••  Wood  v.   Westborongh,  140 

222  ;    People   v.    Supervisors,    63  Mass.  403.  so  as  to  be  applicable  to 

Barb.  (N.  T.)  85  ;  People  v.  Tib-  a  proceeding  begun  after  the  act 

bets,  4  Cow.  (N.  T.)  884 ;  Matter  took  effect,  thoueh  the  land  had 

of  Beams,  17  How.  Pr.  (N.  Y.)  been  previously  taken.    The  act  is 

459 ;  Dobbins  v.  Bank,   112   111.  said  to  be  remedial,  and  hence  the 

5.>8;  Lane  v.  Nelson,  79  Pa.  St.  construction. 
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Upon  tliG  same  priDei|)]e,  an  act  anthoriziDg  jnatices  of  tlio 
peace  to  issue  garnisliee  procesE  was  Iield  applicable  to  jndg- 
mente  rendered  before  its  enactment;'**  an  act  limiting  tlio 
amount  of  the  atCorneyfcc  to  be  taxed  npon  tlio  forecloani-e 
of  school  fnnd  mo^^gagcs,  to  a  mortgage  previonely  given  ;'" 
an  act  forbidding  a  party  who  received  money,  etc.,  ae  a  con- 
sideration for  a  eonti-actiniideon  Sunday  to  defend  an  action 
on  the  contract  on  that  ground  without  restoring  the  couBide- 
nitioii ;"'  im  act  authorizing assignees^of  notes  not  negotiable 
tn  sue  tliereon  w  their  own  names,  to  assignments  made  before 
its  passage  ;'"  a  provision  that  jud;^ment  against  tlie  principal 
in  an  injiinctinn  liond  shall  conclude  the  surety  also,  to  a  bond 
executed  before  the  act.'"  And  so,  an  act  dispensing,  in 
Older  to  a  recovery  upon  an  official  bond,  with  the  necessity 
of  previously  eatablishi  ng  a  devastavit  against  the  principal,"* 
and  an  act  changing  the  mode  of  appraising  property  for 
sale  on  the  foreclosure  of  mortgages."*  The  various 
statiiti'S  authorizing  married  women  to  suo  alone  upon  con- 
tracts"' and  for  injuries  done  to  their  persons  or  charaetei's, 
and  making  the  damages  recovered  their  separate  property, 
have  been  construed  to  embrace  causes  of  action  arising 
before  the  passage  of  tJie  act,  where  the  suit  was  not  com- 
menced until  after  the  siime."*  And  acts  extending  the 
period  of  limitation  for  certain  purposes,  and  waiving  condi- 
tions prescribed  by  former  acts  in  regard  to,  e.  g.,  the  issuing 
of  executions,  have  been  permitted  a  retrospective  operation 
clearly  intended  by  them."'  Au  act  subjecting  lands  to  sale 
npon  execution  for  the  satisfaction  of  judgments  was  held  to 


loiTH.  51 

■"Be    „ 

'"  llailan 
39:  Uiitnoltotliof'XleDtof  cxciurt- 
ing  nny  defence  tbiit  miglit  Lavi 
bi.'cn  made  in  hhUs  llirrcna  in  llii 
iiQitios  of  Ilie  pnyees :  Ibid, 

'+»  Pickett    V.    Boyd,    11    Le' 
(TL-nn.)40B. 

"'  Winslow   v.    Peopli 


III. 


"•  Bull  V.  Bullard.  62  Barb. 
(N.  T.)  141  ;  Losna  v.  LoRan.  77 
Ind.  558;  Weldnn  v.  Winslow, 
L.  K.  18  Q.  B.  D.  TM  :  Severance 
V.  Civil  8orv.  Supply  Ass'n,  48- 
L.  T.  N,  8.  486.  Comp.  contra : 
Weldon  v.  Riviere.  63  L.  J.  Q.  B. 
D.  448. 

I"  See  Hencliall  v.  Schmldiz,  60 
Mo.  454;  Cupcitnt)  v.  Martin,  4 
W.  Va.  138 1  Biich  acta  licing 
regarded  as  iiffectiiig  tbe  remedy 
only  :  see  Slute  v.  Moore,  42  N.  J. 
L.  208  ;  Brewalei'  v.  Bi«wBl«r,  82 
Baib.  (N.  Y.)  428.  Comp.  ante, 
§278. 
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apply  to  judgments  obtained  apon  contracts  made  before  its 
passage.*"* 

§  288.  Effect  ol  Acts  Relating  to  Proc«dare  only  on  Pending  Pro  - 
oeedings.— [Indeed,  mnch  of  this  kind  of  legislation  is  held  to 
apply,  not  only  to  existing  causes  of  action,  but  also  to  pend- 
ing proceedings."'  It  is  said,  that  an  act  dealing  with  proced- 
ure only  applies,  unless  the  contrary  intention  is  expressed, 
to  all  actions  falling  within  its  terms,  whether  commenced 
before  or  after  the  enactment.'**  Thus,  an  act  giving  appeals 
from  certain  enumerated  judgments  and  orders,  applies  to 
such  judgments  and  orders  made  prior  to  its  passage  ;"'  as 
does  an  act  providing  for  the  granting  of  summary  relief,  by 
the  court  or  a  judge  at  chambers,  from  an  order,  judgment, 
etc.,  of  the  court  in  certain  cases;***  and  an  act  extending 
the  time  within  which  a  garnishee  in  a  justice's  court  may 
file  his  answer,**'  or  limiting,  by  way  of  amendment  to  a 
former  act  prescribing  no  period,  the  right  of  appeal  from 
township  boards  of  equalization  to  sixty  days  after  adjoin- 
raent,***  or  imposing  additional  requirements  upon  parties 
applying  for  a  change  of  venue. **^  So,  kn  act  enlarging  the 
jurisdiction  of  the  United  States  Circuit  Court  was  held 
applicable  to  pending  causes.**"  And  the  same  operation 
•  was  given  to  an  act  directing  that,  where  a  distributee  of  an 
intestate's  estate  is  unable  to  give  the  security  to  refund 
required  by  it,  the  fund  shall  be  put  at  interest  upon  secur- 


»«>  ReardoD  v.  Searcy,  2  Bibb 
(Ky.)  202.  But  a  subsequent  act 
rcsti'iciing  the  operation  of  the 
former  one,  to  contracts  made  after 
its  enactment  was  not  permitted  to 
affect  the  validity  of  a  sale  of  land 
upon  execution  on  a  judgment 
npon  a  contract  made  before  the 
passage  of  the  original  act,  but 
before  the  enactment  of  the  restrict- 
ing: one. 

»"  See  Bish.,  Wr.  L.  §  84 ; 
Comp.  ante,  §  282.  See  Denman 
V.  McGuire,  2  Centr.  Rep.  104, 
where  proceedings  begun  under 
the  K.  T.  Code  of  Kcmed.  Just 
and  continued  under  the  Code  of 
Procedure  were  held  valid. 

»«  Singer  v.  Hasson.  50  L.  T. 
K.  8.  826 ;  Larkin  v.  Saffarans,  15 


Fed.  Rep.  147;  Koch's  Est.,  5 
Rawle  (Pa.)  338.  See  also  Indian- 
apolis V.  Imberry,  17  Ind.  175. 

»»  McNamara  v.  U.  R  Co.,  12 
Minu.  388.  Compare,  however,  as 
to  prospective  operation  of  an 
act  giving  writ  of  error:  Kingsbury 
V.  Sperry,  119  III.  279,  and  post,  § 
290 

>"  Bensley  v.  Ellis,  .89  Cal.  309. 

»*»  Willis  V.  Finchor,  68  Ga.  444. 

"•  Slocum  V.  Fayette  Co.,  61 
Iowa,  169.  See  ante,  §  272,  and 
post,  g  289. 

»"  Lee  V.  Buckheit,  49  Wis.  54. 
The  new  law  took  effect  pending 
an  appeal  from  an  order  changing 
the  venue. 

***  Larkin  v.  Saffarans,  15  Fed. 
Rep.  147.    See  ante,  §  271. 
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ity  to  be  approved  by  the  Orphans'  Court  ;**•  to  acts  relating 
to  amendments  of  affidavits  and  certification  of  sncli  as  are 
taken  in  another  state  ;'**  to  a  statute  regulating  t]\e  invest- 
ment of  the  proceeds  of  sale  under  judicial  decree,  the  sale 
being  made  after,  under  a  decree  made  before,  the  passage 
of  the  act;"*  and  to  acts  giving  the  Government  the  right 
of  peremptory  challenge  in  criminal  cases,*"  authorizing 
amendments  of  the  defendant's  name  in  indictments,*"  or 
changing  the  forms  of  procedure  for  the  trial  of  offences.*** 

§  289  [On  the  other  hand,  it  has  been  said  that  proceed- 
ings already  pending  at  the  time  of  the  enactment,  even  of 
statutes  merely  affecting  remedies,  are  to  be  deemed  exempt 
from  their  operation,  unless  a  contrary  intent  apjx^ars  ;*" 
and  it  has  been  accordingly  held  that  a  statute  passed  after 
the  commencement  of  an  action,  changing  the  mode  of  pro 
cedure,  has  no  application  to  such  action  ;*"  that  an  act  regu- 
lating  the  matter  of  review  and  new  trials  did  not  take 
away  the  right  of  review  in  pending  actions,  or  where  judg- 
ment had  been  rendered,  but  the  time  limited  by  the  old 
law  for  review  had  not  expired  ;*"  that  an  act  regulating 
executions  did  not  apply  to  judgments  rendei'ed  before  its 
passage  ;*"  and  that  an  act  directing  that  in  all  indictments 
for  murder,  the  degree  of  the  crime  charged  shall  be  alleged 
was  not  to  be  construed  so  as  to  apply  to  pending  indict- 
ments to  which  the  defendant  had  not  yet  pleaded.*"] 

§  290.  liimito  of  this  Rule. — But  the  new  procedure 
would  be  presumedly  inapplicable,  where  its  application 
would  prejudice  rights  established  under  the  old  (a);   or 


"•Koch's  Est.,  6  Rawle  (Pa.) 
838 

"<>  Rosenthal  v.  Wehe,  68  Wis.  621. 

'"  Gill  v.  Wells,  69  Md.  492. 

"«  Walston  V.  Com'th,  10  B. 
Mod.  (Ky.)  15. 

»•»  Slate  V.  Manning,  14  Tex.  402. 

*•*  People  V.  Mortimer,  46  Cal. 
114. 

»«*  Trist  v.  Cabenas,  18  Abb.  Pr. 
(N.  Y.)  143. 

»••  Merwln  v.  Ballard,  66  N.  C. 
898 

»«  Rowell  V.  R.  R.  Co.,  59  N.  H. 
86.    Doe,    C.    J.,  doubting,    and 


Foster  and  Bingham,  JJ.,  dissent- 
ing. 

^«  Stiles  V.  Murphy,  4  Ohio,  816. 

"•  State  V.  Smith.  88  Conn.  897. 
And  see  Miibry  v.  Baxter,  11 
Heisk.  (Tenn.)  682.  where  it  was 
held  that  an  act  giving  joint 
defendants  the  right  to  sever,  and 
Olio  to  have  a  change  of  venue  to 
the  county  of  his  residence,  could 
not  constitutionally  apply  to  pend- 
ing causes,  as  being  judicial  and 
changing  the  remedy.  See  ante,  g 
282. 

(a)  Exp.  PhcBniz  Bessemer  Oo.« 
45  L.  J.  Ch.  11. 
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wonid  involve  a  breach  of  faith  between  the  parties.  For 
this  reason,  those  provisions  of  the  Common  Law  ^roced- 
are  Act  of  1854,  s.  32,  which  permitted  error  to  be  brought 
on  a  judgment  npon  a  special  case,  and  gave  an  appeal  upon 
a  point  reserved  at  the  trial,  were  held  not  to  apply  where 
the  special  case  was  agreed  to,  and  the  point  was  reserved 
before  the  Act  came  into  operation  (a).  Where  a  special 
demurrer  stood  for  argument  before  the  passing  of  the  first 
Common  Law  Procedure  Act,  it  was  held  that  the  judgment 
was  not  to  be  a£Eected  by  that  Act,  which  abolished  special 
demurrers,  but  must  bo  governed  by  the  earlier  law  (ft). 
The  judgment  was,  in  strictness,  due  before  the  Act,  and 
the  delay  of  the  Court  ought  not  to  afPect  it. 

[Where,  however,  a  right  has  been  only  partially  ac- 
quired under  a  statute,  and  remains  inchoate  at  the  time  of 
enactment  of  another,  changing  the  method  of  its  prosecu- 
tion and  perfection,  the  procedure  prescribed  for  that  pur- 
pose by  the  latter  must  be  pursued,  or  the  riglit  remain  un- 
perfected/^'  Thus,  where  a  defendant's  real  estate  was  sold 
on  execution  in  August,  1829,  a  statute  then  giving  a  credit- 
or, who  had  a  judgment  which  was  a  lien  on  the  land,  fif- 
teen months  to  redeem,  upon  payment  of  the  amount  of  the 
bid,  and  ten  per  cent,  interest  thereon  ;  and  before  Novem- 
ber, 1830,  when  said  period  would,  under  the  law  in  force 
at  the  time  of  the  sale,  have  expired,  a  body  of  revised  stat- 
utes went  into  effect,  supei^seding  the  former  statute  upon 
this  subject,  and  requiring,  for  redemption  by  a  creditor, 
the  payment  of  the  bid  with  seven  per  cent,  interest,  but 
also  requiring  him  to  produce  to  the  sheriff  a  certified  copy 
of  the  docket  of  his  judgment ;  it  was  held  that,  whilst  the 
purchaser  remained  entitled  to  receive  the  amount  of  his 
bid  with  ten  per  cent,  interest,  his  right  thereto  having 
vested  in  him  before  the  revised  statutes  went  into  effect. 


(a)  Hugbes  v.  Lumley,  24  L^  J. 
Q.  B.  29;  4E.  <& B.  274.  Vansittart 
9.  Taylor.  4  E.  &  B.  910,  24  L.  J. 
Q.  B.  198.    See  sup.  note  158. 

(5)Pinhorn  v.  Booster,  21  L.  J. 
Ex.  886,  8  Ex.  188.  Bee  also  li.  v. 
Crowan.  14  Q.  B.  221;  Hobson  v. 
Neale.  8  Ex.  181,  22  L.  J.  25,  179. 
[And  see  ante,  g  282.   A  provision, 


that  *'  demurrers  for  formal  defects 
are  abolished,  and  those  only  for 
substantial  defects  are  allowed," 
was  held  to  abolish  special,  but  to 
preserve  general  demurrers :  Hobbs 
V.  R.  R.  Co.,  9  Heisk.  (Tenu.)  873. 
"®  People  V.  Livingstone.  6 
Wend.  (N.  Y.)  626.  Bee  ante, 
§281. 
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the  omieeion  of  tlie  creditor  to  produce  tlie  certiiicate  re- 
qiiii-ed  by  the  latter  was  fatal  to  liie  claim  to  succeed  to  tbe 
rights  of  the  purchaser.'" 

§291.  OtmUvauid  Daclaraiory  Lawi— [However  earuesUy 
the  policy  of  all  retrospective  ie^isjatioD  may,  upon  princi- 
ple, be  deprecated,  it  le  niidonbtedly  true,  tliat, "  our  legisla- 
tni'us  are  couetantly.  pa&sing  laws  of  a  retrospective  character. 
Such  are  the  laws  declaring  certain  acts  of  persons  irregularly 
elected,  valid  I  correcting  assessment  rolls  irregularly  made ; 
and  many  others  of  like  character.  These  laws  have  never 
been  questioned  ;  and  the  denial  of  the  power  would,  in  a 
new  country,  where  forms  are  often  overlooked,  lead  to  very 
seriuiis  consequences."""  It  cannot,  of  course,  be  the  pur- 
pose of  this  work,  to  examine  into  the  question  of  the  constitu- 
tionality of  such  acts  in  genera],  or  under  particular  constitu- 
tionul  provisions  affecting  special  legislation,  iiud  the  like ;  nor 
to  inquire  whether  the  plea  of  infancy  which  has  been  put  for- 
w;ird  in  ao  many  instances  to  justify  departures  from  sound 
principles  of  eironomics  as  well  as  of  jurisprudence,  can,  at 
tliQ  present  day,  be  entitled  to  respect,  at  least  in  those  states 
which  maybe  supposed  to  have  arrived  at  a  stage  of  civilized 
development  subjecting  their  institutions,  legislation  and 
policy  to  rules  and  criticienis  beyond  tlie  immunities  of  the 
piiiiifore.  It  is  a  proposition  too  well  settled  by  authority 
to  ;)dinit  of  dispute,  or  cull  for  extended  discussion,  that  cur- 
ytive  acts,  especially  upon  matters  of  public  concern,  are  to 
be  allowed  tbe  retroactive  effect  they  are  clearly  intended  to 
have,  even  though  vested  rights  and  decisions  of  courts  be 
set  aside  by  ibem,  so  long  as  they  do  not  undertake  to  infuse 
life  into  pi'oceedings  utterly  void  for  want  of  jurisdiction,"* 
aiul  do  not  contravene  the  constitutional  provisions  against 
laws  impairing  the  obligation  of  contracts  and  ex  post  facto 
laws,  or  any  other  provision  of  the  particular  constitution  to 
which  the  Legislature  passing  them  may  be  subject."*     The 

'"  People  T.  Livingstone,  Bupra. 

'"  Podgw.,   p.  134.   citing  8yra-      _  . 

cusG  Cily  B'k  v.   Davis,  16  Barb.  Til.  824,  Ssd.    diu  suv  unui  v.  oca. 

(N,     y.)    188;   1    Kent,    Comm.,  Disir..  57  Pa.  St.  433. 

■4.,j.  '"  See  Otoe  Co.  v.  BHldwin,  111 

''s    Bee    Cooley,    Const.    Lim.,  U.  8.  1 ;  Underwood  v.  Lilly,  10 
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purpose  of  these  sections  is  merely  to  point  out  the  effect, 
upon  the  construction  of  such,  and  acts  declaratory  of  former 
statutes  or  rules  of  law, of  the  presumption  against  an  intention 
to  legislate  retrospectively,  and  possibly  of  a  constitutional  pro- 
hibition against  retrospective  operation  in  the  particular  class 
of  cases  to  which  the  act  is  to  be  applied,  coupled  with  the 
necessity  of  giving,  if  practicable,  a  lawful  and  reasonable  ope- 
ration to  the  expression  of  the  legislative  will. 

§  292.  [If  possible,  such  legislation  will  be  regarded  as 
intended  only  to  lay  down  a  rule  for  future  cases."*    Thus^ 
a  resolution  of  the  Legislature  validating  the  acts  of  certain 
officers  performed  before  institution  of  a  suit  pending  at  the 
adoption  of  the  resolution,  was  held  not  to  be  available  in  it 
unless  a  purpose  which  would  make  it  so  was  expressed  in 
the  same."*    Statutes  declaring  the  act  of  a  notary  public, 
after  expiration  of  his  office,  valid,"^  and  that  tax  sales  shall 
not  be  set  aside  on  account  of  certain  defects  in  the  notice"* 
were  alike  held  applicable  to  future  cases  only.     An  act 
declaring  that  a  certain  notice  required  by  another  net  to  a 
city  of  a  defect  "shall  not  be  deemed  invalid"  because  of 
'^any  inaccuracy  [not  intended  to   mislead]  in  stating  the 
time,  place,  or  cause  of  the  injury,"  was  held  inapplicable 
to  a  notice  given  before,  though  controlling  in  the  case  of 
notices  given  after,  the  enactment."*     So,  it  was  held  that  a 
legislative  declaration  that  the  provisions  of  an  earlier  act 
'^authorizing  a  married  woman  to  carry  on  any  trade  or 
business  on  her  sole  and  separate  account,  shall  be  so  con- 
strued as  not  to  allow  her  to  enter  into  co-partnership  in 
business  with  any  person,"  in  legal  effect  declared,  that, 
thereafter,  no  married  woman  should  have  that  right  or 
power. *••     So,  an  act  declaring  that  a  previous  act  should  not 

Serg.  &  R.  (Pa.)  97;  Com'th  v.  S..  etc.,  Agency.  74  Mo.  467. 

Marshall,  69  Pa.  St.  828;  Lane  v,  "'Linn    v.    Scotr,    8  Tex.  67. 

Nelson.  79  Id.  407  ;  Spinning  v,  "'  Bernier  v.  Beckur.  87  Ohio  St. 

Bnild'g,  etc..  Ass'n,  26  Ohio  St.  72. 

483;  King  f>.  Course,  25  Ind.  202;  "•Citizens*  Gas   Light  Co.    c. 

Sedgwick,  pp.  141-144,   and  note  State.  44  N.  J.  L.  648. 

Ourative  Statutes,     See  also  ante.  "•  Shallow  v.  Snlem,  136  Mass. 

§  284.  note  123.  186.      And  see  Forster  v.  Forster, 

"»  See  Journeay  f?.   Gibson,  56  129  Id.  559. 

Pa.   St,   57.    61.      Lambcrtson   v,  »w  Todd    v     Clapp.    118    Mjisr, 

Hogan.  2  Id.  22  ;  McNicbol  v.  U.  495. 
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be  coiiBtraed  ob  iDoreasing  the  emolniDents  of  oertain  officen 
"at  ths  date  of  its  pasaage.'""  And  an  act  regulating  the 
constnictioQ  of  certain  donbtfal  expreseions  in  wills,  was 
liclJ  uot  to  aid  the  cODStractioo  of  one  taking  effect  before 
the  enactment."*  And  this  rale  denyingBDch  statDtee  a  retro- 
Bpective,  and  restricting  them  to  a  proepeetive,  operation  is  . 
especially,  it  is  said  always, "*  to  be  observed,  where  the 
declaratory  act  nndertakes  to  pnt  a  constrnction  upon  another 
act  which  has  already  received  a  different  jadicial  construc- 
tion.'"* Hence,  an  act  legalizing  a  tax  roll,  and  curing  its 
defects,  was  constrned  as  not  affecting  an  existing  judgment 
fur  trespass  against  officers  for  seizing  and  eeliing  property  to 
pay  a  tax  thereunder ;'"  nor  an  act  legalizing  an  assessment, 
assessment  roll  and  delingaent  list,  a.  jndgment  declaring  the 
levy  invalid."*  And  an  act  authorizing  acori>orationtodoa 
thing  it  had  already  done,  and  validating  the  same,  was  held 
prospective  only,  and  not  affecting  the  rights  of  a  plaintiff 
in  litigation  at  the  passage  of  the  act.'" 

§  293.  [But,  where  snch  a  oonstraction  is  impossible, 
where  the  "  language  is  plainly  retrospective,""*  whilst  it 
iiinBt  be  given  the  effect  it  clearly  is  intended  to  have,  it  is  not 
to  be  extended  beyond  the  plain  intent  of  the  Legislature.'" 
ThiiB,  an  act  undertaking  to  validate  a  void  assessment  on  a 
city  lot  for  a  street  improvement  was  held,  at  ail*eventf^  not 

where,  on  March  4.  1865,  a  flnol 
judgment  liad  been  obtained 
eojoining  coiintj  officers  from  issu- 
ing warrants  to  pay  au  iinautbor- 
ized  Bpproprinlion  miule  by  them  ; 


'»'  Bassett  v.  U.  8.  3  Ct.  of  CI. 
448.  Anil  see  Lea  Bois  v.  Bramell, 
4  How.  44S,  for  almilar  construc- 
tion of  an  net  validating  certtua 
titles. 

'"  James  y.  Rowland,  68  Md. 
402.  Scu  nnle,  §  274.  But  com- 
pare .\i];iiiis  V.  Chaplin,  1  Hill,  Ch. 
(S.  C.)~'Ik],  wbereanact  dPLlavinjj 
tliiit  iiii  \\«ids  of  inlieritaDce  bIibII 
be  iK(i-;iry  to  convey  n  fee  by 
pprated   retrospectively ; 


^384. 


>'  Lamtiertson  v,  Hogan,  2  Pa. 

St.  23. 

'»  See  Ibid.;  Eupfert  v.  Build's 

Ass'ii,  ;!0  Pa.  St.  4((5  ;  Lincoln  B. 
&  S.  A^^^■^>  V.  Qrabam,  7  Neb.  173. 

'"  51. .-.I-  V.  White.  29  Mich.  CB. 

■"P-,;>le  V.  Mof.re.  1  Idaho  N. 
a.  m'.  [lut  B»c  nnle,  g  284.  note, 
and  Kiujr  v.  Course.  26  lud.  302, 


1865,  to  take  effect  from  and  after 
its  passage  and  publication  io  cer- 
inln  newapHpera,  wliich  publication 
was  made  on  Mareli  4,  1865, 
it  was  held  that  the  Icgnllziog  stat- 
ute went  beyond  the  judgment, 
validated  the  appropviaiioa  ab 
Initio,  and  rendered  the  judgment 
erroneous.  Comp.  Reia  v.  Qraff, 
SI  Cal.  86,  post,  i  893. 

in  Cunnrngbam's  App.,  106  Pa, 
St.  646. 

■*■  Joumeay  v,  Qlbson,  66  Pa, 
6t.  67.  61. 

"^  Ibid.,  at  p.  ea 
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to  Talidate  the  same,  by  relation,  as  of  the  date  when  it  was 
made,  bat  only  at  the  date  of  the  passage  of  the  act.'**  Yet, 
in  so  far  as  such  statutes  are  remedial,  they  are  to  be  con- 
strued as  remedial  statutes  are ;"'  so  that  an  act  which  vali- 
dated acknowledgments  of  deeds  made  before  officers  of 
other  states,  was  held  to  embrace  such  an  acknowledgment  of 
a  mortgage.'** 

§  294.  Aiii«ndm«nta.-- [It  was  declared  in  Enj^and  that  an 
act  of  Parliament  made  to  correct  an  error  of  omission 
committed  in  a  former  statute  of  the  same  session,  relates 
back  to  the  time  when  the  first  act  was  passed,  and  the  two 
must  be  taken  together  as  though  thej  were  one  and  tlio 
same  act,  the  first  being  read  as  containing  in  itself,  in 
words,  the  amendment  supplied  by  the  last ;  so  that  goods 
exported  before  the  second  law  passed,  but  only  shipped  on 
hoard  before  the  first,  of  which  the  second  was  an  amend- 
ment, was  enacted,  where  liable  to  the  duties  imposed  upon 
the  essportation  of  goods.***  This  result  would  seem  to  How 
logically  from  the  theory  formerly  accepted  that  every 
statute  ^  commenced  from  the  beginning  of  the  session  at 
which  it  was  enacted,'*^  and  there  is,  therefore,  nothing  in 
it  which  would  seem  to  give  amendments,  as  snch,  a 
retroactive  operation.  And  such  is  certainly  not  the  proper 
understanding.'**  No  doubt,  a  statute  which  is  amended  is 
thereafter,  and  as  to  all  acts  subsequently  done,  to  be  con- 
strued as  if  the  amendments  had  always  been  there,"*  and 
the  amendment  itself  so  thoroughly  becomes  a  part  of  the 
original  statute,  that  it  must  be  construed  in  view  of  the 
original  statute  as  it  stands   after  the    amendments  are 


i»Reis  V.  Graff,  51  Cal.  86. 
Gomp.  King  v.  Course,  25  Ind. 
203,  ante.  §  292,  note. 

*"  Joumeay  v.  Gibson,  ubi 
supra. 

»« Ibid. 

>•»  Atty.-Genl.  v.  Pougett,2Price, 
881,  in  Patter's  Dwarris,  p.  172. 

»•*  See  post,  g  497. 

»•  See  Bish..  Wr.  L..  §  152a. 

>»«  Holbi-ook  V.  Nicbol.  86  111. 
161;  Turney  v.  Wilton,  Id.  885 ; 
Kamerick  v.  Castleman,  21  Mo. 
App.  687;  People  v.  Sweetser,  1 


Dak.  808.  And  see  Ludington  v. 
U.  S.,  15  Ct.  of  CI.  458,  where  the 
act  of  1875,  to  correct  errors  and 
supply  omissions  in  the  Rev.  Stat. , 
amending  the  same  by  adding  cer- 
tain provisions  was  held  construa- 
ble,  not  as  a  new  enactment,  but  as 
if  the  Rev.  SUitutes  had  been  origi- 
nally adopted  with  the  alterations 
thus  made  incorporated  in  them  in 
their  proper  places,  and  that  they 
were  all  subject  to  the  provisions 
of  g§  5595  and  5601  of  the  Rev. 
Stat. 
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introdaced,  and  the  matters  superseded  by  the  amendments 
eliminated."^  Hence,  where  certain  amendments  to  an  act 
gave  justices  of  the  peac^  concurrent  jurisdiction  with  the 
common  pleas  "  under  the  restrictions  and  limitations  herein 
provided/'  this  was  held  to  refer  to  the  restrictions  and 
limitations  provided  in  the  original  act  as  it  stood  after  all 
the  amendments  made  thereto  were  introduced  into  the  same, 
in  their  proper  places."'  But  even  where  the  amendment 
merges  portions  ofsthe  original  act  in  the  new  provisions, *•• 
so  that,  from  the  time  of  the  amendment,  the  whole  force 
of  the  enactment  as  to  transactions  subsequent  to  it  rests  upon 
it,  the  old  act  retaining  no  vitality  distinct  from  the  new 
one,  it  may  yet  be  referi-ed  to  as  controlling  past  trans- 
actions ;*••  and  even  an  amendment  of  an  act  "  so  as  to  read" 
in  a  prescribed  way  has  no  retroactive  force,  but  is  to  be 
understood  as  enacted  when  the  amendment  takes  effect. •*' 
So,  too,  an  amendment  of  a  former  law,  the  amendment 
declaring  valid  certain  acknowledgments  or  probates  of 
deeds,  defective  under  the  original  act,  was  held  not  to  be 
retroactive,  so  as  to  validate  an  acknowledgment,  etc.,  defec- 
tively made  under  the  latter  before  the  passage  of  the 
amendment.'** 


"'  See  McKibben  ▼.  Lester,  6 
Ohio  St.  627;  People  v.  Sweetser, 
supra. 

'•*  Ibid.  And  see,  for  similar 
constructions,  ante,  §  196. 

'w  See  nnte,  §  195-106. 

•200  People    V.    Superv'rs,    Mont- 

f  ornery.  67  N.  Y.   109 ;  Moore  v. 
lausert,   49  Id.  332;  Goodno  v. 
Osbl^o8h.3lWi8.  127. 

«o»  Ely  V.  Holton.  15  N.  Y.  595 ; 
Hay  V.  'Gage,  36  Barb.  (N.  Y.)  447; 
Kelsey  V.  Kendall,  48  Vt.  24  ;  Kam- 
(lick  V.  Ciistleman,  supra.  See  Bur- 
well  V.  Tullis,  12  Minn.  572.  where, 
besides  being  decided  that  an 
amendment  "so  as  to  read"  was 
not  a  repeal  and  re-enactment  of 


the  provision  amended  :  see  ante, 
§  196  ;  and  that,  in  this  respect  it 
was  immaterial  whether  the  Legis- 
lature incorporated  the  old  law 
and  the  amendment  into  one  sec- 
tion, or  in  terms  declared  the  pro- 
vision added  an  amendment  or 
addition,  it  was  held,  that,  in  this 
particular  case,  the  amendment 
upon  all  the  grounds  of  construc- 
tion, was  to  be  deemed  as  evincing 
a  design  to  operate  retroactively. 

*^  SicEwen  ▼.  Bulkley's  Lessee, 
24  How.  242.  The  court  held  the 
effect  of  the  amendment  to  be 
merely  to  provide  an  additional 
mode  of  probate ;  **  nor  does  the 
aotgoany  farther  i^'Ibid.,  p.  24A, 
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CHAPTER    XL 

ExojspnoKAL   CoNSTBuonoN   TO  Effbcttuatb    Lboislatiyb 

Intent. 

§  295.  Effect  to  be  given  to  True  Intent  of  Act.      Modification  of 

Language. 
§  297.  Acta  done  "under,"  "by  virtue  of,"  "in  punuance  of,"  etc., 

statute. 
§  298.  Interpolation  of  Words,  etc. 
§  801.  Elimination  of  Words,  etc. 
§  803.  "Or"  read  "and." 
§  304.  "And "read  "or." 

§  805.  Limits  of  Intercbangeableness  of  " and"  and  "or." 
§  806.  Permissive  Words  when,  and  when  not.  Bead  as  Imperative. 
§  315.  Effect  of  Express  Reference  to  Discretion. 
§  317.  Correction  of  Omissions  and  Errontous  Insertions. 
§  818.  Elliptical  Sentences.    Transposition  of  Words,  etc. 
§  319.  Clerical  Errors. 

§  820.  Equitable,  in  the  sense  of  Liberal,  Construction. 
§  822.  Equitable  Construction  in  its  Strict  Sense. 
§  823.  Reason  for  such  Construction  in  Ancient  Statutes. 
§  824.  Equitable  Restriction  of  Modem  Statutes. 
§  825.  Principle  of  Equitable  Construction  Discredited. 

§  826.  When  Established  Equitable  Construction  of  One  Statute  Applied 

to  Another. 
§  827.  Adoption  of  Principle  from  Analogy  to  Statute 
§  828.  Acts  Contrary  to  Natural  Equity,  etc. 

§  295.  Sflfoct  to  be  Qiven  to  True  Intent  of  Act.     Modification  of 

Langnage^— Where  the  language  of  a  statute,  in  its  ordinary 
meaning  and  grammatical  construction,  leads  to  a  manifest 
contradiction  of  the  apparent  purpose  of  the  enactment,  dr  to 
some  inconvenience  or  absurdity,  hardship  or  injustice,  pre- 
sumably not  intended,  a  construction  may  be  put  upon  it, 
which  modifies  the  meaning  of  the  words,  and  even  the  struc- 
ture of  the  sentence  {a).    This  is  done,  sometimes,  by  giving 

(a)Seei?tfrAlderson,  B.,in  Atty-  Wright  ▼.  Williams,  1  M.  «&  W. 

Geol.  Y.  LockWood,  9  M.  &  W.  99 ;  and  Hollingworth  v.  Palmer. 

898»  an(f  Miller  ▼.  Salomons,  7  Ez.  4  Ex.  267;  p^r  James,  L.  J.,  in  Exp. 

475.  21  L.  J.  ie&;  per  Parke,  B.,  Rashleigh,  2  App.  13 ;  Grot,  de  B. 

in  Becke  v.  Smith,  2  M.  &  W.  195  ;  &  P.,  b.  2,  c.  16,  8.  12  (4).     [But 


r 
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an  unusii&I  meaning  to  particnkr  words ;  somctimeB  b;  alter- 
ing their  collocation  ;  or  by  rejecting  them  altogether ;  ,or  by 
interpolating  other  wurds ;  under  the  inflaence,  no  doubt,  of 
an  irresistible  conviction,  that  the  Legislature  eould  not  possi- 
bly ]vave  intended  what  its  words  signify,  and  that  tlit; 
tiioditications  thus  made  are  mere  corrections  of  careless 
kugiiage,  and  really  give  the  true  intention.  [The  aeeertain- 
menc  of  the  latter  is  the  cardinal  rule,  or  rather  the  end  and 
object,  of  all  construction  ;*  and  where  the  real  design  of  the 
Legislature  in  ordaining  a  statute,  although  it  be  not 
precisely  expressed,'  is  yet  plainly  perceivable,  or  ascertained 
with  reasonable  certainty,  the  language  of  tlie  statute  must 
be  given  such  a  construction  as  will  carry  that  design  into 
eScet,*  even  though,  in  so  doing,  the  exact  letter  of  the  law 
be  Baerificed,'  or  though  the  construction  be,  indeed,  contrary 
to  the  letter.*    And  this  rule  hold^  good  even  in  the  con- 


in  all  these  mattere,  it  is  necesaaij 
10  remember,  that,  in  the  interpre- 
tation of  It  statute,  the  court  must 
look  to  its  languAge :  Slate  t. 
Duggar.  (R.  I.),  8l(ew  EukI.  Rep. 
137  ;  ili^it  tho  words  of  a  law  are 
geaenill3'  to  have  a  coo  trolling 
eSKct  upOQ  its  coDSlruction  : 
Siumeos  v.  Sellers,  123  U.  6.  276, 
28S  (alihoitgb  "the  inlerpreiatioD 
of  Ihasu  words  is  often  to  be  sought 
from  tlio  suiTOunding  circum- 
Blancus  imd  preceding  hiatorj;  :" 
Ibid.,  per  Brtidlej,  J.,  construing 
tLe  pbnise ''  17  years  from  the  date 
of  i!isti(>,"  in  the  act  of  Coagress, 
relating  to  pntenis,  of  2  March, 
1861):  und  that,  ia  giving  construe' 
tionlo  au  act,  in  all  ordinary  coses, 
"courts   are  confined   to  the  lao- 

Eiiase  uud  terms  employed  by  the 
cjriiilatiirc,  and  are  not  at  liberty 
10  iolerpolate  pbraaes  and  provis- 
ions, altbougb  otherwise  the  pur- 
pose iind  inteniioD  of  the  law- 
maliing  power  may  seem  iodnfi- 
nite,  obscure  and  iocompkle :" 
Furey  v.  QraveseDd, 
405  ;  6  Ct-ntr.  Rep.  601,  608.] 

'  P«oplo  v.  Weston,  8  Neb.  812 ; 
Hunt  V.  R.  R.  Co..  (lad.)  11 
West.  If.p,  107. 

'i>uu.;  V,  King,  44  Mo.  283. 

»  Broivn  T,  Boriy,  a  Dal.  865 ; 
Minor  V.   Hicli.  Bank,  1  Pet.  46  ; 


TTl  E 


Kennedy  v.  Kennedy,  2  Ala.  671  ; 
Thompson  v.  Stale,  20  Id.  64 ; 
Bpvowl  T.  Lawrence,  81)  Id.  674  ; 
Big  Black  Creek,  etc.,  Co.  v. 
Com'th,  04  Pa,  St.  460  ;  Smith  v. 
Randall.  0  Cal.  47  ;  Exp.  £11U.  11 
Id.  222  ;  People  v.  Dann,  22  Id. 
11  ;  Stale  V.  Poydraa,  9  La.  An. 
165  ;  Bimonds  v.  Powers.  38  Vt. 
854 ;  State  v.  King,  44  Mo.  283 ; 
Allen  V.  Parish,  S  Ohio,  198  ;  Keith 
T.  Quinney.  1  Orcg.  884;  Rey- 
nolds V.  Holland,  3S  Ark.  66.  So, 
' '  the  exact  and  literal  wording  of 
an  Act  may  sometimes  be  rejectrai, 
if.  upon  a  survey  of  the  whole  Act 
and  the  purpose  to  be  uccom- 
plishcd,  or  tbe  wrong  to  be  rcme. 
dii^d,  it  is  plain  that  such  cshcI  oi' 
literal  rendering  of  the  words 
would  not  carry  out  the  IcgisUitit-e 
intent:"  Bell  v.  New  York,  lOJ 
N.  Y.  139  ;  7  Cenlr.  Rep,  260.  268; 
and  in  the  ascertainment  of  eiirli 
rpose,  the  title  may  be  regurdcJ ; 

'People  T.  Utica  Ins.  Co..  15 
Johns.  (N.  Y.)  858;  Jackson  v. 
Collins,  B  Cow.  (N.  Y.)  80 ;  Tunuelo 
v.  Hall.  4  N.  Y.  140 ;  blanicls  v. 
Raymond,  4  Cush.  (Mssa.)  814 ; 
lugraham  v.  Speed,  30  Miss,  410 ; 
New  Ori.,  etc.,  R.  R.  Co.  v.  Ilcmp. 
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strnction  of  criminal  statntes/  Of  course,  if  the  meaning  of 
the  Legislature  is  clear,  everj  techincal  rule  of  construction 
must  yield,*  aiid  though  the  words  used  to  express  that 
meaning  be  not  apt  for  the  purpose,  they  will  be  so  con- 
strued as  to  serve  the  same.'  And,  a  fortiori,  if  there  is  an 
express  declaration  of  the  intent  and  meaning  of  a  statute  by 
a  pmvision  in  the  same  to  carry  out  that  intent,  all  other 
parts  of  the  act  are  controlled  in  construction  by  it.*  A 
clause,  doubtful  upon  its  grammatical  construction,  will  be 
controlled  by  the  general  intent  of  the  Legislature,  rather 
than  by  the  literal  meaning  of  the  language.'"] 

§  296.  In  a  case  already  mentioned  (a),  where  a  colonial 
ordinance,  passed  to  give  eflFect  to  the  treaty  between  this 
country  and  China,  authorized  the  extradition  to  the  Chinese 
government  of  any  of  its  subjects  charged  with  having  com- 
mitted "  any  crime  or  offence  against  the  laws  of  China," 
the  Privy  Council  construed  these  words  as  limited  to  those 
crimes  and  offences  Vsrhich  are  punishable  by  the  laws  of  all 
civilized  nations ;  and  as  not  including  acts,  which  though 
"  against  the  laws  of  China,"  would  be  innocent  in  Europe 
(().  When  it  was  settled  that  the  Statute  of  Limitations,  21 
Jac.  1,  c.  16,  applied  to  India  (<?),  it  was  necessary  to  construe, 
for  that  purpose,  the  expression  "  beyond  the  seas,"  as  mean- 


hill.  35  Id.  17 ;  Brown  v.  Wright, 
18  N.  J.  Gq.  240 ;  Big  Black  Creek, 
etc..  Co.  V.  Cora'lh.  94  Pa.  Bt.  450; 
Com'th  V.  Navigation  Co.,  66  Id. 
81 ;  Com'th  v.  Praira,  16  Id.  163 ; 
Batburst  v.  Course.  3  La.  An.  260; 
Com'l  B'k  V.  Foster,  5  Id.  516 ; 
R)'egate  v.  Wardsboro,  80  Vt  746; 
Canal  Co.  v.  R.  R  Co.,  4  Gill  &  J. 
(Md.)  1  ;  Beall  v.  Hai-wood,  2  Har. 
&  J.  (Md.)  167  ;  Riddick  v.  Gover- 
nor, 1  Mo.  147 ;  Erwin  v.  Moore, 
15  Ga.  861 ;  State  v.  R.  R.  Co.,  2 
8need  (Tenn.)  88. 

•Daniels  v.  Com'th,  7  Pa.  St. 
871.  873. 

'  Gates  V.  Nat'l  B'k,  100  U.  S. 
289 ;  Wilkinson  v.  Leland»  2  Pet. 
627. 

•Crocker  ▼.  Crane,  21  Wend. 
(N.  Y.)  211. 

•  Farmers'  B'k  v.  Hale,  59  N.  Y. 
68. 


"  George  v.  B'd  of  Education, 
38  Ga.  844. 

(a)  Ante,  §29. 

(b)  Atty.-Genl.  v.  Kwok  Ah 
Sing,  L.  li.  5  P.  C.  197.  As  the 
literal  meaning  of  the  words  was 
wide  enough  to  include  political 
offences  against  the  law  of  a 
foreign  State,  an  English  Court 
might  feel  bound  to  think  it  impos- 
sible that  they  could  have  been 
used  in  that  sense.  But  it  miirht 
be  doubted  whether  the  other 
party  to  the  treaty  understood  our 
stipulation  in  the  same  narrow 
sense ;  or,  indeed,  whether  it  did 
not  understand  it  us  including, 
above  all  olhers,  those  crimes  which 
all  governments  are  most  desirous 
to  punish,  viz.,  those  against  them- 
selves. The  same  wide  expressions 
are  used  in  the  84  Vict.  c.  8,  and 
in  the  87  &  38  Vict.  c.  38. 

(c)  E.  I.  Co.  v.  Paul,  7  Moo.  8,"». 
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iug  out  of  tna  territories  (a).  The  same  Statute,  which,  nfter 
liiniting  the  time  for  saing,  gave  a  fiirtlier  period  to  persona 
abroad  "  after  thej  returned,"  was  constnicd  fts  giving  that 
extended  time  to  the  execntor  of  a  person  who  never  re- 
turned, but  died  abroad  (J).  An  Act  wliich  made  it  penal 
"  to  be  in  possession  of  game  after  the  last  day  "  allowed  for 
shooting,  would,  if  construed  literally,  include  cases  where 
t)ie  piseeBsion  had  begun  before  the  last  daj,  and  therefore 
lawfully  ;  and  tw  avoid  this  injustice,  it  was  consti'aod  as  ap- 
plying only  where  the  possession  did  not  begin  uutil  after  the  . 
close  of  the  season  ;  that  is,  the  words  "to  begin"  were  inter- 
pohited  before  "to  bo  in  possession  "  (c).  Where  one  section 
crKicted  that  if  the  plaintiS  recovered  a  sum"  not  exceeding" 
five  pounds  he  should  have  no  costs,  and  another,  that  if  he 
recovered  "  less  than  "  five  pounds,  and  the  Judge  certified,  he 
should  have  his  costs;  the  literal  meaning  of  the  last  clause 
leaving  it  inoperative  where  the  sum  recovered  was  exactly 
five  jxiunds,  it  was  held,  to  avoid  imputing  so  incongrnous 
and  improbable  an  intention  to  the  Legislature,  that  the  words 
"  luRB  than  "  should  be  read  as  equivalent  to  "  not  exceed- 
iiig"  [d).  The  Insolvent  Act,  which  invalidated  voluntary 
conveyances  made  by  insolvents  "within  three  months  be- 
fore the  commencement  of  the  imprisonment,"  which, 
literally,  would  exclude  the  time  of  imprisonment,  was 
construed  as  if  the  words  had  been  "  within  a  period 
commencing  three  months  before  the  imprisonment,"  The 
literal  construction,  in  leaving  uuinvalidated  voluntary 
conveyances  made  after  the  imprisonment  had  begun,  would 
have  led  to  an  incongruity  which  the  Legislature  could  not 
bo  supposed  to  have  intended  {e).  The  Bankruptcy  Act  of 
1809,  providing  that  all  the  property  acquired  by  the  bnnk- 
rujit  "during  the  continuance"  of  the  bankruptcy  should  be 
divisible  among  his  creditors,  and    providing  also  that   he 

(a)  liuckmaboye  v.  Lulloobov.  S 
BIoo.  4.     [See  note,  g  78,  as  to'tbe 
cnDslructioD  of  tliis  phrase  by  tbe      134. 
various   oourU      io     the      United         M  Garby  v.   HanlR,  7  Ek.  591, 
SiatusJ  21  L-  J.  160. 

(fi)  Townsend  v,  Dencon.  3  Ex.         (*)  Beclce  v.  Smltb,  S  M.  &  W. 
707  :  and  see  Forl>cs  v.  Smiih,  11     198, 
Ex.  lei. 


!§297] 


MODIFICATION  OF  LANGUAOB. 


403 


might  obtain  bis  discbarge  not  only  at  tbe  close,  bat  daring 
ike  continaance  of  bis  bankraptcy,  it  was  beld  tbat  tbe  earlier 
passage  must  be  read  insabstance  as  meaning  tbat  tbe  fatare 
property  wbicb  was  to  be  divisible,  was  tbat  acquired  eitber 
dnring  tbe  continaance  of  tbe  bankruptcy  or  before  tbe 
earlier  discbarge  of  tbe  bankrupt.  Tbis  construction  was 
deemed  necessary  to  avoid  leaving  tbe  bankrupt  incapable  bf 
acquiring  property  after  be  bad  given  up  everything  to  bis 
creditors,  simply  because  the  property  bad  not  been  realized, 
and  consequently  the  bankruptcy  not  closed  {a). 

^  297.  Ax)t8  done  ^' under/' ^*  by  virtue  oi,**  **in  pursuance  of," 
etc.,  statutes. — It  is  obvious  that  the  provisions  in  numerous 
statutes  which  limit  the  time  and  regulate  the  procedure 
for  legal  proceedings  for  acts  done  "  under  "  or  '*  by  virtue," 
or  "  in  pursuance "  of  their  authority,  do  not  mean  what 
the  words,  in  their  plain  and  unequivocal  sense,  convey  ; 
since  an  act  done  in  accordance  with  law  is  not  actionable, 
and  therefore  needs  no  special  statutory  protection  (6). 
Sucli  provisions  are  obviously  intended  to  protect,  under 
certain  circumstances,  acts  which  are  not  legal  or  justifi- 
able (<?) ;  and  the  meaning  given  to  them  by  a  great  number 
of  decisions  seems,  in  the  result,  to  be  tbat  they  give  pro- 
tection in  all  cases  where  the  defendant  did,  or  neglected  {d) 
what  is  complained  of,  under  color  of  the  statute  ;  that  is, 
being  within  the  general  purview  of  it,  and  with  the  honest 
intention  of  acting  as  it  authoiized,  though  he  might  be 
ignorant  of  the  existence  of  the  Act ;  and  actually,  whether 
reasonably  or  not,  believing  in  the  existence  of  such  facts  or 
state  of  things  as  would,  if  really  existing,  have  justified  his 
conduct  (e),     [Thus,  where  a  tax-collector  levied  a  tax  on  a 


(a)  82  A  88  Vict.  c.  71.  ss.  15  & 
48  ;  Ebbs  v.  BoulnolB,  L.  R.  10 
Ch.  479. 

(b)  Per  Cur.  in  Hughes  v.  Buck- 
land,  15  M.  &  W.  846. 

(c)  See  ex.  gr.  Wai-ne  v.  Varley, 
6  T.  R.  448. 

(d)  Wiison  v.  Halifax.  L.  R.  8 
Ex.  114,  Newtna  v.  Ellis.  5  E.  & 
B.  115,  24L.  J.  337;  [•*  anything 
dooe  In  pursuance  of  an  act"  thus 
iocluding  an  omission  :  see  ante, 
§  104] 


(e)  See.  among  many  other 
authorities.  Green  way  v.  Uurd,  4 
T.  R.  553;  Parton  v.  Williams,  8 
B.  &  A.  880  ;  Roberts  v.  Orchard, 
2  H.  &  C.  769.  88  L.  J.  65;  Hughes 
V.  Buckland.  15  M.  &  W.  846 ; 
Booth  V.  Clive,  10  C.  B.  827,  2  L. 
M.  &  P.  288 ;  Carpue  v.  London 
and  Brighton  R.  Co.,  5  Q.  B.  747  ; 
Tarrant  v.  Baker,  14  C.  B.  199  ; 
Burling  v.  Harley,  8  H.  &  N.  271  ; 
Hopkins  v.  Crowe,  4  A.  &  £.  774  ; 
Kine  v.  Evershed,  10  Q.  B.  148 ; 
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theatre,  which  had  bnen  erroneously  assessed  as  a  dwelling 
liotise,  it  was  held,  that,  as  tbe  assessors  were  clothed  with 
power  to  assess  property  according  to  the  class,  to  wliicb,  in 
their  jndgment,  it  belonged,  and  conseqnently  had  juris- 
diction of  the  snhject- matter,  the  error  did  not  withdraw  the 
proteetion  of  the  law  from  those  acting  as  collectors  under 
their  authority."  So  it  was  held,  in  Pennsylvania,  that  a 
justice  of  the  peace,  thongh  he  Imd  acted  illegally,  as  where 
he  caused  one  who  was  traveling  on  Snnday  to  be  arrested 
Lin  his  own  view,  yet,  having  general  jnrisdiction  of  the 
Eiibjcot,  and  intending  and  ussnining  to  act  as  a  magistrate, 
wiis  v^ithin  the  protection  6f  the  act  entitling  him  to  thirty 
days'  notice  of  any  action  to  be  brought  against  a  justice  of 
the  peace  for  anything  done  by  him  "  in  the  execution  of 
liid  office  "" — a  phrase  wliich  is  said  to  mean  "  by  virtue  of 
his  ofBee.""]  If  an  Act  anthorizcs  the  arrest  of  a  person 
who  entered  the  dwelling-honse  of  another  at  night  with 
intent  to  commit  a  felony  (SJ4  &  25  Viet.  c.  96,  s.  51),  an 
;inest  made  in  the  honest  and  not  unreasonable,  but  mistaken, 
belief  that  the  person  arrested  had  entered  with  that  intent, 
would  be  protected.  But  the  person  making  the  arrest 
would  not  be  protected  if  he  bad  acted  under  a  misconcep- 
tion, not  of  the  facts,  but  of  the  law;  as  if,  for  instance,  bis 
Ixtlief  was  that  the  person  arrested  had  only  attempted  to 
enter;  a  different  offence,  for  which  the  enactment  in 
question  does  not  authorize  nrrest;  or  if,  where  the  law 
jitscified  an  immediate  apprehension,  an  arrest  was  made 
which  was  not  immediate  {a).  [So,  where  a  justice  of  tlie 
peace  issued  a  warrant  of  arrest  on  a  criminal  accusation, 
without  probable  canse,  supported  by  oath  or  affirmation, 
Fvich  power  being  expressly  excepted  from  all  the  powei-s 
<if  Government  by  the  bill  of  rights  of  Pennsylvania,  ho  was 
held  not  protected  by  hie  office."]     The  reasonableness  of 

llermaon  v.  SeneBClial,  18  C.  B.  N.  "  Jones  v.  Hughes,  G  Berg.  & 

S.  81)2.  83   L.   J.   43  ;  Downing  v.  R  (Pa.)  802. 

Oapel,  L.  R.  2  C,  P.  4«1  ;  Leete  v.  '»  Mitchell   v.  Cowgill,   4  Bion. 

Harl,  Id.  3  C.   P.   823  :   Chamber.  (Pa.)  20. 

Inin   V.   Kiog.   Id.    6  C.    P.   474;  (a)  Griffith  t.  Taylor.  8  C.  P.  D. 

Stlmes  T.  Judge,  Id.  6  Q.  B.  724 ;  194 ;  Morgan  v.  Palmer,  2  B  &  C. 

Mason  v.  Airil.  51  L.  J.  Q.  B.  244;  729. 

Dennis  ^,  Thwailcs.  2  Ex.  D.  21.  ■*   Johnson      v.     Tompkina,     I 

"  &edgw..  at  p.  83.  ciL  Header-  Bsldw.  003. 
son  V.  Brown,  1  Cai.  (N.  Y.)  92. 
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the  belief  is  immaterial,  if  tlie  belief  be  honest ;  thongh  it  is 
an  important  element  in  determining  the  question  of 
honesty." 

§  298.  InterpolaUon  o£  Words,  etc^An  Act  (26  &  27  Yict. 
c  29)  which  enacted  that  no  witness  before  an  election 
inquiry  should  be  excused  from  answering  self-criminating 
questions  relating  to  corrupt  practices  at  the  election  under 
inquiry,  and  entitled  him,  when  he  answered  every  question 
relating  to  those  matters,  to  a  certificate  of  indemnity  declar- 
ing that  he  had  answered  all  such  criminating  questions,  was 
ijeld  to  apply  only  where  the  witness  answered  "  truly  in  the 
opinion  of  the  commissioners ; "  for  it  was  not  to  be  sup- 
posed that  any  answer,  however  false  or  contemptuous,  was 
equally  intended  {a).  [So,  where  a  statute  required  defen- 
dants in  suits  upon  certain  causes  of  action  to  file  affidavits 
of  defence  setting  forth  the  *'  nature  and  character  thereof," 
and  in  default  of  such  affidavit,  to  be  filed  within  a  certain 
period,  authorized  the  plaintiff  to  move  for,  and  the  court 
to  enter,  judgment  against  the  defendant,  it  was  held  that 
the  defence  alleged  must  be  set  forth  with  such  particular- 
ity as  to  satisfy  the  court  that  it  was  an  available,  practicable 
defence  in  the  case,  under  the  rules  of  law  and  evidence 
governing  the  same ;  '*  that  the  defendant  must  state  that  he 
believes,  or  show  circumstances  by  his  affidavit  inducing  the 
court  to  believe,  that  he  will  be  able  to  prove  the  matters 
alleged  by  him  upon  the  trial  of  the  cause ;"  and  that  the 
•defence  thus  specified  must  he  such  as  would,  if  true,  be 
legally  sufficient  to  bar  the  plaintiff^s  demand  in  the  suit  in 
which  it  is  asserted."  It  would  not  be  supposed  that  the  Legis- 
lature intended  the  assertion  of  any  mere  futile,  impracticable, 
or  irrelevant  defence  to  answer  the  purpose  of  delaying  the 

"See,  for  an  extended  discus-  made  "true"  discovery. 
«ion  of  the  subject  of  the  protec-       •  *•  Heaton  v.  Horner,  86  Leg.  Int. 

tion  given  by  statutes  to  those  act-  (Pa.)  146;  8  Pitts.  L.  J.  N.  S.  118 

in g  under  their  authority :  Wilb.,  West    Harrisburg,   etc.,   Ass*n    ▼. 

Stat.  L.,  pp.  87-98.    See  also  post,  Morgantbal,  2  Pears.   (Pa.)   848  ; 

§  433.  Leonard  ▼.  Fuller,  1  Penny.  (Pa.) 

(a)  R.  V.  Hulme.  L.  R.  6  Q.  B.  887. 
377.      It  is   observable  that   this         "  Black  v.  Halstead,  89  Pa.  St. 

interpolation  was  made  In  the  A.ct,  64. 

notwithstanding  that  it  repealed  an         ^^  West  v.  Simmons,  2  Wh'art. 

earlier  enactment  which  had  pro-  (Pa.)  261  ;  Rising  v.  Patterson,  5 

Xected  the  witness  only  when  he  Id.  816. 
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plaintijS's  ri^ht  to  judgment,  and  of  compelliBg  him  to  go  to 
trial ;  nor  required  the  **  nature  and  character  "  of  the  defence 
to  be  8tate*d,  unless  the  court  was  to  pass  upon  its  sufficiency 
as  a  defence.]  The  d74th  section  of  the  Merchant  Shipping 
Act,  1854,  which  enacts  that  no  license  granted  by  the  Trin- 
ity House  to  pilots  "shall  continue  in  force  beyond  the 
Slst  of  January,"  after  its  date,  but  that  *'  the  same  may 
be  renewed  on  sucli  Slst  of  January  in  every  year,  or  any 
subsequent  day,"  was  construed  as  meaning,  not  that  the 
renewed  licenses  must  be  issued  on  or  after  that  day,  but 
that  they  should  take  effect  from  the  Slst  of  January.  Thia 
departure  from  the  strict  letter  was  justified  by  the  gi-eat 
inconvenience  which  would  have  resulted  from  a  rigid  adher- 
ence to  it,  since  it  would  have  left  the  whole  district  for  a 
certain  period,  probably  days,  possibly  weeks,  without  qual- 
ified pilots  (a). 

§  299.  In  the  7th  section  of  the  Railway  and  Canal  Traf- 
fic Act  of  1854,  which  enacts  that  railway  and  canal  compa- 
nies shall  be  liable  for  the  lose  or  any  injury  done  to  "any 
Jiorses,  cattle  or  other  animals"  (which  would  include  a 
dog)  entrusted  to  them  for  carriage,  with  the  proviso  that 
no  greater  damages  should  be  recovered  for  the  loss  of,  or 
injury  done  to,  "  any  of  sucli  animals"  beyond  the  sums 
thereinafter  mentioned, — specifying  certain  sums  for  horses,, 
neat  cattle,  sheep  and  pigs,  but  making  no  mention  of  dogs,. 
— the  proviso  was  read,  in  order  to  reconcile  it  with  the 
enacting  part,  as  dealing  only  with  ^'^  2Li\y  of  the  following  of 
such  animals"  (i).  [It  has  already  been  seen'* that  a  stat- 
utory provision  forbidding  the  granting  of  new  trials  for 
*'any  of  the  following"  reasons,  means,  for  "  9Jxyone  of  the 
following"  reasons.]  Where  a  railway  company  was  made 
liable  to  make  good  the  deficiency  in  the  parochial  i*atcs 
arising  from  their  having  taken  rateable  propert}',  "  until  ita 
works  were  completed  and  liable  to  assessment,"  the  House 
of  Lords  held  that  the  intention  was  that  the  liability  should 

(a)  The  Beta,  8  Moo.  N.  S.  28.  ADother  iDSlanoe   of  interpolatioD 

{b)   Harriaon      v.     LoDdon     &  in  Perry  v.  SkioDer,  2  M.  &  W. 

Brighton  R.  Co.;  3  B.  i&  8.  122.  29  471.  sup.  §  278. 

L.   J.   209 ;    reversed    on   another  "  Thurston  v.   State,  8  Ck>ldw; 

point.  Id.,  aud  81  L.  J.  118  ;  U.  v.  (Tenn.)  115,  ante.  §  240. 

airuchan,  L.  U.  7  Q.  B.  468.      See 
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eeaae  as  regands  any  one  parish,  as  soon  as  that  portion  of 
the  line  which  ran  throagh  it  was  completed  ;  in  other  words, 
that  the  Act  was  to  read  as  fixing  the  liability  when  ^' its 
works  in  the  parish  were  completed  "(a).    [Where  a  statute 
gave  an  action  by  any  person  in  possession  of  realty  against 
any  person  claiming   an  adverse  '^  estate,  interest,  or   lien 
therein,"  .and  by  any  person  oat  of  possession  against  any 
one  claiming  an  adverse  ^^  estate  or  interest  therein,"  it  was 
held  that  the  word  "  lien  "  should  be  read  in  the  last  provision 
also  as  having  been  intended,  but  omitted  by  oversight.* 
Where  to  a  statute  prescribing  that  a  person,  on  conviction 
of  a  certain  offence,  is  to  be  imprisoned  in  the  penitentiary 
not  less  than  two,  nor  more  than  five,  years,  and  a  subsequent 
act  adds  the  words  '^  or  by  fine  and  imprisonment,  one  or 
both,  at  the  discretion  of  the  jury  trying  the  same,"  the 
court  is  obviously  required  to  supply,  after  the  word  "or" 
the  words  "be  punished."*'     So,  where  a  statute  afiixed  to 
the  commission  of  a  certain  offence  a  penalty  of  "  not  less 
than  one  nor  more  than  three  hundred  dollars,"  it  was  held 
that  the  minimum  penalty  was  one  hundred  dollars."     So, 
where  an  act  made  it  the  duty  of  the  overeeers  of  the  poor 
of  every  district  to  furnish  relief  to  every  poor  person  within 
the  same,  not  having  a  settlement  therein,  who  should  apply 
for  relief,  "until  such  person  can  be  removed,"  it  was  inti- 
mated that  the  provision  was  to  be  read,  "  until  such  person 
cau  safely  be  removed,"  and  that  an  attempt  to  remove  him 
when  in  a  condition  of  health  making  4:he  removal  a  risk  of 
his  life,  would  lay  the  overseer  open  to  indictment ;"  the 
warrant  for  this  interpolation  being  the  proper  and  reason- 
able effect  of  the  word  can.     It  has  already  been  seen  how 
the   phrase  "  May  16,  next "  in  a  statute,  was  ascertained 
to  mean,  and  read,  "May  15  next  thereafter."**     In  an  act 

decision.    See  §  414. 

M  Kelly  Tp.  v.  Union  Tp.,  5 
Watts  &  S.  (Pa.)  535,  630.  per 
Gibson,  C.  J. 

**  Posdick  V.  Perrysburg,  14 
Ohio  St.  472,  ante.  §  83.  Com- 
pare, also,  as  ail  instance  of 
Tirtnal  interpoIa,^ion :  Philadelphia 
V.  Pass.  Ry.  Co..  102  Pa.  St.  190, 
ante.  §  142. 


(a)  East  London  R.  Co.  v.  White- 
church,  L.  R  7  H.  L..  80.  sup.  § 
21. 

^  Donohue  v.  Ladd,  81  Minn. 
244. 

"Turner  v.  State,  40  Ala.  21. 

«  Worth  ▼.  Peck,  7  Pa.  St.  268. 
It  may  be  questioned  whether  this 
construction  amounted  to  an  inser- 
tion of  the  word  *•  hundred  "  after 
'*  one."    No  reason  is  given  for  the 
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making  it  penal  to  "  buy,  sell  or  receive  from  any  slave," 
etc,  the  word  "to"  was  interpolated  to  give  effect  to  tlie 
word  "sell."**] 

g  SOO.  A  case  in  tbe  Queen's  Bench  may  be  cited  as  fnr- 
nlsliiiig  a  remarkable  example  of  judicial  modification  for 
tlio  purpose  of  supplying  an  apparent  case  of  omission,  and 
avoiding  an  injusticG  and  absurdity,  sucli  as  the  Lefnslatnre 
was  presumed  not  to  have  intended.  Under  the  11  &  12 
Vict.  c.  110,  an  insolvent  prisoner  for  debt  might  be  dis- 
diiirged  from  imprisonment,  either  upon  h\a  own  petition, 
or  upon  the  petition  of  any  of  his  creditors.  The  10  &  11 
Viut.  c.  102,  in  abolishing  tlie  circuits  of  the  Insolvent  Coin- 
i))issioners,  and  transferring  their  jurisdiction  to  the  County 
Courts,  provided  thafifauiuaolveut  petitions,"  the  Insolv- 
ent Court  should  refer  his  petition  to  the  court  of  the  dis- 
trict where  he  was  imprisoned  ;  but  it  omitted  all  mention 
oE  Ciises  where  the  petitioner  was  a  creditor.  Tlie  conrt, 
however,  considered  that  an  intention  to  include  the  latter 
sufBciently  appeared.  To  confine  the  section  to  its  literal 
meaning  would  involve  the  unjust  result  that,  though  a 
vesting  order  might  be  made,  and  the  debtor  be  deprived  of 
hie  property,  he  would  remain  imprisoned.  The  words  "if 
an  insolvent  petitions"  were  accordingly  understood  to  have 
merely  put  that  case  as  an  example  of  the  more  general  in- 
tention, viz.,  "if  a  petition  be  presented."  For  the  pnr- 
poECB  of  the  Legislatnre,  it  was  immaterial  whether  the 
petition  was  the  insolvent's  or  the  creditor's  (a).  [And  an 
instance,  scarcely  less  remarkable,  of  the  virtnal  insertion  of 
words  in  an  act  imposing  taxati6n,  is  the  decision,  already 
move  than  once  referred  to,  of  the  Supreme  Conrt  of  Penn- 
sylvania, upon  the  act  of  April  24,  1874,  which  refers  to 
corporations  doing  business  in  the  state,  and  possessing  "  the 

"Worrell  r.  Btste,  12  Ala.  732.  words  "flratday  of,"  bulnn  appli- 

Umler  n  PUtuie  requii'Jiif!  anlea  of  cation  of  t)io  technical  rule  that  a 

land  fur  laxes  to  be   mude  on  the  lorm  is  In  be  regarded  in   law  as 

Bccoiid    Monday    Huccecdiug    llic  cue   dny ;   so  IbaC  a   sale   on   tho 

term    nt    wliicb     judgmcut      was  second     Monday    succeeding    tbe 

obluined,   a   anlv    iid    Ibt    second  adjournmeut  of  the    term  would 

Muiiday  succeeding  tbe  flisi  day  biive  been   equallj  a    couiplitmco 

of  ibo  reim  was  beld  a  compliance  with  Ibe  statnte  ;  Ibid, 
n-itli  tlie  requirement:  BcHtor   v         (a)  R.  v.  Dowling.S  E.&  B.  606; 

Poueil,  7III.  110.    This,  bowever,  Exp.    Gieenwood,   87    L.    J.   88. 

was  DDl  HD  iDlerpulalioD  of   iLe  S.  C. 
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corporate  right  or  privilege  to  mine,  or  to  parchase  and  sell 
ooal."  It  was  held  that  the  object  of  the  law  was  to  "  reach 
every  corporation  which  purchases  and  sells  coal,  which 
mines  coal  on  its  own  land  or  land  it  has  leased,  or  which 
causes  coal  to  be  mined  under  a  lease,  contract,  grant  or  min- 
ing privilege,  to  unincorporated  persons  on  property  that  it 
owns,  or  has  a  coal  privilege  or  interest  therein."  Accord- 
ingly, it  was  held  to  embrace  a  corporation  which  owned 
extensive  coal  lands  and  leased  them  to  others  to  be  worked, 
the  corporation  itself,  by  its  charter,  being  exprpssly  pro- 
hibited from  mining."] 

§301.  Blimination  of  Words,  etc.— Again,  notwithstanding 
the  general  rule  that  full  efEect  must  be  given  to  every 
word,  if  no  sensible  meaning  can  be  given  to  a  word  or 
phrase,  or  if  it  would  defeat  the  real  object  of  the  enact- 
ment, it  may,  or  rather  it  should,  be  eliminated  (a).  The 
Carrier's  Act,  1  Will.  4,  c.  68,  which  enacts  that  a  carrier 
3iiall  not  be  responsible  for  the  loss  of  articles  delivered  for 
carriage,  unless  the  sender  declares  their  value  and  nature, 
at  the  time  of  delivery,  **  at  the  office  "  of  the  carrier,  was 
held  to  protect  the  carrier,  where  the  parcel  had  been  de- 
livered to  his  servant  elsewhere  than  at  the  office,  and  no 
declaration  had  been  made  either  there  or  elsewhere ;  the 
fair  meaning  of  the  statute,  and  the  paramount  object  of 
the  Legislature  being  that  the  carrier  should  in  every  case 
be  apprised  of  the  nature  and  value  of  the  article  entrusted 
to  him,  whether  it  was  delivered  at  the  office  or  elsewhere 
(ft).  An  Act  (25  &  26  Vict.  c.  114)  which  authorized  con- 
stables to  search  any  person  whom  they  suspected  of  coming 
from  any  land  in  unlawful  pursuit  of  game,  and,  if  any  game 
was  found  upon  him,  to  detain  and  summon  him,  was  held 
to  authorize  a  constable  to  summon  a  man  whom  he  saw  on 
a  iOotway,  with  a  gun  in  his  hand,  picking  up  a  rabbit 
thrown  from  an  adjoining  enclosure,  just  after  the  repoi*t  of 
a  gun,  but  whom  he  did  not  search.  There  was  nothing  in 
the  general  object  of  the  Act  to  lead  to  the  supposition  that 

'*Big  Black  Creek,  etc..  Co.  v.  D.  701;  though  in  that  case  the 

OomHh,  94  Pa.  St.  460,  455.  elimination  was  not  necessary,  2 

{a)  Per  Lord  Abinger  in  Lyde  v.  C.  P.  D.  99. 

Barnard,  1  M.  «&W.  115:  p^  Brett,  (b)  Baxendale  v.    Hart,    6   Ex. 

L.  J.,  in  Stone  v.  Yeovil,  1  C.  P.  769.  21  L.  J.  123  ;  perCtim.  Scac. 
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^HLe  enormous  absurdity"  of  requiring  an  actual  bodily 
search  under  such  circumstances  was  intended ;  and  such  a 
departure  from  the  language  of  the  Act  was  therefore  con- 
sidered as  really  meeting:  tlic  true  intention  (a).  80,  the  35 
Geo.  3, 0.  IOI9  which  empuvvoixstl  justices  to  suspend,  in  case 
of  sickness,  the  order  of  removal  of  any  pauper  who  should 
be  "  brought  before  them  for  the  purpose  of  being  removed," 
was  construed  as  authorizing  such  suspension  without  the 
actual  bringing  up  of  the  pauper  before  the  justices;  as  the 
literal  construction  would  have  defeated  the  humane  object 
of  the  enactment  (b), 

§  302.  [Similarly,  words  have  been  rejected  as  surplusage 
in  the  following  instances.  Where  a  statute  provided  for  an 
indictment  "on  conviction"  of  bribery,  the  words  "on  con- 
viction," which,  if  retained,  would  have  made  the  act  nuga- 
tory, were  rejected  upon  the  construction  of  the  act '"  so  the 
word  "  such,"  where  it  was  apparent  that  it  had  no  reference 
to  anything  preceding  it  ;••  so,  in  an  act  providing  a  punish- 
ment "  if  any  guardian  of  any  white  female  under  the  age  of 
eighteen  years,  or  of  any  other  pereonto  whose  care  or  pro- 
tection any  such  female  shall  have  been  confided,  shall  defile 
her,"  etc.,  the  word  "of"  before  "any  other  person;""  so^ 
in  a  statute  intended  to  confer  jurisdiction,  the  word  "  not," 
which,  if  retained,  would  have  rendered  the  act  meaning- 
less.** So,  a  clause  purporting  to  define  the  meaning  of 
"  obligation  or  other  security  of  the  United  States  "  as  used 
in  other  parts  of  the  act  was  applied  to  the  terms  "  obliga- 
tion" and  "security"  actually  used,  those  portions  of  the 
phrase  not  appearing  in  any  otlier  part  of  the  statute  being, 
in  effect,  rejected  as  surplusage."  And  where  an  act  gave, 
and  regulated  the  exercise  of,  the  right  of  appeal  from  the 
judgment  of  a  justice  of  the  peace,  and  then  provided,  that^^ 
"  upon  such  appeal  from  the  decision,  determination  or  order 
of  two  justices,"  etc.,  it  was  held  that  the  word  "  two,"  Id 

(a)  HttU  V.  Edox.  4  B.  &  8.  615.         *^  U.  8.  v.  Stern.  6  Blatcbf.  612. 
83  L.  J.  M.  C  1.    See  also  sup.  §g        ^  State  v.  Beasley.  5  Mo.  dl. 
245,  264.    But  in  Clarke  v.  Crow-        *•  State  v.  Acuff,  6  Mo.  64. 

der,  L.  B.  4  C.  P.  638,juid  Turner  »Chjipman  v.    Stote,    16   Tex. 

V.  Morgan,  L.  R.  10  C.  P.  687,  the  App.  76  ante,  §  265. 

statute  was  constraed  strictly  and  **  U.   S.   v.  BoBsvaVey,  8  Ben. 

literally.  167. 

(b)  R.  V.  Everdon,  0  East,  101. 
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view  of  the  explicit  reference  to  the  appeal  before  given^ 
which  was  distinctly  an  appeal  from  the  judgment  of  a  single 
jastice,  must  have  been  inserted  by  mietahe  and  was,  there- 
fore, rejected."    Where  an  amendatory  act  referred  to  the 
act  intended  to  be  amended  by  its  date,  title  and  subject- 
matter,  a  mistake  in  the  first  two  was  deemed  immaterial  and 
the  erroneous  reference  thereto  simply  rejected,  the  reference 
to  the  snbject-matter  being  sufficiently  precise  to  identify  the 
amended  act."    So,  where  the  title  of  an  act  referred  to,  and 
its  enacting  clause  extended  the  provisions  of,  ^'  an  act  passed 
in  1839,  ch.  205,"  etc.,  it  was  held  to  be  a  sufficient  identifi- 
cation of  the  act  of  1838,  ch.  205,  whicli  was  passed  in  March, 
1839,  especially  as  there  was  no  act  passed  upon  that  subject 
at  the  session  of  1839."    And  so  was  a  reference,  in  an  act 
authorizing  judgments  for  want  of  an  affidavit  of  defence  in 
suits,  inter  alia,  upon  ^'  liens  of  mechanics  and  material  men, 
under  the  act  of  17  March,  1836,"  there  having  been  an  act 
upon  that   subject  approved  17  March,  1806,  and  another^ 
which  took  its  place,  approved  16  June,  1836,  and  the  refer- 
ence clearly  being  to  the  latter  act."    So,  again,  an  amend* 
raent,  in  terms,  to  §  293  of  an  earlier  act,  was  construed  a& 
referring  to  §  296  of  the  same,  the  subject-matter  of  the 
amendment  pointing  out  the  latter  section  as  the  only  one 
to  which  it  could  properly  refer,  and  the  alternative  for 
such  a  construction  being  the  nullification  of  the  amendment." 
Upon  the  same  principle,  in  a  reference  by  a  statute  to  the 
vote  of  a  town  respecting  division,  etc.,  a  wrong  date,  given 
as  that  of  the  election,  will  be  rejected  as  surplusage,  the 
reference  to  the  vote,  there  having  been  only  one,  being 
otherwise  sufficiently  descriptive."     And  where  a  statute, 


w  McCaban  v.  Hiret.  7  "Watts 
(Pft.)  175.  Comfort  v.  Leland,  6 
Whart.  (Pa.)  81 ;  Gue  v.  Kline,  13 
Pa.  St.  60.  ei. 

^  Madison,  etc.,  Plank  Road 
Co.  V.  Reynolds,  8  Wis.  287, 

«  Pue  V.  Heizcll.  16  iMd.  539. 

"  Bradbury  v.  Wagenbuist,  64 
Pa.  6t.  180,  188. 

»•  People  V.  King,  26  Cal.  985. 
And  sec,  to  the  effect,  that,  where 
It  is  apparent  from  an  act  that  a 
reference  in  it  to  another  is  a  mis- 


take, and  that  a  different  act  was 
intended  to  be  referred  to,  effect 
will  be  given  to  this  intention  i 
School  Dir's  Distr.  No.  5  v.  Sch. 
Dir'fi  Distr.  No.  10,  73  111.  249; 
Poock  V.  Lafayette  Bldg.  Ass'n,  17 
Ind.  857  ;  People  v.  Hill,  8  Utah, 
884.  See  al^o  Blake  v.  Brackctt, 
47  Me.  28  ;  Gibson  v.  Belcher,  1 
Bush  (Ky.)  145. 

•1    Shrewsbury   v.  Boylston,    1 
Pick.  (Mass.)  105. 
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intended  to  validate  a  certain  city  ordinance,  passed  April 
12,  1866,  which  had  formerly  been  declared  void  by  the 
Snpreme  Cotirt  of  the  state,  in  the  preamble,  referred  to  the 
ordinance  as  adopted  on  July  13,  1866,  but  also  referred  to 
its  provisions  and  to  the  fact,  the  names,  the  term  and  the 
nnmbcr  of  the  case  in  which  the  decision  of  the  conrt  thereon 
had  been  rendered,  and  the  purport  and  effect  on  the  ordinance 
thereof,  it  was  held  that  the  subject-niatter  of  the  act  was 
sufficiently  identified  plainly  to  correct  the  error  in  the  date, 
i.  ^.,  to  warrant  its  rejection  as  surplusage.**] 

§  303.  «*  Or,"  read  "  and. "—To  carry  out  the  intention  of  the 
Legislature,  it  is  occasionally  found  necessary  to  read  the 
conjunctions  "or"  and  "and,"  one  for  the  other.  [Indeed, 
those  words  are  said  to  bo  couvertibla  into  each  other,  as  the 
sense  of  the  enactment  and  the  necessity  of  harmonizing  its 
provisions  may  require.**]  The  1  Jac.  1,  c.  15,  which  made 
it  an  act  of  bankruptcy  for  a  trader  to  leave  his  dwelling- 
house  "to  the  intent,  or  whereby  his  creditors  might  be 
defeated  or  delayed,"  if  construed  literally,  would  have 
exposed  to  bankruptcy  every  trader  who  left  his  home  even 
for  an  hour,  if  a  creditor  called  during  his  absence  for  pay- 
ment. This  absurd  consequence  was  avoided,  and  the  real  in- 
tention of  the  Legislature,  beyond  reasonable  doubt,  effected, 
by  reading  "  or  "  as  "  and  "  ;  so  that  an  absence  from  home 
was  an  act  of  bankruptcy  only  when  coupled  with  a  design 
of  delaying  or  defeating  creditors  (a).  [So,  in  Mass.  Gen. 
St.,  ch.  167,  §  6,  in  the  words  "  in  a  fictitious  or  pretended 
lottery,"  the  word  "or"  is  read  "and,"  the  whole  phrase 
thus  being  construed  as  describing  a  single  offence.**  The 
same  construction  was  put  upon  the  same  word  in  a  statute 
defining  burglary  as  to  "  break  or  enter ; ""  and  in  a  statute 

»  Com'th  V.  Mai-shall,  69  Pa.  St.  moved,    and    "and"    substituted 

828. 832.  therefor. 

»•  State  V.  Brandt,  41  Iowa,  698 ;  (a)  Fowler  v.  Padget.   7  T.  R 

State  V.  Myers,  10  Id.  448 ;  People  509.     See  also  R  v.  Mortlake,  t 

V.   Svveetser,   1  Dak.   808 ;  Bish.,  East  87. 

Wr.  L.,  §  243.    But  see  Douglass  «  Com'th  v.  Harris,  18  Ali^n 

V.  Eyre,  Gilp.  147,  where  it  is  said  (Mass.)  584. 

that  **or"  never   means   ''and,"  *>  Holland  v.  Com'th,  83  Pa.  St. 

but  that,  when  clearly  necessary,  806,  826.  Comp.  Blemer  v.  People, 

in  order  to  give  effect  to  a  clause  76    III.    265  ;  Vance    v.    Grey    i 

in  a  will  or  a  legislative  provision.  Bush  (Ky.)  6i56. 
**  or "    has    been  changed  or    re- 


^ 
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punishing  persons  who  shall  placo  obstructions  in  a  water- 
Course,  whereby  the  "  flow  of  water  is  lessened,  or  navigation 
impeded."^'  And  so,  too,  it  was  held,  that,  in  an  act  requiring 
a  certificate  of  consent  of  parent  or  parents,  gaardian,  etc.i 
to  the  marriage  of  minors,  if  snch  parent,  etc.,  live  within 
the  province  or  can  be  consulted  with,  "  or  "  must  be  read 
"  and,"  as  it  could  not  have  been  intended  "  to  send  the 
justice  or  other  person  on  a  voyage  of  discovery  "  to  find 
the  parent  or  guardian  beyond  the  limits  of  the  province.*" 
The  same  construction  was  placed  upon  the  word  "  or " 
in  the  California  Civil  Code,  §  978,  between  the  various 
clauses  referring  respectively  to  the  undertaking  for  costs 
on  appeal,  and  an  undertaking  for  the  stay  of  proceed- 
ings, thus  making  the  undertaking  for  costs  essential  in  all 
cases.**  The  married  woman's  act  of  1848,  in  Pennsylvania, 
contained  a  provision  making  a  married  woman  liable  upon 
her  contracts  for  necessaries,  providing,  however,  that  judg- 
ment should  not  be  rendered  against  her  unless  it  should 
appear  that  the  debt  was  "  contracted  by  the  wife,  or  incurred 
for  articles  necessary  for  the  support  of  the  family,"  etc.  It 
is  obvious  and  was  held  that  '*or'^  must  be  read  "and."*' 
In  the  construction  of  the  act  of  Congress  of  6  August,  1861-» 
providing  for  the  seizure  and  confiscation  of  property  used 
in  aid  of  the  rebellion,  and  for  its  condemnation  in  the  dis- 
trict or  circuit  courts  of  the  United  States  having  jurisdiction 
of  the  amount  "  or "  in  admiralty,  it  was  held  that  "  or  " 
must  be  read  "  and."*^ 

§304.  "And "read  "or''— The  converse  change  was  made 
in  a  turnpike  Act  which  imposed  one  toll  on  every  carriage 
drawn  by  four  horses,  and  another  on  every  horse,  laden  or 
not  laden,  but  not  drawing ;  and  provided  that  not  more 
than  one  toll  should  be  demanded  for  repassing  on  the  same 
day  "  with  the  same  horses  a7id  carriages."  It  was  held  that 
the  real  intention  of  the  Legislature  required  that  this  "and" 

«  State  V.  Pool,  74  N.  C.  402.  «  Murray  v.  Keyes.  85  Pa.  St. 

«  Bollin  V.   Shriner,  12  Pa.  St.     884,  891. 
205.206.  *«  Union  Ins.   Co.  v.   U.    S..  6 

**  McConky  v.  Alameda  Co.  Wall.  759.  See  also  post,  §  804, 
Saper.  Ct.,  66  Cal.  88.  Foster  v.   Com'th,  8  Watts  &  8. 

(Pa.)  77. 
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fihould  be  read  as  '^or,"  and  that  a  carriage  repassing  with 
<lifferent  horses  was  not  liable  to  a  second  toll.  The  toll 
was  imposed  on  the  carriage ;  and  it  was  immaterial  whether 
it  was  drawn  by  the  same  or  different  horses  (a).  The 
Statute  of  Charitable  Uses,  which  speaks  of  property 
to  be  employed  for  the  maintenance  of  ^'sick  and 
maimed  soldiere,"  referred  to  soldiers  who  were  either  the 
one  *'  or  "  the  other,  and  not  only  to  those  who  were  both  (J). 
[A  provision  in  the  fourth  section  of  an  act  regulating  the 
sale,  etc.,  of  liquors,  that  any  person  violating  "  the  first  and 
■second  sections  of  this  act "  shall  forfeit,  etc.,  was  held  to 
render  a  pereon  liable  for  the  violation  of  either  the  first  or 
the  second  section,  the  same  being  of  such  a  character  as  to 
make  an  infringement  of  either,  an  independent  offence/^ 
So,  in  a  statute  which  was  supplementary  to  another,  and 
prescribed  a  punishment  by  "fine  and  imprisonment,''  the 
word  "  and  "  was  read  "  or,"  such  being  the  reading  of  the 
original  act,  and  there  being  no  indication,  beyond  the 
change  of  the  conjunction,  of  a  design  to  infiict  the  cumulated 
punishment.**  But  possibly  the  most  striking  illustration  of 
the  convertibility  of  th3se  words  is  afforded  by  the  construc- 
tion put  upon  a  Pennsylvania  statute  which  declared  that  no 
publication  outside  of  court  respecting  the  conduct  of  the 
judges,  oflScers  of  the  court,  jurors,  witnesses  and  parties 
on  a  question  pending  before  the  court,  should  bd  a  con- 
tempt punishable  by  attachment ;  but  that  the  party  ag- 
grieved by  such  publication  might  proceed  against  the 
'*  author,  printer  and  publisher,"  or  either  of  them,  by  in- 
dictment; or  he  might  bring  an  action  at  law  and  recover 
such  damages  as  a  jury  might  think  fit  to  award.  It  was 
held  that  the  word  "  and  "  should  be  read  "  or,"  so  as  to 
give  an  indictment  against  all  the  several  persons  designated, 
118  was,  indeed,  intimated  to  be  the  intention,  by  the  addi- 
tion "or  either  of  them,"  and  not  to  convey  the  idea,  as  in 
grammatical  strictness,  the  language  would,  that  "  author, 
printer  and   publisher,"  (or;  at  least,  "printer  and   pub- 

(a)  Waterhouse  v.  Keen,  6  DowL  *'  People  v.  Sweetser,   1  Dak. 

A  R.  257,  wrongly  reported  in  the  808. 

marginal  note  in  4  B.  ifc  C.  200.  «  Com'th  v.  Qriffln,  105  Mass. 

(5)  Duke,  Charit.  Uses,  134.  185.    See  post,  §g  878,  ct  seq. 
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Usher,")  were  supposed  to  be  one  person ;  and  that  the  word 
**  or"  should  be  read  " and  "  so  as  to  give  the  party  injured 
both  the  riglit  to  prosecute  and  a  right  of  civil  action  for 
damages,  and  to  preclnde  the  idea  that  the  Legislature  in- 
tended to  give  the  injured  party  merely  the  choice  between 
a  criminal  and  a  civil  proceeding.*'] 

§  305.  UmiU  of  InterchangeableneM  of  <*  and  "  and  '<  or  '*~This 
snbstitntion  of  conjunctions,  however,  has  been  sometimes 
made  without  sufficient  reason.  It  may  be  questioned,  for 
instance,  whether  the  judges  who  "  were  at  the  making"  of 
the  Statute  2  Hen.  5,  c.  3,  which  required  that  jurors  to  try 
an  action  when  the  debt  "  or "  damages  amounted  to  forty 
marks,  should  have  land  worth  forty  shillings,  were  justified 
in  construing  it  ''by  equity,"  and  converting  the  disjunctive 
"or"  into  "and"  (a).  The  Court  of  Queen's  Bench,  on 
one  occasion,  held  that  the  power  given  to  justices  by  the 
Highway  Act,  5  &  6  Will.  4,  c.  50,  to  order  the  diversion 
of  a  highway,  when  it  appeared  "nearer  or  more  commo- 
dious to  the  public,"  was  limited  to  cases  where  the  new 
road  was  both  nearer  a/nd  more  commodious  (i) ;  but  the 
same  Court  lately  held  that  the  power  was  exercisable  when 
the  new  road  was  either  the  one  or  the  other  (c). 

[It  has  been  said,  that  in  a  penal  statute,  "  and  "  can  never 
be  construed  **  or."  *•  It  is  sufficiently  apparent  from  the 
illustrations  already  given,  that  both  words  are  interchange- 
Able,  where  the  sense  and  objects  of  the  enactment  require 
the  one  to  be  substituted  for  the  other,  in  penal  statutes  as 
well  as  in  others,  and  as  against  the  offender  as  well  as  in 
his  favor."  But  it  need  scarcely  be  repeated,  that  where 
the  meaning  of  the  act  is  plain,  and  there  is  nothing  in  it  to 
<!all  for  the  substitution,  the  court,  in  construing  the  act,  is 
not  at  liberty  to  make  it.*"] 


*»  Poster  V.  Com'th,  8  Watts  ft 
fi.  (Pa.)  77,  per  Gibson,  C.  J, 

(a)  Co.  Litt.  272a. 

(6)  R  V.  Shiles,  1  Q.  B.  910. 

(c)  R.  V.  Phillips,  L.  R.,  1  Q.  B. 
648 ;  Wright  v.  Prant,  4  B.  &  8. 
119,  82  L.  J.  M.  C.  204.  See 
IlarriDgton  y.  Ramsay.  8  Ex.  326, 
23  L.  J.  460;  Oldfleld  v.  Dodd,  8 
Ex.  578. 


">  U.  8.  y.  Ten  Cases  of  Shawls, 
2  Paine,  162. 

**  See,  also,  to  same  effect,  State 
y.  Myers,  10  Iowa,  448,  where  an 
act  punishing  a  person  for  counter- 
feiting and  having  in  his  posses- 
sion, etc.,  was  held  to  authorize  a 
conviction  for  either ;  Bish.,  Wr. 
L.,  §  243. 

"  See  ante,  §  24. 
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§  806.  Penaifiive  Words  when,  and  when  not  Reed,  as  Imperm- 
tive. — Statutes  which  authorize  persons  to  do  acts  for  the  ben- 
efit of  others,  or,  as  it  is  sometimes  said,  for  the  public  good 
or  the  advancement  of  justice,  have  often  given  rise  to  contro- 
versy when  conferring  the  authority  in  terms  simply  enabling 
and  not  mandatory.  In  enacting  that  they  "  may  "  or,  *^  shall, 
if  they  think  fit,"  or  "shall  have  power,"  or  that  "it  shall 
be  lawful"  for  them  to  do  such  acts,  a  statute  appears  to  use 
the  language  of  mere  permission  ;  but  it  has  been  so  often 
decided  as  to  have  become  an  axiom  that  in  such  cases,  such 
expressions  may  have — to  say  the  least — a  compulsory  force 
{a)j  and  so  would  seem  to  be  modified  by  judicial  exposi- 
tion. On  the  other  hand,  in  some  cases,  the  authorized  per- 
son is  invested  with  a  discretion,  and  then  those  expressions 
seem  divested  of  that  compulsory*  force. 

In  an  early  case,  where  it  was  contended  that  the  13  &  14 
Car.  2,  c.  12,  in  enacting  that  the  churchwardens  and  over- 
seers "  shall  have  power  and  authority  "  to  make  a  rate  to 
reimburse  parish  constables  cei*tain  expenses,  left  it  optional 
with  them  to  make  it  or  not,  the  Court  held  that  it  was 
obligatory  on  them  to  make  it,  whenever  disbursements  had 
been  made  and  not  been  paid.  **May  be  done,"  it  was 
observed,  is  always  understood  in  such  cases  as  "  must  be 
done  "  (S).  So,  where  a  statute  directed  that  churchwardens 
should  deliver  their  accounts  to  justices,  and  enacted  that 
the  latter  "  shall  and  they  are  hereby  authorized  and 
empowered,  if  they  shall  so  think  fit,"  to  examine  the 
accounts,  and  disallow  unfounded  charges,  it  was  held  that 
the  justices  could  not  decline  tq  enter  upon  the  examina- 
tion (c),  or  be  at  liberty  to  allow  charges  not  sanctioned  by 
law  (flf).  [An  act  declaring  that  the  supervisors  of  a  county 
are  ^^  authorized  to  adjust  and  audit"  certain  claims,  to  allow 
the  value  of  work  shown  to  have  been  done,  and  to  cause  the 
amount  to  be  levied  and  collected,  was  held  to  import  an 


(a)  Per  cur.  in  R.  v.  Tithe 
Commrs.,  14  Q.  B.  474. 

(b)  It  V.  Barlow,  Garth.  293.  3 
Salic.  209  ;  R.  V.  Derby.  Skin.  870. 
8.  C. 


(c)  R.  v.  Cambridge.  8  Dowl.  89. 
comp.  R.  V.  Norfolk.  4  B.  &  Ad; 
288 

(d)  Barton  v.  Pigolt.  L.  R,  10 
Q.  B.  86  ;  44  L.  J.  M.  C.  5. 
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imperative  direction  upon  them  to  that  effect  ;^*  and  saoli  was 
the  construction  of  an  act  which  ^^  authorized  and  empow- 
ered "  those  officers  to  cause  taxes  illegally  assessed  and  paid 
in  their  county  to  be  refunded,  so  that  it  become  their  duty 
to  do  so  when  truthful  claims  for  such  taxes  were  duly  pre- 
sented to  them.**  So,  too,  where  cities  and  towns  were 
"  anthorized  and  empowered  "  to  make  proper  provisions  for 
the  support  of  the  families  of  enlisted  soldiers,  and  the  means 
of  raising  the  necessary  funds  for  the  purpose  were 
provided.**]  Though  the  11  &  12  Vict.  c.  42,  s.  9,  enacts 
that  justices  '^  may  "  issue  a  summons  on  an  information 
laid  before  them  only  "if  they  shall  think  lit,"  it  was  held 
tiiat  they  were  not  at  liberty  to  refuse  it  on  any  extraneous 
considerations,  such  as  that  the  prosecution  was  inexpe- 
dient («).  A  charter  which  granted  to  the  steward  and 
snitors  of  a  manor  ^^  power  and  authority  "  to  hold  a  Court 
to  hear  civil  suits,  was  held  to  make  it  obligatory  to  hold  it 
when  necessary  {I),  Again,  the  Tithe  Commutation  Act 
(5  &  6  Vict.  c.  54,  s.  7),  which  enacts  that  if  any  agreement 
for  the  commutation  of  tithes  made  before  tlie  Act^  which 
was  not  of  legal  validity,  should  appear  to  the  Tithe 
Commissioners  to  give  a  fair  equivalent  for  the  tithe,  they 
"  shall  be  empowered  "  to  confirm  it,  or,  if  unfair,  to  confirm 
it  nevertlieless,  and  to  award  such  a  rent-charge  as  would 
make  it  a  proper  equivalent,  and  to  extinguish  the  tithe  ;  it 
was  considered  that  the  Commissioners  were  bound  to 
make  any  such  agreement  between  the  parties  the  basis  of 
their  own  settlement,  and  were  not  at  liberty  to  throw  it 
wholly  aside  in  carrying  out  the  general  policy  of  the  Act, 
Tiz.,  tithe  extinction  {c). 

§  307.  So,  in  BlackwelPs  Case,  Lord  Keeper  North  held. 


••  People  V.  Bupcrv're,  Lfviny- 
8ton,  68  N.  Y.  114 ;  notwithstana- 
ing  a  prior  act  for  a  like  purpose, 
'woicb  was  in  mandatory  terms, 
liiid  been  vetoed  on  that  account: 
Ibid.  See  to  similar  effect :  Peo- 
ple V.  Superv'i-s,  Eric,  1  Buff. 
Buper.  Ct.  (N.  Y  )  617. 

"  People  V,  Superv'rs,  Otsego, 
B6  How.  Pr.  (N.  Y.)  1. 

»  Veazie  v.  China,  50  Me.  518  ; 

27 


Milford  ▼.  Orono,  Id.  629. 

(a)  R.  Y.  Adamson,  1  Q.  B.  D. 
201  ;  R  V.  Fawcett,  11  Cox,  30r>. 
See  R.  V.  Lancasbire  JJ.,  L.  R  11 
Q.  B.  D.  038. 

{b)  R.  V.  HaTering-atte-Bower,  6 
B.  &  A.  691 ;  R  v.  Hastings,  Id. 
692n.,  both  better  reported  in  2  D. 
&  R  176,  and  1  D.  &  R.  148. 

(c)  R.  T.  Tithe  Comm.,  14  Q.  B. 
474. 
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and  of  the  same  opinion  were  ::11  the  judges,  that  the  statute 
which  enucted  only  that  the  Chancellor  "  should  have  full 
power"  to  issue  a  commission  of  bankruptcy  against  a 
bankrupt  trader,  on  the  petition  of  his  creditors,  imperatively 
required  its  issue ;  declaring  that  '*  may "  was  in  efiect 
**must"  (a).  Under  the  County  Court  Act,  which  enacted 
that  the  Superior  Court  "  may''  give  the  plaintiff  the  costs 
of  his  action,  if  he  lived  more  than  twenty  miles  from  the 
defendant,  it  was  held  that  the  Court  was  bound  to  give 
them  in  every  case  in  which  the  plaintiff  and  defendant 
dwelt  more  than  that  distance  apart  (J).  The  general  Order 
which  makes  it "  lawful  "  for  the  Court  to  order  the  produc- 
tion of  such  documents  in  the  pp^session  of  a  party  relating 
to  the  action, "  as  the  Court  thinks  right,"  gave  the  Court  no 
discretion  to  refuse  an  inspection  in  any  case  where  the 
documents  were  not  privileged  by  law  from  inspection  {c). 
An  Act  which  made  it  "  lawful "  for  a  Court  to  stay 
proceedings  in  actions  against  companies  under  liquidation 
until  proof  of  the  plaintiff's  debt  {d) ;  and  one  of  the  bank- 
ruptcy rules  which  provides  that  where  the  Court  has  given 
110  directions  as  to  the  disallowance  of  the  costs  of  improper 
or  unnecessary  proceedings,  the  taxing-master  *'may  "  look 
into  the  question,  were  held  equally  imperative  (s).  [So,  it 
is  said  that  the  grant  of  power  to  amend  implies  the  duty  to 
exercise  it  in  a  proper  case,"  as  the  grant  to  the  Orphan's 
Court  of  a  power  to  direct  an  issue  devisavit  vel  non,  makes 
it  a  matter  of  right  to  the  party  demanding  it  in  conformity 
with  the  statute  to  insist  upon  its  exercise,"  and  the  grant  of 
autliority,  for  certain  specified  causes,  to  allow  a  bill  of 
review,  leaves  the  court  no  discretion  to  refuse  it  where  a 


(a)  13  Eliz.  c.  7  ;  1  Jac.  c.  15  ; 
Bhutkweirs  Case,  1  Vern.  152,  2 
<Jb.  Ca.  190  ;  Eq.  Ca.  Ab.  52. 

(6)  McDougal  v.  Paterson,  11  C. 
B.  755,  2  L.'  M.  &  P.  681  ;  ace. 
Crake  v.  Powell,  2  E.  &  B.  210» 
overruling  Joues  v.  Harrison,  6 
Ex.  828. 

(c)  Judic.  A.  1875.  Ord.  81.  r. 
11  ;  Bustros  v.  While,  1  Q.  B.  D. 
423. 

{d)  Marson  v.  Lund,  13  Q.  B. 
664. 


J 

18. 


(e)  Baines  v.    Woi-msley,   47  L. 


.  Ch. 


144;  Add.  rules,   1875,  r. 


^  Rehfuss  v;  Gross,  108  Pa.  St. 
621. 

"  Schwilke's  App.,  100  Pa.  St. 
628.  under  act  15  Apr.  1832.  Not 
so,  however,  as  to  ibe  power  of 
that  court  under  the  act  29  Mar., 
1832,  to  direct  an  issue  to  the 
common  pleas,  which  is  left  a 
matter  of  discretion  :  TLompson's 
App.,  103  Pa.  St.  603. 
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case  is  made  out  under  the  statute.**  Similar!;,  where  an 
act  allowed  a  court,  upon  application  of  the  defendant  in  an 
-ejectment  suit,  after  recovery  by  plaintiff,  to  stay  execu- 
tion, where  he  shows  valuable  betterments,  until  their  value 
is  ascertained,  he  giving  bond  for  damages  and  expenses,  it 
was  held  that  the  court  was  obliged  to  grant  the  stay  upon 
«ucb  application,  etc.**  And  again,  where  an  act  allows  a 
•conrt,  upon  its  own  motion,  or  upon  application,  to  set  apart, 
for  the  use  of  the  surviving  husband  or  wife,  etc.,  certain 
property,  the  exercise  of  the  powei'  is  obligatory  upon 
application.**]  An  Act  which  empowered  a  vestrj'  to  make 
a  paving  rate,  and  provided  that  when  it  appeared  to  the 
vestry  that  the  rate  was  not  incurred  for  the  equal  benefit  of 
the  whole  parish,  it "  might "  exempt  the  party  not  benefited, 
was  held  to  impose  a  duty  and  not  merely  to  confer  a  power 
on  the  vestry,  to  apportion  the  burden  when  the  case 
arose  (a). 

§  308.  On  the  other  hand,  where  it  was  enacted  that  ^^  it 
■should  be  lawful "  for  the  Superior  Courts  to  issue  com- 
missions to  examine  witnesses  and  parties  abroad,  it  was  held 
that  the  Court  was  not  bound  to  issue  such  ^  commission 
simply  on  proof  that  the  persons  whose  evidence  was 
required  were  abroad,  but  that  it  was  in  the  discretion 
of  the  Court  to  determine  upon  the  special  circumstances  of 
each  case,  whether  it  was  advisable  in  the  interests  of 
justice  to  issue  it  or  not  (b).  So,  under  a  statute  which 
enacted  that  where  a  county  bridge  is  narrow,  ^Mt  shall  and 
may  be  lawful"  for  the  Quarter  Sessions  to  order  it  to  be 
widened,  it  was  held,  having  regard  to  the  nature  of  the 
'Conrt  entrusted  with  the  power,  and  to  the  subject-matter, 
which  might  involve  other  considerations  besides  the  width 
of  the  bridge,  such  as  the  cost  of  the  proposed  work  and  its 
possible  disproportion  to  any  public  benefit  likely  to  be 
derived  from  it,  that  it  was  discretionary  to  make  the  order 
or  not  {c).     [So,  an  act  providing  that  an  offender  "  may  ''  bo 

»•  Meckera    App.,   112  Pa.   St.  (J)  1  &  2  Wm.  4.  c.  22 ;  Castelli 

im.  V.  Groom,  18  Q.  B.  490,  21  L.  J. 

»•  Johnson  v.  Tate,  95  N.  C.  68.  308. 

••  Exp.  Balleotine,  45  Cal.  696.  (c)  48  Geo.  3,   c.   69  ;  Re  New- 

(a)  HoweU  v.  London  Dock  Co.,  port  Bridge.  2  E.  &  E.  877,  29  L. 

:8  E.  &  B.  212,  27  L.  J.  M.  C,  177.  J.  M.  C.  52. 
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punished  for  grand  larceny,  although  the  value  of  the  prop- 
erty stolen  was  within  the  limit  of  petty  larceny,  was  held 
to  confer  a  disci*etion.**  Similarly,  where  it  was  provided 
that  an  indictment  for  polygamy ''  may  "  be  fonnd  and  tried 
in  the  county  where  the  offender  resides  or  where  he  is 
apprehended,  it  was  held  that  the  provision  was  not  in 
derogation  of  the  common  law,  but  merely  enlarged  the 
jurisdiction,  being  permissive,  not  mandatory  ;**  and  upon 
the  same  understanding  of  the  effect  of  that  word,  and  no- 
right  or  benefit  to  any  one  depending  upon  its  construction 
as  obligatory,  it  was  held  that  an  act  providing  that  appeals 
from  the  judgment  of  the  county  court  against  lands  for 
taxes,  etc.,  ^'  may  "  be  taken  to  the  Supreme  Court,  did  not 
operate  as  an  implied  repeal  of  a  former  statutory  provision 
giving  an  appeal  in  such  case  to  the  Circuit  Court.**} 
Again,  the  enactment  that  if  part  of  the  consideration  for  an 
annuity  were  returned,  or  paid  in  goods,  or  retained  on  any 
pretence,  "  it  sh6uld  be  lawful  "  for  the  Court  to  cancel  the 
annuity  deed,  if  it  should  appear  that  "  any  such  practices  '^ 
had  been  used  ;  the  Court  considered  that  liiislast  expression 
limited  the  enactment  to  cases  where  any  of  the  forbidden 
acts  had  been  done  malo  animo,  and  held  that  it  was  in  their 
discretion  to  set  the  deed  aside  or  not  (a).  The  Church 
Discipline  Act,  which  enacts  that  in  every  case  of  a  clergy- 
man charged  with  an  ecclesiastical  offence,  or  concerning 
whom  a  scandal  may  exist  of  having  committed  such  an 
offence,  '^  it  shall  be  lawful "  for  the  bishop,  on  the  applica- 
tion of  any  person  complaining  of  it,  or  if  he  thinks  fit,  on 
his  own  motion,  to  appoint  a  commission  to  examine  wit- 
nesses, to  ascertain  if  there  be  sufiicient  prima  facie  ground 
for  instituting  further  proceedings,  was  held  to  leave  it 
discretionary  with  the  bishop  to  appoint  a  commission,  on 
receiving  such  a  complaint.  Having  regard  to  the  pre- 
existing state  of  the  law,  and  the  character  of  the  bishop's 
office,  it  was  considered  that  it  was  his  duty,  before  issuing 
the  commission,  to  determine  on  the  expediency  of  instituting 

"  "Williams  v.  People,  24  N.  Y.  (a)  6  Geo.  4.  c.  14,  s.  6;  Barber  v. 

405.  Oamaon,  4  B.  &  A.  281 ;  Glrdle- 

«  State  V.  Sweetser,  63  Me.  488.  stooe  v.  Allen,  1  B.  &  C.  61. 
«  Fowler  v.  Pirkins,  77  111.  ;*71. 
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the  proBecntion,  taking  into  his  consideration  the  nature, 
credibility,  or  importance  of  the  charge,  and  the  statns, 
solvency,  and  religions  character  of  the  complainant,  as  well 
as  the  general  interests  of  the  Church  (a), 

§  309.  This  subject  underwent  roach  discussion  in  the 
last-mentioned  case,  and  elicited  various  views.  The  Queen's 
Bencli  held  that  it  was  imperative  to  issue  the  commission 
wliere  a  complaint  had  been  made  of  an  ecclesiastical 
•offence  (&).  According  to  Lord  Cairns,  such  words  as  ^^  it 
«hall  be  lawful,"  are  always  simply  permissive  {g)  or  enabling. 
They  confer  a  power,  and  do  not,  of  themselves,  do  more.  But 
there  may  be  something  in  the  nature  of  the  thing  empowered 
to  be  done,  something  in  the  object  for  which  it  is  to  be  done, 
something  in  the  conditions  under  which  it  is  to  be  done,  some- 
thing in  the  title  of  the  persons  for  whose  benefit  the  power  is 
to  be  exercised,  which  may  couple  the  power  with  a  duty,  and 
make  it  the  duty  of  the  person  in  whom  the  power  is  reposed 
to  exercise  it  when  called  upon  to  do  so ;  it  lies  on  those  who 
contend  that  an  obligation  exists  to  exercise  the  power,  to 
«how  in  the  circumstances  of  the  case  something  which, 
according  to  the  above  principles,  created  that  obligation  ; 
and  the  cases  decide  only  that  where  a  power  is  deposited 
with  a  public  officer  for  the  purpose  of  being  used  for  the 
benefit  of  persons  who  are  specifically  pointed  out,  and  with 
regard  to  whom  a  definition  is  supplied  by  the  legislature  of 
the  conditions  upon  which  they  are  entitled  to  call  for  its 
exercise,  that  power  ought  to  be  exercised,. and  the  Court  will 
reqnire  it  to  be  exercised  (d).  Lord  Blackburn's  opinion  was 
that  the  enabling  words  gave  a  power  which  prima  facie 
might  be  exercised  or  not;  but  that. they  were  compulsory 
whenever  the  object  of  the  power  was  to  effectuate,  not  any 
object  for  the  public  good  or  of  general  interest  or  concern, 
but  only  a  private  legal  right  (e).  Lord  Justice  Bramwell 
considered  that  a  statute  giving  a  power  obviously  meant  that 
the  power  should  be  exercised ;  that  where  the  conditions 

(a)  8  ft  4  Vict.  c.  86  ;  R.    v.  (»)  4  Q.  B.  D.  245. 

Chichester  (Bp.)  2  £.  &  E.  209,  29  {e)  6  App.  p.  228. 

L.  J.  23  ;  R.  V.  Oxford  (Bp.)  *4  Q.  (d)  5  App.  p.  228. 

B.  D.  525  ;  Julius  v.  Oxford  (Bp.)  (e)  Id.  244. 
5  App.  214. 
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of  those  cases  are  alwajs  the  same, — as  wnere,  for  instance, 
the  power  to  give  costs  depends  on  the  single  fact  whether  the 
plaintiff  lived  within  twenty  miles  frotn  the  defendant, — the 
statute  must  mean  that  the  power  should  be  exercised  in  all 
those  cases,  and  so  is  compulsory  ;  but  that  when  the  circum- 
stances vary,  the  words  empowering  but  not  commanding 
are  not  obligatory  (a). 

§  310.  Thislast  view,  pointing  evidently  to  the  distinction 
between  ministerial  and  judicial  acts,  suggests  an  explanation 
of  the  question  which  may  be  here  offered." 

When  a  statute  enacts  that  a  candidate  at  an  election 
"  may"  be  present  at  a  polling  place,  or  that  a  clergyman 
accused  of  an  ecclesiastical  offence  '^  may  "  attend  the  pro- 
ceedings of  the  commission  appointed  to  inquire  into  the 
accusation,  or  that  a  company  "  may  "  construct  a  railway 
(i),  or  that  a  plaintiff  *'  may  "  sue  in  one  action  for  injury 
done  to  his  wife  as  well  as  to  himself  (c),  [or  "  may"  appeal 
to  a  certain  court, **]  it  confers  a  privilege  or  license  which  the 
donee  may  exercise  or  not  at  pleasure,  having  only  his  own 
convenience  or  interests  to  consult ;  and  the  word  "  may  "  is 
then  plainly  permissive  only.  But  it  would  be  difficult  to 
believe  that  Parliament  ever  intended  to  commit  powers  to 
public  persons  for  public  purposes  for  exercise  or  non-exercise 
in  any  such  spirit.  An  enactment  that  a  court  or  person 
*^  may  "  swear  witnesses  {d) ;  or  that  a  justice  "  may  "  issue 
a  summons  on  complaint  of  an  offence,  or  the  Chancellor  a 
commission  in  a  case  of  bankruptcy,  is  no  mere  permission 
to  do  such  acts,  with  a  corresponding  liberty  to  abstain  from 
doing  them.     Whenever  the  act  is  to  be  done  for  the  benefit 


(a)  4  9.  B.  D.  653. 

**  This  distiDCtioo  is  indicated 
in  Com'tli  v.  Clark.  7  Watts  &  S. 
(Pa.)  127,  188.  per  Gibson.  C.  J.,  in 
tlie  construclion  of  a  provision 
contained  in  the  schedule  of  a 
constitution.     See  §  536. 

{b)  York  V.  N.  Midland  R.  Co.. 
1  E.  &  B.  858,  22  L.  J  225  ;  Great 
Western  R.  Co.  v.  R..  1  E.  &  B. 
874.  See  also  Nicholl  v.  Allen,  1 
B.  &  S.  934.  31  L.  J.  283. 

(<?)  Broo^bauk  v.  Whitehaven 
R.  Co.,  7  II.  &  N.  834,  81  L.  J. 


849.  [But.  under  Conn.  Gen. 
Stat.,  tit.  19.  Ch.  6,  §  11.  which 
provided,  that,  when  any  married 
woman  shall  carry  on  any  business, 
and  any  right  of  action  shnll  accrue 
to  her  therefrom,  she  *'may  "  sue 
upon  the  same  as  if  unmarried,  it 
was  held  that  a  suit  could  be 
brought  only  in  her  name  :  Rock- 
well V.  Clark.  44  Conn.  584.1 

«  See  Fowler  v.  Pirkins.  77  111. 
271.  ante,  §  808. 

(d)  Ptr  Cock  burn,  C.  J.,  in  R.  v. 
Oxford  (Bp.)  4  Q.  B.  D.  246. 
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of  others,  the  word  "may,"  or  any  of  itseqnivalente,  simply 
confers  a  power  or  capacity  to  do  the  act.  It  is  facultative, 
»ot  permissive ;  and  neither  by  its  own  connotation,  nor  by 
'orce  of  any  legal  principle,  does  it  necessarily  imply  an  option 
yo  abstain  from  doing  the  act.  On  the  contrary,  it  is  a  legal, 
Dr  rather  a  constitutional  principle,  that  powers  given  to 
public  functionaries  or  others  for  public  purposes  or  the 
public  benefit,  are  always  to  be  exercised  when  the  occasion 
arises.  Whether  this  is  to  be  done  by  the  authorized  persons 
on  their  own  initiative,  indeed,  or  only  on  the  application  of 
those  who  have  a  right  to  the  exercise  of  the  power,  is  a  sub- 
ordinate question,  which  may  depend  on  the  language  or 
object  of  the  statute,  or  on  the  constitution,  whether  execu- 
tive or  judicial,  of  the  authorized  body  or  persons,  or  of  their 
course  of  practice.  But  as  regards  the  imperative  character 
of  the  duty,  it  was  laid  down  by  the  King's  Bench  (a)  that 
words  of  permission  in  an  Act  of  Parliament,  when  tending 
to  promote  the  general  benefit,  are  always  held  to  be  com- 
pulsory ;  and  as  regards  Courts  and  judicial  functionaries, 
who  act  only  when  applied  to,  the  same  rule  was  in  substance 
re-stated  by  the  Common  Pleas,  in  laying  down  that  when- 
ever a  statute  confers  an  authority  to  do  a  judicial  act  (the 
word  "judicial"  being  used  evidently  in  its  widest  sense), 
in  a  certain  case,  it  is  imperative  on  those  so  anthorized  to 
exercise  the  authority  when  the  case  arises,  and  its  exercise 
is  duly  applied  for  by  a  party  interested  and  having  a  right 
to  make  the  application ;  and  that  the  exercise  depends,  not 
on  the  discretion  of  the  Courts  or  judges,  but  upon  proof  of 
the  particular  case  out  of  which  the  power  arises  (J).  The 
Supreme  Court  of  the  United  States  similarly  laid  it  down 
that  what  public  officers  are  empowered  to  do  for  a  third 
person,  the  law  requires  shall  be  done  whenever  the  public 
interest  or  individual  rights  call  for  the  exercise  of  the  power ; 
since  the  latter  is  given  not  for  their  benefit,  but  for  his,  and 

(a)  R.  v.  Hastings  (Mayor)  1  D.  missive.    See  ex.  gr.  K.  v.  Eye,  4 

&  R,  48.  B.  &  A.  271  ;  Jones  v.  Hanison,  6 

(6)  McDouga!  v.  Paterson,  11  C.  Ex.  828  ;  Bell  v.  Crane.  L.  R.  8  Q. 

B.  755.  a  L.  M.  &  P.  687.     In  B.  481  ;  R.  v.  South  Weald,  5  B.  & 

some  cases,  this  rule  seems  to  have  S.  891,  83  L.  J.  198  ;  De  Boauvoir 

Iwen    overlooked,  and  the   word  v.  Welch,  7  B.  &  C.  266.  See,  also, 

"may"  construed  as  simply  per-  R.  v.  Norfolk,  4 B.  &  Ad.  238. 
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18  placed  with  the  depositary  to  meet  the  demands  of  right, 
and  prevent  the  failnre  of  justice.  In  all  stich  cases,  the 
Court  observed,  the  intent  of  the  Legislature,  which  is  the 
test,  is,  not  to  devolve  a  mere  discretion,  but  to  impose  a 
positive  and  absolnte  duty  {a). 

§  311.  There  is,  therefore,  abundant  authority  for  the  pro- 
position that  such  powers  as  are  here  under  consideration  are 
invariably  imperative ;  and  that  it  is  the  duty  of  those  to 
whom  they  are  entrusted  to  exercise  them  whenever  the 
occasion  contemplated  by  the  Legislature  arises.  And  having 
regard  to  this  implied  duty,  the  enabling  or  faculative  terras 
in  which  the  power  may  be  couched,  such  as  "  it  shall  be 
lawful,"  are  to  be  regarded  merely  as  the  usual  mode  of  giving 
a  direction  (b)  ;  as  importing  that  it  is  not  to  be  lawful  to  do 
otherwise  than  as  directed  (e?). 

This  is  free  from  doubt  in  all  those  cases  adverted  to  by 
Lord  Bramwell,  where  the  conditions  are  always  the  same ; 
for  in  those  cases  the  Legislature  has  in  effect  prescribed  the 
specific  facts  out  of  which,  in  the  language  of  the  Common 
Pleas,  the  power  arises ;  and  nothing  is  left  to  be  determined 
or  ascertained  by  the  judicial  discretion.  Where  the  statute 
enacted  that  there  should  be  power  to  levy  a  rate  to  pay  the 
constables  (^,  or  to  issue  a  commission  to  administer  a  bank- 
rupt estate  {e)y  or  that  a  plaintiff  might  have  his  costs  when 
he  lived  a  certain  distance  from  the  defendant  {f)j  it  left  no 
other  question  open  for  consideration,  in  the  exercise  of  the 
power,  than  whether  the  money  was  due  to  tue  constables; 
whether  there  was  a  bankrupt  trader,  a  legal  debt,  and  a 
petitioning  creditor;  or  whether  the  plaintiff's  and  defen- 
dant's abodes  were  at  the  prescribed  distances. 

fiut  the  general  rule  applies  equally  to  the  other  class  of 
cases,  where  the  power  was  discretionary  ;  for  the  discretion 
which  was  given  was  not  that  of  exercising  the  power,  or  not, 
at  pleasure,  when  the  occasion  did  arise,  but  only  of  deter- 

(a)  Supervisors  v.  U.  S.,  4  Wal-  and  Brecon  R.  Co.,  L.  R,  9  Oh. 
lace,  435.  446.  264. 

(b)  Per    Menislj,   L.    J..  R.    v.  (d)  R.  ▼.  Barlow,  sup.  §  806. 
Korfolk,  supra,  265,  and  per  Jesse),  (e)  BlackweH's  Case,  sup.  §  807. 
M.  R.,  in  Ex  parte  Jarman,  4  Ch.  (/)  McDongal  v.  Paterson,  sup. 
D.  838.  §  810. 

(c)  Per  James,  L.  J. ,  in  22^  N^ath 
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ininiag  whether  the  occasion  had  arisen  in  the  particnlar 
case ;  and  this  qaestipn  did  not  turn  on  the  character  of  the 
terms,  whether  enabling  or  mandatory,  in  which  the  power 
was  conferred,  but  on  the  nature  of  one  or  more  of  the  facts 
on  which  the  exercise  was  to  depend,  and  which  conld  be 
determined  only  by  the  judicial  discretion  of  the  authorized 
person.  If  a  statute  empowered  justices  to  adjudicate  in 
certain  cases,  that  is,  to  impose  a  certain  penalty  on  persons 
whom  they  should  iind  guilty  of  a  certain  offence,  it  is 
incontestable  that  they  would  have  no  option  to  decline  the 
jurisdiction  because  the  statute  used  only  the  word  "may" 
instead  of  "shall"  (a).  Whether  the  language  was  fac- 
ultative only,  or  mandatory,  it  would  bo  equally  obligatory 
on  them  to  hear  and  determine  the  complaint,  to  decide,  one 
way  or  other,  whether  the  accused  was  guilty,  and  to  impose 
the  penalty  if  he  was;  and  equally  within  their  judicial 
discretion  which  way  to  find  as  to  the  guilt.  If  any  doubt 
were  possible  on  this  point,  it  would  be  removed  by  supposing 
the  power  conferred  on  the  justices,  and  the  finding  whether 
the  occasion  for  its  exercise  had  arisen,  delegated  to  a  jury. 
The  distinction  between  a  'discretion  to  exercise  the  power, 
and  a  discretion  to  determine  only  whether  the  occasion  for 
it  has  arisen,  is  illustrated  by  the  construction  of  the  enact- 
ment that  justices  may,  if  they  think  fit,  issue  a  summons 
upon  an  information  laid  before  them.  This  power  is  so  far 
discretionary,  that  they  may  grant  or  refuse  the  summons 
according  as  they  judge,  in  the  honest  exercise  of  their  dis- 
cretion (&),  that  a  prima  facie  credible  ease  is  shown  for  it ; 
but  its  exercise  is  imperative,  in  the  sense  that  if  their  opinion 
is  that  such  a  case  is  shown,  it  is  not  competent  to  them  to 
refuse  to  exercise  it  on  extraneous  grounds,  such  as  that 
the  prosecution  is  unadvisable  {c).  In  the  case  of  the 
annuity  (^,  the  power,  though  couched  in  enabling  terms 
only,  would  have  been  clearly  imperative,  if  its  exercise  had 
depended  only  on  the  fact  whether  the  whole  consideration 
had  been  paid  or  not ;  but  as  the  statute  was  construed  to 

(a)  R.  T.  CambeilaDd,  4  ▲.  ft  £.         (o)  B.  v.  Adamaon,  1  Q.  B.  D. 
«>5.  301;  R.  V.  Fawcett,  11  Cox,  806. 

Q>)  See  sup.  g  147.  ((I)  Barber  ▼.  Gamson,    sup.   g 
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require  the  further  face  that  the  retention  or  return  of  part  of 
the  consideration  had  been  done  with  a  corrupt  or  fraudulent 
motive,  the  power  was  so  far  discretionary,  as  the  finding  of 
this  particular  fact  was  ir.trfistod  to,  and,  indeed,  could  be 
determined  only  by  the  judicial  discretion  of  the  Court.  It 
could  hardly  be  contended  that  if  the  Oourt  had  found  that 
the  motive  was  corrupt,  it  would  still  have  been  at  liberty  to 
abstain  from  cancelling  tlie  deed.  So,  as  regards  the  power 
to  order  the  examination  of  witnesses  abroad  (a),  the  power 
was  discretionary,  not  because  the  language  was  merely 
enabling,  but  because  the  Legislature  did  not  intend  that  the 
power  should  be  exercised  where  injustice  would  result ;  and 
the  decision  of  the  Court  that  no  such  consequence  was  likely 
to  ensue  was  a  fact  essential  to.  the  exercise  of  the  power. 
So,  in  tlie  Bishop  of  Oxford's  case,  though  the  power  was 
widely  discretionary  as  regards  the  question  wliether  the 
occasion  for  its  exercise  arose,  the  Bishop  could  not  have 
declined  to  hear  the  complaint  (J)  ;  nor,  if  his  own  judicial 
discretion,  uninfluenced  by  considerations  foreign  to  his  duty, 
had  decided  that  the  occasion  for  it  had  arisen,  could  he, 
consistently  with  the  intentiorf  of  the  Legislature,  have 
refused  to  issue  the  commission  (<?). 

In  one  sense,  indeed,  a  power  is  never  obligatory  when  the 
discretion  of  its  depositary  is  left  to  determine  whether  the 
occasion  for  its  exercise  has  arisen ;  for  a  Superior  Court 
can  only  require  him  to  exercise  his  discretion,  but  cannot 
direct  how  he  shall  exercise  it.  But  this  may  be  recognized 
without  admitting  the  principle,  that,  contrary  to  the  rule 
laid  down  by  the  King's  Bench  and  Common  Pleas,  it  is 
ever  discretionary  to  exercise  a  power  given  for  a  public 
purpose,  in  any  case  where  the  occasion  for  its  exercise  has 
arisen 

§  312.  The  result  seems  to  be,  that,  when  a  public  power 
for  the  public  benefit  is  conferred  in  enabling  terms,  a  duty 
is  impliedly  imposed  to  exercise  it  whenever  the  occasion 

(a)  Castelli   v.   Groom,  sup.    g  (e)  See  the  concluding  remarks 
808.  of  Lord  Justice  Bramwen's  judg- 
ed) Per  Lord  Blackburn,  5  App.  ment  in  4  Q.  B.  D.  555. 
241. 
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arises.  These  terms  are  then,  in  effect,  invariably  invested 
with  a  compnlsory  force ;  and  when  a  judicial  discretion  is 
found  to  be  involved  in  the  exercise  of  the  power,  this  is  not 
owing  to  the  circumstance  that  the  power  is  couclied  in  the 
language  of  authorization  only,  and  not  of  command,  but 
because,  according  to  the  construction  of  the  Act,  it  is 
intended  by  the  Legislature  that  tlie  power  shall  be  exercised 
only  when  some  fact  is  found  to  exist  which  can,  from  its 
nature,  be  ascertained  only  by  the  judicial  discretion  (a). 
[Since,  therefore,  a  direction  contained  in  a  statute,  though 
couched  in  merely  permissive  language,  will  not  be  construed 
as  leaving  compliance  optional,  where  the  good  sense  of  the 
entire  enactment  requires  its  provisions  to  be  deemed  com- 
pulsory ,**  it  is  evident  that  the  question  is,  in  every  case,  one 
of  intention.**  And  the  intent  is  to  be  judged  of  by  the 
purposes  of  the  statute.  Where  those  purposes  are  to  provide 
for  the  doing  of  something  for  the  sake  of  justice ;"  some- 
thing which  concerns  the  public  rights  or  interests,  and  for 
the  doing  of  which  the  public  has  a  claim  de  jure  ;**  some- 
thing which  concerns  and  subserves  third  parties,  and  for  the 
doing  of  which  they  have  a  claim  based  upon  existing 
rights  ;*•  and,  of  course,  where  the  thing  to  be  done  concerns 
and  subserves  rights  both  of  the  public  and  of  individuals," 


(a)  It  has  been  said  that  this 
principle  does  not  apply  to  the 
construction  of  a  by-law  purport- 
ing to  authorize  its  makers  to  do  an 
act  for  the  public  benefit.  It  was 
not  to  be  supposed  that  they 
intended  to  bind  themselves  by 
their  own  by-law  :  R.  v.  Eye,  2  D. 
&  R.  172  ;  per  Abbott,  C.  J.,  and 
Bay  ley.  J..  175. 

*8ee  People  v.  Brooklyn,  22 
Barb.  (N.  Y.)  404. 

•'  See  Supervisors  v.  U.  8.,  4 
Wall.  485,  436;  Ritchie  v  Franklin 
Co.,  22  Id.  67;  Thompson  v.  Car- 
roll,  22  Bow.  422  ;  Minor  v.  Mech. 
B'k,  1  Pet  46 ;  Appei-son  v.  Mem- 
phis, 2  Flip.  d68  ;  Kellogg  v.  Page, 
44Vt  856. 

••  See  People  v.  Supervisors.  51 
N.  Y.  401 ;  Phelps  v.  Hawley,  52 
Id.  28;  Exp.  Simonson.  9  Port. 
(Ala.)  890;  Exp.  Banks,  28  Ala.  28; 
Johnson  v.  Tate,  95  N.  C.  68,  ante. 
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••  See  Fowler  v.  Pirkins,  77  111. 
271 ;  Schuyler  Co.  v.  Mercer  Co., 

9  Id.  20;  Supervisors  v.  U.  S.,  4 
Wall.  435 ;  Mason  v.  Fearson,  9 
How.  248 ;  Kennedy  v.  Sacramento, 

10  Sawyer,  29  ;  Ralston  v.  Critten- 
den, 8  McCrary,  832  ;  JSewburgh, 
etc.,  Turnp.  Co.  v.  Miller,  5  Johns. 
Ch.  (N.  Y.)  114;  People  V.  Super- 
visors, 11  Abb.  Pr.  (N.  Y.)  114; 
Sciple  V.  Eiizabeth,  25  N.  J.  L. 
407  ;  Com'lh  v.  Marehall,  3  W.  N. 
C.  (Pa.)  182;  Norwegian  Str.,  81  Pa. 
St.  849;  Cutler  v.  Howard,  9  Wis. 
809  ;  Blake  v.  R.  R.  Co..  39  N.  H. 
435;  Nave  v.  Nave,  7  Ind.  122; 
B«insemer  v.  Mace,  18  Id.  27  ;  and 
cases  in  preceding  note. 

^0  See  Ralston  v.  Crittenden.  8 
McCrary,  882;  18  Fed.  Rep.  508 ; 
and  cases  in  preceding  notes. 

^>  See  People  v.  Supervisors,  11 
Abb.  Pr.  (N.  Y.)  114. 
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— in  all  theso  cases,  an  intent  is  to  be  inferred,  that,  in  using 
a  permissive  phrase,  the  Legislature  I'eallj  meant  to  enjoin 
an  imperative  duty.  But,  whera  there  is  no  design  manifest 
to  do  something  required  by  the  purposes  of  justice  ;  where 
the  public  has  no  interest  or  concern  with  the  execution  of 
the  powers  conferred;  and  where  no  private  rights  are 
affected  by  its  failure,  there  is  no  room  for  an  inference 
that  the  Legislature,  in  using  permissive  language,  intended 
that  it  shonid  be  given  a  compulsory  significance,  but,  as 
will  hereafter  appear,**  it  is  even  reasonable  to  suppose  that 
in  using  language  mandatory  in  its  strict  grammatical  sense, 
it  attached  to  it  the  meaning  and  effect  of  permissive  words 
only. 

§  313.  [A  few  illustrations  will  serve  to  elucidate  the 
application  of  these  principles,  if,  indeed,  the  instances  of  its 
operation  cited  in  previous  sections  may  not  be  deemed 
sufficients  An  act  directing  the  treasurer  of  a  state  to  pay 
the  members  of  its  Legislature  in  gold  coin,  is  mandatory 
upon  him."  But  after  the  famous  legal  tender  decision  of 
Ma}',  1871/*  an  authority  conferred  by  legislative  resolution 
upon  the  state  treasurer  to  pay  certain  bonds  maturing  in 
June,  1671,  in  coin  was  held  not  to  be  obligatory  upon  him.** 
Those  who  demanded  payment  in  coin  had  no  de  jure  claim 
to  require  it,  when  the  bonds  fell  due,  since  it  was  ruled  by 
the  highest  authority  in  the  land  that  justice  did  not  require 
the  payment  of  honest  debts  in  honest  money. 

[Where  a  statute  provided  that  a  court  *'may''  appoint 
three  commissioners  to  settle  a  disputed  line  between  certain 
towns ;"  or  "  may,'*  before  incurring  an  expense,  submit  the 
question  to  the  people,"  the  word  "  may  "  was  clearly  intended 
to  mean  "  shall ;  "  for,  in  each  case,  the  public  interest  was 
involved,  and  neither  could,  in  the  one,  the  towns  agree  to 
the  appointment  of  a  lesser  number  of  commissioners,  nor 
in  the  other,  the  court  dispense  with  a  popular  vote.     But 

^  See  post,  §§  816, 431  et  seq.  reversing  Hepburn  v.  Griswold,  8 

"  People  V.  Bcveridge,  88  111.  Id.  608. 

807  ;  provided  the  coin  was  in  the  ^"  Kellogg  v.  Page,  44  Vt.  856. 

trejisury  when  the  warrants  were  ^'  Monmouth  v.  Leeds,  76  Me. 

presented.  28. 

■»*  Knox  V.  Lee,  12  Wall.  457.  "  Steines  v.  Franklin  Co.,  48 

Mo.  167. 
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an  act  which  provided  that  it  might  bo  lawful  to  deliver  the 
tax-list  to  a  certain  officer,  a  previous  act  having  made  it 
deliverable  to  another,  for  collection,  was  not  deemed  of  snch 
consequence  to  the  public,  or  to  the  individuals  who  had  to 
paj  the  taxes,  as  to  require  a  construction  which  would  make 
"  may  "  equivalent  to ''  must,"  but  to  leave  the  matter  resting 
in  sound  discretion/* 

§  S14.  [An  act  authorizing  the  officers  of  a  citj  to  levy  an 
annual  tax  of  one  per  centum,  part  of  which  was  to  be  set 
aside  to  pay  the  bonds  of  the  funded  debt  of  the  municipality, 
was  dearly  mandatory/*  It  subserved,  not  only  the  public 
interest,  but  directly  the  subsisting  rights  of  third  persons,  the 
holder  of  bonds.**  But  an  act  authorizing  the  taking  oi  land 
for  a  park  in  Boston,  and  laying  out  and  improving  the  same, 
etc.,  but  providing  that  there  should  be  no  expenditure  of 
money  until  an  appropriation  therefor  was  made  by  a  two- 
thirds  vote  of  each  branch  of  councils,  and  permitting  an  issue 
of  bonds  to  the  extent  of  $500,000  each  year,  etc., — whilst  the 
public  and  even  individual  citizens  and  property  holdera 
might,  in  a  certain  sense,  be  said  to  be  interested  in  the  execu- 
tion of  the  power,  did  not  provide  for  anything  that  any  per- 
son  had  a  subsisting  right  to  demand  should  be  done,  but  was 
held  to  confer  a  discretion.*'  So,  in  the  case  of  an  act  author- 
izing  the  supervisore  of  a  county  co  contract  and  appropriate 
money  for  a  map,  even  though  it  made  it  their  duty  to  con- 
tract, that  word  in  itself  and  taken  together  with  an  absence  of 
specification,  by  the  act,  of  the  size,  etc.,  being  held  to  imply 
a  discretion.**  And  again,  where  a  statute  provides  that  a 
trial  "may"  be  removed  to  another  county,  on  the  applica- 
tion of  the  defendant  duly  supported  by  affidavit,  or  where** 
a  statute  merely  permits  the  granting  of  licenses,**  the  permis- 
sive words  cannot  be  construed  as  intended  to  be  mandatory  ; 
for  the  statutes  are  in  the  line,  not  of  sustaining  an  existing, 

«  Sciple  V.  Elizabeth,  27  N.  J.  •>  Boston,  etc.,  Co.  ▼.  Boston, 

L.  407.    See  §  816.  143  Mass.  546. 

^  Kennedy  v.  Sacramento,    10  ••  Bowers  ▼.   Sonoma  Co.,  83 

Sawyer,  29.  Cal.  66. 

••  See.  also,   Supervisors  v.  U.  *•  Exp.  Banks,  28  Ala.  28 ;  see, 

S.,  4  Wall.  435;  Qalena  v.  Amy,  also,   Healy   v.    Dettra,     (Pii.)    7 

5  Id.  705  :  Ralston  v.  Crittenden,  Cenlr.  Rep.  168. 

aMcCrary,  332.  «  State  v.  Holt  Co.  Ct.,  39  Mo. 

621. 
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but  of  creating  a  new,  right,  and  for  the  latter  purpose,  new 
rights  not  being  created  by  implication,  an  intention  to  use 
permissive  language  in  a  mandatory  sense  will  not  be  pre- 
sumed." It  is  but  a  corollary  of  this  principle,  that  one  who 
has  no  interest  in  a  provision,  permissive  in  form,  cannot 
insist  upon  its  performance  ;  as,  e.  ^.,  under  a  statute  relating 
to  foreclosure  sales,  and  providing  that  such  sales  "  may  "  be 
of  parcels  "  so  that  the  whole  amount  may  be  realized,"  it  was 
held  that  the  mortgagor,  having  no  interest  in  the  fund  which 
was  to  be  raised  by  the  sale,  and  for  the  benefit  of  which  the 
provision  was  intended,  had  no  right  to  have  it  enforced.**] 

§  315.  Sffeot  ol  fijEpreBS  Reference  to  Z>Uoretion. — In  cases  in 
which,  upon  the  principles  stated,  permissive  words  are  to 
be  read  as  mandatory,  the  exercise  of  the  power  is  not  made 
less  imperative  by  express  reference  to  the  discretion  of  the 
authorized  person.  The  duty  of  issuing  a  summons  (a),  or  of 
examining  the  churchwarden's  accounts  (i),  was  as  obligatory 
under  the  statute  which  empowered  the  justices  to  issue  it  or 
to  examine  them,  "  if  they  should  so  think  fit,"  as  it  would 
have  been  if  this  expression  had  been  omitted.  Where  the 
judgment  creditor  of  a  company  "  might "  have  execution 
against  any  individual  shareholder  of  it,  if  he  failed  after  due 
diligence  to  obtain  satisfaction'of  his  debt  from  the  company, 
it  was  held  by  the  Common  Pleas  that  there  was  no  discretion 
to  withhold  this  remedy  from  him  in  any  case  in  which  the 
Court  was  satisfied  that  the  specific  facts  indicated  by  the 
statute  existed — viz.,  that  the  debt  was  unpaid,  that  due 
endeavora  had  been  made,  and  had  failed,  to  put  in  forc& 
the  execution  against  the  company  (c?),  and,  it  may  be  added. 


"  Exp.  Banks,  supra ;  State  v. 
Holt  Co.  Ct.,  Biipra ;  and  see  Exp. 
Simonton,  9  Port.  (Ala.)  890; 
Mitchell  V.  Duncan,  7  Fla.  13. 
8cj  Culler  v.  Howard,  9  Wis.  809, 
where,  under  a  statute  that  pro- 
vided that  the  court  "may" 
remove  an  executor  for  certain 
specified  causes,  the  court  refused 
to  exercise  the  discretion  merely 
upon  the  application  of  a  legatee 
wbo,  it  was  held,  could  not  be 
benefited  by,  and  had  no  interest 
in,  the  removal  of  the  executor, 


and  upon  the  sole  reason  that  the 
executor  resided  in  another  state; 
a  circumstance  which  the  act  was 
held  not  to  make  a  ground  for 
removal.  See  the  strictures  upon 
this  case  in  Sedgw.,  p.  876,  note. 
••  Bansemer  v.  Mace,  18  Ind.  37. 

(a)  R.  y.  Adamson.  sup.  §  800. 

(b)  R  v.  Cambridge,  sup.  § 
806. 

(c)  7  &  8  Vict.  c.  110 ;  Morisse  v. 
British  Bank,  1  C.  B.  K.  a  67; 
Hill  v.  London  &  Co.  Assor.  Co., 
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ti  it  the  creditor  had  done  nothing  to  disentitle  hira  to  exe- 
ci  tion  against  the  shareholder  (a)  ;  although  the  statute  not 
oijy  directed  that  the  leave  of  the  Court  was  to  be  asked  for 
the  execution,  but  provided  that  it  "  should  bo  lawful "  for 
tha  Court  to  grant  or  refuse  the  application  for  it,  and  "  to 
make  such  order  as  it   might  see  fit."     Another  familiar 
ifk^tance^maj  be  found  in  the  case  of  a  distress  warrant  to 
euforco  a  poor  rate.      It  is  well  known  that  in  every  case 
w*iere  certain  specific  facts  are  proved,  viz.,  that  a  rate, 
valid  on  its  face,  was  made  by  a  competent  authority,  that 
tho  rated  land  is  in  the  district  and  in  the  occupation  of  the 
defaulter,  and  that  the  latter  has  been  summoned  and  has 
not  ^aid,  the  justices  have  no  option  to  refuse  the  warrant, 
the  gh  the  statute  says  only  that  they   "  may  "  issue  it  "  if 
tfaejt  think  fit"  (().     In  all  such  cases  they  must  exercise  (he 
pow ,  r ;  they  must  "  think  fit "  to  do  so  whenever  the  occa- 
sion ;[or  it  has  arisen.      In  America,  where  it  was  enacted  . 
that  ijty  councils  "might,  if  deemed  advisable"  (o),  or  even 
"  might,  if  they  believed  that  the  public  good  and  the  best 
interests  of  the  city  required  it "  {djy  levy  a  special  tax  to 
be  exfucnded  in  the  liquidation  of  their  debts,  the  Supreme 
Court  issued  a  mandamus  to  levy  the  tax  where  it  was 
provec   that  a  debt  existed,  and  that  there  were  no  other 
means  In  possession  or  prospect  for  their  payment ;  holding 
that  th'^  discretion  of  the  Town  Councils  was  limited  by 
their  dv  ty,  and  could  not,  consistently  wit]i  the  rules  of  law 
{e\  "  be  resolved  in  the  negative  "  {/ ). 

§  316  [It  may  be  added,  that,  where  the  grounds  for 
f>elievin^  that  the  Legislature  intended  to  give  to  its  lan- 
guage a  compulsory,  rather  than  a  directory,  eflBcacy,  are 


1  II.  &  K.  898  ;  comp.  Shrimpton 
V.  Sidmouth,  etc.,  R  Co.,  L.  R  8 
C.  P.  80,  decided  on  the  8  Vict.  c. 
16. 

(a)  Scott  ▼.  Uxbrldge,  etc.,  R 
Co..  L.  R  1  C.  P.  596. 

(b)  R  V.  Finnls,  28  L.  J.  M.  C. 
201  ;  R.  ▼.  Boteler.  88  L.  J.  M.  C. 
101.  See,  also,  R  y.  Cambridge, 
and  R  v.  Adamson,  sup.  §  806. 

(c)  Bap^orviflors  v.  U.  B.,  4 
Wallace,  4^. 


(d)  Galena  ▼.  Amy,  6  Wallace, 
705. 

{e)  Adverting  to  R  ▼.  Barlow, 
sop.  §  806. 

(/)  In  R  V.  Lancashire  JJ., 
sup.  §  806,  a  similar  view 
seems  to  have  been  taken  of  the 
45  &  56  Vict.  c.  84,  8. 1,  which 
enacts  tliat  licensing  magistrates 
**  shall  be  at  liberty,  in  their  free 
and  unqualified  discretion,"  to 
grant  or  refuse  beer  licenses. 
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wanting,  the  word  '^  eball "  may  be  construed  as  being  simply 
permissive.**  Thos,  where  an  act  provided  that  the  assessment 
roll  **  shall  "  be  returned  within  a  certain  number  of  days, 
it  was  held,  that,  no  public  or  private  right  being  impaired 
by  such  construction,  the  provision  might  be  regarded  as 
directory  only."  And  it  is  said,  that,  as  against  the  Govern- 
ment, the  i^ord  ^^  sliall,"  unless  a  contrary  intent  appears 
from  the  statute,  is  merely  permissive.''] 

§  317.  Oorreotlon  of  OmiMions  and  Brron«oiu  IiUMrtioiiB. — An 
omission  which  the  context  shows  with  reasonable  certainty 
to  have  been  unintended  may  bo  supplied,  at  least  in  enact- 
ments which  are  construed  beneficially,  as  distinguished 
from  strictly.  Thus,  when  the  33rd  section  of  the  fines  and 
Recoveries  Act  (3  &  4  Will.  4,  c.  74),  in  providing  that  if 
the- protector  of  a  settlement  should  be  (1)  a  lunatic,  or  (2) 
convicted  of  felony,  or  (3)  an  infant,  the  Court  of  Chancery 
should  be  the  protector  in  lieu  of  the  lunatic  or  the  infant, 
omitted  the  case  of  the  convict  of  felony,  it  was  held  by 
Lord  Lyndhurst  that  the  omission  might  be  supplied,  in 
order  to  give  effect  to  the  manifest  intention.  Without  it, 
the  mention  of  the  case  of  felony,  in  the  first  part  of  the 
sentence,  was  insensible,  and  it  necessarily  implied  the  miss- 
ing words  (a).  So,  where  a  statute  enacted  that  suits 
^^  against ''  an  association  should  be  brought  in  the  district 
where  it  was  established,  without  making  any  provision  for 
suits  *'  by  '*  the  association  ;  but  an  earlier  Act  had  in  a  sim- 
ilar clause  provided  for  suits  both  by  and  against ;  the 
Supreme  Court  of  the  United  States  held  that  the  omission 
in  the  later  Act  was  accidental,  and  might  be  supplied  (&). 


«  Fowler  v.  Pirkins,  77  111.  271. 

« Wheeler  v.  Chicago,  24  111. 
105.  See  §  813.  Compare,  with 
the  foregoing  discussion,  that  of 
mandatory  and  directory  provis- 
ions, post,  §§  431-440. 

••  R.  U.  Co.  V.  Hecht,  95  U.  8. 
168.  170. 

(a)  lie  Wainwriglit,  1  Phil.  258. 
See,  also,  in  deeds,  Spyve  y.  Top- 
ham,  8  East,  115;  Dent  v.  Clayton, 
88  L.  J.  Ch.  603  ;  Wilson  v.  Wil- 
son, 5  II.  L.  C.  40.  28  L.  J.  Ch. 
697;  and  in  wills,  Greenwood  v. 


Greenwood.  L.  R  2  Ch.  D.  875  : 
Re  Redfem,  6  Ch.  D.  183,  47  L.  J. 
Ch.  17. 

(b)  Kennedy  y.  Gibson,  8  Wal- 
lace, 491.  Gomp.  Hancock  v. 
Lablache.  8  C.  P.  D.  197.  [But 
the  necessity  of  irreat  caution  in 
the  supplying  of '  omissions  niiu4 
again  be  adverted  to.  In  a  recent 
deriidon,  referred  to  above,  ^  295, 
note,  the  Court  of  Appeals  of  New 
York  said  :  "  If  [the  Legislature] 
have  failed  to  insert  i«uch  provis- 
ions in  the  law  as  will  accomplish 


r 
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[So  again,  where  the  firet  section  of  an  act  authorized  an 
aqnednct  company  to  take  and  nse  the  water  of  two  ponds 
and  of  a  certain  lake,  and  the  fifth  section  provided  tliat 
nothing  in  the  act  should  be  so  construed  as  to  authorize  the 
company  "  to  raise  the  water  of  any  of  said  ponds  above 
high  water  mark,"  etc.,  it  was  held  that  the  restriction 
applied  as  well  to  the  lake  as  to  the  ponds.**  And 
conversely,  if,  from  all  sources  of  interpretation,  it 
appears  that  a  provision  was  inadvertently  inserted  in  a  stat- 
ute, it  may  be  disregarded."  Thus,  the  words  "or  both 
such  fine  and  imprisonment  at  the  discretion  of  the  Court," 
which  had  been  cut  out  of  the  original  act  by  a  subsequent 
one,  but  were  erroneously  re-instated  in  the  reproduction  of 
the  act  in  a  section  of  a  revision  of  statutes,  relating  to 
assault  and  battery,  were  treated  as  inoperative.**  And  it  is 
said  that  the  fact  that  a  code  is  declared  to  be  embodied  in 
the  law,  does  not  give  the  effect  of  law  to  inaccuracies  that 
may  have  crept  into  the  book.**  So,  where  two  acts,  the 
one  passed  in  1867,  declaring  bills  of  exchange  and  promis- 
sory  notes  payable  at  a  bank  or  private  banking  house  to  be 
governed  by  the  commercial  law  ;  the  other,  passed  in  1873, 
declaring  bills  of  exchange  and  promissory  note»payable  at 
a  bank  or  banking  house,  or  at  a  certain  place  of  payment 
therein  designated  to  be  so  governed,  were  inserted  in  a 
code,  under  §  2100  and  §  2074  respectively,  it  was  held  that 
the  insertion  of  the  earlier  act  must  be  considered  as  an 
oversight  on  the  part  of  the  codifiers,  and  that  the  section 
embodying  the  act  of  1873  must  be  held  to  repeal  the  other 

so  far  as  there  was  any  conflict  between  them.**] 

t 

§  318.  Elliptical  Sentences.  Transposition  ol  Words,  etc.r- 
The  sixth  section  of  Lord  Tenterden's  Act  furnishes  another 
example  of  clerical  neglect,  which  was  treated  in  the  same 


the  result  intended,  their  omission 
cannot  be  remedied  by  coDstruc- 
tion,  and  the  law  must  to  that 
extent  be  considered  defective  and 
iDoperative :"  Furey  v.  Gruvescnd, 
104  N.  Y.  405;  6  Centr.  Rep.  501, 
603.1 

•^Brickett  v.  Haverhill  Aqueduct, 
143  Muss.  894.  No  reason  is  given 
by  the  court  for  this  construction, 

28 


beyond,  *'  we  have  no  doubt,"  etc. 

^^  Pond  v.  Maddox,  88  Cal.  673. 
See,  also.  Jones  v.  Uulchinson,  43 
Ala.  721;  Com*th  v.  Jackson,  5 
Bush  (Ky.)  680. 

»«  State  V.  Lee,  87  Iowa,  402. 

*3  Atlanta  v.  Gas  Light  Co.,  71 
Ga.  106. 

M  Mobile  Sav.  B'k  v.  Patty,  10 
Fed.  Rep.  751. 
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spirit  It  enacts  that  no  action  shall  be  brought  in  respect 
of  a  representation  made  by  one  person  concerning  the  con- 
duct or  credit  of  another,  to  the  intent  that  the  latter  '^  may 
obtain  credit,  goods,  or  uionej  upon^^  ....  unless  the  re- 
presentation was  in  writing.  The  text  is  clearly  imperfect. 
Lord  Abinger,  while  deeming  any  conjectural  transposition 
of  the  words  inadmissible,  held  that  the  word  "  upon  "  must 
be  rejected  as  nonsensical ;  but  Baron  Parke  considered  that 
the  Court  was  at  liberty  cither,  by  transportation,  to  read  the 
passage  ''  may  obtain  goods  or  money  on  credit,"  or  to  inter- 
polate after  "upon"  the  words  "such  representations"  (a). 
[A  transposition  of  words  is,  indeed,  to  be  made  wherever  the 
intention  of  the  Legislature  and  the  context  require  such  a 
change.**  Thus  "current  expenses  of  the  year"  was  read 
*' expenses  of  the  current  year;  "**  and  in  another  case  a 
clause  in  a  section  of  revised  statutes  was  construed  as  if  a 
proviso  found  in  the  middle  of  the  clause  were  placed  at  the 
end,*'  and  again,  in  construing  a  statute  so  as  to  make  it  con- 
form to  the  legislative  intent,  it  was  held  that  a  clause  which 
was  included  in  the  second  section  should  be  read  as  if 
included  in  the  first,  and  as  qualifying  the  provisions  of  the 
latter."']       • 


(a)  Lyde  v.  Barnard,  1  M.  &  W.. 
101,  llo.  In  statutes  governed  by 
the  piinciplo  of  strict conslruction, 
such  emendations  have  been 
refu*<ed:  See  UndeihUl  v.  Long- 
ridge,  etc.,  inf.,  §  836. 

»*  Matthews  v.  Com'th,  18  Gratt. 
(Va.)  1)89. 

"  Babcock  v.  Goodrich.  47  Cal. 
488. 

•'  Waters  v.  CampbeU,  4  Sawyer, 
121 

w  State  V.  Turnp.  Co.,  16  Ohio 
Sl.*308.  Comp.  however.  Poor  v. 
Considine,  6  Wall.  458,  ante,  §  13. 
The  power  of  the  court  to  transfer 
clauses  in  a  statute,  the  grounds 
upon  which,  and  the  methods  by 
which,  it  will  be  exercised  are  well 
illustrated  by  two  cases,  one  ari.sin^ 
in  Virginia,  and  already  referred 
to,  the  other  decided  in  Nebi  a^jka. 
In  the  former  case,  Matthews  v. 
Oom'th,  18  Gratt.  (Va.)  989,  it  was 
said  that  a  construction  is  to  be  put 
upon  a  statute,  which  conforms  to 


its  obvious  intention,  though  the 
collocation  of  the  different  branches 
of  a  provision  are,  by  mistake,  so 
arranged  as  to  lead  at  first  blush  to 
a  different  conclu.sion.  The  inten- 
tion having  been  found  (1)  by  the 
reason  of  the  thing,  (2)  by  the 
grammatical  construction  or  the 
section  as  it  stood,  showing  that  a 
I  certain  clause  should  follow, 
instead  of  preceiling,  anoihcr.  and 
(3)  by  the  context,  reference  was 
made  to  the  legislative  journals  to 
verif}'  the  construction  arrived  at 
by  a  transposition  of  the  clauses  in 
accordance  with  the  intention  thus 
ascertained,  when  it  was  found 
that  an  amendment  by  inserting 
certain  words  afttr  a  designat(»d 
word  in  the  original  act  hnd  been 
made  without  regard  to  the  fact 
that  certain  other  words  hnd  been 
already  inserted  by  a  previous 
amendment.  In  the  other  case. 
State  v.  Forney,  21  Neb.  223.  226 
et  seq.,  the  court,  in  construing  an 
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§  319.  Clerical  Srron.— Clerical  errors  may  be  read  a8 
amended  (a).  Thus,  in  the  provision  of  the  Metropolitan 
Local  Management  Act,  that  no  road  shall  be  formed  as  a 
street  for  carriage  traffic  unless  widened  to  forty  feet,  or  un- 
less such  street  shall  be  open  at  both  ends,  the  word  '^  or  " 
was  read  "  nor,"  for  the  manifest  intention  was  not 
that  one  of  the  two,  but  that  both  conditions  should  be 
complied  with ;  that  is,  that  the  street  should  not  only  be 
forty  feet  wide,  but  also  be  open  at  both  ends  (J).  [In  an  act 
incorporating  a  railway  company,  and  prescribing  a  method 
by  which  the  same  could  acquire  the  title  to  lands,  where  no 
Agreement  could  be  arrived  at  amicably,  by  proceedings  in 
the  court  of  common  pleas  '^  upon  final  judgment  or  appeal 
therefrom,"  it  was  held,  that,  both  on  the  ground  of  absurdity 
there  being  no  such  thing  as  an  appeal  allowed  from  a  final 
judgment,  and  by  analogy  with  former  railroad  acts,  "  or " 
should  be  read  *'on."**  So  too,  *'acts"  was  read  **act.""* 
^'  Venire  "  was  read  "  venue,"  in  a  statute  declaring  that  the 


act  8ui(l  that  a  bare  inspection  of 
tbc  4ili  section,  or  that  part  of  it 
wbich  preceded  the  proviso,  wonld 
satisfy  anyone  ttiat  tbe  Legislature 
never  intended  to  pass  it  in  that 
form  ;  that  an  examination  of  §  5, 
as  printed,  would  show  that  §  4, 
as  originally  drafted,  contained 
certain  words  of  §  5  as  printed  ; 
that  the  records  disclosed  the  fact 
that  such  was  the  form  of  the  bill 
:is  introduced,  and  as  it  stood  until 
it  came  from  the  hands  of  the 
printer,  in  the  form  in  which  it 
was  finally  passed  and  stood  upon 
the  statute  book  ;  that  the  portion 
of  g  4  coming  just  Yicfore  the  pro- 
viso meant  nothing  at  all,  as  it 
stood  ;  whilst,  read  in  connection 
wiih  the  portion  of  §  5  referred  to, 
it  showed  a  certain  purpose  ;  and 
that  it  must  accordingly  be  so 
read. 

(a)  As  where,  for  instance,  an 
Act  refers  to  another  by  the  title 
and  date,  and  mistakes  the  latter : 
2  Inst.  200 ;  Anon.  Skinn.  110  ; 
R  ▼.  Wilcock.  7  Q.  B.  817 ;  iZtf 
Boothroyd,  15  M.  &  W.  1.  [See 
ante,  §802.] 

(6)  Metrop.  Board  v.  Steed,  8  Q. 
JB.  D.  445,  51  L.  J.  22. 


••Levering  v.  R.  R.  Co.,  8 
Watts  &  8.  (Pa.)  459,  463.  Con- 
versely **  on  "  was  read  **  or," 
as  a  clear  mistake,  in  Gould  v. 
Wise,  18  Nev.  253.  A  clerical 
error  in  the  title  of  an  act,  made 
in  engrossing,  after  passage,  but 
before  hpproval,  was  held  riot  to 
invalidate  the  statute,  if,  upon  the 
whole,  the  effect  was  not  to  mis- 
lead :  People  v.  Onondaga,  16 
Mich.  254,  Cooley,  J.,  diss.  The 
printed  act  may  be  corrected  by 
the  enrolled  bill  on  file  in  the  state 
department :  Reed  v.  Clark,  3 
McLean,  480.  But  it  is  said  that 
an  act  as  approved  by  the  Execu- 
tive must  be  deemed  the  law,  not- 
withstanding the  apparent  omission 
of  some  provisions  indicated  by 
the  legislative  journals:  State  v. 
Liedke,  9  Neb.  463. 

iw  Jocelyn  v.  Barrett,  18  Ind. 
128:  In  Hill  V.  Williams,  14  Serg. 
&  R.  (Pa.)  287,  289,  it  is  said  that 
'"persons"  is  often  applicable  to 
one  party ;  for  instance,  a  minor 
may  have  several  guardians,  or 
several  masters,  who  arc  in  partner- 
ship ;  in  such  cases,  for  certtiin 
purposes,  all  the  guardians  or  both 
the  masters,  constitute  one  party. 


486 


OOBBBOnON   OF   EIUIOBS. 


[§3ia 


'^  venire  "  in  actions  against  railroad  companies  should  be  laid 
in  the  connty  in  which  the  track  was  located."*  "  Dennis 
Mills  "  was  held  a  misprint  for  "  Dunn's  Mill."""  "  South/' 
in  a  statute  defining  the  boundaries  of  a  county,  being  clearly 
a  mistake  for  "  north/'  was  so  read  ;"•  and  "  Louis  Maiikel," 
for  "Lewis  Menkel;'"**  '* final  judgments"  for  "penal 
judgments;""'  "ad  respondendum"  for  "ad  satisfacien- 
dum ;""•  and  "proviso  to  article  411"  for  "provisions  to 
article  411.""'  The  date  "  first  day  of  July  "  specified  by  an 
act  as  the  day  from  which  all  suits  then  pending  should  be 
subject  to  appeal,  according  to  a  prescribed  mode,  was  read 
as  meaning  the  first  Monday  in  July  ;"•  and  in  an  act  providing 
that  a  Circuit  Oourt  in  a  certain  district  should  be  held  the 
fifth  Monday  after  the  fifth  Monday  in  January  and  July,  it 
was  held  that  the  second  "  fifth  "  should  be  read  "  fourth.'"** 
Where,  in  a  statute  describing  the  boundaries  of  a  county, 
an  error  occurred  which  would  have  made  the  county  to 
consist  of  two  detached  pieces,  it  was  corrected  by  the  court ;'" 
and,  in  a  similar  statute,  where  a  misdescription  resulted  from 
the  use  of  the  sign  of  a  degree,  instead  of  a  decimal  point 
between  figures,  whereby  the  calls  would  have  become 
meaningless,  the  sign  was  treated  as  a  decimal  point."'  An 
act  being,  by  clear  mistake  entitled  a  supplement  to  the  act 
of  27  February,  1867,  but  intended  to  be  a  supplement  to 
that  of  13  April,  1867,  was  to  be  road,  with  the  effect  of  not 


»•»  araham  v.  R.  R  Co.,  64  N. 
C.  631. 

>««  Llndsley  v.  WilUams,  90  N. 
J.  Eq.  03. 

"»  Palms  V.  Shawano  Co.,  61 
Wis  211 

»o*'  Mankel  v.  U.  8.,  19  Ct.  of  CI. 
295. 

*^^  Moody  ▼.  Stephenson,  1  Minn. 
401. 

^^  People  V.  Hoffman,  97  111. 
284  :  so  held  on  petition  for  habeas 
corpus,  the  arrest  having  been 
made  under  the  statute  on  a  capias 
ad  respondendum. 

^"  Chambers  v.  Stale,  25  Tex. 
807;  Hearn  v.  State,  Id.  836: 
there  being  but  one  provision  in 
the  ariicle  except  that  contained 
in  the  proviso,  and  the  act  in  which 
the  mistake  occurred  being  an  act 


amending  the  penal  code. 

>«  Burch  V.  Newbury,  10  N.  Y. 
874. 

^^  Haney  v.  State,  84  Ark.  368, 
the  court  declaring,  thnt,  where  it 
is  apparent  that  the  Legislature  did 
not  intend  to  iise  a  particular  word 
occurring  in  a  statute,  and  it  is 
further  apparent  what  word  it  did 
intend,  the  court  will  correct  the 
mistake  by  substituting  the  latter, 
and  finding  from  otber  and  similar 
provisions  in  the  statute  that  the 
''fourth,"  and  not  the  "fifth" 
Monday  was  intended. 

"•  Reynolds  v.  Holland,  8& 
Ark.  56  ;  though  it  was  said  that  a 
county  might  be  created  of  such  a 
kind :  lb. 

Ill  Brown  y.  Hamlett,  8  Le<i. 
(Tenn.)  782. 
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reviving  the  local  act  of  27  Febrnary,  1867,  which  bad  been 
repealed  by  the  general  act  of  13  April,  1867."'  So,  where 
there  was  a  mistake  in  the  description  of  a  street  in  an 
ordinance  for  laying  it  out,  the  street  being  sufficiently  iden» 
tified,  the  error  was  read  corrected."' 

[In  fact,  a  mistake  apparent  on  the  face  of  an  act,  which 
may  be  corrected  by  other  language  of  the  act,  is  never 
fatal."*  In  all  such  cases,  it  may,  with  propriety,  be  said 
that  the  context  rectifies  the  error,"*  and  it  is  not  the  Oonrt 
that  assumes  to  correct  the  Legislature.]  It  has,  indeed, 
been  asserted  that  no  modification  of  the  language  of  a  statute 
is  ever  allowable  in  construction,  except  to  avoid  an  absurdity 
which  appears  to  be  so,  not  to  the  mind  of  the  expositor 
merely,  but  to  that  of  the  Legislature  ;  that  is,  when  it  takes 
the  form  of  a  repugnancy  {a) ;  [that  words  are  never  to  be 
supplied  or  changed,  except  to  effect  a  meaning  clearly  shown 
by  other  parts  of  the  statutes — to  carry  out  an  intention 
somewhere  expressed."']  In  such  cases,  the  Legislature  shows 
in  one  passage  that  it  did  not  mean  what  its  words  signify 
in  another ;  and  a  modification  is  therefore  called  for  and 
sanctioned  beforehand,  as  it  were,  by  the  author.  But  the 
authorities  do  not  Jfppear  to  support  this  restricted  view. 
They  would  seem  rather  to  establish  that  the  judicial  inter- 
preter may  deal  with  careless  and  inaccurate  words  and 
phrases  in  the  same  spirit  as  a  critic  deals  with  an  obscure 
or  corrupt  text,  when  satisfied,  on  solid  grounds  (J),  from 
the  context  or  history  of  the  enactment,  or  from  the  injustice, 
inconvenience,  or  absurdity  of  the  consequences  to  which  it 
would  lead,  that  the  language  thus  treated  does  not  really 
express  the  intention,  and  that  his  amendment  probably 
does. 

§  320.   SqTdUble,  in  the  Smise  of  Liberal,  Oonatmctionu — ^The 

>"  Keller  ▼.  Oom'th,  71  Pa.  St.  29  L.  J.  64  ;  Abel  v.  Lee,  L.  R  6 

413.  C    P.    871  ;    Christ  ophereon    y. 

">  State  V.  Orange,  88  K.  J  L.  Lotinga.  15  0.  B.  N.  S.  809 ;  33  L. 

49.  J.  871  ;  per  Brett,  J.,  in  Boon  ▼. 

"*  Blancbard    ▼.    Bpraguc,    3  Howard,  L.  R.  9  C  P.  805. 

Sumn.  279.  "•  Lane  v.   Schomp,   20  N.   J. 

"» See  Com'th  v.  MarshaJ,  69  Eq.  82. 

Pa.  St.  828,  882.  (b)  Comp.  Green  ▼.  Wood,  sup. 

(a)  P&r  Willes,  J.,  in  Motteram  28,  24,  and  cases  eited,  §  2i. 
V.  E.  C.  R.  Co.,  7  C.  B.  N.  S.  658, 
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practice  of  modifying  tlic  language,  and  controlling  the 
operation  of  enactments,  however,  was  formerly  carried  to 
still  greater  lengths.  It  nsed  to  be  laid  down  that  a  remedial 
statnte  should  receive  an  equitable  construction ;  so  that 
cases  out  of  its  letter  should,  if  within  the  general  object  or 
mischief  of  the  Act,  bo  brought  within  the  remedy  which  it 
provided  (a). 

It  is  to  bo  observed,  indeed,  that  this  expression  is  often 
used  in  the  older  authorities  in  a  different  sense.  Lord 
Mansfield  said  that  equity  was  synonymous  with  the  inteutioQ 
of  the  Legislature  {b);  and  in  this  sense  an  equitable  con- 
struction is  plainly  free  from  objection  ;  [what  is  within  the 
plain  intention  of  the  makers  of  a  statnte,  not  falling  under 
the  rule  of  strict  constrnctiou,"^  being  as  much  within  the 
statute,  as  if  it  were  within  its  letter,"'  and  that  which  i& 
plainly  not  within  the  intention  of  a  statnte,  remaining  un- 
affected by  it,  although  the  letter  of  the  law,  disregarding 
the  limits  of  its  scope  and  object,  would  prima  facie  include 
it."*]  The  "  equitable  "  construction,  which  included  usea 
within  the  Statute  de  dortis,  though  that  enactment  spoke 
only  of  "  lands  and  tenements,"  and  may  have  originally 
contemplated  only  common  law  estates  ((?),  and  which 
applied  the  2  Hen.  6,  c.  3  (requiring  that  a  juror  should 
have  ** lands"  worth  forty  shillings),  to  the  cestui  que  use, 
and  not  to  the  feoffee,  when  the  legal  estate  was  in  the  latter 
((2),  would  seem  to  fall  within  the  now  recognized  ordinary 
rnles  of  construction.  The  4  Ed.  3,  c.  7,  which  gave  execn- 
tors  an  action  against  trespassers  for  a  wrong  done  to  their 
testator,  was  said  to  have  given  them  also  an  action  on  the 
case,  by  *'  the  equity  "  of  the  statute  {e) ;  bnt  the  decision- 
was  strictly  on  the  letter  of  the  Act.  It  turned  on  the  con- 
itruction  of  the  word  ^'  trespass,"  which  was  held  to  mean  a 


(a)  Co.  Litt.  24b  ;  Bac,  Ab.  SUt* 
ute  I.  6 ;  Com.  Dig.  Parliameut, 
R.  18.  JTHersha  v.  jSrenncman,  6 
Serg.  <&  K.  (Pa.)  2  ;  Lehiffb  Bridge 
Co.  v.  Coal,  etc.,  Co.,  4  Rawle  (Pa.) 
9.] 

(b)  R.  v.  Williams.  1  W.  Bl.  95. 
"'  See  Melody  v.  Reab,  4  Mass. 

471. 
"«  Riddick  v.   Walsh,   15   Mo. 


519 ;  i.  e,,  if  it  comes  wiibin  the 
same,  Dot  merely  "withia  a  like  i-ca- 
son  :  U.  8.  v.  Freeman,  8  How. 
556,  565.  and  sec  Jacob  v.  U.  8.,  1 
Brock,  Marsh.  520. 

^>»See  ante,  §§  78  et   seq.,  IIS 
et  seq. 

(c)  Corbet's  Case,  1  Rep.  88. 

(d)  Co.  Litt.  272b. 

(e)  Russell  v.  Prat,  Leon.  194. 
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wrong  done  generally,  and  of  "  trespassers/'  which  was  held 
to  mean  wrongdoera  (a).  The  decision  that  the  Statute  of 
Gloucester,  c.  5  (which  gives  the  action  of  waste  against 
lessees  fpr  life,  or  "  for  years,"  to  recover  the  wasted  place 
and  treble  damages)  reached  ^^  by  equity"  a  tenant  for  one 
year  and  even  for  half  a  year,  was  apparently  of  a  similar 
character  (J),  So,  when  it  is  said  that  it  is  on  **  the  equity," 
or  "  equitable  construction  "  of  the  Statute  2  W.  &  M.  c.  5 
(which  empowera  a  landlord  to  sell  for  the  best  price  the 
goods  which  he  has  distrained  for  arrears  of  rent,  if  the  ten- 
ant does  not  replevy  in  live  days),  that  an  action  lies  against 
the  landlord  who  sells  before  the  expiration  of  five  days, 
though  after  impounding  (c),  or  after  a  tender  of  the  rent 
and  expenses  within  that  time  (d),  or  for  less  than  the  best 
price  {e) ;  no  more  seems  to  have  been  intended  than  that  a 
cause  of  action  was  given  by  implication  (f)  against  the  land- 
lord who  thus  abused  the  power  of  sale  thereby  conferred 
on  him. 

§321.  [So,  where  an  act  which  provided,  that,  if  any 
child  of  an  intestate  shall  have  any  estate  by  settlement 
from,  or  shall  have  been  advanced  by,  him,  in  his  life-time, 
the  value  thereof  shall  be  deducted  from  the  child's  share  in 
the  estate  under  the  intestate  law,  and,  if  in  excess  of  sncli 
share,  shall  exclude  the  child  from  distribution,  was  held  to 
include  the  c^se  of  an  advanced  grandchild,  partly  upon  the 
ground  of  equitable  construction,  the  decision  was,  in  fact, 
only  the  application  to  a  statute  of  the  rule,  long  familiar  in 
the  interpretation  of  wills,  that  children  maj'  include  grand- 
children, where  the  intention  is  clear  and  such  a  meaning  is 
required  to  eflfectuate  that  intention  ;  the  manifest  intention 


(a)  Pir  Lord  Ellenborough  in 
Knubley  v.  WUeon,  7  East.  185. 
It  was  held  to  extend  to  all  torts 
except  those  relating  to  the  tes- 
tatoi^s  freehold,  or  where  the 
injury  was  of  a  purely  personal 
nature.  Sec  Williams  V.  Gary,  4 
Mod.  408,  12  Mod.  71  ;  Berwick 
V.  Andrews,  2  Lord  Raym.  978; 
Bradshaw  v.  Lane  &  York.  K. 
Co..  L.  R.  10  C.  P.  180;  Leqgatt 
V.  Gt.  Northern  R.  Co.,  1  6.  B. 
D.  699.      deeper  Bramwell,  U  J., 


in  Twycross  v.  Grant,  4  C.  P.  D. 
45. 

(ft)  Co.  Litt.  58a  ;  2  Inst.  802. 

(tf)  Wallace  v.  King,  1  H.  Bl. 
13.  Sec,  also,  Pitt  v.  Shew,  4  B.  «fe 
A.   208 ;  Harper  v.  Taswcll,  6  C. 

A  P.  leo. 

(d)  Johnson  v.  Upbam,  2  E.  & 
E.  250,  28  L.  J.  252.  See  R.  v. 
Cox,  2  Burr.  785  ;  R.  v.  Younger, 
5  T.  R.  449. 

(e)  Com.  Dig.  Distress,  D.  8. 
(/)  See  Chapter  XV. 
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of  the  statute  in  question  being  to  equalize  the  distribution."* 
And  in  the  construction  of  this  statute,  as  in  that  entitling 
the  eldest  son  of  an  intestate  to  priority  of  choice  in  accept- 
ing real  estate  of  the  decedent,  under  which  it  was  held, 
that,  where  the  eldest  son  died  in  the  lifetime  of  the  dece- 
dent, his  children,  the  decedent's  grandchildren  by  his 
eldest  son,  were  within  the  equity  of  the  statute,  and  took 
his  place  and  priority  of  choice,  the  construction  thus  imposed 
upon  the  language  in  question  wa$  an  adoption  of  the  coti- 
struction  previously  put  upon  an  English  act  of  similar 
tenor,  transcribed  upon  the  statute-book  of  the  state  in 
which  the  cases  arose."'  Again,  in  the  constrnction  of  the 
Pennsylvania  married  woman's  act  of  1848,  in  the  provision, 
that,  upon  the  wife's  contract  for  necessaries,  an  action  may 
be  maintained  against  her  and  her  husband,  and  upon 
a  judgment  obtained  therein,  execution  may  issue  against 
the  husband  alone,  and  if  no  property  of  his  be  found,  and 
the  writ  so  returned,  an  alias  execution  shall  issue  to  be 
levied  upon  and  satisfied  out  of  the  separate  property  of  the 
wife  secured  to  her  by  the  act,  it  was  held,  that,  where 
the  wife  died  before  suit,  leaving  a  separate  estate,  and  licr 
husband  surviving  her,  in  strict  law  his  survivorship  cast 
the  burden  upon  him,  and  as  no  action  could  be  brought 
against  the  husband  and  wife,  there  could  be  no  execution 
against  her  estate ;  and  that,  whilst,  therefore,  the  right  of 
the  creditor  to  come  in  upon  her  estate,  in  such  case,  was 
not  within  the  letter  of  the  law,  yet  that  right  existed  as 
within  its  equity,  upon  the  husband's  inability  to  pay  the 
debt  upon  her  decease."*  Here,  too,  the  phrase  "  equity  of 
the  law"-  would  seem  to  mean  nothing  but  its  intention,  as 
derived  from  a  common  sense  reading  of  its  language.  The 
decision  itself,  as  numerous  ethers  upon  the  same. statute, 
admits  that  its  design  was  to  protect  the  tradesman  who 
furnished  necessaries  upon  the  credit  of  the  wife,  by  giving 
him,  not  only  a  remedy  against  the  husband,  but,  in  case  of 
his  inability  to  pay,  against  her  estate  also,  to  make  both 

1*0  Eshelman's  App.,  74  Pa.   St.      Serg.  &  R    (Pa.)  2 ;  Eshelman'a 
4d»  47.  App.»  supra.    See  poet,  g  871. 

*'*    Hersha  v.      Brenneman,    6         ***  Davidson  v.  McCandlisb,  60 

Pa.  St.  1G9,  172-3. 
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liable,  not  jointly,  but  alternately,  the  husband  primarily, 
the  wife  secondarily,  but  both  absolutely.  If  the  death  of 
the  wife  were  to  destroy  the  liability  of  her  estate,  the  object 
of  the  act,  clearly  ascertained,  would  be  largely  defeated — ^an 
intention  not  imputable,  of  course,  to  the  Legislature. 

[The  construction  of  the  Massachusetts  act  of  1855,  giv- 
ing certain  privileges  to  '^  any  woman  who  may  hereafter  be 
married  in  this  commonwealth,"  so  as  to  include  a  woman, 
who,  with  her  husband,  had  her  domicile  in  that  state,  at  the 
time  of  marriage,  although  the  ceremony  was  performed  in 
the  state  of  New  York  ;"*  and  of  the  Kentucky  statute,  giv- 
ing certain  powers  of  suit  to  married  women  "  who  shall 
come  in  tlie  state "  without  their  husbands,  se  as  to  be 
applicable  to  a  married  woman  who  had  already  so  come 
when  the  act  was  passed,'**  are  instances  of  constructions 


'*»  Woodbury  v.  Freeland,  82 
Hiiss.  105.  See,  also,  Johnson  v. 
Gibbs,  140  Mass.  186,  where  a  stat- 
ute limiting  actions  on  indentures 
of  apprenticeship  given  in  the  case 
of  town  paupers  to  two  years,  was 
extended  to  cases  of  state-paupers, 
us  within  its  intention,  on  the 
ground  that  tbo  policy  of  the  law 
had  always  been  to  exempt  inden- 
luies  by"  public  officers  binding 
p.iupers,  state  or  town,  as  appren- 
tices, ffoni  the  provision  of  the 
ireiieral  statute  of  limitations  allow- 
ing ail  action  on  a  sealed  covenant 
within  twenty-one  years  after 
breach,  and  in  tbis  respect  to  put 
town  and  state  paupers  on  the 
same  footing,  and  that  there  was 
no  reason  to  suppose  an  intention 
to  change  this  policy.  And  in 
State  ex  rel.  Broome  v.  Teleph. 
Co..  8  Centr.  Rep.  589,  the 
Supreme  Court  of  New  Jersey 
held  that  the  phrase  "incorporated 
city  or  town."  in  the  acts  9  Apr. 
1875,  and  11  March,  1880,  requiring 
telegraph  companies  to  apply  to 
the  legislative  aulhorities  of  such 
for  a  desieuation  of  the  streets  in 
whlcii  poles  shall  be  erected,  in- 
cluded a  township,  and  any  other 
municipality,  "Uirough  which 
streets,  rather  than  roads,  [t.  e., 
"country  roads:"  p.  590,1  were 
laid."    "  We  think  it  t^as  the  pur- 


pose of  these  laws  to  make  such  an 
application  necessary  wherever 
there  was  this  reason  tor  so  doing, 
and  that  the  word  *  towns '  should 
receive  an  intcrpretaiion  broad 
enough  to  include  all  such  places, 
whether  they  are  formally  styled 
towns*.  towuRhips,  boroughs  or 
villages."  "It  ihe  highways  were 
not  streets,  but  only  country  roads, 
or  if  the  legislative  bod)r  of  the 
municipality  nad  not  been  invested 
with  legal  control  over  such 
erections,  then  tiie  same  reason  for 
requiring  the  application  did  not 
exist :"  Ibid.,  p.  690.  See  Wayne 
Co.  v.  Detroit.  17  Mich.  390,  as  to 
the  scope  of  the  phrase  ''  counties 
and  townships  "  in  a  constitutional 
provision  :  post,  §  518. 

"*Maysville,  etc.,  R.  R.  Co.  v. 
Herrick.  la  Bush  (Ky.)  122.  '*  To 
exclude  her,"  says  the  court  in  its 
decision,  "  because  the  statute 
speaks  only  of  married  women 
•  who  shall  come,'  .  .  would  be  to 
adhere  to  the  letter  of  the  law,  and 
to  disregard  its  spirit,"  and  declar- 
ing the  act  to  be  an  enabling  act 
intended  for  the  bei^eflt  of  a  class 
of  persons  under  legal  disability 
and  not  enjoying  the  protection 
incident  to  the  state  of  marriage 
because  of  the  husband's  absence 
from  the  state,  it  proceeds  :  *'  and 
a  person  clearly  within  this  class 
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quite  within  the  meaning  of  the  phrase  ^^  equitable  construc- 
tion "  as  applied  to  the  cases  above  referred  to,  and  yet  in 
no  degree  transcending  the  measure  of  that  liberality  and 
fairness  with  which  wdrds  in  Rtatntesnrc  to  be  interpreted  in 
the  accomplishment  of  the  mauifcst  intent  of  the  Legislature. 
In  this  sense,  it  is  evident,  ^^  equitable '^  construction  does 
not  go  any  farther  than,  or  signify  anything  materially  dif- 
ferent from,  ''liberal  "  construction."*] 

§  322.  fiquitable  Oonstruotion  in  its  Strict  Sense-^But  the 
expression  has  been  more  generally  nsed  in  other  senses 
[having,  to  judge  from  some  of  the  cases  in  which  it  has 
been  thus  applied,  little  enough  to  do  with  the  intention  of 
the  Legislature].  In  the  construction  of  old  statutes,  it  has 
been  understood  as  extending  to  general  cases  the  application 
of  an  enactment  which,  literally,  was  limited  to  a  special 
case  ;  [as  i*equiring,  that,  when  the  expression  in  a  statute  is 
special  or  particular,  but  the  reason  is  general,  the  expi^ession 
should  be  deemed  general."*]  Thus,  the  Statute  of  West- 
minster 1  (3  Ed.  1,  c.  4),  which  enacted  that  a  vessel  should 
not  be  adjudged  a  wreck,  if  a  man,  a  dog,  or  a  cat  escaped 
from  it,  was  regarded  as  exempting  a  vessel  from  such 
adjudication,  by  an  equitable  construction,  if  any  other  animal 
escaped,  those  named  being  put  only  for  example  (a).  The 
46th  chapter  of  the  same  statute,  which  directed  the  judges 
of  the  King's  Bench  to  hear  their  causes  in  due  order,  was 
extended,  on  the  same  principle,  to  the  judges  of  the  other 
Courts  (6) ;  and  the  Statute  of  Westminster  2,  31,  which 
gave  the  bill  of  exceptions  to  the  ruling  of  the  judges  of 
the  Common  Pleas,  was  similarly  held  applicable,  not  only 
to  the  other  judges  of  the  Superior  Courts,  but  to  those  of 
the  County  Courts,  the  Hundred,  and  the  Courts  Baron  ; 
their  judges  being  still  more  likely  to  err  (c).  The  5  Hen, 
4,  c.  10,  which  forbade  justices  of  the  peace  to  commit  to  any 

win  not  be  denied  the  benefit  of  a  14  Mass.  93 ;  'Eshclman's  App.»  74 

remedial  statute  by   grammatical  Pa.  Rt.  43. 

construction,  at  the  expense  of  the  (a)  2  Inst.  167,  5  Rep.  107.    See 

manifest  legislative  intent."  R.   v.   Dowling,  8  K.  &  B.  605, 

^*^  Oomp.  ante,  §  110  and  note  ante,  §  300. 

242.  (p)  2  Inst.  256. 

"•People  V.  Ins.  Co..  15  Johns.  (c)    2    Inst.    426;    fltrother    v. 

(N.  Y.)  380 ;  Whitney  v.  Whitney,  Hutchinson,  4  Bing,  N.  C.  88. 
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other  than  the  coinmoa  jai],  was  Iield  to  be  eqnal] j  imperative 
OD  all  other  judicial  fnnctionarics  (a).  Tlio  Statute  of  1 
Rich.  2,  c.  12,  which  forbade  the  Warden  of  the  Fleet  to 
saSer  his  prisoners  for  jadgtnent  debts  to  go  at  large,  until 
they  had  satisfied  their  debts,  was  held  to  include  all 
jailors  (J).  The  Statute  of  Gloucester  (6  Ed.  1),  c.  11,  in 
8})eaking  of  London,  was  cohsidei-ed  as  intending  to  include 
all  cities  and  boroughs  equally;  the 'capital  having  been 
named  alone  for  excellency  {c).  The  statute,  or  writ  of 
oironmspecte  agatis,  13  Ed.  1,  which  directs  the  judges  not 
to  interfere  with  the  Bishop  of  Norwich  or  his  clergy  in 
spiritual  suits,  was  construed  as  protecting  all  other  prelates 
and  ecclesiastics,  the  Bishop  of  Norwich  being  put  but  for  An 
example  {d).       y 

§  323.  Reason  for  Buoh  Oonsimotion  in  Anoiant  Statates. — ^This 
kind  of  construction,  which  would  not  be  tolerated  now  (^), 
[or  which,  though  possibly  tolerated  in  remedial  and  per- 
haps some  other  statutes,  should  always  be  resorted  to  with 
great  caution,  and  never  extended  to  pen^l  statutes  or  more 
arbitrary  regulations  of  public  policy,"'  so  as  never  to  war- 
rant, e.  ff.y  the  conviction  of  an  accused  person  on  the 
ground  that  his  crime  comes  within  the  equity  of  the  stat- 
ute,"'] was  said  to  have  been  given  to  ancient  statutes  in 
consequence  of  the  conciseness  with  which  they  were 
drawn  (/)  ;  though  the  specific  expressions  used  can  hardly 
be  considered  more  concise  than  the  more  abstract  terms  for 
which  they  were,  possibly,  substituted.  It  has  been 
explained,  also,  on  the  ground  that  language  was  used  with 
no  ifreat  precision  in  early  times,  and  that  Acts  were  framed 
in  harmony  with  the  lax  method  of  interpretation  contem- 


(.7)  2  Inst.  43. 

{b)  Plntt  V.  Lock.  Plowd.  85. 

(c)  2  Inst.  322. 

(d)  2.  Inst.  487.  [Possibly  upoa 
a  similar  principle,  it  was  said  Uiat 
a  certain  act  of  Congress  giving 
the  Secretary  of  War  power  to 
discbarge  enlisted  minor  upon  cer- 
tain conditions,  miglit  be  con- 
strued as  providing  a  method  for 
the  discharge  of  persons,  generally, 
improperly  enlisted  :  Matter  of 
O'Connor.  48  Barb.  (N.  Y.)    258 ; 


and  prohibiting  any  other  method: 
Ibid.  Bill  see  Jacob  v.  U.  S.,  1 
Brock.  Marsh.  620.1 

(e)  Per  Pollock.  O.  B.,  in  Miller 
V.  Salomons,  7  Ex.  475,  21  L.  J. 
197. 

"'  Melody  v.  Reab.  4  Mass.  471. 

>*'U.  S.  V.  Ragsdale,  Hempst. 
497. 

(/)  2Inst.  401;  10  Rep.  80b  ;  per 
Lord  Brougham  in  Gwynne  v. 
Burnel!,  6  Bing.  K  C.  56l 
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poraneoQsly  prevalent  (a).  It  has  also  been  accounted  for 
by  the  fact  that  in  those  times  the  dividing  line  between  the 
legislative  and  judicial  functions  was  feebly  drawn,  and  the 
importance  of  the  separation  imperfectly  understood  (&). 
The  ancient  practice  of  having  the  statutes  drawn  by  the 
judges  from  the  petitions  of  the  Commons  and  the  answers 
of  the  Kin<y  (c)  may  also  contribute  to  account  for  the  wide 
latitude  of  their  interpretation.  The  judges  would  naturally 
be  disposed  to  construe  the  language  in  which  they  framed 
thcni  as  their  own,  and  therefore  with  freedom  and  indul- 
gence. 

§  824.  fiqnitable  a^ttxlotion    of   Modezn    Statatea. — But    an 

equitable  construction  has  been  applied  also  to  more  modern 
statutes,  and  in  a  sense  departing  still  more  widely  from  the 
language,  [restraining  a  statute  "  by  equity  "  where  a  case  was 
within  its  words,  but  supposed  not  to  be  within  its  mis- 
chief.***] Thus,  although  the  3rd  section  of  the  21  Jac  c. 
16,  enacted  that  certain  actions  should  be  brought  within  six 
years  after  the  cause  of  action  accrued,  "and  not  after,"  it 
was  nevertheless  held,  notwithstanding  these  negative  terms, 
that  where  an  action  was  brought  within  six  years,  but 
abated  by  the  death  of  either  party,  a  reasonable  time — that 
is,  a  year,  computed,  not  from  the  death,  but  from  the  grant 
of  administration — was  to  be  granted  by  an  equitable  con- 
struction of  the  statute  beyond  the  period  given,  to  bring  a  ' 
fresh  action  by  or  against  the  personal  representatives  of  the 
deceased  {d).  The  provision  of  the  Statute  of  Frauds, 
which  prohibits  the  enforcement  of  agreements  for  the  pur- 
chase of  lands,  unless  they  be  in  writing,  was  held  no^  to 
prevent  the  Court  of  Chancery  from  decreeing  the  specific 
performance  of  such  agreements,  though  not  in  writing, 
where  they  had  been  partly  performed.  On  all  questions 
on  that  statute,  it  was  said,  the  end  and  purpoi*t  for  which  it 
was  made — namely,  to  prevent  frauds  and  perjuries — was  to 
be  considered  ;  and  any  agreement  in  which  there  was  no 

(a)  Per  Lord  Elleoborough   in  (d)  Hodsden  y.  Harridge,  2  Wms. 

Wilson  V.  Enubley,  7  East,  184  Saond.  64a ;  Curlewis  v.  Morning- 

(6)  Sedff.  Interp.  Stat.  811.  ton,  7  E.  &  B.  288,  27  L.  J.  439. 

(c)  Co.  Litt.  272a  ;  sup.  §08,  note.  See,  also,  Piggott  V.  Rush,  4  A«  ^ 

"•Wilb.,p.  243.  E.  912. 
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danger  of  either,  was  considered  as  out  of  tlie  statute  (a). 
The  statute  was  not  made  to  cover  fraud  {h)  ;  and  as  it  would 
be  a  fraud  on  one  of  the  parties  if  a  partly-performed  con- 
tract were  not  completely  performed,  the  Court  of  Chancery 
compelled  its  performance  in  contradiction  to  the  positive 
enactment  of  the  statute  {c).    This  doctrine,  however,  which 
was  said  by  Eyre,  C.  B.,  to  have  raised  the  very  mischief 
which  the  statute  intended  to  prevent  ((Z),  and  which  would 
probably  have  found  no  more  favor   at  a  later  period  in 
equity  {e),  was  never  recognized  by  the  courts  of  common 
law  {yy     On  similar  grounds,  it  would  seem,  although  tlie 
various  Acts  of  Parliament  which  created  stocks  since  the 
beginning  of  the  reign  of  George  I.  provided  that  no  method 
of  assigning  or  transfen*ing  the  stock,  except  that  provided 
by  the  Act,   should  be  valid  or  available   in   law,*'*   and 
directed  that  the  owner  of  stock  might  devise  it  by  will, 
attested  by  two  witnesses,  it  was  established  by  repeated 
decisions,  that,  notwithstanding  such  express  terms,  stock 
might  be  disposed  of  by  an   unattested  will ;  it  being  held 
that,  if  not  valid  as  a  devise,  the  will  nevertheless  bound  the 
executor  as  a  direction  for  the  disposition  of  the  stock  (g). 


(a)  Bbt  Lord  Hardwicke  in  Atty. 
Genl.  V.  Day,  1  Vcm.  221. 

(ft)  Per  Turner,  L,  J.,  in  Lincoln 
V.  Wright,  4  DeG.  &  J.  16,  28  L. 
J.  Ch.  705  ;  Haigb  v.  Kaye,  L.  R. 
7  Ch.  474  ;  Williams  v.  Evans,  L. 
R.  19  Eq.  547,  44  L.  J.  Ch.  819 ; 
Unglcy  V.  Ungley,  5  Ch.  D.  887, 
46  L.  J.  854. 

{e)  Per  Lord  Redesdule  in  Bond 
V.  Hopkins,  1  8ch.  &  Let.  438. 
See,  also,  Atty -Genl.  v.  Day,  1  Ves. 
221  ;  Lester  v.  Foxcroft,  1  Colles, 
108,  nnd  Tudor's  £q.  Ca.,  where 
the  later  authorities  are  collected ; 
2  Story  Eq.  Jur.  g§  752  et  seq. ; 
Webster  v.  Webster,  27  L.  J.  Ch. 
115 ;  Wilson  v.  West  Hartlepool 
Co.,  2  DeG.  J.  &  G.  475,  84  L.  J. 
Ch.  241  ;  Nunn  v.  Fabian,  L.  R.  1 
Ch.  85.  See  Alderson  v.  Maddi- 
son,  7  Q.  B.  D.  178,  and  Hum- 
phreys V.  Green.  10  Q.  B.  D.  148. 


27; 


(d)  O'Reilly  v.  Thompson,  2  Cox, 
8. 


{e)  See  ex.  gr.  Hughes  v.  Morris, 


2  DeG.  M.  &  G.  849,  21  L.  J.  Ch. 
761. 

(/)  Boydell  v,  Dnimmond,  11 
East.  142,  159 ;  Cocking  v.  Ward, 
1  C.  B.  858. 

*■"  A  provision  requiring  the 
transfer  to  be  entered  on  the  br.oks 
of  the  company,  is  said  to  be 
intended  merely  for  the  security  of 
/  the  corporation,  and  no  force  is  to 
be  given  to  it  further  than  to  effect 
that  purpose  :  Ang.  &  Ames,  Corp., 
§  854.  Hence,  a  transfer  not 
entered  on  the  books  is  good 
against  the  world,  except  a  subse- 
quent purchaser  in  good  faith 
without  notice,  in  spite  of  such 
provision  ;  People  v.  Elmore,  86 
Cal.  658 ;  even  though  embodied 
in  the  act  of  incorporation  :  Duke 
V.  Nav.  Co.,  10  Ala.  82  ;  and  see 
B'k  of  Commerce's  App.,  73  Pa. 
St.  59 ;  Agricult.  B'k  v.  Burr,  24 
Me.  256. 

{g)  Ripley  v.  Waterworth,  7  Ves. 
440  ;  Franklin  v.  Bank  of  England, 
1  Russ.  589. 
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[The  manner  in  which  courts,  npon  Bnpposed  grounds  of 
equity  have  assumed  to  disregard  statutes  is  well  illustrated 
by  the  decisions  of  courts  of  equity  under  the  usury  laws,  on 
applications  made  for  the  purpose  of  restraining  the  enforce- 
ment of,  or  to  relieve  against,  contracts  which  the  law 
declared  void,  either  in  whole  or  in  part,  5n  the  ground  of 
usury.  The  rule  has  been  not  to  entertain  such  applications 
except  upon  payment  by  the  borrower  of  the  principal  and 
lawful  interest.'"] 

§  325.  Principle  of  Equitable  Oonstmotion  Diiioredited. — ^This 
principle  of  equitable  construction  has,  however,  fallen  into 
discredit,  [and  become"  looked  on  with  distrust ;  and  courts 
of  chancery  endeavor  to  adhere  to  the  much  more  logical  rule 
that  equity  follows  the  law.'"*"]  It  was  condemned,  indeed, 
by  Lord  Bacon,  who  declared  that  non  est  interpretatio,  sed 
divinatio,  quae  recedit  a  litera  (a) ;  Lord  Tenterden  lamented 
it  (J),  and  pronounced  it  dangerous  (<?) ;  and  it  may  now  be 


"*   See,   inter  alia,  Benfleld  v. 

Solomon,  9  Ves.  Jr.  184;  Rogers 

V.  Raihbun,  1  Johns.  Ch.  (N.  Y.) 

867 ;  Mitchell  v.  Oakley.  7  Paige 

(N.  Y.)  C8  ;  Fulton  B'k  v.  Beach, 

1  Id.  429  ;  Uticalns.  Co.  v.  Scott, 

a  Cftwen  (N.  Y.)  294  ;  Jackson  v. 

Vanck,   2    Wend.    (N.   Y.)    294; 

Miller  v.  Ford,  1  N.  J.  Eg.  858; 

Jordan  v.  Trumbo,  6  Gill  &  J .  (Md.) 

108  ;  Legoux  v.  Wante,  8  Har.  & 

J.  (Md.)  184  ;  McRaven  v.  Forbes, 

7  Aliss.  509 ;  Eslava  v.  Elmore,  50 

Ala.  587 ;  Tooke  v.  Newman,  75 

111.  215  :  Pickett  v.  Bank.  82  Ark. 

846.     But  see  Norcum  v.  Lum,  88  * 

Miss.  299,  where  it  was  conceded, 

that,   upon   a   bill   in   equity   to 

restrain  the  sale  of  land  conveyed 

to   Eccurc  an  usurious  debt,  the 

debtor  was  to  be  relieved,  upon 

proof  of  usury,  of  all  interest  to 

tiie  same  extent  as  if  he  had  made 

his  defense  at  law  ;  and  Catlin  v. 

Guntcr,  11  N.  Y.  868,  where  the 

p<)wer  of  the  court  lo  abridge  the 

rights  given  by  the  statute  were 

emphatically  denied ;     and     see 

Roberts  v.  Goff,  4  B.  «&  Aid.  92,— 

all  showing  that  the  later  decisions 

have     recognized    the  errors    of 

former  ones.and  that  the  courts  are 

becoming  more  and  more  disposed 


to  give  full  effect  to  the  legisla- 
tive will.  See,  also,  WarficTd  v. 
Fox,  58  Pa.  St.  882  ;  Hunt  v.  Wall, 
75  Id.  418,  where  the  court, 
in  coubtruing  a  statute  of  limita- 
tion as  to  real  actions,  refused  to 
make  an  exception  in  favor  of  per- 
sons under  disabilities,  excepted  in 
the  general  statute  of  limitations. 
See,  also,  McGaughey  y.  Brown,  46 
Ark.  25,  that  courts  of  equity  in 
cases  of  concurrent  Jurisdiction 
consider  themselves^  bound  by  the 
statutes  of  limitations  that  govern 
courts  of  law  in  like  cases,  and  this 
rather  in  obedience  to  the  statutes 


than  merely  by  analogy  :  oil.  Far- 

~      -  PicF      " 

212. 


man  y.  Brooks,  9  Pick.  (Mass.) 


»«  Sedgw.,  p.  811 ;  (where  it  is 
said,  nevertheless  :  **It  cannot  be 
denied,  however,  that  a  hirge  class 
of  exceptions  hafi  been  introduced 
and  established.")  The  rules  for 
the  construction  of  statutes  are  the 
same  in  courts  of  law  and  in  couita 
of  equity :  Talbot  y.  Simpson, 
Pet.,  C.  Ct.  188. 

(a)  Ady.  of  Learning. 

(b)  R.  y.  Turvey,  2  B.  &  A.  522. 

(c)  Brandling  v.  Barrington,  0  B. 
&  C.  475. 
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considered  as  altogether  discarded  as  regards  the  constrnction 
of  most  modern  statutes  {a).  Statntes  are  now  to  be  considered 
as  framed  with  a  view  to  eqnitable  as  well  as  legal  doctrines  (p). 
For  instance,  the  fact  that  an  execution  creditor  had  notice, 
when  his  debt  was  contracted,  that  his  debtor  had  given  a 
bill  of  sale  to  another  person  which  was  not  registered,  was 
held  not  to  prevent  the  execution  creditor  from  availing 
himself  of  the  non-registration  (c). 

§  326.  When  Bstablished  Bqnitable  Oonstruotion  of  One  Statute 
Applied  to  Another. — Where,  indeed,  a  modern  statute  is 
strictly  {d)  in  pari  materia  with  one  which  has  already 
received  an  eqnitable  construction,  that  construction  is 
extended  to  it  on  the  general  principle  that  they  form 
together  one  body  of  law,  and  are  to  be  construed  together  («). 
Thus,  the  3  &  4  Will.  4,  c.  42,  s.  3,  which  limits  the  time 
for  bringing  actions  on  bonds  and  other  specialties  to  twenty 
years,  in  language  identical  with  that  used  in  the  21  Jac.  c. 
16,  s.  3,  respecting  simple  contract  debts,  received  the  same 
equitable  construction  as  had  been  given  to  the  last-named 
Act ;  and  the  administrator  of  the  obligor  of  a  bond  which 
had  been  put  in  suit  in  1831,  in  which  year  the  action  abated 
by  the  death  of  the  obligor,  was  held  to  be  liable  to  be  sued 
in  1858,  within  a  year  from  the  grant  of  letters  of 
administration  {/). 

§  327.  Adoption  of  Principle  from  Analogy  to  Statute. — It  may 
not  be  out  of  place  to  mention  here  that  the  expression  ''  the 
equity  of  a  statute"  is  sometimes  used  as  meaning  the 
principle  or  ground  of  a  rule  adopted  from  analogy  to  a 
statute ;  [and  in  this  sense,  the  rule  as  to  the  equity  of  a 
statute  is  said  to  be  especially  applicable  to  statutes  relating 
to  practice  and  procedure.***]  For  instance,  the  6  Rich.  2, 
which  provided  that  a  writ  should  abate,  if  the  declaration 
showed  that  the  contract  sued  upon  was  made  in  a  different 

(a)  See  per  Jessel,  M.  R.,  in  Exp.  (e)  Sup.  §§  48  et  ^eq.  [See  Hersha 

Walton,  17  Ch.  D.  750.  ▼.  Brenneman,  6  Scrg.  &  R  (Pa.) 

(d)  I^r  James,  L.  J.,  and  Mellish,  2  ;  Esbelman's  App.,  74  Pa.  St.  42, 

L.  J.,  2  Ch.  D.  296.  297.  ante.  §  821.1 

(<;)  Edwards  v.  Edwards,  2  Ch.  (/)  Stur^  y.  Darrell,  4  H.   & 

D.  291.  45  L.  J.  66.  N.  622,  28  L.  J.  866. 

(d)  Comp.  Adam  v.  Inhabts.  of  *•*  See  Hoguet  v.  Wallace,  28  N. 

Bristol,  2  A.  &  E.  889.  J.  L.  528. 
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county  from  tliat  mentioned  in  the  writ,  is  said  to  have 
led,  bj  the  equity  of  that  statate,  or  the  analogy  which  it 
furnished,  to  the  introduction,  by  the  judges,  in  the  reign  of 
James  I.,  of  the  practice  of  changing  the  venue  on  motion, 
where  there  was  no  variance  between  the  writ  and  declar- 
ation, as  to  the  place  where  the  cause  of  action  arose  (a). 
[The  provision  of  a  statute  that  the  burden  of  showing 
irregularities  in  sales  theretofore  or  thereafter  made  under 
a  certain  statute,  should  be  on  the  party  objecting  to  the 
sale,  was  applied  to  sales  made  under  earlier  statutes  of 
similar  purport,  as  being  within  the  spirit  of  the  enact- 
ment/** And  a  statute  allowing  judgment  to  be  entered  in 
vacation  on  nil  dicit,  was  extended  to  authorize  judgment 
on  cognovit,  as  within  its  equity.*"  So  it  was  held,  that, 
under  the  laws  of  Massachusetts,  the  power  of  an  adminis- 
trator to  sell  his  intestate's  real  estate,  under  an  order  of  a 
court  of  probate,  nmst  be  exercised  within  a  reasonable  time 
after  the  decedent's  death,  to  be  fixed  by  analogy  to  the 
statute  of  limitations/"  And  where  an  act  regulating  the 
levy  and  collection  of  taxes,  and  providing,  inter  alia,  that 
lands  sold  for  non-payment  of  such  might  be  redeemed 
within  a  certain  time  upon  payment  of  a  certain  penalty, 
was  repealed  by  a  later  one  changing  the  time  for  redemption 
and  the  amount  of  the  penalty,  but  providing  that  the  former 
act  should  remain  in  force  for  the  collection  of  taxes  levied 
thereunder,  it  was  declared  that  an  act  in  force  for  the 
collection  of  taxes,  should  be  deemed  in  force  for  the  pur- 
pose of  redemption,  provided  the  penalty  fixed  by  it  was 
tendered  within  the  time  prescribed  by  the  old  act/*^ 


(a)  Knight  v.  Farnaby.  2  Balk. 
670  ;  1  Saund.  74  (2) ;  Tidd.  Pr.  c. 
26. 

*»*Cljandler  v.  Northrop,  24 
Barb.  (N.  Y.)  129. 

i3«  Hoguet  V.  Wallace,  Bupra. 
In  State  v.  Manning,  14  Tex.  402, 
a  statute  giving  an  appeal  "when 
a  judgment  shall  be  given  for  the 
defendant  on  a  motion  to  quash 
an  indictment,"  was  held  to  give 
an  appeal  where  the  indictment 
was  abated  by  plea,  the  legal  eftect 
in  both  cases  being  the  same. 

"'  Ricard  v.  Williams,  7  Wheat 


69,  following  Gore  v.  Brazer,  8 
Mass.  623,  642;  VVyman  v.  Brig- 
den,  4  Id.  160,  166  ;  and  Summer 
▼.  Childs,  2  Conn.  607,  where,  p, 
616,  it  is  said  that  statutes  of  limi- 
tations made  in  respect  of  real 
rights,  whether  corporeal  or  incor- 
poreal, have  always  been  extended 
l)y  the  courts  to  analogous  cases. 
See,  also,  McFarland  v.  Stone,  17 
Vt.  178.  But  see  Martiu  v.  Robin- 
son, 67  Tex.  868,  ante,  §  20,  note. 

»«  Wolfe  V.  Henderson,  2»  Ark. 
804. 
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§  328.  Acta  Contrary  to  Natural  Bqnity,  ato.— It  was  formerly 
aeeerted  that  a  statute  contrary  to  nataral  equity  or  reason 
(such  as  one  which  made  a  man  a  judge  in  his  own  case),  or 
contrary  to  Magna  Oharta,  wajB  void  ;  for,  it  was  said,  jures 
natnrsB  sunt  immutabilia ;  they  are  leges  legum  ;  and  an  Act 
of  Parliament  can  do  no  wrong  {a).  But  such  dicta  cannot 
be  supported.  They  stand  as  a  beacon  to  be  avoided,  rather 
than  as  an  authority  to  be  followed  (i). 

The  law  on  this  subject  cannot  be  better  laid  down  than 
in  the  following  words  of  a  great  American  authority :  "  It 
is  a  principle  in  the  English  law  that  an  Act  of  Parliament, 
delivered  in  clear  and  intelligible  terms,  cannot  be  questioned, 
or  its  authorfty  controlled,  in  any. court  of  justice.  'It  is,' 
says  Sir  W.  Blackstone,  'the  exercise  of  the  highest  authority 
that  the  kingdom  acknowledges  upon  earth.'  When  it  is 
said  in  the  books  that  a  statute  contrary  to  natural  equity  and 
reason,  or  repugnant,  or  impossible  to  be  performed,  is  void, 
the  cases  are  understood  to  mean  that  the  Courts  are  to  give 
the  statute  a  reasonable  construction.  They  will  not  readily 
presume,  out  of  respect  and  duty  to  the  lawgiver,  that  any 
very  unjust  or  absurd  consequence  was  within  the  contempla- 
tion of  the  law.  But  if  it  should  happen  to  be  too  palpable  in 
its  direction  to  admit  of  but  one  construction,  there  is  no 
doubt,  in  the  English  law,  as  to  the  binding  efficacy  of  the 
statute.  The  will  of  the  Legislature  is  the  supreme  law  of 
the  land,  and  demands  perfect  obedience. 

"  But  while  we  admit  this  conclusion  of  the  English  law, 
we  cannot  but  admire  the  intrepidity  and  powerful  sense  of 
justice  which  led  Lord  Coke,  when  Chief  Justice  of  the 
King's  Bench,  to  declare,  as  he  did  in  Doctor  Bon  ham's  case, 
that  the  Common  Law  doth  control  Acts  of  Parliament,  and 
adjudges  them  void  when  against  common  right  and  reason. 
The  same  sense  of  justice  and  freedom  of  opinion  led  Lord 
Chief  Justice  Hobart,  in  Day  v.  Savadge,  to  insist  that  an 

(a)  Bonham's  Case,  8  Rep.  118a ;  Col.  116,  it  is  8aid  that  the  court 

City  of  London  v.  Wood,  12  Mod.  may  interfere  with  a  special  act  for 

687  ;    Day   v.  Savadge,  Hob.  87  ;  bad  faith  or  want  of  investigation 

Mercei's  v.  Bowker,  1  Stra.  689  ;  3  on  the  part  of  the  Legislature  ;  but 

Inst.  111.     So  enacted  as  to  Magna  that  such  are  not  to  be  presumed.] 

Charta  by  42  Ed.  3,  o.  1.  Co.  Litt.  {b)  See  per  Willes,  J.,  in  Lcc  v 

81a.      [In  Carpenter  c.  People,  8  Bude  R.  Co.,  L.  R.  0  C.  P  582. 

2»» 
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Act  of  Parliament  made  against  natural  eqoitj,  as  to  make 
a  man  judge  in  bis  own  case,  was  void ;  and  indneed  Lord 
Chief  Justice  Holt  to  say,  in  the  case  of  the  City  of  London 
V.  Wood,  that  the  observation  of  Lord  Coke  was  not  extrava- 
gant, but  was  a  very  reasonable  and  true  saying.  Perhaps 
what  Lord  Coke  said  in  his  reports  on  this  point  may  have 
been  one  of  the  many  things  that  King  James  alluded  to, 
when  he  said  that  in  Coke's  reports  there  were  many  danger- 
ous conceits  of  his  own  uttered  for  law,  to  the  prejudice  of 
the  crown,  parliament,  and  subjects  "  (a). 

(a)  1  Kent,  Comm.  447. 
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§  329.  The  Role  of  Strict  Oonstrnotion  applied  to  Penal  Statutes. 
— The  rule  wliicb  requires  that  penal*  and  some  other  stat- 


»  See  U.  S.  V.  Hall,  6  Cranch, 
171 ;  U.  S.  V.  Sheldon,  2  Wheat. 
119 ;  U.  S.  V.  Starr,  Hemps.  469  : 
U.  S.  V.  Dist.  Spirits.  10  Blatcbf. 
428  ;  U.  S.  V.  Clayton.  2  Dill.  219 ; 
The  Enterprise,  1  Paine,  82; 
Andrews  v.  U.  S..  2  Stoiy,  202; 
Whitney  v.  Emmett,  Baldw.  803  ; 
Matter  of  Baker,  29  How.  Pr. 
<N.  Y.)  486;  Hankins  v.  People,  106 
111.  628 ;  Bettia  v.  Taylor,  8  Port. 
<Ala.)  564 ;  Gunter  v.  Leckev.  80 
Ala.  591 ;  Lair  v.  Killmcr,  25  N.  J. 
L.  522  ;  State  v.  Newton  (N.   J.) 


8  Centr.  Rep.  628.  624 ;  Philadel 
phla  V.  Davis,  6  Watts  &  Serg 
(Pa.)  269  ;  Gallagher  v.  Neal 
8  Pen.  &  W.  (Pa.)  183;  War 
ner  v.  Com'th.  1  Pa.  St.  154 
Bucher  v.  Com'th,  108  Id.  628 
Simms  v.  Bean,  10  La.  An.  346 
State  V.  Whetetone,  13  Id.  376 
Rawson  v.  State,  19  Conn.  292 
Pierce's  Case,  16  Me.  255  ;  Hall  v 
State,  20  Ohio.  7 ;  Ramsey  v.  Toy 
10  Id.  493  ;  Sieel  v.  State,  26  Ind 
82;  West.  Union  Tel.  Co,  v 
Steele,  108  Id.  163 ;  State  v.  Solo- 
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ntes  shall  be  construed  strictly  was  more  rigorously  applied 
in  former  times,  when  the  number  of  capital  o£Fences  was 
one  hundred  and  sixty  or  more  {a) ;  when  it  was  still  pun- 
ishable with  death  to  cut  down  a  cherry  tree  in  an  orchard, 
or  to  bo  seen  for  a  month  in  the  company  of  gipsies  (J). 
But  it  has  lost  much  of  its  force  and  importance  in  recent 
times,  since  it  has  become  more  and  more  generally  recog- 
nized that  th^  paramount  duty  of  the  judicial  interpreter  is 
to  put  upon  the  language  of  the  Legislature,  honestly  and 
faithfully,  its  plain  and  rational  meaning,  and  to  promote 
its  object.  It  was  founded,  however,  on  the  tenderness  of 
the  law  for  the  rights  of  individuals,  and  on  the  sound  prin- 
ciple that  it  is  for  the  Legislature,  not  the  Court,  to  define  a 
crime  and  ordain  its  punishment  (o).  It  is  unquestionably  a 
reasonable  expectation,  that,  when  the  former  intends  the 
infliction  of  sufleriog,  or  an  encroachment  on  natural  liberty 
or  rights,  or  the  grant  of  exceptional  exemptions,  powers, 
and  privileges,  it  will  not  leave  its  intention  to  be  gathered 
by  mere  doubtful  inference,  or  convey  it  in  "  cloudy  and 
dark  words  "  only  (rf),  [ — for  an  oflEence  cannot  be  created  or 
inferred  by  vague  implications* — ]  but  will  manifest  it  with 
reasonable  clearness.  The  rule  of  strict  construction  does 
not,  indeed,  require  or  sanction  that  suspicions  scrutiny  of 
the  words,  or  those  hostile  conclusions  from  their  ambiguity, 
or  from  what  is  left  unexpressed,  which  characterize  the 
judicial  interpretation  of  aflSdavits  in   support  of  ex  parte 


mons,  8  Hill  (S.  C.)  96 ;  Hines  v. 
R.  R.  Co..  05  N.  C.  434;  Elam  v. 
Rawson,  21  Ga.  189;  Gibson  v. 
Stale,  38  Id.  571 ;  Horner  v.  Stale, 
1  Oreg.  367  ;  Bisli..  Wr.  L.,  §§  196, 
226  et  seq.  An  ordinance  penal 
in  its  nature  is  equally  subject  to 
the  rule  of  strict  const  met  ion  : 
Pacific  V.  Beifert,  79  Mo.  210.  In 
the  case  of  Hun  kins  v.  People,  106 
111.  628,  the  rule  of  strict  construc- 
tion of  penal  statutes  in  the  sense 
in  which  aloue  it  is  respectable 
(see  infra)  was  asserted  in  the  face 
of  a  statutory  rule  of  construction 
that  ' '  all  general  provisions, 
terms,  phrases  and  expressions 
shall  be  literally  construed,  in 
order  Unit  the  true  intent  and 
meaning  of  the  Legislature  may  be 


fully  carried  into  effect," — a  pro- 
vision, which,  it  was  there  said, 
though  applying  to  all  statutes, 
does  not  require  the  court  to  bring 
cases  of  a  like  nature,  not  named 
in  terms,  or  by  implication,  into  a 
statute,  nor  yet  to  give  a  narmw 
and  restricted  meaning  to  the  lan- 
guage employed,  but  fairly  aud 
reasonably  to  carry  out  the  legis- 
lative intent. 

(a)  4  Bl.,  Comm.  18.  Accord- 
ing to  Sir  8.  Romilly,  it  was,  in 
his  time,  two  hundred  and  thirty. 

(b)  4  Bl,  Comm.  4. 

(c)  U.  S.  V.  WUtberger,  5 
Wheat.  05. 

(d)  4  Inst.  882. 

*  Atlanta  v.  White,  83  Oa.  229. 
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applicalioDS  (a),  or  of  magistrates'  convictions,  where  the 
ainbignitj  goes  to  the  jurisdiction  (}).  I^r  does  it  allow 
tlie  imposition  of  a  restricted  meaning  on  the  words, 
wherever  any  doabt  can  be  suggested,  [or  an  ambigaity 
imagined,']  for  the  purpose  of  withdrawing  from  the  opera- 
tion  of  the  statute  a  case  which  falls  both  within  its  scope 
and  the  fair  sense  of  its  language.  This  would  be  to  defeat, 
not  to  promote,  the  object  of  the  Legislature  (o) ;  to  misread 
the  statute  and  misunderstand  its  purpose  {d).  A  Court  is 
not  at  liberty  to  put  limitations  on  general  words  which  are 
not  called  for  by  the  sense,  or  the  objects,  or  the  mischiefs 
of  the  enactment  {e) ;  [nor  so  to  narrow  the  construction  as 
to  exclude  cases  which  the  words  of  the  statute,  in  their 
ordinary  acceptation  and  plain  meaning,  or  in  the  sense  in 
which  the  Legislature  obviously  used  them,  would  compre- 
hend ;*]  and  no  construction  is  admissible  which  would  sanc- 
tion an  evasion  of  an  act  (/*),  [or  would  defeat  the  obvious 
intention  of  the  Legislature.*  In  order  to  avoid  such  a 
result,  as  has  been  seen,  it  is  even  allowable  to  reject  what 
is  clearly  surplusage  in  an  act.'  ^^  It  is  true  that  a  penal  law 
must  be  construed  strictly,  and  according  to  its  letter.     But 


(a)  See  ex.  gr.  Perks  v.  Severn, 
7  East,  194 ;  Fricke  v.  Poole,  9  B. 
&  C.  543. 

{b)  See  R.  v.  Davis,  5  B.  &  Ad. 
551 ;  R.  V.  Jones,  12  A.  &  E.  684  ; 
per  Coleridge,  .J.,  in  R.  v.  Toke,  8 
A.  &  E.  327;  per  cur.  in  Lindsay  v. 
Leigb,  11  Q.  B.  465 ;  R.  v.  Stain- 
forth.  Id.  75;  Fletclier  v.  Calthrop, 
6  Q.  B.  880. 

*  See  Com'th  v.  Martin,  17  Mass. 
859 ;  Com'tli  y.  Eeniston,  6  Pick. 
(Mass.)  420. 

(c)  Bac.  Ab.  Stat.  I.  9  ;  R.  v. 
Hodnett,  1  T.  R.  101. 

(d)  Per  Martin,  B.,  in  Nicholson 
V.  Fields,  81  L.  J.  Ex.  236.  7  H.  & 
N.  710;  and  Bramwell,  B.,  in  Foley 
V.  Fletcher.  3  11.  &  N.  781. 

(e)  U.  S.  V.  Coombs,  12  Peters, 
80. 

*  U.  8.  V.  Wilson,  Baldw.  78 ; 
State  V.  Lovell.  28  Iowa  804; 
Huffman  ▼.  State,  29  Ala.  40; 
Walton  V.  State,  02  Id.  197  ;  Pike 
▼.  Jenkins,  12  N.  H.  255. 

(/)  Com.  Dig.  Pari.  R.  28  ;  Bac. 


Ab.  Stat.  J. ;  2  Rol.  127.  P^  cur, 
in  U.  S.  V.  Wiltberger,  5  Wheat. 
95 ;  U.  S.  V.  Gooding,  12  Wheat. 
460;  American  Fur  Co.  v.  U.  S.,  2 
Peters,  367;  U.  S.  v.  Coombs,  12 
Peters,  80  ;  U.  S.  v.  Hart  well,  6 
Wallace.  895. 

*  See  U.  S.  V.  Wiltberger,  supra; 
Amer.  Fur  Co.  v.  U.  S.,  supra ; 
U.  S.  V.  Morris,  14  Pet.  464 ;  U.  S. 
V.  84  Boxes  of  sugar,  7  Id.  453 ; 
Jones  V.  Estis,  2  Johns.  (N.  Y.) 
879  ;  Sprague  v.  Birdsall,  2  Cow. 
(N.  y.)  419;  C\)m'lh  v.  Loring,  8 
Pick.  (Jtfass.)  b70;  Reed  v.  Davis, 
Id.  514;  Crosby  v.  Hawthorn,  26 
Ala.  221 ;  Broad  well  v.  Conger,  2 
N.  J.  L.  210  ;  Bariolett  v.  Achey, 
88  Pa.  St.  273  ;  Daggett  v.  State,  4 
Conn.  61  ;  State  v.  Main.  31  Id. 
572 ;  Butler  v.  Ricker,  6  Greenl. 
(Me.)  268 ;  Parkinson  v.  State.  14 
Md.  184  ;  Doe  v.  Avaline,  8  Ind. 
6;  Hines  v.  R.  R.  Co,.  95  N.  0. 
434;Bi8h..  Wr.  L.,§237. 

•  See  ante,  j^  302,  U.  S.  v.  Stern, 
5  Blatchf.  512. 
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this  strictness,  which  has  run  into  an  aphorism,  means  no 
more  than  that  it  is  to  be  interpreted  according  to  its  lang- 
uage. Literal  interpretation  is  but  a  figurative  expression, 
meaning,  perhaps,  that  we  are  to  adhere  so  closely  to  the 
language,  we  are  not  to  change  the  signification  by  drop- 
ping even  a  letter.  The  purpose  of  the  rule  is  to  prevent 
acts  from  being  brought  within  the  scope  of  punishment^ 
because  courts  may  suppose  they  fall  within  the  spirit  of 
the  law,  though  not  within  its  terms."^  The  strictness,, 
then,  with  which  acts  falling  under  the  rule  of  strict  con- 
struction are  to  be  interpreted,  is  what  in  one  place  is  called 
a  "  reasonable  strictness."*  ^'  It  is  not  the  exact  convei'se  of 
liberal  construction,  and  does  not  consist  in  giving  words  the 
narrowest  meaning  of  which  they  are  susceptible."*  The 
meaning  of  the  rule  is,  *'  that  acts  of  this  kind  are  not  to  be 
regarded  as  inchiding  anything  which  is  not  within  their 
letter  as  well  as  their  spirit,'*  which  is  not  clearly  and  intel- 
ligibly described  in  the  very  words  of  the  statute,  as  well  as 
manifestly  intended  by  the  Legislature.""  That  is,]  the 
rule  of  strict  construction  requires  that  the  language  shall 
be  so  construed  that  no  cases  shall  be  held  to  fall  within  it 
which  do  not  fall  both  within  the  reasonable  meaning  of  its 
terms  and  within  the  spirit  and  scope  of  the  enactment  (a). 
To  determine  that  a  case  is  within  the  intention  of  a  statute^ 
its  language  must  authorize  the  Court  to  say  so ;  but  it  is  not 
admissible  to  carry  the  principle  that  a  case  which  is  within 
the  mischief  of  a  statute  is  within  its  provisions,  so  far  as  to 
punish  a  crime  not  specified  in  the  statute,  because  it  is  of 
equal  atrocity  or  of  a  kindred  character  with  those  which 
are  enumerated  {b).  [In  this  characteristic,  the  difference 
between  liberal  and  strict  constructions  is  clearly  presented. 
Whilst  the  letter  of  a  remedial  statute  may  be  extended  to 

'  Com'th  V.  Cooke,  60  Pa.   St.  v.  Sondes.  8  Bing.  680 ;  Bracey** 

801,  207.  Case,  1  Balk.  848;  R.  v.  Harvey.  1 

•  Ohapin  v.  Persse,  etc.,  Works,  Wils.    164  ;    Dawes    v.     Painter, 
80  Conn.  461.  Freem.    K.     B.     175  ;    Scott    v. 

•  Wilb.,  1).  246  ;  and  see  State  v.  Pacquct,  L.  R.  1  P.  C.  552  ;  Ellis 
Powers,  30  Conn.  77.  v.  M'Cormick,  L.  R.  4  Q.  B.  271 ; 

"  Sec  Dewey  v.  Goodenough,  66     The  Gauntlett.  L.  R.  4  P.  C.  191, 
Barb.  (N,  Y.)  54.  per  James,  L.  J. 

"  Wilb..  p.  246.  (b)  U.  S.  v.  Wiltberger.  5  Wheat, 

(a)  Per  Best.  C.  J. ,  in  Fletcher     96.  f  U.  S.  v.   Ragsdale,   Hcmpst. 
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cases  clearly  within  the  same  reason  and  within  the  mischief 
the  act  was  designed  to  cure,  unless  snch  construction  does 
violence  to  the  language,  a  consideration  of  the  old  law,  the 
mischief  and  the  remedy,  though  proper  in  the  constructiqn 
of  criminal  as  well  as  other  statutes,"  is  not  in  itself  enough 
to  bring  a  case  within  the  operation  of  the  former  class  of 
statutes ;  their  language,  properly  given  its  full   meaning, 
must,  at  least  by  that  meaning,  expressly  include  the  case ; 
and   in   ascertaining    that  meaning  the  court  cannot  go 
beyond  the  plain  meaning  of  the  words  and  phraseology 
employed  in  search  of  an  intention  not  certainly  implied  in 
them.'*    In  other  words,  whilst  a  case  may  come  within  the 
purview  of  a  remedial  statute  unless  its  language,  properly 
construed,  excludes  it,  it  is  excluded  from  the  reach  of  a 
criminal  statute,  unless  the  language  includes  it  :'*  unless 
the  proper  meaning  of  the  language  of  the  statute  brings 
a  case   within   its  letter,   the  rule  of    strict  construction 
forbids    the  court  to  create  a  crime  or  penalty  by  con- 
struction, and   requires  it  to  avoid  the  same  by  construc- 
tion ;'*  and,  although  the  court  may  be  unable  to  conceive 
any  reason  why  the  case  in  question  should  have  been  omit- 
ted, and  considers  it  highly  improbable  that  an  omission  was 
intended/*  it  is  not  at  liberty  to  extend   the  enactment  to 
cases  not  included  within  the  clear  and  obvious  import  of  the 
language;"  so  that,  for  instance,  under  an  act,  which,  in  its 
eighth   section   provided   for  the  punishment    of  certain 
offences,  among  which  manslaughter  was  not  mentioned, 
committed  upon  the  high  seas,  or  in  any  river,  haven,  basin 
or  bay,  and  in  section  twelve,  punished  manslaughter  on  the 
high  seas,  no  indictment  could  be  maintained  against  one  for 
manslaughter  committed  on  board  an  American  vessel,  in 
the  River  Tigris,  in  China,  sixty-five  miles  from  its  mouth." 
If  the  Le^slature  has  not  used  words  suflBciently  compre- 
hensive to  include  within  its  prohibition  all  the  cases  which 

«  See  ante,  §  27;   post,  §  837.  Cooke,    supra  ;    Philadelphia    v. 

»  Hines  v.  R.  R.  Co.,  95  N.  C.  Wright,  4  Phila.  (Pa.)  138. 

434.  "  U.  8.  V.  Wiltbergcr,  5  Wheat. 

"  State  V.  Powers,  89  Conn.  77.  76,  105. 

"  West.    Un.    Telegr.    Co.    v.  "Ibid.;    U.    S.    v.    Ragsdale, 

Aztell.  69  Ind.  199 ;  Lair  v.  Kill-  Hempst.  497 ;  State  v.  Peters,  87 

mer,  25  N.  J.  L.  522 ;  Com'th  v.  La.  An.  730. 

w  "  U.  8.  V.  Wiltberger.  supra. 
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fall  within  the  mischiof  intended  to  be  prevented,  it  is  not 
competent  to  a  Court  to  extend  them  (a) ;  [nor  to  extend  the 
grammatical  and  natural  meaning  of  the  terms  as  used  by 
the  Legislature  even  on  a  plea  of  a  resulting  failure  of 
justice.' 

§  330.  RMotts  of  Application  of  the  Rule. — [It  maj  be  here 
added  that  the  rule  of  strict  construction,  in  the  case  of 
penal  statutes,  requires,  that,  where  an  act  contains  such  an 
ambiguity  as  to  leave  reasonable  doubt  of  its  meaning,  it  is 
the  duty  of  the  court  not  to  inflict  the  penalty  ;"*  that  where 
it  admits  of  two  constructions,  that  which  operates  in  favor 
of  life  or  liberty  is  to  be  preferred  ;*'  that,  where  a  statute  is 
silent  as  to  the  place  of  imprisonment,  there  being  county 
jails  for  persons  guilty  of  misdemeanors,  and  the  penitentiary 
for  those  guilty  of  higher  crimes,  the  former,  rendering  the 
puuishment  less  severe,  is  to  be  chosen  ;**  and  that,  where 
notice  is  required  by  an  ordinance  imposing  a  fine,  a  personal 
notice  is  to  be  intended."] 

§  331.  What  are  Penal  I*aw8.->It  is  immaterial,  tor  the 
purpose  of  the  application  of  the  rule  of  strict  construction, 
whether  the  proceeding  prescribed  for  the  enforcement  of 
the  penal  law  be  criminal  or  civil  (J).  [Thus,  an  act  giving 
a  party  injured  a  civil  action  for  the  recovery  of  a  penalty 
imposed  upon  a  public  ofScer  for  charging  illegal  fees,  is  a 
penal  act :  so  that  the  taking  of  excessive  fees  by  a  person 
after  the  expiration  of  his  office,  for  services  done  while  in 
office-,  is  beyond  the  reach  of  the  act.**     So,  too,  acts  have 


(a)  Per  Lord  Tenterden  in  Proc- 
tor V.  ManwariDg.  8  B.  &  A.  145. 

*•  Remmington  v.  State,  1  Orcg. 
281 

wCom'th  v.  Standard  Oil  Co., 
101  Pa.  St.  119.  150  (cit.  The 
Enterprise,  1  Painp.  32);  Hinesv. 
R.  R.  Co..  95  N.  C.  AU. 

«»  Oom'th  V.  Ma.  tin,  17  Mass. 
859 ;  Com'tli  v.  Keuiston,  5  Pick. 
(Mass.)  420. 

«  Horuer  v.  State,  1  Oreg.  267. 

'•St.  Louis  V.  Goebel,  82  Mo., 
295.  See  Marston  v.  Tryon,  108 
Pa.  St.  270,  post,  §  831.  But  i\ 
reference  to  crimes  punishable  in 
the  state  prison,  includes  ihose  that 


may,  as  well  as  those  that  must  be 
so  punished:  State  ▼.  May  berry,  48 
Mc.  218.  See  post.  S  889. 

(b)  Henderson  v.  Sherborne,  2  M. 
&  W.  2;J6 ;  Nicholson  v.  Fields,  7 
IL  &  N.  810 ;  Fletcher  v.  Hudson, 
51  L.  J.  Q.  B.  48;  The  Bolina.  1 
Oallison,  88.  per  Story,  J. 

•*  Aechtemucht  v.  Watmough,  8 
Watls  &  S.  (Pu.)  163.  overruling 
Jackson  7.  Purdue,  8  Pen.  &  W. 
(Pa.)  619,  and  apparently  ut  vari* 
ance  with  Ordwuy  v.  Centr.  Nat. 
B'k,  47  Md.  217,  where  an  act  is 
deemed  penal  only  when  the  right 
of  enforcing  the  penalty  is  given  to 
the  public  or  tha Government,  not 
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been  hold  peual,  and  subject  to  the  rale  of  strict  construction, 
which  impose  npon  a  party  neglecting  within  a  certain  time 
after  notice  to  him  to  enter,  by  himself  or  his  attorney,  satis* 
faction  of  a  judgment  paid  with  costs,  a  forfeiture  of  one- 
half  the  debt,  to  be  recovered  by  the  defendant  ;**  (so  that  a 
notice  to  the  plaintifiPs  attorney,  not  to  the  plaintiff  himself, 
would  not  entitle  the  defendant  to  maintain  the  action  for  the 
penalty*^  :  which  authorized  tlie  addition  of  a  percentage  to 
a  tax  assessed  against  a  party,  upon  failure  to  make  a  certain 
report  or  return  required  by  the  act ;"  or  imposed  a  liability 
for  interest  at  the  rate  of  twelve  per  cent,  per  annum  for 
non-payment  within  a  certain  period  after  it  was  due,  and 
notice  thereof  was  given,  and  demand  made  for  the  same:** 
acts  which  make  a  party  liable  to  judgment  for  double  the 
amount  of  the  damages  found  by  the  jury  ;**  or  to  double  or 
treble  damages  ;**  though  the  suit  may  have  none  of  the 
characteristics  of  a  criminal  prosecution ;"  and  acts  concerning 
contempts.**  It  is  not  necessary  that  the  statute  should,  like 
statutes  of  the  class  last  enumerated,  denominate  the  liability 
to  which  a  peraon  is  subjected  by  it  a  penalty  or  forfeiture. 
Wherever  a  person  in  a  particular  relation,  e.  g.^  as  the 
officer  of  a  company,  is,  as  such,  made  liable  to  the  payment 
of  money,  either  as  the  .result  of  the  omission  of  something, 
the  performance  of  which  is  enjoined  npon  him,  or  for  the 
commission  of  an  act  prohibited,  wliere,  but  for  the  omission 
of  the  enjoined,  pr  the  doing  of  the  forbidden  act,  he  wo<ild 
be  under  no  such  liability,  the  imposition  of  the  latter  is,  so 
far  as  he  is  concerned,  by  way  of  punishment,  and  the  act  is, 
as  to  him,  penal.**     Nor,  on  the  other  hand,  is  every  statute 


when  it  Is  given  to  the  party 
giieved. 

•»  Alarston  v.  Tryon,  108  Pa.  8t. 
270. 

*•  Ibid.  See  St.  Louis  v.  Goebel, 
83  Mo.  295.  ante,  §  830.   See  §  74. 

«  Com'th  T  Standard  Oil  Co., 
101  Pa.  St.  119,  150. 

**  Ibid.  But  a  percentage  thus 
added  becomes  part  of  the  tax, 
lentitled  to  the  same  priority  the 
law  gives  to  the  latter  over  other 
lens  on  land:  Titusville's  App., 
108  Pa.  St.  600. 


"Bay  City,  etc.,  R.  R.  Co.  v. 
Austin,  21  Mich.  890. 

«>  lieed  V.  Davis.  8  Pick.  (Mass.) 
515 ;  Cole  v.  Groves,  134  Mass. 
471 ;  Cohn  v.  Necves,  40  Wis.  898, 
and  see  Bayard  v.  Smith,  17  Wend. 
(N.  Y.)88;  Suffolk  B'k  v.  Worces- 
lerB  k,  5Pick.  (Muss.)  106;  Palmer 
V.York  B'k.  18  Me.  106. 

»»  Reed  v.  Northfield.  18  Pick. 
Mass.)  94. 

»  Maxwell  v.  Rives,  11  Nev.  213. 

o  Merchant's  B'k,  v.  Bliss,  18 
Abb.  Pr.  (N.  Y.)  225;  21  Id.  865. 
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relating  to  the  administration  of  the  criminal  law  necessarily 
penal  and  to  be  constraed  as  sach  ;  as,  e.  ^.,  an  act  relating 
to  offences  committed  on  board  of  boats  navigating  a  river 
or  canal,  not  creating  tlio  offences,  nor  prescribing  their 
pnnishmentyOr  altering  the  uiuJo  of  trial, but  simply  declaring 
that  an  indictment  for  snch  an  offence  may  be  found  in  any 
county  through  which  the  boat  may  pass." 

§  332.  Act0  Partly  PenaL  Fraudg.— [It  IS  quite  possible, 
that,  in  the  same  statute,  both  the  strict  and  the  liberal  con- 
struction maj'  be  applied.  It  has  been  said,  indeed,  that^ 
wliere  an  act  is  both  penal  and  remedial,  it  will  be  strictly 
construed,**  as  6,  y.,  an  act  allowing  one  occupant  double  the 
value  of  a  fence  built  by  him  for  the  other  on  account  of  tlie 
lattei*'s  neglect  to  repair,'*  or  a  statute  authorizing  arrest  and 
imprisonment  for  debt.*'  But  *' there  is  no  impropriety  in 
putting  a  strict  construction  on  a  penal  clause,  and  a  libeml 
construction  on  a  remedial  clause,  in  the  same  act."**  Thus, 
where  an  act,  in  the  nature  of  a  police  regulation,  such  as 
requires  fencing  along  railroads,  etc.,  gives  a  rcmedy  for  a 
private  injury  resulting  from  its  violation,  and  also  imposes 
lines  and  penalties  for  the  same,  as  an  offence  against,  and 
at  the  suit  of,  the  pnblic,  it  has  been  held  that  the  former 
provision,  giving  damages  to  persons  whose  stock  is  injured, 
will  not  be  regarded  as  penal,  nor  the  recovery  thereunder 
treated  as  a  penalty,  unless  expressly  so  declared.**  And  it 
is  said,^  and  has,  indeed,  already  been  intimated,*'  that  a 
proviso  in  a  penal  statute,  which  is  favorable  to  the  defendant, 
is  to  be  liberally  interpreted  in  his  behalf. 

§  333.  [In  construing  statutes  against  frauds,  it  has  been 
said,  that,  where  the  statute  acts  against  the  offender  and 
inflicts  a  penalty,  it  is  to  be  strictly  construed  ;  but  where  it 
acts  upon  the  offence  by  setting  aside  the  fraudulent  trans- 
action, it  is  to  be  construed  liberally.**    An  instance  of  this 

•*  People  V.  Hulsc,  8  HIU  (N.Y.)  855.  per  Best,  C.  J. 

809.  »»  Pitteb.,   etc..  R.  R.    Co.    v. 

»  Abbott  V.  Wood,  23  Me.  641.  Methven.  21  Ohio  St.  586. 

»•  Ibid.  «  Bee  Bish.,  Wr.  L..  g§  198.  226. 

"  Hathaway  v.  Johnson,  56  N.Y.  «  Ante,  §  186. 

98.  ^  Gorton  t.  Ghampneys,  1  Bing. 

*>  Shorty.  Hubbard,  2  Bing.  849,  at   p.    801;   Gumming   v.    Fryer, 
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construction  is  afforded  by  the  decisions  under  the  9  Anne, 
c.  14,  against  gaming,  which  was  held  to  be  remedial  when 
an  action  was  brought  by  the  party  injured,  but  penal,  when 
an  action  was  brought  by  a  common  informer.^  It  has  been 
said,  somewhat  vaguely,  in  this  country,  that  '^a  statute 
which  is  penal  as  .to  some  persons,  provided  it  is  beneficial 
generally,  may  be  equitably  construed ;  "**  and  that  "  laws 
enacted  for  the  prevention  of  fraud,  for  the  suppression  of  a 
public  wrong,  or  to  effect  a  public  good,  are  not,  in  the  strict 
sense,  penal  acts,  although  they  may  inflict  a  penalty  for 
violating  them;"**  and  upon  that  principle,  revenue  laws 
were  held  not  to  be  penal,  nor  subject  to  the  rules  of  strict 
constrnction,  but  to  require  such  interpretation  **a8  most 
effectually  to  accomplish  the  intention  of  the  Legislature  in 
passing  them ;  "**  and  in  Maine,  an  act  giving  damages 
against  any  person  assisting  a  debtor  to  defraud  his  creditor, 
to  double  the  amount  of  the  property  fraudulently  concealed 
or  transferred,  was  held  not  to  be  a  penal  statute.*^  No  doubt^ 
**  where  grievances  have  to  be  redressed,  or  property  to  be 
protected,  there  are  offendei*s  as  well  as  sufferers,  assailants  as 
well  as  assailed.  The  act  which  gives  a  remedy  to  one  who 
is  aggrieved  almost  inevitably  inflicts  a  penalty  on  his 
opponent ;  *  every  statute  is  penal  to  somebody.'  Bnt  if 
the  primary  object  of  the  act  is  redress,  and  not  punishment, 
it  is  to  be  construed  liberally.  *  The  legal  distinction  between 
remedial  and  penal  statutes  is  this:  that  the  former  give 
relief  to  the  parties  grieved,  the  latter  impose  penalties  upon 


Dudley  (Ga.)  182;  Bish..  Wr.  L., 
g  192,  referring  to  Cumming  v. 
Pryer,  supra;  Carey  v.  Giles,  9  Ga. 
25»;  Smitli  v.  Moffat,  1  Barb.  (N. 
Y.)  65;  Ellis  v.  Wbitlock,  10  Mo. 
78i.  And  see  Habn  y.  Salmon,  20 
Fed.  liup.  801.  Tba  liberal  con- 
struct  ion  of  statutes  against  usury 
seenis,  as  least  in  part,  based  upon 
tbis  principle.  See  Gray  v.  Ben- 
nett, 3  Met.  (Mass.)  522. 

« Bones  v.  Boolb,  2  W.  Bl. 
1226. 

^Sickles  V.  Sbarp,  18  Johns. 
(N.  Y.)  497. 

*»  Taylor  v.  U.  S..  3  How.  197. 

«lbld.  Bee  post,  §  846.  Mr. 
Sedgwick,  in  bis  work  on  tbe  Con- 


struction of  Statutes,  etc.,  makes 
tbe  following  note  to  tbe  above 
utterance :  "It  may  be  permitted 
to  us  to  nek  with  dufeience. 
wlietber  all  laws  must  not  be 
supposed  intended  to  '  effect  a 
public  good ;'  and  wbetber  tbe 
effort '  to  accomplish  the  intention 
of  tbe  Legislature '  shoidd  be  any 
more  earnest  in  tbis  case  than  in 
nil  others."  Certainly,  criminal 
lawsare  mostompbatically  intended 
to  "effect  a  public  good," — the 
more  highly  penal,  the  greater  the 
good. 

«  Frohock   v.    Pattee.  88    Me. 
103.    Comp.  ante,  g  880. 
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oSeooea  eoiDniitted.'  ""  It  woald  follow  that  the  oonstrae- 
tion  should  be  strict  or  liberal,  aocordinglj  as  the  deaifrn  to 
give  redress  or  to  impose  peaalties  should  appear  to  lie  at  the 
bottom  of  the  eDactment ;  or  strict  as  to  one  part  and  liberal 
as  to  another,  where  sevei-able,  if  the  one  is  confined  to 
punishment,  and  the  other  extends  to  rodreea.] 

§334.  DsgTBe  ol  StriotiMM  to  ba  AppU«d.  ZUDttratioiui.— The 
degree  of  strictness  applied  to  the  coDstriiction  of  a  penal 
Btatnte  depended  in  great  measure  on  the  severity  of  the 
statute.  When  it  merely  imposed  a  pecuniary  penalty,  it 
wiiB  construed  less  strictly  than  where  the  rule  was  invoked  in 
favorem  vitse."  But  the  rule  of  strict  constrnctioa  requires, 
at  least,  that  no  case  shall  fall  within  a  penal  statnte  which 
does  not  comprise  all  the  elements  which,  whether  morally 
material  or  not,  are  in  fact  made  to  constitute'  the  offence  as 
defined  by  the  statute,  [[t  is  not  intended  to  make  this 
chapter  a  treatise  upon  criminal  statute  law,  or  to  examine, 
with  any  degree  of  minuteness,  the  deuieions  upon,  and  in 
constmction  of,  snch  statutes.  An  attempt  to  do  eo  would 
lead  to  proportions  entirely  incompatible  with  tiio  general 
scope  of  this  work,  and  would  trench,  to  a  corresponding 
extent,  upon  the  province  of  works  upon  that  particular 
subject.  All  that  is  here  designed  is  to  lay  down  those 
general  principles,  belonging  distinctively  within  the  limits  of 
a  work  upon  the  interpretation  of  statutes,  without  the  state- 
ment of  which  a  discnssion  of  this  subject  would  remain  in- 
complete, and  to  cite  a  few  instances  merely,  illustrative  of  the 
propositions  laid  down,  referring  tlie  i-eader,  for  a  more  ex- 
linustive  examination  and  detailcii  comparison  of  decisions,  to 
such  works  as  Mr.  Bishop's  Treatise  upon  Statutory  CrimeE. 
As  an  illustration,  then,  of  tlio  principle  just  stated,  it  may 
be  remembered  that]  a  person  cannot  he  convicted  of  perjury 
it'  the  oath  was  administered  by  one  who  had  not  legal 
authority  to  administer  it,  as  in  the  case  of  an  affidavit  in  the 

"  Wilb.,  pp,  SS2-383,  cit.    Piatt  that  the  nile  of  strict  ranstructlDii 

V.  SlierifT^  of  London,  Plovd.  at  Is  conflned  to  criroinal  italutea  of 

p.  30,  itiid  HuDtingtowcr  v.  Qar-  a  bighlv  penal  cbaracter,  and  hu 

<lincv.  1  a.  &  C.  at  p.  299.  no  application  Id  tlie  construction 

'*    IL    U,  iii'1ec<l,    iniimsted,  in  of  acta     creating   or     punleblng 

ltjt>iilnl]ili  V.  S'lHe.  9  Tex.    631,  mere  niisdemeaaors. 


r 


§834] 


STBIOr  OONSTBDOnON. 


461 


Admiralty  sworn  before  a  Master  in  Chancery,  though  the 
Admiralty  was  in  the  habit  of  admitting  affidavits  so  sworn 
(a).  An  act  which  made  it  penal  to  personate  "  any  person 
entitled  to  voterf'  wonld  not  be  violated  by  personating  a 
dead  voter  (J)  ;  [nor  an  act  prohibiting,  under  penalties,  a 
person  from  ^'voting  at  any  election  who  is  not  entitled," 
or  "ont  of  the  connty,  or  city,  or  town  of  his  residence," 
by  a  voter's  voting  at  an  election  for  municipal  officers  out 
of  the  ward  of  his  residence.**]  An  agent  entrusted  with 
money  to  invest  on  mortgage  is  not  liable  to  conviction  for 
embezzling  it,  under  an  Act  which  makes  rt  a  misdemeanor 
in  an  agent  to  misappropriate  property  entrusted  to  him  "for 
safe  custody"  (c).  [Nor  does  an  act  making  the  embezzle- 
ment or  fraudulent  conversion  of  money,  goods,  etc.,  to  be 
carried  for  hire,  larceny,  cover  the  case  of  such  misappropri- 
ation of  goods  received  on  storage."]  The  Act  which  pun- 
ishes the  administration  of  a  noxions  drug  would  not  include 
a  substance  which  is  not  in  itself  poisonous,  but  noxious  only 
when  given  in  excess,  as  cantharides  (dJ).  The  Metropolis 
Local  Management  Act  of  1862,  in  incorporating  the  powers 
for  the  "  suppression  "  of  nuisances,  conferred  by  an  earlier 
local  Act,  which  contained,  besides  several  provisions  forget- 
ting rid  of  existing  nuisances,  a  prohibition  against  keeping 
pigs,  was  held  not  to  have  comprised  this  last  provision,  as  the 
effect  of  it  was,  not  to  "  suppress,"  but  to  prevent  the  creation 
of  nuisances  (e).  Where  on  Act,  after  providing,  by  one 
section,  that  any  building,  built  or  rebuilt,  except  on  the 
site  of  a  former  dwelling,  should  not  be  "  used  "  as  a  dwell- 
ing, unless  there  was  an  open  space  of  twenty  feet  in  front 
of  it,  without  the  previous  consent  of  the  local  board, 
imposed,  by  another,  a  penalty  if  any  building  or  .work  were 
"  made  or  suffered  to  continue  "  contrary  to  the  provisions  of 


(a)  R.  V.  Stone,  23  L.  J.  M.  C. 
14.  [8.  P.,  Shaffer  v.  Kintzer,  1 
Binn.  (Pa.)  587;  PhUlipi  v.  Bowen, 
2  Pa.  i^t.  20.] 

(b)  White*ey  v.  ChappeU.  L.  R. 
4  Q.  B.  147.  See,  also,  li.  v.  Brown, 
2  East.  P.  C.  1007.  It  would  be 
different  if  the  offence  were  per- 
sonating a  person  "supposed  to 
be  entiUed  to  vote  :"  R.  v.  Martin, 


R.  &  R.  824. 

w  Nettles  v.  State,  49  Ala.  85. 

(<?)  24  &  25  Vict.  c.  96,  s.  76  ;  R. 
V.  Newman,  51  L.  J.  M.  C.  b7. 

"  State  V.  Stoller,  88  Iowa,  331. 

(d)  R.  V.  Hennah,  13  Cox,  547. 

{e)  Chelsea  Vestry  v.  King,  17 
C.  B.  N.  S.  625  ;  34  L.  J.  U,  C.  9. 
See  Great  Western  R.  Co.  v. 
Bishop.  L.  R.  7  Q.  B.  560. 
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the  Act ;  the  Oonrt  refused  to  coDstrue  the  latter  section  as 
inchiding  the  ofiFences  prohibited  in  the  former,  though  the 
■eflfect  of  the  decision  was  to  leave  them  without  specific 
provision  for  their  punishment  (a).  [An  •act  imposing  a 
penalty  for  breach  of  duty  in  case  of  bad  faith,  partiality  or 
•discrimination,  does  not  punish  a  more  act  of  neglect."] 

§  385.  Szclusion  of  New  Things  by  Role  of  Striot  Oonstrnotioii. 

— Again,  as  illustrative  of  the  rule  of  strict  construction,  it 
has  been  said  that  while  remedial  laws  may  extend  to  new 
things  not  in  esse  at  the  time  of  making  the  statute  (&), 
penal  laws  may  not.  Thus,  the  30  Eliz.  c.  12,  which  took 
away  the  benefit  of  clergy  from  accessories  after,  as  well  as 
before,  the  fact,  was  held  not  to  extend  to  accessories  made 
by  subseqnent  enactment.  The  receiver,  therefore,  of  a 
stolen  horse,  who  was  made  an  accessory  by  a  later  statute, 
was  held  not  ousted  (o).  Where  one  Act  (24  &  25  Vict.  c. 
1)6,  s.  91)  made  it  felony  to  receive  with  guilty  knowledge  a 
-chattel,  the  stealing  of  which  was  felony  either  at  common 
law  or  under  that  Act ;  and  a  subsequent  one  (31  &  32  Vict. 
<;.  116)  made  a  partner  who  stole  partnership  property  liable 
to  conviction  for  the  stealing,  as  though  he  had  not  been  a 
partner;  it  was  held  that  to  receive  such  stolen  property  was 
not  an  offence  under  the  earlier  Act  (rf).  The  Stock  Job- 
bing Act,  which,  after  referring,  in  the  preamble,  to  the 
^reat  inconveniences  which  had  arisen,  and  daily  arose  by 
the  wicked  practice  of  stock  jobbing — diverting  men  from 
their  ordinary  pursuits,  ruining  families,  discouraging  in- 
dustry, and  injuring  commerce — declared  void  all  such  con- 
tracts '*  in  any  public  or  joint  stock,  or  other  public  securi- 
ties whatsoever,"  was  held,  notwithstanding  the  mischief  in 
view,  and  the  wide  terms  used,  not  to  apply  to  transactions 


(a)  Pearson  v.  Hull,  8  H.  &  C. 
921.  85  L.  J.  M.  C.  44 ;  diss.  Mar- 
tiu.  B.  Sec  another  example  in 
Elliott  V.  Majendie.  L.  R.  7  Q.  B. 
429 

w'  West.  Union  Tel.  Co.  v. 
Steele.  108  Ind.  168.  Whether 
under  the  act  referred  to,  relating 
to  the  sending  of  telegraphic  mes- 
sages, the  sender  alone  (See  W.  U. 
Tel.  Co.  V.  Pendleton,  95  Ind.  12  ; 


W.  U.  T.  Co.  7,  Reed.  96  Id.  195  ; 
W.  U.  T.  Co.  V.  Kinney,  106  Id. 
468)  or  any  one  other  than  tbe 
sender  could  recover  the  penalty, 
was  not  decided  in  this  case. 

(b)  2  Inst.  85 ;  per  our,  in 
Dawes  v.  Painter,  Freem.  K.  B. 
176.    Sup.  §  112. 

(c)  Fost.  Cr.  L.  372.    See  §  85. 

(d)  R.  ▼.  Smith,  L.  R  1  C.  C. 
270. 
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in  foreign  funds  (a)  or  in  railway  shares  (5),  on  the  ground 
that  the  former  were  not  dealt  in,  and  the  latter  were  not 
known  in,  England,  when  the  Act  was  passed.  [Nor  does 
an  act  making  void  secnrities  given  for  money  lost  in  **  cock- 
fighting,  bullet-playing,  or  horee-racing,  or  at  or  upon  any 
game  of  address,  game  of  hazzard,  play  or  game  whatsoever," 
embrace  a  bond  given  by  way  of  margin  in  a  stock  gambling 
transaction  ;"*  although  the  transaction  is  clearly  a  gambling 
transaction.^  Upon  the  same  principle,  at  least  in  part,  a 
wager  upon  the  result  of  a  primary  election  was  held  not  to 
be  a  penal  offence  within  the  Pennsylvania  acts  of  1817  and 
1839,  punishing  wagers  upon  the  results  of  elections,  since,  at 
the  time  of  the  passage  of  those  acts,  "  primary  elections  " 
were  unknown  in  that  state.**]  But  the  degree  of  strictness 
[indicated  by  the  English  decisons  above  referred  to]  may  be 
regarded  as  extreme.  It  could  hardly  be  contended  that  print- 
ing a  treasonable  pamphlet  was  not  an  offence  against  the 
statute  of  Edw.  3,  because  printing  was  not  invented  until  a 
century  after  it  was  passed  ;  or  that  it  would  not  be  treason  to 
shoot  the  Queen  with  a  pistol,  or  poison  her  with  an  Ameri- 
can drug  {o).  The  55  Geo.  3,  c.  58,  s.  2,  which  enacts  that 
no  brewer  or  dealer  in  beer  shall  have,  or  put  into  beer,  any 
liquor  for  darkening  its  color,  or  use  molasses  or  any  prepara- 
tion in  lieu  of  malt  and  hops,  under  a  penalty  of  2002.,  was 
held  not  to  be  confined  to  such  dealers  as  were  known  at  the 
time  when  the  Act  was  passed,  viz.,  licensed  victuallers, 
licensed  by  a  magistrate  under  the  Act  of  5  &  6  Edw.  6,  c. 
25 ;  but  to  include  the  retailer  of  beer  furnished  with  an  excise 
license,  who  first  came  into  legal  existence  under  the  1  Wm. 


(a)  7  Geo.  2,  c.  8,  repealed  by  28 
Vict.  c.  28 ;  Hendersoa  v.  Bise,  8 
Stark.  158;  Wells  v.  Porter,  2 
Bing.  N.  C.  722 ;  comp.  Smith  v. 
Lindo,  5  C.  B.  N.  B.  687,  27  L.  J. 
196. 

(b)  Hewitt  V.  Price.  4  M.  &  Gr. 
855. 

**  Griffiths  T.  Sears,  112  Pa.  St. 
528. 

^  Ibid.  :  McCormick  ▼.  Nichols, 
10  IlL  App.  884;  and  see  ante, 
fi  188 

»•  dom'th  V.  Wells,  110  Pa.  St. 
408.     See  ante,  §  100,  and  note  182 


to  same,  and  Com'th  v.  Howe,  144 
Mass.  144,  there  cited.  In  Com*th 
Y.  Wells,  supra,  the  construction 
excluding  primary  elections  was 
confirmed  by  reference  to  the 
object  of  the  enactments,  and  tbe 
context  thereof  ;  and  it  was  said 
that  the  act  of  1881,  regulating  and 
punishing  frauds  in  primaiy  elec- 
tions did  not  bring  the  latter  within 
the  purview  of  the  act  of  1889. 
Comp.  post,  §  888,  Britt  y.  Robin- 
son, L.  R.  5  C.  P.  508. 
(e)  Hallam,  Const.  Hist.  c.  15. 
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4,  c.  64  (a).  The  8  Anne,  c.  Y,  which  enacted  that  if  any 
sort  of  prohibited  goods  should  be  landed  withont  payment 
of  duty,  the  offender  should  forfeit  treble  value,  was  lield 
to  extend  to  gloves,  which  were  not  prohibited  until  the  6 
Geo.  3  (i).  A  market  Act  which  prohibited  the  sale  of 
provisions  in  any  part  of  the  town  but  the  market  place, 
would  extend  to  parts  of  the  town  built  after  the  Act  was 
passed  on  what  were  then  fields  (o).  It  was  held  that  the  8 
Geo.  2,  c.  13,  which  imposed  a  penalty  for  piratically 
engraving,  etching,  or  otherwise,  of  '*  in  any  other  manner," 
copying  prints  and  epgravings,  applied  to  copying  by  |)ho- 
tography,  though  that  process  was  not  invented  till  more  than 
a  century  after  the  Act  was  passed  (<i).  Bicycles  were  held 
to  be  carriages  within  the  provision  of  the  Highway  Act 
against  furious  driving,  and  tricycles  propelled  by  steam  to 
be  locomotives  within  the  Locomotive  Act  of  1865,  though 
not  invented  when  those  Acts  were  passed  {e). 

§  336.   Tr«atmeni  of  OmlBBions  in  Acts  within     Role  of  Strict 

Oonstraction. — The  general  principle  in  question  is  well 
exemplified  by  comparing  the  manner  in  which  an  omission 
which,  it  was  inferable  from  the  text,  was  the  result  of 
accident,  has  been  generally  dealt  with  in  penal  and  in 
remedial  Acts.  Thus,  where  the  owner  of  mines  was 
required,  under  a  penalty,  in  case  (1)  of  loss  of  life  in  the 
mine  by  accident,  or  (2)  of  personal  injury  arising  from 
explosion,  to  send  notice  of  such  accident  to  an  inspector 
within  twenty-four  hours  "  from  the  loss  of  life  "  (omitting 
the  case  of  personal  injury),  the  Court  refused  to  supply,  in 
order  to  make  tlie  defendant  liable  to  a  conviction,  the 
obvious  omission  in  the  latter  branch  of  the  sentence,  and 
held  that  notice  was  not  necessary  when  personal  injury  from 
explosion,  short  of  loss  of  life,  had  occurred  ;  although  the 
mention  of  such  injury  in  the  earlier  part  of  the  sentence 

(a)  Atty.-Genl.  v.  Lockwood,  9  ((f)  Oambart  v.  Ball,  14  C.  B.  N. 

M.  &  W.  878.  8.  306.  82  L.  J.  166;  Graves  v.  Ash- 

(p)  Atiy.-Genl.  ▼.  Saggers,  1  Pri.  ford.  L.  R.  2  0.  P.  410. 

182.  (c)  Taylor  v.  Goodwin,  4  Q.  B. 

(c)  Collier  v.  Worth.  1  Ex.  D.  D.  228;  Parkins  v.  Prcist,  7  Q.  B. 

464.     See  R.  v.  Cottle,  16  Q.  B.  D.  818.    [Comp.,  on  this  subject, 

412,  and  Milton  v.  Favcrsham,  10  ante,  §  112.] 
B.  &  S.  548. 
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was  idle  and  insenBible  without  such  an  interpolation  (a). 
The  5  &  6  W.  4,  c.  63,  a.  28,  which  empowered  inspectors  to 
examine  ^^  weights,  measures,  and  scales,"  in  shops,  and  if 
upon  examination  it  appeared  that  ^'the  said  weights  or 
measures"  (omitting  scales)  were  light  or  unjust,  to  seize 
tliem,.  was  held  not  to  authorize  a  seizure  of  scales  {i), 
[So,  acts  for  testing  weights  and  measures  and  imposing  a 
penalty  for  "selling"  with  unmarked  weights  and  measures, 
will  not  apply  to  "  buying  "  with  such  weight  or  measures.**] 
The  Municipal  Corporations  Act  of  William  4,  after 
empowering  the  borough  justices  to  appoint  a  clerk  to  the 
justices,  provided  that  it  should  not  be  lawful  to  appoint  to 
that  office  any  alderman  or  councillor,  and  provided  that  the 
clerk  should  not  prosecute  any  offender  committed  for  trial, 
enacted  that  any  person  **  being  an  alderman  or  councillor  " 
who  should  act  as  clerk  to  the  justices,  or  "shall  otherwise 
offend  in  the  premises,"  should  forfeit  100^.,  recoverable 
by  action.  This  clearly  did  not  reach  a  clerk  who  pix)secuted 
offenders  committed  by  the  justices,  if  he  was  not  an  aldcr- 
n)au  or  councillor;  and  yet  the  manifest  intention  seemed  to 
be  that  he  should  bo  subject  to  the  penalty  for  either  or  both 
offences,  of  acting  if  disqualified,  and  of  prosecuting.  But 
to  effectuate  this  intention,  it  would  have  been  necessary  to 
interpolate  the  .words  ''any  other  person  who"  Ijefore 
•*  shall  otherwise  offend  ;"  and  this  the  Court  refused  to  do 
for  the  purpose  of  bringing  a  pei-son  within  the  penal  enact- 
ment (c);  though  also  relieving  him  from  indictment  (<i). 
So,  the  Court  refused  to  supply  a  casus  omissus  under  the 
Vaccination  Act  of  1871,  as  it  was  an  enactment  creating  an 
offence  (e).  If  the  statutes,  in  these  cases,  had  been  reme- 
dial, the  omission  would  probably  have  been  supplied  (/*). 

(a)  Underhin  v.  Longridge,  29  L.  (e)  Coe  v.  Lawrence,  1  E.  &  B. 

J.  M.   C.   65;  comp.    Williams  v.  610.  22  L.  J.  140. 

Evans,   1   Ex.  D.  277,  cited  inf.  §  (d)  PerCo]iir\dvre,J.  See,  also.  R. 

3;]8.  V.  Davis,  L.  R.  4  C.  C.  272.     See 

{b)  Thomas  v.  Stephenson.  2  E.  Exp.  National  Merc.  Bank,  15  Cb. 

&  B.  108. 22  L.  J.  258.     [See  Emer-  D.  42,  snp.  §  20. 

son  V.   Com'th,    108  Pa.   St.    Ill,  Cf)  Broadhead  v.  Holdsworth,  2 

post.  §  853.  as  to   "natural  gas"  Ex.  D.  321. 

com|>jinies.l  (/)  lie  Wainwright,  1  Phil.  2r)8. 

»•  Southw.  R.  R.  Co.  V.  Cohen,  sup.    p.   808.     [Comp.,   upon  Ibis 

49    Ga.   627.    See,  also,  Chaffer's  subject,  ante,  §  299,  and  cases  thcio 

App.,  5C  Mich.  244,  post.  §  343.  cited.] 
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§  337.  Qnallfioatioiui  of  Role  of  Strict  Oonstrootion.  Modern  Ten- 
dency.— The  rule  of  strict  construction,  however,  whenever 
invoked,  comes  attended  with  qualifications  and  other  rules  no 
less  important ;  and  it  is  bj  the  light  which  each  contributes 
.  that  the  meaning  must  be  determined  (a).  Among  them  is  the 
rule  that  that  sense  of  the  words  is  to  be  adopted  which  best 
harmonizes  with  the  context,  and  promotes  in  the  fullest 
manner  the  policy  and  object  of  the  Legislature.*'  [It  is 
said  that  words  descriptive  of  an  offence  or  its  punishment, 
are  not  to  be  bent  on  the  one  side  or  the  other."  They  are 
to  be  construed  by  reference  to  the  subject-matter,**  and  the 
context,  the  apparent  policy  and  objects  of  the  Legislature;* 
by  the  whole  context,  not  by  a  mere  division  into  sections, 
so  as  to  give  effect  to  the  objects  and  intent  of  the  whole," 
as  well  as  by  a  comparison  of  statutes  in  pari  materia,"  and 
consequently,  the  old  law,  the  mischief  and  the  remedy .••] 
The  paramount  object,  in  construing  penal  as  well  as  other 
statutes,  is  to  ascertain  the  legislative  intent ;  and  the  rule  of 
strict  construction  is  not  violated  by  permitting  the  words' to 
have  their  full  meaning,  or  the  more  extensive  of  two 
meanings,  when  best  effectuating  the  intention  (6).  They 
arc,  indeed,  frequently  taken  [not  in  their  strict  techincal 
sense,  if  that  would  defeat,  but  in  a  more  popular  sense,  if 
that  will  uphold,  and  carry  out,  the  intention  of  the 
Legislature,*^  but]  in  the  widest  sense,  sometimes  even  in  a 
sense  more  wide  than  etymologically  belongs  or  is  popularly 
attached  to  them,  in  order  to  carry  out  effectually  the  legis- 
lative intent,  or,  to  use  Lord  Coke's  words,  to  suppress  the 
miscliicf  and  advance  the  remedy  ((?).  [Nor  is  the  rule  of 
stricit  construction  ever  violated  by  permitting  the  words  of 
a  statute  to  have  their  full  meaning,**  or  by  the  application 


(a)  Per  cur.  in  U.  8.  v.  HartweU, 
0  Wallace,  385,  895. 

»^  Ibid. 

w  Mavor  v.  Davis,  6  Watts  &  S. 
(Pa.)  269,  277.  per  Gibsou.  G.  J. 

"  Ibid.  ;  Gom'th  v.  LoriDg,  8 
Pick.  (Mass.)  870,  873;  R.  v.  Qod- 
nett,  1  T.  R.  96. 

«•  Piko  V.  JenkiQs,  12  N.  11.  255. 

«  The  Harriet.  1  Story,  251. 

"  !Mayor  v.  Davis,  supra. 

«  See  Ibid.;  ante,  §  28. 


(6)  U.  S.  v.  Hartwell,  6  Wall. 
885,  895.  [And  see  Morehead  v. 
B'k,  41  N.  J.  Eq.  604.] 

"  See  U.  S.  V.  Athens  Armory, 
2  Abb.  U.  S.  129,  wliere  ** prize" 
and  *•  capture"  were  held  not  con- 
fined to  captures  at  sea. 

(c)  Hcydon's  Gase,  8  Rep.  7b. 
[And  see  Parkinson  v.  State,  14 
Md.  184.] 

•*  State  V.  Powers,  86  Gonn.  77. 
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of  common  sense  to  its  terms,  in  order  to  avoid  an 
absurdity.*"  They  are,  therefore,  to  be  held  to  embrace 
every  case  within  the  mischief,  if  also  fairly  within  the 
words*^  read  with  such  corrections  as  the  court  may  make  to 
avoid  insensibility .••  To  illustrate  :]  under  the  Statute  which  . 
makes  it  a  misdemeanor  knowingly  to  utter  counterfeit  coin 
is  included  a  genuine  coin  from  which  the  milling  has  been 
filed  and  replaced  by  another  {a),  Althongli  the  Act  which 
punishes  a  man  for  running  away  from  his  wife  and 
*^  cliildren,"  thereby  leaving  them  chargeable  to  the  parish, 
applies  only  to  the  desertion  of  legitimate  children,  this 
rests,  not  on  any  indisposition  to  depart  from  the  strict  and 
narrow  meaning  of  the  word,  but  on  the  ground  that  the 
object  of  tl^  Legislature  was  limited  to  the  enforcement  of 
the  man's  legal  obligation,  which  did  not  extend  to  the 
support  of  his  illegitimate  children  (J).  But  the  statute 
which  made  it  &  criminal  offence  to  take  an  unmarried  girl 
from  the  possession  and  against  the  will  of  her  father  or 
mother,  was  held  to  apply  to  the  case  of  a  natural  daughter 
taken  from  her  putative  father  {6)  ;  for  the  wider  construction 
obviously  carried  out  more  fully  the  aim  and  policy  of  the 
enactment.  The  "  taking  from  the  possession,"  again,  in 
the  same  enactment,  is  construed  in  the  widest  sense, 
implying  neither  actual  nor  constructive  force,  and  extending 
to  voluntary  and  temporary  elopements  made  with  the  active 
eoncurrence  of  the  girl  {d).  The  "  breaking  "  required  to 
constitute  burglary  includes  acts  which  would  not  be  so 
designed  in  popular  language  ;  such  as  lifting  the  flap  of  a 
eellar  («),  or  pulling  down  the  sash  of  a  window  {f\  or  raising 


••  Com'th  V.  Loring,  8  Pick. 
(Mass.)  870,  878. 

•^  Huffman  v.  State,  29  Ala.  40. 

«8  Seo  Turner  v.  State.  40  Ala. 
21 ;  U.  8.  V.  Stern,  5  Blatchf .  512; 
Hiite,  §  299. 

(a)  H.  V.  UermanD,  4  Q.  B.  D. 
284. 

{b)  R.  V.  Maude,  2  Dowl.  N.  S. 
58;  Westminster  v.  Gerrard,  2 
Bulst.  846. 

(c)  4  &  5  Ph.  &  M.  c.  8,  24  &  25 
Vict.  c.  100,  B.  55;  R.  v.  Cornforth, 


2  Stra.  1162;  and  seo  R.  v.  Hod- 
nett,  1  T.  R.  96. 

(d)  R.  V.  Robins.  1  C.  «&  K.  456  ; 
R  V.  Kipps,  4  Cox,  167 ;  R.  v. 
Biswen,  2  Cox.  279  ;  R.  v.  Munkte- 
low,  Dears.  159,  22  L.  J.  M.  C. 
115  ;  R.  V.  Timmins,  Bell,  276,  80 
L.  J.  M.  C.  45. 

{e)  Brown's  Case,  2  East,  P.  C. 
417  ;  R.  V.  Russell.  1  Moo.  C  0. 
877.  Comp.  R.  v.  Lawrence,  4  C. 
&  P.  231. 

(/)  R.  V.  Haines.  R.  2  Moo.  451. 
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a  latch  {a)y  or  even  descending  a  chimney,  for  that  is  as 
mnch  closed  as  the  nature  of  things  permits  (h).  A 
threatening  letter  is  "  sent "  when  it  is  dropped  in  the  way 
of  the  person  for  whom  it  is  destined,  so  that  he  may  pick 
it  up  (c) ;  or  is  affixed  in  some  place  where  he  would  be 
likely  to  see  it  {rf) ;  or  is  placed  on  a  public  road  near  his 
house,  so  that  it  may,  however  indirectly,  reach  him,  which 
it  eventually  does  after  passing  through  several  hands  (e) ; 
although  in  none  of  these  cases  would  the  paper  be  popularly 
said  to  have  been  "  sent."  To  make  false  signals,  and  thereby 
to  bring  a  train  to  a  stand  on  a  railway,  was  held  to  be  within 
tlie  enactment  which  made  it  an  offence  to  "obstruct"  a 
railway  (/*) ;  and  an  enactment  which  makes  it  a  mis- 
demeanor to  do  anything  to  obstruct  an  engine  or  carriage 
using  a  railway,  was  held  to  include  railways  not  yet  open  to 
public  traffic,  and  to  apply,  though  no  engine  or  carriage 
was  obstructed  {g).  A  person  "  suffers  "  gaming  to  go  on  in 
his  house  who  purposely  abstains  from  ascertaining,  or 
purposely  goes  out  of  reach  of  seeing  or  hearing  it  (A),  An 
Act  which  made  it  penal  to  "  administer  "  or  "  to  cause  to  be 
taken,"  a  noxious  drug,  to  procure  abortion,  would  be 
violated  by  one  who  supplied  such  a  drug  to  a  woman,  and 
explained  to  her  how  it  was  to  be  taken,  and  she  afterwards 
took  it  accordingly,  in  his  absence  (^).  And  a  man  supplies 
such  a  drug,  "knowing  it  to  be  intended"  to  procure 
abortion,  if  he  so  intended  it,  though  the  woman  did  not  (f). 


(a)  R.  V.  Jordan,  7  C.  P.  482. 

0)  1  Hawk.  c.  88,  8.  4 ;  R.  v. 
Brice,  R.  &  R.  450.  [Donohoo  v. 
State.  36  Ala.  281.]  Lord  Hale, 
-who  doubted  whether  the  latter  act 
was  a  breaking,  was  relieved  from 
dccidiui^  the  point  in  the  case 
before  him,  as  it  was  elicited  that 
some  bricks  had  been  loosened  in 
the  thief's  descent,  which  sufficed 
to  constitute  a  brcakmg:  1  Hale, 
552.  In(ieed,  the  burglar  '*  breaks  " 
into  a  house  if  he  guts  admittance 
by  inducing  the  inmate  to  open  the 
door  by  a  trick,  as  by  a  pretence 
of  business,  or  by  raismg  an  alarm 
of  fire  :  2  East,  P.  C.  485.  [See, 
however.  State  v.  Henry,  9  Ired. 
L.  (N.  C.)  463.] 


(c)  R.  V.  Jepson,  and  R.  v. 
Lloyd,  2  East.  P.  C.  1115,  1123  ; 
R.  V.  Wagstaff,  R.  &  R.  898. 

(d)  R.  V.  Williams,  1  Cox,  16. 

(e)  R.  V.  Grimwade,  1  Den.  80; 
and  see  R.  v.  Jones,  1  Cox,  67  ;  5 
Cox.  226. 

(/)  R.  V.  Hadfield.  L.  R.  1  C.  C. 
253  ;  R.  V.  Hardy,  Id.  278 ;  comp. 
Wallcer  v.  Horner.  I  Q.  B.  D.  4. 

(g)  R.  V.  Bradford,  Beil.  268. 
[Comp.  Leo  v.  Barkhampsted,  46 
Conn.  213^  ante,  J?  73.] 

(h)  Redgate  v.  Haynea,  1  Q.  B» 
D.  89. 

(t)  R.  V.  Wilson,  D.  &  B.  127, 
26  L.  J.  M.  C.  16 ;  R.  v.  Farrow, 
D.  &  B.  164. 

0)  R.  ▼.  HUlman,  L.  &  C.  843. 
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An  Act  which  prohibited  under  a  penalty  ''  the  copying  of 
a  painting ''  without  the  ownei*'s  leave  was  held  to  reach  a 
photograph  of  an  engraving  which  the  proprietor  of  the 
painting  had  made  from  it  (a).  The  adulteration  Act,  1875, 
which  makes  it  penal  to  sell  an  adulterated  article  '^  to  the 
prejudice  of  the  purchaser,''  would  include  a  sale  to  an 
officer  who  makes  the  purchase,  not  with  his  own  money  or 
for  his  own  use,  but  with  the  public  money  and  for  the  pur- 
pose of  analysis  (i).  A  man  who  fires  from  a  highway  at 
game,  has  trespassed  on  the  land  of  the  owner  of  the  soil  on 
which  the  highway  runs ;  for  the  right  of  way  over  the  road 
is  only  an  easement,  and  if  a  man  uses  it  for  an  unlawful 
purpose,  he  becomes  a  trespasser  (<?).  If  he  walks  with  a 
gun  with  intent  to  kill  game,  he  ^' uses"  the  gun  for  that 
purpose  without  firing,  within  the  statute  which  makes 
using  a  gun  with  that  intent  penal  {d)  ;  and  the  offence  of 
*' taking''  game  is  complete  when  the  game  is  snared, 
though  neither  killed  nor  removed  (e). 

§  338.  The  Corrupt  Practices  Prevention  Act  of  1864 
which  declares  that  whoever,  "directly  or  indirectly," 
makes  a  gift  to  a  person  to  induce  him  to  "  endeavor  to 
procure  the  return  "  of  any  person  to  Parliament  shall  be 
deemed  guilty  of  bribery,  was  held  to  extend  to  a  gift  made 
to  induce  its  recipient  to  vote  for  the  giver  at  a  preliminary 
test  ballot,  held  for  the  purpose  of  selecting  one  of  three 
candidates  to  be  proposed  when  the  election  came.  In  vot- 
ing for  the  giver  at  the  test  ballot,  the  voter  indirectly 
*•  endeavored  to  procure  "  his  return  at  the  election  (f).  An 
enactment  which  prohibited  any  officer  concerned  in  the 
administration  of  the  poor  laws  from  *'  supplying  for  his 
own  profit  "  any  goods  "ordered  "  to  be  "given  "  in  paro- 
chial relief  to  any  person,  was  held  to  reach  a  guardian 

33  L.  J.  M.  0.  60 ;  comp.  R.  ▼.  (d)  5  Anne,  c.  14,  s.  4 :  1  &  8 

Fretwell,  L.  &  C.  161,  81  L.  J.  M.  Wm.  4,  c.  82,  s.  28  ;  R.  v.  King,  1 

C  145.  Sess.  Ca.  88  ;  sec,  also,  U.  S.  v. 

(a)  Exp.  Real,  L.  R.  8  Q.  R.  887.  Morris,  14  Peters,  464. 

(b)  Hoyle  v.  Hickman,  4  Q.  R.  (e)  5  Geo.  8,  c.  14 ;  R.  v.  Glover. 
D.  233,  48  L.  J.  M.  C.  97.  R.  &  R.  269. 

(o)  Mayhew  v.  Wardley,  14  C.  R.  (/)  Britt  v.  Robinson,  L.  R.  50. 
N.  8.  550  ;  R.  v.  Pratt,  4  E.  &  R.  P.  503.  [Comp.  ante,  §  335,  Com'Ui 
660.  V.  Wells,  110  Pa.  St.  463.J 
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whose  partner  bad,  with  knowledge  of  tlie  facts,  sold  a  bed- 
stead to  the  relieving  officer  on  behalf  of  the  parish  for 
delivery  to  a  panper;  althongh  the  guardian  was  ignorant  of 
the  transaction,  the  bedstead  liad  not  been  "  ordered  "  by 
the  guardians  (a),  and  it  was  only  lent,  not  "given"  in 
parochial  relief  (&).  Tn  another,  the  occupier  of  an  enclosed 
ground,  who  admitted  the  public  on  it,  on  payment,  to  wit- 
ness a  foot-race  and  a  pigeon-match,  was  held  liable  to  con- 
viction  for  having  used  the  place  for  the  purposes  of  bettings 
as  a  number  of  professional  betting  men  had  obtained 
entrance  and  carried  on  their  business  there  with  hia 
knowledge ;  though  this  was  not  the  immediate  purpose  for 
which  he  had  thrown  the  grounds  open,  and  it  did  not 
appear  that  he  and  the  betting  men  were  in  any  way  con- 
nected in*  their  business,  or  that  he  derived  any  profit  from 
it  (c).  The  Highway  Act  of  Will.  4,  which  enacted  that  if 
any  person  (1)  riding  a  horse,  or  (2)  driving  a  carriage,  rode 
or  drove  furiously,  '*  every  person  so  oflFending"  should  be 
liable  on  conviction  before  a  magistrate  to  forfeit  five 
pounds,  if  "  the  driver  "  was  not  the  owner  of  the  carriage, 
and  ten  pounds  if  "the  driver"  was  the  owner  (not  men- 
tioning tiic  rider),  was  construed  as  making  the  rider,  who 
was  not  the  owner  of  the  horse,  as  well  as  the  driver,  liable; 
as  providing,  in  other  words,  that  while  the  owner  of  a  car- 
riage was  liable  to  a  penalty  of  ten  pounds,  the  offender  in 
all  the  other  cases  mentioned  was  liable  to  five  pounds  {d). 
An  Act  which  punished  the  obtaining  a"  valuable  security " 
by  false  pretences  would  include  a  railway  ticket,  which  is 
evidence  of  a  right  of  being  carried  on  the  railway  («). 


(a)  Greenbow  v.  Parker,  6  H.  & 
M.  882,  81  L.  J.  Ex.  4.  See 
WooUey  v.  Kay,  1  H.  &  N.  807,  25 
L.  J.  Ex.  851. 

(b)  Da  vies  v.  Harvey,  L.  R.  9  Q. 
B.  483;  Stanley  v.  Dodd,  1  D.  &  ft. 
184,  Com  p.  Proctor  v.  Man  waring, 
8  B.  &  A.  145. 

(c)  Eastwood  v.  Miller,  L.  R.  9 
Q.  B.  440;  Haigh  v.  Sliefflelil,  L. 
R.  10  Q.  U.  103. 

(d)  Vvilliiuns  v.  Evans,  1  Ex.  D. 
277,  overruling  R.  v.  Bacon,  11 
Cox.  540. 

{e)  R.  V.  Boulton,  1  Den.  508,  19 


L.  J.  M.  0.  67;  R.  v.  Beecham,  5 
Cox,  181.  See  Marks  V.Benjamin, 
6  M.  &  W.  565.  But  one  which 
punished  an  agent  who  in  violation 
of  good  faith,  and  contrary  to  the 
purpose  of  his  trust,  sold,  negoti- 
ated, transferred,  pledged,  or  in 
any  manner  converted  to  bis  own 
use  "any  cliatiel  or  valuable 
security"  with  which  he  was  in- 
trusted, would  not  include  a  policy 
of  insurance  intrusted  to  him  for 
collection;  for  it  is  neither  a  chattel 
capable  of  sale  or  barter,  nor  yet  a 
valuable  security,  for  this  implies 
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§  330.  The  tendency  of  modern  decisions,  upon  the  whole, 
is  to  narrow  materially  the  differenqe  between  what  is  called 
a  strict  and  a  beneficial  construction.  All  statutes  are  now 
construed  with  a  more  strict  regard  to  the  language,  and 
criminal  statutes,  with  a  more  rational  regard  to  the  aim  and 
intention  of  the  Legislature,  than  formerly.*  It  is  unques- 
tionably right  that  the  distinction  should  not  be  altogether 
erased  from  the  judicial  mind  (a) ;  for  it  is  required  by  the 
spirit  of  our  free  institutions  that  the  interpretation  of  all 
statutes  should  be  favorable  to  personal  liberty  {b)  ;  and  it 
is  still  preserved  in  a  certain  reluctance  to  supply  the  defects 
of  language,  or  to  eke' out  the  meaning  of  an  obscure  passage 
by  strained  or  doubtful  inferences  (c).  The  efifect  of  the 
rule  of  strict  construction  might  almost  be  summed  up  in 
the  remark,  that  where  an  equivocal  word  or  ambiguous 
sentence  leaves  a  reasonable  doubt  of  its  meaning  which  the 
canons  of  interpretation  fail  to  solve,  the  benefit  of  the 
doubt  should  be  given  to  the  subject,  and  against  the  Legis- 
lature which  has  failed  to  explain  itself  (d).  But  it  yields 
to  the  paramount  rule  that  every  statute  is  to  be  expounded 
according  to  the  intent  of  them  that  made  it  (e)  ;  and  that 
all  cases  within  the  mischiefs  aimed  at  are  to  be  held  to  fall 
within  its  remedial  influence  (X)* 

§  340.  Acts  Bncroaching  on  Rights. — Statutes  which  encroach 
on  the  rights  of  the  subject,  whether  as  regards  person  or 


that  money  is  payable  irrespectively 
of  any  contingency;  and  it  is  not 
capable  of  being  sold,  negotiated, 
transferred,  or  pledged:  ^  &  25 
Vict.  c.  96,  8.  75,  R.  v.  Tatlock.  2 
Q.  B.  D.  157. 

••  The  rule  requiring  strict  con- 
straction  of  penal  statutes,  is  said 
not  to  be  in  force  in  Kentucky: 
Com'th  V.  Davis.  12  Bush  (Ky.) 
240;  and,  in  Calif oinia,  to  be 
abolished  by  the  Penal  Code :  People 
V.  Soto.  49  Cal.  69. 

(a)  Per  Pollock,  C.  B.,  in  Nichol- 
son v.  Fields,  82  L.  J.  Ex.  235,  7 
H.  &  N.  817. 

(6)  Per  Lord  Abinger  in  Hender- 
son V.  Sherborne,  2  M.  &  W.  239. 

(c)  Per  Story,  J.,  in  tiie  Industry, 
1  GaU.  117. 


(d)See  Hull  Dock  Co.  v.  Browne, 
8  B.  &  Ad.  69;  per  Pollock  in 
Nicholson  V.  Fields,  ubi  sup.;  and 
per  Bramwell,  B.,  in  Foley  v. 
Fletcher.  28  L.  J.  Ex.  106,  3  H.  & 
N.  769;  Puff.  L.  N.  b.  5,  c.  12.  s.  5, 
Barb.  n.  4;  Lewis  v.  Carr,  1  Ex.  D. 
484. 

(e)  4  Inst.  380,  The  Sussex  Peer- 
age, 11  CI.  &  F.  143;  2  Peters, 
663. 

(/)  Fennell  v.  Ridler,  6  B.  &  C. 
409;  The  Industry,  ubi  sup.  Sec 
ex.  gr,  V.  Charrelie,  13  Q.  B.  447; 
Wynne  V.  Middlelon,  1  Wils.  126; 
Archer  v.  James,  2  B.  &  S.  61,  31 
L.  J.  153;  Smith  v.  Walton,  3  C. 
P.  D.  109.  47  L.  J.  M.  C.  45;  May 
V.  G.  W.  R.  Co.,  L.  li.  7  Q.  B.  384, 
per  Cockburn,  C.  J. 
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cause,  a  person  of  fnll  age  and  sound  mind  to  make  eon- 
tracts  ;'*  prohibiting  certain  county  officers  from  purchasing, 
on  belialf  of  any  but  the  county,  any  tax  certificates,  etc., 
held  by  the  county,  and  de(*Liring  void  a  deed  issued  in  vio- 
lation of  the  act  f  or  prohibiiing  attorneys  from  buying  any 
bond,  etc.,  with  the  purpose  of  suing  thereon." 

§  342.  [And  again,  as  concerns  property  rights,  the  same 
rule  of  construction  lias  been  applied  to  statutes  regulating^ 
or  restraining  trade  or  the .  alienation  of  property,*  or  pre- 
scribing the  manner  in  which  a  man  shall  use  his  own  prop- 
erty, or  build  on  his  own  land  ;"  or  an  act  giving  the  port- 
wardens  the  exclusive  right  to  survey  vessels  unfit  to  go  to 
sea,  and  decide  upon  the  repairs  necessary.*"  So,  an  act  for- 
bidding preferences  in  assignments  for  the  benefit  of  creditors 
was  construed  as  avoiding  only  preferences  attempted  to  be 
given  in  the  instrument  of  assignment,  not  preferences  by 
any  mode  outside  of  it,  as  by  judgment,  or  transfer  of 
property,  mortgage,  or  the  like  ;*"  and  an  act  forbidding 
bequests  to  charities  within  one  month  of  the  testator's 
death,  was  held  not  to  affect  a  fully  executed  and  completed 
gift  of  personalty  made  within  one  month  of  the  donor^s 


it  was  held  that  tbe  oath  by  one 
co-plaiDtiff  was  sufficient  to  quali- 
fy all) ;  Pendleton  v.  Barton,  Id. 
496  (deciding  that  tbe  party  insist- 
ing on  the  act  must  firat  take  the 
outh). 

'•  Smith  V.  Spooner,  3  Pick. 
•  (Mass.)  229. 

"  Coleman  v.  Hart.  87  Wis.  180; 
so  that  such  an  act  ought  not  to  be 
convStrued  ns  prohibiting  such 
officers  from  buying  such  certifi- 
cates from  another  than  the  county, 
and  having  a  deed  issued  thereon. 

'•  Ramsey  v.  Gould,  57  Barb. 
(N.  Y.)  898.  But  it  is  said  that 
statutes  imposing  disabilities  for 
purposes  of  protection,  e,  g.,  in 
the  case  of  Indians,  are  not  subject 
to  the  rule  of  strict  construction 
where  such  would  defeat  the 
object  of  the  Legislature :  Doe  v. 
Avaline,  8  Ind.  6.  Hence,  one 
will  be  deemed  as  within  the  pro- 
tection of  such  a  statute  who  is 
recognized  as  an  Indian  by  the 
community,  by  the  Indians  them- 


selves, by  state  and  federal  author- 
ities, and  stamped  as  such  bv  birth, 
education,  and  language,  although 
he  have  but  8-8  Indian  blood :  Ibid. 
The  same  principle  of  liberal  con- 
struction is,  in  that  case,  said  to  be 
applied  to  acts  conditionally,  pro- 
hibiting purchases  from  Indians, 
cit.  Jackson  v.  Ingraham,  4  Johns. 
(N.  Y.)  163;  Jackson  v.  Waters,  13 
Id.  865:  Goodell  v.  Jackson,  20  Id. 
698 ;  De  Armas  v.  Major,  5  Mill 
(La.)  182  ;  Baltimore  v.  McKim,  8 
Bland  (Md.)  455. 

'•  Mayor  v.  Davis,  6  WatU  &  8. 
(Pa.)  269. 

^  Richardson  v.  Enswiler,  14 
La.  An.  658;  Sewall  v.  Jones,  9 
Pick.  (Mass.)  412. 

•*  Morris  v.  Balderston,  2 
Brcwst.  (Pa.)  459 ;  Stiel  v.  Sunder- 
land. 6  H.  &  N.  796. 

"  Portwardens  v.  Cartwright,  4 
Sandf.  (N.   Y.)286. 

«  York  Co.  B*k  v.  Carter.  88  Pa. 
St.  446,  and  see  Wiener  v.  Davis» 
18  Id.  831  ;  also  ante,  §§  144,  14S. 
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death.  "*  Kor  was  an  act  prohibiting  tne  reservation  of 
gronnd-rents,  not  perpetual  in  their  inception,  bat  to  become 
8o  upon  the  vendee's  failure  to  comply  with  a  covenant  or 
condition  in  the  deed,  deemed  applicable  to  a  deed  which 
reserved  a  perpetual  ground-rent,  with  an  option  of  pay- 
ment within  a  certain  time  by  the  vendee.** 

§  348.  [A  fortiori  must  the  rule  apply  to  statutes  permit- 
ing  the  taking  of  the  property  of  individuals  for  public 
purposes  ;**  as  by  way  of  condemnation  of  private  land  for 
such  a  purpose,*'  e.  y.,  for  the  purpose  of  opening  streets; 
etc.  ;*■  of  impressment  of  property,  e,  gr.,  in  the  case  of  pes- 
tilence,**  or  war,** — short,  however,  always,  of  defeating  the 
object  of  the  enactment.**  The  same  principle  brings  within 
the  rule  of  strict  construction  statutes  authorizing  the  sale  of 
land  for  non-payment  of  taxes  ;**  and  acts  working  forfeitures 
and  confiscations  of  the  property  of  individuals  ;**  so  that, 
whilst  full  eJBFect  is  to  be  given  to  the  expression  of  the 
legislative  will**  they  must  not  be  held  intended  to  defeat  the 
rights  of  third  pai*ties  in  the  property,  adverse  to  the 
individual,  but  only  to  operate  upon  the  individual  himself.** 
More  particularly  is  this  strictness  required  where  an  act 
subjects  one  man's  property  to  seizure  for  the  liability  of 
another.**  Similarly  within  the  rule  is  an  act  discharging 
securities  from  their  obligation  upon  refusal  of  the  creditor^ 
after  notificat;ion,  to  sue  the  principal.*'     And]   upon  this 


M  McGlade's  App.,  99  Pa.  St. 
888. 

»  Palairet  v.  Snyder,  106  Pa.  St. 
227 

«  Sharp  v.  Speier,  4  HiU  (N.  Y.) 
176. 

«  Gilmer  v.  Lime  Point.  19  Cal. 
47  ;  Curran  y.  Shattuck,  24  Id. 
427. 

"  Rofflgnac  Str.,  7  La.  An.  76. 
So  tliat  an  act  autborizin^  a 
municipality  to  open  and  widen 
streets  according  to  a  procedure 
therein  prescribed,  and  tben  pre- 
scHbing  no  procedure  for  the 
latter  cases,  t.  «.,  widening  streets, 
remains  inoperative  to  tbat  extent: 
Obaffer's  App.,  56  Micb.  244. 

*•  Pinkliam  v.  Dorothy,  55  Me. 
185. 

«>  White  ▼.  Ivey,  34  Ga.  186. 


"  N.  Y..  etc.,  R.  R.  Co.  v.  Kip, 
46  N.  Y.  546. 

•*  Younc:  V.  Martin,  2  Yeates 
(Pa.)  812;  Wills  v.  Aucb,  8  La.  An. 
19;  Sibley  v.  Smith,  2  Mich.  486, 
where  under  this  rule  of  con- 
struction, it  was  held  that  the 
Auditor  General  cunnot  convey 
lands  sold  fr>r  taxes,  in  the  absence 
of  a  special  authority  to  do  so 
given  by  the  statute. 

•*  U.  S.  V.  Athens  Armory,  35 
Ga.  844:  Russell  v.  University,  1 
Wheat.  432. 

•*  U.  S.  V.  Athens  Armory, 
supra. 

•*  Russell  V.  University,  supra. 

>'*'  aib.  OiJio  V.  Stunt,  10  Ohio 
St.  582. 

•'  Miller  v.  Childress,  2  Humph. 
(Tenn.)  320. 
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ground,  it  woald  seem,  Statutes  of  Limitation  are  to  be  con- 
fitrued  Btrictlj.  There  may  not  necessarily  be  any  moral 
wrong  in  setting  up  the  defence  of  lapse  of  time,  but  it  is  the 
creature  of  positive  law,  and  is  not  to  be  extended  to  cases 
which  are  not  strictly  within  the  enactment,  [and  therefore 
not  to  be  extended  to  cases  not  within  their  words,  though 
possibly  within  their  reason,"  nor  to  be  construed  most  pre- 
judicially to  the  right  they  limit  ;•*]  while  provisions  which 
give  exceptions  to  the  operation  of  such  enactments  are 
to  be  construed  liberally  (<z).  [Although  such  statutes,  being 
founded  on  sound  policy,  so  far  as  they  are  statutes  of 
repose,  are  not  to  be  evaded  by  construction,*"*  and  con- 
seqnently,  though  in  terms  applicable  only  to  actions,  ai)ply 
to  all  claims  that  may  be  the  subject  of  actions,  however 
presented,  falling  within  their  intended  operation,""  yet  they 
cannot  bo  made  to  apply  to  a  cause  of  action  not  embraced 
within  their  intention  by  presenting  it  in  a  form  of  action 
to  which,  in  terms  it  is  made  applicable,  the  nature  of  the 
cause  of  action,  not  the  form,  determining  the  applicability 
of  the  statutes.*" 

§  844.  Summary  Prooeedings.-~[To  the  presumption  against 
an  intention  to  affect  common  law  rights,  both  of  property 
and  persons,  the  rule  requiring  strict  construction  of  statutes 
authorizing  summary  proceeJings  seems,  at  least  in  part, 
properly  referable."*  To  this  class  of  statutes  belong  those 
authorizing  attachments,***  so  as  to  require  strict  compliance 
with  the  act,  in  all  its  details,  concerning  the  bond  to  be 


w  Bedell  v.  Janney,  9  111.  193; 
Gtnijind  v.  Scott,  15  La.  An.  148; 
mid  see  Delaware,  etc.,  R.  R.  Co., 
V.  Burson,  61  Pa.  St.  869. 

»•  Elder  v.  Bradley,  2  Sneed 
(Tenn.)  247. 

(a)  See  the  Judgment  of  Lord 
Cranwortu  in  Roddam  v.  Morley, 
1  DeQ,  &  .1.  1,  26  L.  J.  Ch.  488. 
[Comp.  e^  350,  note.] 

^^  Koberts  v.  Pillow,  Hempst. 
624;  McCarthy  v.  White,  21  Cal. 
495;  Phillips  v.  Pope.  10  B.  Mon. 
(Ky.)  1G3;  Dickenson  v.  McCarny, 
5  Ga.  486. 

»oi  Han's  App.,  32  Conn.  520. 


'^  DeHaven  t.  Bhrtbolomew,  57 
Pa.  St.  126. 

»««  Comp.  ante,  §§  158,  262. 

J***  Wilkie  V.  Jones,  1  Morr.  (In.) 
971;  Musgrave  ▼.  Brady,  Id.  456. 
In  Steamboat  Ob!o  v.  Stunt.  10 
Ohio  St.  582,  it  was  sam  that  stat- 
utes providing  for  the  collection  of 
claims  by  a  summary  proceeding 
against  property  by  its  seizure  or 
attachment  must  be  construed  as 
simply  providing  a  remedy  for  the 
eitfarc&ment  of  liabilities,  not  as 
creating  new  liabilities  upon  the 
owner  of  property,  not  arising  at 
common  law. 
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given  before  the  attachment  can  issue/**  and  the  like  ;  sales 
by  a  constable  on  a  landlord's  warrant/**  or  an  arrest  witbont 
direct  charge  of  guilt  /**  or  the  entry  of  judgment  against  a 
defendant,  without  trial  by  jury,  for  want  of  an  aflSdavit  of 
defence  ;"*  or  the  entry  of  judgment,  without  any  proceed- 
ings affording  the  defendant  a  hearing,  on  premium  notes 
given  to  an  insurance  company,  in  which  he  is  a  policy- 
holder."* So,  under  an  act  autliorizing  the  court  of  common 
pleas  to  mark  judgments  satisfied  on  proof  of  payment,  it 
was  held  that  it  was  necessary,  in  order  to  warrant  the 
exercise  of  this  jurisdiction,  to  show  actual  payment  in  full, 
an  allegation  of  set-off  to  the  full  amount  of  the  judgment 
remaining  unpaid  not  being  sufficient  ;"*  and  that  a  mechanics' 
lien  did  not  at  all  fall  under  the  operation  of  its  provisions."* 
Again,  where  an  act  provided,  that,  in  all  casQS  of  leases  or 
verbal  letting  of  property  for  a  term  of  years,  or  from  year 
to  year,  in  which  the  landlord  had  lost  tlie  lease  or  evidence 
of  the  beginning  and  conclusion  of  the  term,  and  could  not 
produce  proof  of  the  same,  he  might  give  the  tenant  notice, 
in  writing,  to  furnish  him,  within  thirty  days,  with  the  date 
at  which  his  term  of  tenancy  began,  and  upon  refusal  of  the 
tenant  to  do  so,  might,  at  the  expiration  of*thirty  days,  give 
the  tenant  three  months'  notice  to  quit,  and  thereafter  proceed 
summarily  before  a  justice  to  have  him  ejected  ;  it  was  held 
that  the  act  must  be  strictly  construed  and  confined  to  the 
precise  case  contemplated  by  the  act, — that  the  inquisition 
of  the  magistrate  must  exhibit,  and,  of  course,  proof  be  laid 
before  him  of,  every  fact  which  the  act  made  necessary  to 
the  jurisdiction, — that  the  act  applied  only  in  cases  of  tenan- 
cies created  by  lease  which  fixed  a  term  and  rent, — that  it 
must  appear  that  there  was  a  tenancy  for  years  or  from  year 
to  year, — and  that  the  first  year  of  the  term,  or  the  terni 
itself,  was  ended.""    And  similarly,  it  was  held  that  a  distress 

»«  Blake  v.  Sherman,  13  Minn.  "«  Riddle's   App.,  104  Pa.  St. 

420.  171. 

'«  Murphy  v.  Chase,  103  Pa.  St.  »"  State  v.  McCullough,  107  Pa. 

260  8t  39 

»«  State  V.  Dale.  3  Wis.  795.  »»  McCullen  v.  McCreary,  64  Pa. 

»<»Wall  V.   Dovey,   60  Pa.   St.  St.    230.    See,  also,  Lo^^wood    v. 

213.  Huntsville,  Minor  (Ala.)  23  ;  Ilnle 

^o»  barker  t.  Beeber,  112  Pa.  St.  ▼.     Burton.    Dudley    (Ga.)    103. 

"16.  Comp.  Lynde  v.  Noble,  20  Johns. 
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warrant  which  the  auditor  was  authorized  by  statute  to  issue 
for  the  collection  of  a  balance  found  due  on  the  settlement 
of  a  revenue  collector's  accounts,  being  a  special  and  sum- 
mary jurisdiction,  could  only  be  issued  with  promptness  and 
in  strict  conformity  with  the  statute."*] 

§  345.  Aot8  Imposing  Burdens. — Statutes  [which  require 
gratuitous  services  of  any  class  of  citizens/"  or]  which 
impose  pecuniary  burdens,  also,  are  subject  to  the  rule  of 
strict  construction.  It  is  a  well  settled  rule  of  law  that  all 
charges  upon  the  subject  must  bo  imposed  by  clear  and 
unambiguous  language,  because  in  some  degree  they  operate 
as  penalties  (a)*  The  subject  is  not  to  be  taxed  unless  the 
language  of  the  statute  clearly  imposes  the  obligation  (b); 
[for  taxes  are  not  imposed  by  implication."']  In  a  case  of 
doubt  the  construction  most  beneficial  to  the  subject  is  to 
be  adopted  (o).  Thus,  it  was  held  that  an  Act  which  im- 
posed a  stamp  on  every  writing  given  on  the  payment  of 
money, "  whereby  any  sum,  debt,  or  demand  ''  was  *'  acknowl- 
edged to  have  been  paid,  settled,  balanced,  or  otherwise  dis- 
charged," was  held  not  to  extend  to  a  receipt  given  on  the 
occasion  of  a  sum  being  deposited  {d).  If  one  instrument 
be  incorporated  by  reference  in  another,  its  words  would 
not  be  counted  as  a  part  of  the  incorporating  deed  for  the 
purpose  of  stamp  duty,  under  an  Act  imposing  a  duty  accord- 
ing to  its  length  on  the  instrument,  "  together  with  every 
schedule,  receipt,  or  other  matter  put  or  endorsed  thereon, 
or  annexed  thereto  "  {e).  Where  an  Act  imposed  a  stamp 
duty  on  newspapers,  and  defined  a  newspaper  as  comprising 
**  any  paper  containing  public  news,  intelligence,  or  occur- 

<N.  Y.)  80,  83  ;  Smith  v.  Moffat,  1  Gas  Co..  11  C.  B.  N.  S.  579;  15  Id. 

Barb.  (N.  Y.)  65.  668. 

"»  Haley  v.  Petty,  42  Ark.  892.  »» Poor  Dir's  v.  School  Dir's,  42 

»*  Webb  V.  Baird.  6  Ind.  18.  Pa.  St.  21,  25. 

(a)  Per  Bay  ley,  J.,  in  Denn  v.  (c)  Per     Lord     Lyndhui^t     in 

Diamond,  4  B.  &  C.  248  ;  p^r  Park,  Stockton  R.  Co.  v.  Barrett,  11  CI. 

J.,  in  Doe  v.  Snaith,  8  Bing.  152  ;  &  F.   002;  per  Parke,  B.,  in    Be 

Partington  v.  Ally.  Genl.  L.  R.  4  Micklewaite,  11  Ex,  456,  25  L.  J. 

II.    L.    100;    lies  v.   West  Ham  19. 

Union.  8  Q.  B.  D.  69.  (d)  Tomkins  v.  Ashby.   6  B.  & 

(6)  Per  Cur.  in  Hull  Dock  Co.  v.  C.  541.    See  also  Wroughton  v. 

Browne,  2  B.&  Ad.  59;  per  Pollock,  Turtle,  11  M.  &  W.  561. 

C.  B.,  in  Nicholson  v.  Fields,  81  (e)  Fishmonger's  Co.   v.   Dims- 

L.  J.  Ex.  223  ;  Parry  v.  Croyden  dale,  12  C.  B.  667  ;  22  L.  J.  C.  P. 

44. 
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rences  .    .    to  be  dispersed  and  made  public,  aud  also  ^^  any 
paper  containing  any  pnblic  news,   intelligence,  or  occur- 
rences,  or  any   remarks  or  observations   thereon     .    .     . 
published  periodically  or  in  parts  or  numbers,  at  intervals 
not  exceeding  twenty-six  days,"  and  not  exceeding  a  certain 
«ize  ;  it  was  held  that  a  pnblication,  the  main  object  of  which 
was  to  give  news,  bat  which  was  published  at  intervals  of 
more  than  twenty-six  days,  was  not  liable  to  the  stamp  dnty 
as  a  newspaper  (a).     An  Act  which  imposes  a  stamp  duty 
on  '•  every  charter  party,  or  memorandum,  oi*  other  writing 
between  the  captain  or  owner  of   a  vessel  and  any  other 
person,  relating  to  the  freight  or  conveyance  of  goods  on 
board,"  does  not  extend  to  a  guarantee  for  the  due  perform- 
iince  of  a  charter  party  (ft).     And  yet,  where  an  Act,  after 
imposing  a  stamp  on  contracts,  exempted  those  which  were 
made  relative  to  the  sale  of  goods,  a  guarantee  for  the  pay- 
ment of  the  price  on  such  a  sale  was  held  included  in  the 
■exemption  ((?);  the  same  words  being  susceptible  of  meaning 
different  things  ^^hen  used  to  impose  a  tax,  or  to  exonerate 
from  it  (e2).     Lord  Ellen  borough  remarked  that  the  cases  to 
Avhich  a  dnty  attached  onght  to  be  fairly  marked  out,  and 
that  a  liberal  construction  onght  to  be  given  to  words  of 
-exception  confining  the  operation  of  the  duty  (c);  [whilst  the 
taxing  provisions  are  to  be  construed  most  strongly  against 
the  Government,  and  in  favor  of  the  person  subjected  to  the 
imposition,  and  not  to  be  extended  by  implication  beyond 
the  clear  import  of  the  language  used."*    The  exercise  of 
the  taxing  power  by  the  Legislature  being  strictly  construed, 
it  would  follow,  i<lB  a  matter  of  course,  that  a  delegation  of 


(a)  Atty.Gknl.  v.  Bradbury,  7 
Ex.  97,  21  L.  J.  12. 

(6)  5  &  6  Vict.  c.  79;  Rein  v. 
Lane,  L.  R.  2  Q.  B.  144. 

(c)  Warrington  v.  Furbor,  8  East, 

(d)  Per  Blackburn,  J.,  L.  R.  2 
Q.  B.  151,  citing  Curry  v.  Edensor, 
Z  T.  R;  627,  and  Warrington  v. 
Furbor,  ubi  sup.  See,  also, Armitage 
▼.  Williamson.  8  App.  855. 

"•  U.  8.  v.  Wigglesworth,  2  Story, 
369.  Compare,  however,  Cornwall 
V,  Todd.  88  Conn.  448,  and  Bish., 


Wr.  L.,  §  196.  And  see  City  of 
Titusville's  App.,  108  Pa.  St.  600, 
where,  under  an  act  making  taxes 
liens  on  real  estate  and  giving  them 
priority  over  mortg^igcs  thereon, 
and  also  directing  an  addition  of  a 
certain  percentage  to  the  taxes,  for 
non-payment  before  a  certain  day, 
it  was  held  that  this  penalty 
becomes  part  of  the  tax,  and  is 
entitled  to  the  same  priority  with 
it.  See  ante,  §  B81,  Comah  v. 
Stand.  Oil  Co.,  101  Pa.  St.  119. 
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that  power  to  an  inferior  branch  of  the  government,  e.  g,^  a 
innnicipalitj,  must  be  in  clear  and  unequivocal  terms.*"] 

§  346.  At  the  same  time,  Acts  imposing  snch  burdens, 
like  penal  Acts,  are  not  to  be  so  construed  as  to  furnish  a 
chance  of  escape  and  a  means  of  evasion  (a).  Indeed,  as  in 
criminal  statutes,  the  widest  meaning  is  given  to  the  lang- 
uage when  needful  to  effectuate  the  intention  of  the  Legisla- 
ture. For  instance,  in  one  of  the  Church  Building  Acts, 
which  enacted  that  the  ^'  repairs  "  of  district  churches  might 
be  provided  for  by  a  rate  on  the  district,  the  word  "  repairs  " 
was  construed  as  comprising  not  only  reparation  of  the 
structure  but  all  incidental  matters  necessary  for  the  due 
performance  of  service,  such  as  lighting,  cleaning,  stationery, 
and  organist's  salary  (ft).  In  America,  revenue  laws  are  not 
regarded  as  penal  laws  in  the  sense  that  requires  them  to  be 
construed  with  strictness  in  favor  of  the  defendant.  They 
are  regarded  rather  in  their  remedial  character ;  as  intended 
to  prevent  fraud,  suppress  public  wrong  and  promote  the 
public  good  ;  and  are  so  construed  as  most  effectually  to  ac- 
complish those  objects  (c)  ;  [and  this,  though  they  impose 
penalties  and  forfeitures  for  their  violation  and  frauds  com- 
mitted against  them."'  Indeed,  it  has  been  held,  that  such 
statutes  are  to  be  liberally  construed,  so  as  to  bring  under 
their  operation  as  well  that  which  is  within  their  meaning 
as  that  which  is  within  their  letter.*"*  But,  on  the  other 
hand,  it  is  said  that  revenue  and  duty  acts  are  to  be  classed 
neither  as  remedial  nor  as  penal,  but  are  to  be  construed  ac- 
cording to  their  true  meaning  and  import  ;*"•  that  they  are 
not  to  be  extended  beyond  the  clear  import  of  the  words 


>"  See  post,  J§  852  et.  seq. 

(a)  U.  8.  V.  Thirty-six  barrels  of 
wine,  7  Blatclif.  469. 

{b)  R.  V.  Consistory  Court,  2  B. 
&  S.  339,  81  L.  J.  Q.  B.  106.  See 
U.  V.  Warwiclc,  8  Q.  B.  926,  sup. 
§103. 

(c)  CHquot's  Champagne,  8 
Wjillnce,  145.  [See.  to  same  effect: 
Taylor  v.  U.  S.,  3  ilow.  197;  U.  8. 
V.  Barrels  of  Spirits,  2  Abb.  U.  8. 
805;  U.  S.  V.  Willetts.  5  Ben.  219; 
U.  8.  V.  Barrels  of  High  Wines,  7 
Blttlchf.  459;  U.  8.  v.  Three  Tons 


of  Coal,  6  Biss.  879;  U.  S.  v,  Olnev, 
1  Abb.   U.   8.   276;  Twenty-eighi 
Cases,  2  Ben.  68;  U.  8.  v.  Cases 
of  Cloths,   Crabbe  856;  U.   8.  v. 
Athens  Armory,  85  Ga.  844.] 

118  gee  cases  in  preceding  note 
and  infra. 

»»U.  8.  ▼.  Hodson,  10  Wall 
895. 

"«  Davy  V.  Morgan,  56  Barb. 
(N.  Y.)  218.  But  see  Crosby  ▼. 
Brown,  60  Id.  648,  where  a  strict 
construction  was  applied. 
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used,  nor  their  scope  enlarged  by  legal  fiction  to  include 
matters  not  within  the  same ;"'  that,  in  cases  of  substantial 
ambiguity  or  doubtful  classification,  the  construction  should 
favor  the  importer,  duties  not  being  imposed  by  vague  or 
doubtful  interpretation.*"  And  it  has  been  decided  that  a 
law  prohibiting  liquor  selling  without  license,  and  imposing 
a  penalty  upon  its  violation,  should  not  be  treated  as  a  mere 
revenue  law,  but  as  a  law  for  the  prevention  of  offences."* 
The  proper  rule  probably  is,  as  pointed  out  by  an  eminent 
writer,"*  that,  in  the  accomplishment  of  their  primary  object, 
the  mere  collection  of  duties,  proportionate  contributions  to 
the  public  burden,  these  enactments  are  not  to  be  construed 
with  the  rigid  strictness  applicable  to  penal  laws  ;"*but  that, 
so  far  as  they  create  crimes,  they  require  the  strict  construc- 
tion of  such  laws,  and  as  to  forfeitures  and  penalties  recov- 
erable in  civil  actions,  a  stringency  equal  to  that  applied  to 
laws  giving  punitive  damages.  But  it  is  intimated,  that 
the  tendency  of  later  cases  is  to  construe  revenue  laws,  even 
as  to  such  provisions,  '^  liberally,  not  in  the  extreme  sense, 
yet  not  strictly  but  in  a  sort  of  equipoise  between  the  two 
interpretations."""] 

§  347.  Aou  AUowing  Oostfl.— It  IS  Said  that  all  statutes 
which  give  costs  are  to  be  construed  strictly,  on  the  ground 
that  costs  are  a  kind  of  penalty  (a)  [and  mere  creatures  of 
statutes,  unknown  to  the  common  law."']  There  is  little 
authority  in  support  of  the  proposition.  On  the  other 
hand,  the  power  of  ordering  the  payment  of  costs  has  been 
sometimes  construed  on  the  principle  of  beneficial  and  liberal 
construction  ;  as  where,  for  instance,  they  have  been  imposed 


'"  U.  S.  v.  Watts,  1  Bond,  580. 

"'  Powers  V.  Barney,  6  Blatclif. 
202. 

"« Campbell  ▼.  State,  46  Ala. 
116  ;  Lineostine  v.  State,  Id.  498  ; 
and    consequently  not    within    a 

funeral  repeal   of  revenue  laws  : 
bid.     See,  also,  Mulvey  v.  State, 
43  Id.   316.     And  an    inspectioa 
law  was  drclared  to  be  penal   in 
Com'lb  V.  Giltinan,  64  Pa.  St.  100. 
^"Bisb.,  Wr.  L..  §195. 
»"  Cit.  U.  S.  V.  Buzzo,  18  Wall, 


125. 

»*•  Ibid. 

(a)  Com.  V.  Bowles,  1  Salk.  205  ; 
[Dent  V.  State,  42  Ala.  614.]  See 
pel*  Mellor,  J.,  in  Cobb  v.  Mid- 
Wales  R.  Co.,  L.  R  1  Q.  B.  351. 
[In  Powers  v.  Wright,  62  Miss. 
35,  it  is  said  that  acts  giving  the 
jury  the  right  to  find  dam'ages, 
actual  or  vindictive  against  tho 
plaintiff  are  penal  as  to  him.] 

»"Bish.,   Wr.   L.,  §   195a,   cit 
State  v.  Kinne,  41  N.  Ef.  238.     See 
Addetida. 
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on  persons  who  were  strangere  to  an  action  of  ejectment,  but 
at  whose  instance  it  was  brought  or  defended  (a), 

§  348.  Acts  Regnlati&g  Form  and  Bxecntion  of  Oontraota. — 
Enactments,  also,  which  impose  forms  and  solemnities  on 
contracts  on  pain  of  invalidity,  ai'e  construed  strictly,  so  as  to 
be  as  little  restrictive  as  possible  of  the  natural  liberty  of 
contracting.  It  was  in  allusion  to  the  Statute  of  Frauds  that 
Lord  Nottingham  said  that  all  Acts  which  restrain  the 
common  law,  that  is,  apparently,  which  impose  restrictions 
unknown  to  the  common  law,  ought  themselves  to  be 
restrained  in  exposition  (&).  [The  statutes  of  frauds,  which 
in  order  to  the  validity  and  suableness  of  specified  contracts, 
required  certain  memoranda,  in  writing,  signed  or  subscribed 
by  the  parties,  or  by  the  party  to  be  charged,  have  given 
rise  to  many  decisions  apparently  in  this  spirit."*]  It  has 
been  said  that  the  cases  have  gone  very  far  in  putting  the 
correspondence  of  parties  together,  to  constitute  a  memoran- 
dum to  satisfy  the  statute  (e).  Indeed,  as  it  becomes 
neeessary,  in  such  a  case,  to  inquire  what  the  contract  really 
was,  in  order  to  determine  whether  the  informal  papers 
constitute  a  written  note  of  it,  it  may  be  said  that  the  very 
evil  is  let  in  against  which  the  statute  aimed  (d).  A  letter 
from  the  purchaser  addressed  to  a  third  person,  stating  the 
terms  of  the  contract  {e),  and  one  from  the  purchaser  to  the 
seller,  which  after  setting  forth  its  terms  repudiated  the 
contract,  have  been  held  sufficient  notes  or  memoranda  of 
the  bargain  to  satisfy  the  statute  (/*).     So,  although  it   is 


(a)  Hutchinson  v.  Greenwood,  4 
E.  «&  B.  324  ;  Mobbs  v.  Vanden- 
brandc,  4  B.  &  S.  904 ;  38  L.  J.  O. 
B.  177  ;  comp.  Evans  v.  Bees.  2  Q. 
B.  834 ;  Anstey  v.  Edwards,  16  C. 
B.  212  ;  Hay  ward  v.  Gifford,  4M. 
&  W.  194.  See.  also,  R  v.  Pem- 
bridire.  3  Q.  B.  901.  sup.  §  29. 

(ft)  Ash  V.  Abdy,  3  Swanst.  664. 

»"  See  8  Pars.  Contr.,  Ch.  v.  pp. 
3-67. 

(c)  Fisr  Pollock,  C.  B.,  in  McLean 
V.  Nicoll,  7  Jur.  N.  S.  999.  Bee, 
e.g.,  Shortrede  ▼.  Cheek,  1  A.  & 
E.  57 ;  BoydeU  v.  Drummond,  11 
East,  142 ;  Dobell  y.  Hutchinson, 
8  A.   &  E.   355  ;   Watts  v.  Ains- 


worth.  1  H.  &  C.  83,  31  L.  J.  Ex. 
448 ;  Morris  v.  Wilson,  5  Jur.  N. 
S.  168 ;  Crane  v.  Powell.  L.  R.  4 
C.  P.  123  ;  Bonnewell  v.  Jenkins. 
8Ch.  D.  70;  Commins  v.  Scott, 
L.  R.  20  Eq.  11  ;  Kronheim  v. 
Johnson.  7  Ch.  D.  60.  47  L.  J, 
132  ;  Beckworth  v.  Talbot,  95 
U.  S.  289.  See  Ridffway  v.  War- 
ton,  cited  in  Jones  v.  Victoria  Dock 
Co.,  2Q.  B.  D.  314. 

id)  Per  Channell,  B.,  Ibid.  See 
ex.  ex.  Rishton  v.  Whatraore,  8 
Ch.  D.  467,  47  L.  J.  629. 

{€)  Gibson  V.  Holland,  L.  R.  1  C. 
P.  1.     Sugd.  V.  &  P.  113,  13th  ed. 

(/)  Bailev  v.  Swveting,  9  C.  B. 
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nece&eary  that  the  parties  to  the  contract  should  be  snfficientlj 
described  to  admit  of  their  identification  (a),  it  is  not 
necessary  that  they  should  be  described  by  name.  It  has 
been  held,  for  instance,  that  a  contract  of  sale  signed  by  the 
auctioneer,  as  "  the  agent  of  the  proprietor,"  or  of  "  the 
trustee  for  the  sale"  of  the  property  sold,  suflSciently 
described  the  seller  (h)  ;  though  a  contract  similarly  "  signed 
by  the  agent  of  the  vendor  "  would  not  suffice  (p) ;  for  a 
uiero  assertion  that  the  person  who  sells  is  the  seller,  is 
obviously  not  a  description  of  the  seller,  nor  tends  to  his 
identification. 

Again,  as  regards  the  signing  or  subscribing  an  instrum'ent 
as  party  or  witness,  the  enactments  which  require  these 
formalities  have  been  construed  with  similar  indulgence. 
The  testator  who  wrote  his  will  with  his  own  hand,  and 
began  by  declaring  that  it  was  his  will,  setting  forth  his 
name,  was  deemed  to  have  thereby  sufficiently  "signed  "  his 
will  {d)  ;  and  an  attesting  witness  who  wrote  his  name  on  the 
will,  elsewhere  than  at  the  end  of  it,  was  deemed  to  have 
siifBcicntly  "  aubscribed  "  it,  within  the  Statute  of  Frauds  {e), 
fSo,  under  an  act  requiring  wills  to  be  signed  at  the  end 
thereof,  it  was  held  that  this  meant  at  the  end  of  the 
obviously  inherent  sense,  though  it  might  not  be  at  the  end 
in  point  of  space."*  Hence,  where  a  will  was  written  on  the 
first  and  third  pages  of  a  sheet  of  paper,  and  signed  at  the 
end  of  the  third  page,  the  body  of  the  will  containing  a^ 
erasure,  explained  by  a  reference,  in  the  words  "  See  next 
page,"  to  something  more  on  the  fourth  page,  it  was  held 
that  this  was  to  be  read  as  part  of  the  will.*"*]    An  agreement. 


N.  8.  843,  80  L.  J.  150;  Wilkinson 
V.  Evans.  L  R.  1  C.  P.  407,  dubit. 
Oockbiirn,  C.  J.,  in  Smith  v.  Hud- 
son, 84  L.  J.  Q.  B.  149,  6  B.  &  8. 
4;51  ;  Buxton  v.  Rust,  L.  R.  7  Ex. 
1,  279. 

(a)  Cliarlewood  v.  Bedford.  1 
Atk.  495  :  Chumpion  y.  Plummer, 
1  N.  R.  252  ;  Williams  v.  Lake,  2 
E.  «fe  E.  849.  29  L.  J.  Q.  B.  1. 

(b)  Sale  V.  Lambert,  L.  R.  18 
Eq.  1  ;  Catling  v.  Kine:,  5  Ch.  D. 
^0;  Rossiter  v.  Miller,  3  App. 
1124,  48  L.  J.  Ch.  10. 


(c)  Potter  V.  Duffleld.  L.  R  18 
Eq.  4 ;  Thomas  v.  Brown,  1  Q.  B. 
D.  714. 

(d)  29  Car.  2,  c.  8,  s.  5  ;  Lemane 
▼.  Stanley,  8  Lev.  1. 

(e)  Roberts  v.  Phillips,  4-  E.  A 
B.  450;  24  L.  J.  171.  [And  see.  on 
this  subject,  1  Jarman,  Wills.  (5th 
Am.  Ed.)  Ob.  vi.  ;  2  Id.,^p.  768 
et  seqq.l 

"»  Baker's  App..  107  Pa.  St.  381. 

*^  Ibid.  But  under  a  statutory 
requirement  that  a  memorandum 
of  sale  shall  be  "subscribed,"  it 
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too,  has  been  held  to  be  sufficiently  signed  by  a  corporate 
body,  within  the  meaning  of  the  Statute  of  Frauds,  where  a 
resolution  ordering  its  engrossment  and  execution  was 
passed  by  the  body  aud  signed  by  the  chairman  {a).  [And 
where  an  act  directed  that  ^^  all  contracts  on  account  of  the 
state  prison  shall  be  made  with  the  warden,  and  when 
approved  by  the  inspectors,  shall  be  binding  in  law,"  it  was 
held  that  a  contract  need  not,  be  in  writing;  and  that 
tbo  approval  of  the  inspector  might  be  implied  from  acts, 
and  need  not  be  given  by  an  express  vote,  nor  appear  on  the 
records.'"  The  broad  indulgence  with  which  such  statutes 
are  construed  in  favor  of  the  validity  of  instruments  coming 
under  their  operation,  is  but  the  correlative,  and  implies  a 
corresponding  degree  of  strictness  in  the  construction  of 
their  restraining  provisions.  Thus,  where  an  act  prescribed 
that  the  will  of  a  married  woman  should  be  executed  in  the 
presence  of  two  disinterested  and  credible  witnesses,  it  was 
held  that  the  witnesses  need  not  be  subscribing  witnesses.'"] 

§  S49.  Acts  Orettting  MonopoUes,  eto.— Acts  which  establish 
monopolies  (5),  or  confer  exceptional  exAnptions  and 
privileges,  correlatively  trenching  on  general  rights,  are 
subject  to  the  same  principle  of  strict  construction  (c). 

[As  to  statutes  creating  monopolies,  this  is  especially  so, 
where  they  are  in  restraint  of  trade  and  against  public  con- 
venience and  improvement.'"  The  rule  applies  to  the  grant  of 
§n  exclusive  right  to  build,  and  maintain,  etc.,  toll  bridges;"* 
so  that  the  provision  that  no  "  bridge  "  should  be  built  within 
a  mile  of  the  toll-bridge  provided  by  the  charter,  was  held 
not  to  forbid  the  building  of  a  railway  viaduct;'"  and  the 


was  held  not  enough  that  the  sig- 
nature of  the  party  to  be  charged 
appeared  in  the  midst  of  the  list 
of  articles,  the  subjects  of  the 
sale :  McGivcrn  v.  Flemming,  12 
Daly  (N.  Y.)  289.  And  see  Coon 
V.  Rigden,  4  Col.  276. 

(a)  Jones  v.  Victoria  Dock  Co., 
2  Q.  B.  D.  814.  [See  Field,  Priv. 
Corp.,  §  247.] 

">  Austin  V.  Foster,  9  Pick. 
(Mass.)  .141. 

»M  Combs'  App.,  105  Pa.  St. 
155.    Sec  ante,  §  20,  note  93. 


{b)  Per  Lord  Campbell  in  Read 
T.  Ingham,  8  E.  &  B.  899,  23  L.  J. 
156;  Direct  U.  S.  Cable  Co.  v. 
Anglo- Am.  Co.,  2  App.  394. 
[Westfall  v.  Mapes,  8  Grant  (Pft.) 
198.] 

{c)  See  ex,  gr.  R.  v.  Hall  Dock 
Co.,  8  B.  &  C.  516.  Brunskillv. 
Watson.  L.  R.  3  Q.  B.  418. 

^^  Westfall  V.  Mapes,  supra. 

»»«  i3ee  Bridge  Co.  v.  R.  R.  Co. , 
13  N.  J.  Eq.  81 ;  1  Wall.  116; 
Lake  v.  R.  R.  Co.,  7  N«v.  294. 

*•*  Cases  in  preceding  note.   Pee 
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grant  of  arigLt  to  build  a  macadamized  road  and  charge  toll 
thereon,  so  that  snch  a  grant  would  not  confer  the  latter 
power  until  all  the  terms  of  the  statute  were  complied  with 
and  the  road  completed.'**  And  where  an  act  passed  in  1867 
authorized  a  borough  to  construct  public  water  works,  the 
building  of  them  to  be  submitted  and  postponed  to  a  popular 
vote,  and  an  act  passed  in  1874,  which  was  accepted  by  a 
private  water  company  chartered  in  1860  to  supply  the 
borough  with  water,  provided,  that,  within  the  district  or 
locality  covered  by  its  charter,  the  right  of  such  a  conipany 
incorporated  under,  or  accepting,  that  act,  to  enjoy  its  fran- 
chises and  privileges  should  be  '^  an  exclusive  one,"  the  right 
of  ttle  water  company  was  held  to  be  exclusive  only  as 
against  other  private  water  companies,  not  as  against  the 
borough.*** 

§  350.  Acts  Oreaiing  Bzceptioni  from  Recognized  Ijiabilities, 
etc.— [The  same  rule  applies  to  the  construction  of  statutes 
creating  exceptions  or  exemptions  front  recognized  liabilities.] 
The  enactment,  for  instance,  that  ship-owners  should  not  be 
liable  for  damage  done  by  their  ships  without  their  default, 
beyond  "  the  value  of  the  ship"  and  its  ^*  freight,"  was  held 
to  include,  in  this  value,  everything  belonging  to  her  owners 
that  was  on  board  for  the  performance  of  her  adventure,  such 
as  the  fishing  stores  of  a  vessel  employed  in  the  Greenland 
fishery ;  although  they  would  not  have  been  covered  by  a 
policy  on  "  the  ship  and  freight,"  and  the  phrase,  "  the  value 
of  the  ship  and  her  appurtenances"  had  been  used  ten  times 
in  other  paiiB  of  the  Act  (a).  This  decision  rested  on  the 
ground  that  the  enactment  abridged  the  common  law  right 
of  the  injured  person ;  and  that  the  ship  owner  was  not 
entitled  to  more  than  the  meaning  of  the  words  strictly 
imported.  So,  the  enactments  which  exonerate  a  ship-owner 
from  liability  for  damage  caused  by  his  ship  through  the 
default  of  a  compulsorily  employed  pilot,  are  restricted  to 

Bimilnr  coDStruction  of  the  words  Bingtiampton     Bridge     Case,     8 

•'bridge,"     •* bridge     structure,"  Wall.  51. 

ante,  §  79.  »"  Lebigh  Water  Co.'s  App.,  102 

»»•  State  V.  Curry,  1  Nev.  261.  Pa.  St.  515. 

See,    also,    upon     this     subject,  (a)  Gale  y.  Laurie,  6  B.  &  C, 

6«lgw.,  pp.  291-292.   But  compare  156  ;  Smith  v.  Kirby,  1  Q.  B.  D. 

131.    •  •  Freight :"  see  Addetufa. 


486 


8TBICT  CONSTBCCTION. 


[§350 


cases  where  the  pilot  was  the  sole  cause  of  the  damage^ 
without  any  default  on  the  part  of  tlie  master  or  ci-ew  {a). 
[As  belonging  to  this  class  of  statutes,  falling  under  the  rale 
of  strict  constraction  have  been  recognized  enactmcnta 
exonerating  railroad  companies  from  liability  for  injary  by 
accident  to  passengers  riding  on  the  platforms  of  cars;'** 
exempting  portions  of  debtors'  property  from  liability  for 
their  debts  ;'**  staying  civil  process  against  persons  enlisting 
in  the  army  ;"•  or  exempting  partners  from  individual 
liability  for  partnership  debts  :***  so  that  a  person  claiming 
such  exemption,  e.  g.j  under  a  limited  partnership  act,  must 
show  that  he  has  strictly  complied  with  its  requirements,  and 
that  membera  of  a  general  partuei*8hip  ali*eady  engagM  in 
business  cannot,  by  recording  a  statement  in  due  form,  under 
the  Pennsylvania  limited  partnership  act  of  2  June,  1874, 
showing  that  each  partner  has  subscribed  and  paid  in  cash  a 
sum  certain,  protect  themselves  against  individual  liability 
for  the  debts  of  the  association  subsequently  contraetedy. 
when,  as  a  matter  of  fact,  no  cash  has  been  actually  subscribed 
or  paid,  but  the  assets  of  the  firm  as  originally  constituted 
have  simply  been  allowed  to  remain  in  the  business.'**    To- 


(a)  The  Protector,  1  W.  Rob.  45; 
The  Diana,  4  Moo.  P.  C.  11  ;  The 
lona,  L.  U.  1  P.  C.  426. 

>w  Willis  V.  R.  R.  Co.,  82  Barb. 
(N.  Y.)  898. 

»«»  Rue  V.  Alter,  5  Denio  (N.  Y.) 
119  ;  80  as  not  to  exempt,  wiih  a 
"  team,"  its  necessary  fodder : 
Ibid.,  and  to  restrict  a  homestead 
exemption  in  such  manuer  as  to 
exclude  from  exemption  tbe  wbole 
of  a  block,  t  he  character  and  con- 
struction of  which  was  for  busi- 
ness purposes,  alihoueh  a  part  was 
used  as  a  dwelling  :  Re  Lammer,  7 
Biss.  269.  Compare,  however, 
Charless  v.  Lamberson,  1  Iowa, 
485,  and  ante,  §  103. 

»*o  Breitenbach  v.  Bush,  44  Pa. 
St.  818 ;  so  as  to  give  but  one  stay, 
to  be  computed  from  the  time  of 
original  muster,  nnd  not  to  be 
renewed  by  re-enlistment  :  Ibid. 
So,  disabil'ilies  saving  rights  of 
action  cannot  be  tacked  to  each 
other,  e.  g.,  infancy  nnd  coverture: 
•ee  Carlisle  y.  Stitler,    1  Pen.  & 


W.  (Pa.)6^  Thompson  v.  Smith, 
7  Serg.  &  K.  (Pa.)  209  ;i  Rankin  y. 
Tenbrook,  6  Watts  (Pa.)  888; 
Marple  v.  Myers,  12  Pa.  St.  122 ; 
Rider  v.  Maul.  46  Id.  876. 

"»  Andrews  v.  Schott,  10  Pa. 
St.  47;  Vandike  v.  Rosskam,  67 
Id.  880 ;  Maloney  v.  Bruce,  94  Id. 
249  ;  Eliot  v.  Himrod,  108  Id.  669; 
Pierce  v.  Bryant,  5  Allen  (Mass.) 
91. 

**•  Eliot  V.  Himrod,  supra,  and 
other  cases  in  preceding  note. 
Convei'sely,  statutes  subjecting 
stockholders  in  corporations  to- 
individual  liability  for  debts  of  the 
corporation,  and  giving  remedies 
for  the  enforcement  of  such  liabil- 
ity, are  also  to  be  strictly  inter- 
preted and  ])ursued  :  Moyer  v.  Pa, 
blate  Co.,  71  Pa.  St  298  ;  Lane's 
App.,  105  Id.  49;  O'Rdlly  v. 
Burd,  Id.  660.  And  see,  to  sume- 
etfect,  Breitung  v.  Lindauer,  87 
Mich.  287.  where,  in  construing  an 
act  requiring  annual  reports  of  the 
condition  of  certain  corporations,. 
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this  category  belongs  all  of  that  class  logislatiou  ;'**  so  abundant 
of  late,  giving  liens,  preferences,  and  the  like  to  certain  kinds 
of  claims, — as,  e.  ^.,  an  act  giving  certain  preferences  in  paj- 
inent  out  of  county  revenues,"*  or  the  effects  of  a  failing 
debtor  ;***  requiring  bail  absolute  on  an  appeal  from  the  judg- 
ment of  a  justice  in  favor  of  plaintiff  for  ^' wages  of  manual 
labor.""*  Hence  an  act  preferring  claims  for  wages  would 
not  benefit  a  person  who  had  paid  and  held  store-orders 
issued  on  account  of  wages,  the  transfer  of  such  not  constitut- 
ing an  assignment  of  a  labor  claim."^  Nor  would  a  lien 
created  bj  statute  upon  a  tenant's  crops,  be  construed,  in  the 
absence  of  a  clear  expression  or  fair  implication  to  that  effect 
to  have  a  superiority  not  attached  by  the  common  law  to 
similar  charges,  e.  ^.,  so  as  to  bind  it  in  the  hands  of  bona 
fide  purchasers."*  And  a  statute,  local  in  its  operation  and 
prejudicial  to  owners  of  land  will  be  strictly  construed  ;"*  as, 
e.  g,j  a  special  statute  giving  mechanics  liens  upon  leasehold 
interests  in  certain  cases  and  localities.'**] 


aDd  muking  directors  who  "  in  ten- 
tionali  V  neglect"  to  file  such  reports 
liable  for  uU  debts  of  the  corpora- 
tion contracted  during  the  period  of 
such  neglect,  it  was  held  (1)  that 
the  statute  was  not  to  bo  interpreted 
as  though  the  word  *  *  intentionally  " 
were  omitted;  (2)  that  the  directors 
were  not  primarily  liable  under 
it ;  (8)  that  the  liability  imposed  was 
a  penalty,  and  not  a  contract  obli- 
gation upon  which  creditors  could 
rely,  so  that,  if  not  put  in  judg- 
ment, it  could  not  be  enforced 
after  a  repeal  of  the  clause  impos- 
ing it,  even  if  incurred  before. 
Comp.  ante,  §  14. 

"•  See  Womelsdorf  v.  Heif ner, 
104  Pa.  St.  1 ;  OppcnLeimer  v. 
Morrell,  (Pa.)  10  Centr.  liep.  685, 
636. 

»**  People  V.  WiUiams,  8  Cal.  07. 

'**  Chapin  v.  Persse,  etc., 
Works,  80  Conn.  401 ;  and  see 
Khoeling's  App.,  107  Pa.  St.  161. 

"•  Womelsdorf  v.  Hcif ner,  supra; 
so  that  a  jud^ent  based  upon  a 
cause  of  action  shown  by  the 
docket  to  be  **  work  and  labor  Don 
on  farme  "  would  not  require  such 
bail ;  for  the  work  and  labor  may 


have  been  mere  superintendence : 
Ibid.  See  ante,  §  90,  us  to  what 
constitutes  a  laborer  under  such 
statutes. 

"^  Rheeling*s  App.,  supra. 

>«  Scaife  v.  Stovall,  67  Ala. 
237 

>*•  Marsh  v.  Nelson,  101  Pa.  St. 
61,  in  this  case  so  as  to  have  a 
retrospective  operation  only,  and 
not  to  apply  to  future  cuscs. 

"0  Eslerly's  App.,  54  P«.  St.  192. 
But  see  Dame's  App.,  62  Id.  417. 
See,  also,  Hartman's  App.,  107  Id. 
327.  where,  under  an  act  giving 
certain  operatives  in  works,  etc.,  a 
preferred  lien  on  the  same  in  the 
event  of  their  '*  sale  or  transfer  .  . 
preceding  the  death  or  insolveocy  " 
of  the  employer,  it  was  held  that 
any  sale  or  transfer  of  such  works, 
etc.,  during  the  lifetime  or  sol- 
vency of  the  employer  was 
intended,  and  that  the  claimant 
need  not  show  his  subsequent 
death  or  insolvency.  Sec  Bullock 
V.  Horn,  44  Ohio  St.  420,  holding 
a  statute  relating  to  mechanics' 
liens  to  be  remedial  and  constru 
able  liberally  to  carry  out  the  legis- 
lative intent. 


n 
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§  851.  Acta  Oreating  New  or  Special  Joriidiotioiis.—Tlie  same 

principle  of  constractioa  is  applied  to  enactments  which 
create  new  [or  special]  jurisdictions,  or  delegate  sabordinate 
.legislative  or  other  powers  (a). 

[It  has  already  been  seen'*'  that  there  is  a  presumption 
against  an  intention  to  create  new  jurisdictions.  The  conse- 
quence of  this  presnmption  is  a  strict  construction  of  statutes 
wliich  do  create  them.*"  The  same  presumption  and  the 
same  result  hold  good  as  to  statutes  giving  new  remedies;*" 
e,  g,^  an  act  conferring  a  right  of  distress.'**  But  they  are 
said  not  to  apply  to  statutory  regulations  for  the  exercise  of 
a  pre-existing  common  law  right.'** 

[A  strict  compliance  with  the  requirements  of  a  statute  is 
also  exacted,  where  the  same  confers  a  special  jurisdiction, 
as,  the  right  to  issue  writs  of  attachment  upon  certain  ante- 
cedent conditions,'**  or  to  remove  corporate  ofl5cei*s."']  The 
22  &  23  Vict.  c.  21,  which  empowered  the  Barons  of  the 
Exchequer  to  make  rules  as  to  the  process,  practice,  and 
pleading  of  their  Court  in  revenue  cases,  was  held  not  to 
authorize  them  to  make  rules  granting  an  appeal  to  the 
Exchequer  Chamber  and  House  of  Lords  (J).  A  different 
construction  would,  in  effect,  have  given  the  Barons  authority 
to  confer  jurisdiction  on  tw^o  Superior  Courts,  and  to  impose 
on  them  the  duty  of  hearing  an  appeal  against  its  decisions 
(o).  A  power  given  to  the  Court,  subject  to  the  restrictions 
of  the  Act,  to  authorize  the  grant  of  leases,  followed  by 
a  proviso  that  any  person  entitled  to  the  possession  of 
settled  estates  might  apply  to  the  Court  for  the  exercise 
of   the   power,  was    held   not    exercisable    except  on   the 


(a)  See  ex.  _gr.  per  James,  L.  J., 
in  Flower  v.  Lloyd.  6  Ch.  D.  801  : 
Diss  V.  Aldrich.  2  Q.  B.  D.  179. 

"»  Ante,  §§  165  et  acq. 

»s  East  Liiiion  Tp.  v.  Ryan,  86 
Pa.  St.  459.  See,  nlso,  Marshal  Th 
Lessee  v.  Ford.  1  Yeates  (Pa.)  195; 
Wistar  v.  Kam merer,  2  Id.  100. 

"»  East  Union  Tp.  v.  Ryan, 
supra. 

*"  Rutherford  v.  Maynes,  97 
Pa.  St.  78. 

"*  Avery  v.  Groton,  88  Conn. 
804.      Nor  to  an  act  creating  a 


right  of  action  in  an  individual  or 
a  class  of  individuals  :  Neal  v. 
Moultrie.  12  Ga.  104. 

"« Sedgw.,  p.  801.  cit.  Buckley 
V.  Lowry,  2  Mich.  419;  People  v. 
R-ed,  5  Denio  (N.  Y.)  564.  See, 
also,  Haley  v.  Petty,  42  Ark.  392, 
ante.  §  844. 

>"  Chollar  Mining  Co.  v.  Wil- 
son.  60  Cal.  874. 

(h)  Atty.-Genl.  v.  Sillem.  10  H. 
L.  705,  »3  L.  J.  Ex.  92.  209. 

(c)  Per  Lord  Kingsdown,  Id. 
230,  10  H.  L.  775. 
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application  of  such  a  person  (a).  When  commissioners  were 
anthorized,  at  the  same  time  that  they  awarded  compensation, 
to  apportion  the  payment  among  those  benefited,  an  appor- 
tionment made  at  a  sabseqaent  time  was  held  invalid  (}). 
The  Licensing  Act,  1872,  enacting  that  where  justices  have 
ordered  a  distress  in  default  of  payment  of  a  penalty,  they 
may  order,  in  defanlt  of  its  payment,  imprisonment  for  six 
months,  was  held  not  to  authorize  imprisonment  where  no 
order  of  distress  had  been  made  in  consequence  of  the  defend- 
ant admitting  his  inability  to  pay  the  line.  It  would,  indeed, 
have  been  idle  to  issue  a  distress ;  but  the  words  were  express 
and  positive  (p).  So,  where  an  Act  gives  an  appeal  to  the  next 
Quarter  Sessions,  that  Court  cannot,  under  a  general  power 
to  regulate  its  procedure,  reject  it,  unless  the  conviction 
or  order  appealed  against  be  filed  {d)y  or  notices  not  required 
by  the  Statute  be  given  {e)y  or  the  appeal  itself  be  lodged,  so 
many  days  before  the  Sessions  {/).  It  might  perhaps,  unless 
the  Statute  required  that  the^  appeal  should  be  decided  at 
the  same  Sessions  (^),  lawfully  postpone  the  hearing  of  an 
appeal  not  complying  with  those  conditions  within  such 
time ;  but  to  reject  it  altogether  would  be  to  refuse  the 
appellant  the  privilege  given  by  the  Act,  by  imposing 
conditions  which  the  Legislature  had  not  imposed.  [For  the 
same  reason,  where  an  act  gives  to  a  party  the  right  to  sub- 
rait  his  case. to  arbitration,  compulsory  upon  the  opposite 
party,  provided  he  announces  his  determination  to  do  so 
before  the  week  in  which  the  cause  is  set  down  for  trial  in 
court,  or  more  than  thirty  days  before  the  term,  the  court, 
under  a  general  power  to  prescribe  rules  for  the  regulation 


(a)  Taylor  v.  Taylor,  1  Ch.  D. 
426. 

(5)  Mayor  of  Montreal  ▼. 
Btevens,  8  App.  606 ;  47  L.  J.  P. 
C.  67. 

(c)  35  &  86  Vict.  c.  04.  b.  51 ; 
Exp.  Brown,  8  Q.  B.  D.  645,  47 
L.  J.  108;  per  Oockburn,  C.  J., 
dubit.  Mellor.  J.  See  other  illus- 
trations, in  the  construction  of 
the  powers  given  to  the  railway 
commissioners.  Great  Western 
U.  Co.  V.  R  Com..  7  Q.  B.  D.  188; 
Toomer  y.  London,  Ch.  &  D.  R. 


Co..  2  Ex.  D.  460  ;  8.  E.  R.  Co.  v. 
R  Com.,  6  Q.  B.  D.  586. 

(d)  R.  V.  West  Riding.  2  Q.  B. 
706. 

(e)  R.  V.  West  Riding.  5  B.  & 
Ad.  667 ;  R  v.  Norfolk,  5  B.  & 
Ad.  990 ;  R  v.  Surrey,  6  D.  &  L. 
785 ;  R  V.  Blues,  5  E.  &  B.  291, 
24  L.  J.  M.  C.  188. 

(/)  R  V.  Pawlett.  L.  R  8  Q.  B. 
491 ;  R  y.  Staffordshire,  4  A.  i^ 
E.  844. 

\g)  R  v.  Belton,  11  Q.  B.  888. 
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of  its  practice,  etc.,  cannot  prevent  the  defendant  from  taking 
out  a  rule  for  arbitration  before  the  time  fixed  by  general 
rule  of  court  for  filing  an  affidavit  of  defence,  or  restrict 
his  right  to  arbitrate  upon  condition  of  filing  an  affidavit, 
or  strike  off  the  rule  to  arbitrate  upon  his  failure  to  do  so.'** 
And  so  it  was  held,  that,  the  Legislature  having,  by  statute, 
filed  the  standard  of,  and  the  mode  of  keeping,  petroleum, 
etc.,  it  was  incompetent  for  a  board  of  'health,  under  its 
general  statutory    powers,   to   impose    additional    restric- 


tions. 

§  352.  Acts  Delegating  Powenu — [Powers  delegated  to 
subordinate  local  authorities  are  strictly  construed,  and 
any  reasonable  doubts  as  to  the  existence  of  a  particular 
power  resolved  against  the  same  ;***  and  consequently,  of  two 
possible  constructions,  that  is' to  be  adopted  which  is  based  on 
the  theory  that  the  Legislature  intended  to  give  only  such 
powers  as  were  necessary  to  carry  ont  the  objects  of  the 
enactment,  and  not  any  larger  powers  than  were  necessary 
for  that  purpose."*.  Hence,  too,  statutes  delegating  to 
municipal  and  other  inferior  authorities  the  power  of 
imposing  taxation  must  be  in  clear  and  unambiguous  terms, 
and  are  subject  to  the  rule  of  strict  construction  ;**■  as,  e.  ff,y 
statutes  giving  municipalities  power  to  impose  a  license  tax  on 
vehicles  used  in  their  streets,*"  or  to  levy  assessments  upon 
property  owners  for  improvements  to  their  lands.***  And  so, 
too,  grants  to  such  corporations  of  extraordinary  powers, 
unknown  to  the  common  law,  as  that  of  donating  corporate 
funds  in  aid  of  a  railroad.*"  An  act  conferring  special 
ministerial  authority  upon  officers,  in  the  exercise  of  which 


»w  Hickemell  v.  Bank,  63  Pa.  St. 
146. 

"'•  Metr.  B'd  of  Health  v. 
Schmades,  10  Abb.  Pr.  N.  S. 
(N.  Y.)  205. 

*•*  Paine  v.  Bpratley,  5  Kan. 
525. 

">  Wandsworth  B'd  of  Works  ▼. 
United  Teleph.  Co.,  L.  R  18  Q. 
B.  D.  «04. 

*•"  Mason  v.  Police  Jury,  9  La. 
An.  868 ;  St.  Louis  v.  Laughlin,  49 
Mo.  559  ;  Moseley  v.  Tift,  4  Pla. 
402  ;  and  cases  infra. 


1**  Bennett  ▼.  Birmingham,  81 
Pa.  St.  15.  But  a  provision  atithor- 
izlDg  a  city  to  license,  at  any  annual 
charge,  *'  omnibuses  or  vehicles 
in  the  nature  thereof,"  was  con- 
strued to  authorize  ^uch  a  charge 
for  the  use  of  street  cars  :  Frank 
fort,  etc.,  Ry.  Co.  v.  Pliiladelphia, 
58  Pa.  St.  119. 

*•♦    Rutherford  v.    Maynes,    97 
Pa.  St.  78. 

*•*  Indiana,    etc.,    Ry.    Co.    v. 
Attica,  56  Ind.  476. 
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rights  of  property  may  be  affected  or  inanicipal  liabilitj 
incurred,  must,  upon  pain  of  vitiating  the  entire  proceeding, 
be  strictly  pursued  ;'**  and  all  rights  and  powers  of  a  juris- 
dictional or  discretionary  kind  must  be  exercised  in  strict 
conformity  with  its  letter  and  spirit."*  A  joint  power 
granted  to  five  commissioners  cannot  be  exercised  by  four  of 
them  ;'••  nor  a  discretion  vested  in  one  body  or  person,  e.  g.^ 
in  the  city  councils,  delegated  to  another,  e.  g.^  the  mayor 
and  aldermen/**  And  where  a  boai*d,  such  as  a  board  of 
connty  commis8ionei*s,  propose  to  do  any  deliberative  act 
which  shall  be  binding  upon  absent  members,  it  must  be 
done  at  a  regular  meeting,  or  a  regular  adjourned  meetings 
or,  if  at  a  special  meeting,  notice  thereof  must  be  served,  if 
possible  personally,  upon  every  member  entitled  to  be 
present.^^  And  this  applies  equally  to  public  and  private 
corporations.'"  Alike  applicable  to  botli  is  the  principle 
that]  rules  and  by-laws,  are  construed  like  other  provisions 
encroaching  on  the  ordinary  rights  of  persons.  They  must, 
on  pain  of  invalidity,  be  reasonable,  and  not  in  excess  of  the 
statutory  power  authorizing  them,  or  repugnant  to  tliat 
statute  or  to  the  general  principles  of  law  (a).  [Thus,  an 
ordinance  passed  by  the  councils  of  a  borough  establishing 
fire-limits  in  the  borough  and  pi'ohibiting  the  erection  of 


'••  Slmwnee  Co.  ▼.  Carter,  2 
Kan.  115. 

>•'  GarrlguB  v.  B'd  of  Comm'rs, 
89  Ind.  60. 

'"  (Jeter  v.  Comro'rs,  1  Bay 
(S.  C.)  854.  A  commissioner's 
court  cannot  delegate  to  an  archi- 
tect the  authority  conferred  upon 
them  to  contract  for  tlie  construc- 
Uon  of  a  court-house,  but  may 
authorize  him  to  mtike  a  contract, 
imbject  to  their  approval :  Russell 
/.  Cage,  66  Tex.  428. 

i»  State  V.  Fiskc,  9  R.  I.  94. 

"»  Pike  Co.  V.  Rowland,  94  Pa. 
St.  288. 

"*  Ibid.  See,  as  to  private  cor- 
porations, Roberts  v.  Frice,  16  L. 
J.  C.  P.  169 ;  Moore  v.  Hammond, 
6  B.  &  C.  456.  But  a  power  given 
to  the  Board  of  Directors  of  an 
Insurance  Company  to  settle  losses 
may  be  delegated  to  a  committee  : 


Mercer   Co.,    etc.,    Ins.    Co.    v. 
Stranahan,  104  Pa.  St.  246. 

(a)  See  Hacking  v.  Leo,  2  £.  «& 
E.  910,  29  L.  J.  206 ;  Exp. 
Davis,  L.  R.  7  Ch.  526  ;  Bentham 
v.  Hoyle.  8  Q.  B.  D.  289.  See. 
al&o.  Hall  V.  Nixon,  L.  R.  10  Q.  B. 
158  ;  Young  v.  Edwards,  88  L.  J. 
M.  C.  227  ;  Hattersiey  v.  Burr,  4 
H.  &  C.  153 ;  Brown  v.  Holyhead 
Board,  1  H.  A  C.  601  ;  Fielding  v. 
Rhyl,  8  C.  P.  D.  272  ;  Saundere  v. 
8.  E.  R.  Co..  5  Q.  B.  D.  456 ; 
Dyson  v.  Lond.  &  N.  W.  R..  7  Q. 
B.  D.  82  ;  Ashenden  v.  Lond.  tfe 
Br.  R.  Co.,  5  Ex.  D.  190  ;  Dear- 
den  V.  Townsend,  L.  R.  1  Q.  B. 
11  ;  Torquay  v.  Bridie,  47  J.  P. 
188.  [It  would  be  impossible 
to  pursue  the  general  subject 
of  this  section  beyond  the  state- 
ment of  a  few  illustrative  princi- 
Slcs.  For  details  see  Dillon  on 
[uuicipal  Corporations;  Angcll  and 
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frame  buildings  within  the  same,  was  declared  inoperative, 
■s,  nnder  the  circnmstances,  an  unreasonable  exercise  of  the 
legislative  powers  conceded  to  such  corporations.***  So,]  a 
local  act  which  authorized  a  navigation  company  to  make 
by-laws  for  .the  orderly  using  of  the  navigation,  and  for  the 
governing  of  the  boatmen  carrying  merchandize  on  it,  was 
held  not  to  authorize  a  by-law  which  closed  the  navigation 
on  Sundayt^,  and  prohibited  the  use  of  any  boat  on  it,  except 
fqr  going  to  church  (a).  [So,  where  building  associations 
arc  authorized  to  impose  lines  upon  their  members  for 
delinquencies,  it  has  been  uniformly  held  that  the  fines 
imposed  must  be  reasonable,  and  that  the  imposition  of  fines 
upon  fines,  or  an  increase  of  fines  for  continued  delinquen- 
cies, upon  the  principle  of  arithmetical  progression,  is  unwaf- 
raiited."'  Again]  where  a  charter  which  founded  a  school 
empowered  the  governors  to  remove  the  master  at  their 
discretion,  and  also  authorized  them  to  make  by-laws;  it 
was  held  that  a  by-law  ordaining  that  the  master  should  not 
be  removed  unless  suflBcient  cause  was  exhibited  in  writing 
against  him,  signed  by  the  governors,  and  declared  by  them 
to  be  sufficient,  was  void  ;  for  the  power  to  make  by-laws 
did  not  authorize  the  making  of  one  which  restrained  and 
limited  the  powers  originally  given  to  the  governors  by  the 
founder.  This  was  in  effect  to  alter  the  constitution  of  the 
school  (6). 

§  353.  [As   to  statutes  generally,  conferring  powers,  it 


Ames,  Field,  Morawetz,  on  Cor- 
porations, and  similar  works.  A 
by-law  requiring  the  consent  of 
uU  the  8tockliolders  to  a  transfer 
of  stock  by  n  member  is  void  as 
ai^ainst  public  policy  :  Sleeper  v. 
Goodwin,  67  Wis.  577.] 

"*  Knecdler  v.  Norristown,  100 
Pa.  St.  868. 

(«)  CaUler  and  Hebble  Nav.  Co., 
v.  Pilling,  14M.  &W.  76. 

*'*  Hagerman  v.  Build'g  &  Sav. 
Ass'n>  25  Ohio  St.  186  ;  Second  N. 
Y.  BuiUrff  Ass'n  v.  Gallier,  cited 
in  Cit.  Mat.  Loan,  etc.,  Ass'n  v. 
Webster,  25  Barb.  (N.  Y.)  268 ; 
Lynn  v.  Buiid'g  Ass'n,  (ra.)  0 
Ceutr.  Hop.  360.  And  see;  Occident, 
B.  &  L.  Ass'u  V.  Sullivan.  62  Cal. 


894. 

(b)  R.  y.  Darlington  School,  6 
Q.  B.  683,  qiiestioned  by  Lord 
flatherly  in  Dean  v.  Bennett,  L. 
R.  6  Ch.  489.  See,  also,  R.  v.  Cut- 
bush.  4  Burr.  2204 ;  R.  v.  Wood, 
5  E.  <&  B.  49  ;  Chilton  v.  London 
and  Crovdon  R  Co.,  16  M,  &  W. 
212 ;  Williams  v.  G.  W.  R  Co.,  10 
Ex.  16 ;  llutton  v.  Scarborough 
Hotel.  2  Dr.  &  Sm.  521,  84  L.  J. 
648  ;  R.  V.  Rose.  5  E.  &  B.  49,  24 
L.  J.  180;  Bostock  y.  Stafford- 
shire  R.  Co.,  8  Sm.  <&  G.  283,  25 
L.  J.  825  ;  United  Land  Co.  v.  G. 
E.  R.  Co.,  L.  R.  10  Ch.  587 ;  Nor- 
ton V.  London  «&  N.  W.  R.  Co.,  9 
(;b.  D.  628,  47  L.  J.  859  ;  SiiiUito 
V.  Thompson,  1  Q.  B.  D.  12. 
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may  be  said  to  be  tlio  result  of  the  vast  nniober  of  dccis* 
ions  upon  qaestions  arising  under  such  enactments,  that 
^*  a  purely  statutory  authority  or  right  must  be  pui*sued 
in  strict  compliance  with  the  terms  of  the  statute.""*] 
Thus,  the  power  given  by  the  43  Eliz.  c.  2,  to  justices 
to  appoint  "  four,  three,  or  two  substantial  householders," 
as  parish  overseers,  is  not  well  executed  by  appointing 
more  than  four  (a) ;  or  by  appointing  a  single  one,  even 
when  he  is  the  only  householder  in  the  parish  (5).  The 
355th  section  of  the  Merchant  Shipping  Act,  1854,  which 
empowers  the  Board  of  Trade  to  give  the  master  of  a  ship  a 
certificate  to  pilot  "  any  ships  belonging  to  the  same  owner," 
was  construed  as  requiring  that  the  name  of  the  owner 
should  be  mentioned  in  the  certificate  ;  and  a  certificate  repre- 
senting another  person  as  the  owner  was  held  not  granted 
in  compliance  with  the  statute  ((?).  Where  trustees,  who 
were  authorized  to  borrow  SO,OOOZ.  for  building  a  chapel, 
and  to  levy  the  amount,  with  interest,  by  a  rate,  borrowed 
32,000Z.,  and  made  a  rate  to  pay  the  interest  on  the  whole  of 
tlmt  sum,  it  was  held,  not  only  that  they  had  exceeded  their 
power,  but  that  the  rate  was  bad  in  toto  {d).  [And  where 
an  act  authorized  the  formation  of  a  certain  number  of 
banks,  it  was  held,  that,  the  number  having  been  completed, 
no  new  banks  could  be  organized  in  the  places  of  such,  as, 
from  time  to  time,  ceased  to  do  business."*    Nor  would  a 


"*  Bish..Wr.  L..  §  119,  citing  a 
large  number  of  cases. 

(a)  R.  V.  Loxdale,  1  Burr.  145 ; 
See  R.  V.  AH  Saints,  18  East.  148. 

(b)  R.  V.  Coueins.  4  B.  &  S.  849, 
83  L.  J.  87  ;  R.  v.  Clifton,  2  East, 
168.  Comp.  Preece  v.  Pulley,  49 
L.  J.  686,  nnd  comp.  under  Trus- 
tee Act,  ia50,  8.  82,  Shippcrdson's 
Trusts,  49  L.  J.  Ch.  619  :  Stokes' 
Trusts.  L.  R.  18  Eq.  888 ;  Har- 
ford's  Trusts,  18  Ch.  D.  135. 

{e)  The  Earl  of  Auckland,  80  L. 
J.  P.  M.  &  A.  121,  127. 

(60  Richter  v.  Hughes,  2  B.  <& 
C.  499 

'>"  Stale  V.  Chase,  5  Ohio  St.  538. 
The  power  was  hold  exhausted  by 
t!.e  first  exercise  of  it.  Compare 
the  decision  in  Schepp  v.  Read- 
ing, 2  Woodw.  (Pa.)  460,  where  it 


was  held,  that,  where  an  act 
authorized  a  company  to  appro- 
priate, from  time  to  time,  such 
springs  and  streams  as  it  mi^bt 
select,  for  the  purpose  of  bringmp: 
into  a  city,  for  the  supplying  of 
which  with  water  the  company  was 
organized,  an  additional  supply 
thereof,  and  at  one  liuic  the  com- 
pany diverted  a  small  portion  of  a 
certain  stream,  its  rights  were  not 
confined  to  a  single  appropriation 
of  any  stream,  so  as  to  exhaust  its 
powers  when  any  water,  however 
minute  in  quantity,  bad  been 
diverted ;  but  neither  did  such  an 
appropriation  vest  the  right  to  Ibe 
entire  stream  in  the  company,  so 
as  to. debar  the  sub-ripnrian  land- 
holder's claim  for  damages  by  a 
lapse    of  the  time  prescribed  for 
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power  to  charter  gas  companies^  the  meaning  of  that  term, 
as  gathered  from  the  provisions  of  the  statute  conferring  the 
power,  being  companies  manufacturing  and  furnishing  th^ 
manufactured  gas,  authorize  the  incorporation  of  companies 
to  supply  natural  gas  to  consumers."*] 

§  354.  -^ots  Investing  Private  Persons  with  Privilegea.  Oor- 
porations.— As  regards  enactments  of  a  local  or  personal  charac- 
ter, which  confer  any  exceptional  exemption  from  a  common 
burden  (a),  or  invest  private  pereons  or  bodies,  for  their  own 
benefit  and  profit,  with  privileges  and  powers  interfering  with 
the  property  or  rights  of  othere,they  are  construed  more  strict- 
ly, perliaps,  than  any  other  kind  of  enactment.  The  Courts 
take  notice  that  they  are  obtained  on  the  petitions  framed 
by  their  promoters ;  and  in  construing  them,  regard  them, 
as  they  are  in  effect,  contracts  between  those  pereons,  or 
those  whom  they  represent,  and  the  Legislature  on  behalf  of 
the  public.  Their  language  is  therefore  treated  as  the  lan- 
guage of  their  promoters,  who  asked  the  JiCgislature  for 
them  ;  [the  promoters,  rather  than  the  Legislature,  being 
considered  as  the  framers  ;"^  and  when  doubt  arises  as  to  the 
construction  of  that  language,  the  maxim,  ordinarily  inappli- 
cable to  the  interpretation  of  statutes,  that  verba  cartarum 
fortius  accipiuntur  contra  proferentem,  or  that  words  are  to 
be  understood  most  strongly  against  him  wlio  uses  them,  is 
justly  applied.  The  benefit  of  the  doubt  is  to  bo  given  to 
those  who  might  be  prejudiced  by  the  exercise  of  the  powers 
which  the  enactment  grants,  and  against  those  who  claim 
to  exercise  them  (J).     Even  if  such  statutes  were  not  regarded 


bringing  an  action  for  such  dam- 
ages against  the  company ;  but 
each  new  appropriation  of  a 
greater  quantity  of  water  from  the 
same  stream  gave  new  rights  of 
action. 

»"•  Emerson  v.  Com'th,  108  Pa. 
St.  111.    See  Addendii  to  §  850. 

(a)  See  ex.  gr.  Perchard  v.  Hey- 
wood,  8  T.  R.  468. 

»"  Raleigh,  etc..  R.  R.  Co.  v. 
Reid,  64  N.  C.  155.  See.  also, 
Wilmington,  etc.,  R.  R.  Co.  v. 
Reid,  Id.  226;  McAden  v.  Jen- 
kins, Id.  796. 

(b)  See  among  many  authorities, 


R.  V.  Croke,  Cowp.  801.  Lofft. 
488;  Gildart  y.  Gladstone,  11 
East,  685  ;  Hull  Dock  Co.  v.  La 
March,  8  B.  &  C.  52;  Dudley 
Canal  Co.  v.  Qrazebrook,  1  B.  i 
Ad.  59;  Hull  Dock  Co.  v.  Browne, 
2  B.  &  Ad.  58  ;  Psr  Patteson,  J., 
in  R.  V.  Cumbei-worlh,  4  A.  &  K. 
741 ;  Blakemore  v.  Glamorgan- 
shire Canal  Co. .  1  M.  &  K.  154 ; 
Webb  V.  Manchester  R.  Co.,  4 
Myl.  &  C.  116 ;  Stockton  and 
Darlington  R.  Co.  v.  Barrett,  11 
CI.  &  F.  590,  7  M.  &  Gr.  870 ; 
Scales  y.  Pickering,  4  Bing.  448 ; 
Parker  v.  G.  W.  It.,  7  M.  &  Or. 


\ 
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in  the  light  of  contracts  (a),  thej  would  seem  to  be 
subject  to  strict  constrnction  on  the  same  ground  as  grants 
from  the  Crown,  to  which  they  are  analogous,  are  subject  . 
to  it.  As  the  latter  are  construed  strictly  against  the  gran- 
tee, on  the  ground  that  prerogatives,  rights,  and  emoluments 
are  conferred  on  the  Crown  for  great  purposes  and  for  the 
public  use,  and  are  therefore  not  to  be  understood  as  dimin- 
ished by  any  grant  beyond  what  it  takes  away  by  necessary 
and  unavoidable  construction  (J);  so  the  Legislature,  in 
granting  away,  in  eflFect,  the  ordinary  rights  of  the  subject, 
should  be  understood  as  granting  no  more  than  passes  by 
necessary  and  unavoidable  construction.  A  corporation, 
indeed,  constituted  by  statute  for  certain  purposes,  is  regarded 
as  so  entirely  the  creature  of  the  statute,  that  acts  done 
by  it  without  the  prescribed  formalities,  or  for  objects  foreign 
to  those  for  which  it  was  formed,  would  be,  in  general, 
null  and  void  {o).  [In  so  far  as  the  rights  granted  to  cor- 
porations are  destructive  of,  or  encroach  upon,  public  or 
common  right,  they  are  undoubtedly  to  be  construed  most 
strongly  against  those  setting  them  up,  and  in  favor  of  the 
state  or  public ;  they  are  not  to  be  extended  beyond  the  ex- 
press words  in  which  they  are  given,  or  their  clear 
import;  and  whatever  is  not  given  in  unequivocal  terms,  is 
to  be  deemed  as  expressly  withheld."*    And  even  in  their 


2o3 ;  Eversfield  v.  Mid-Sussex  R. 
€o.,  8  DeG.  &  J.  286  ;  Simpson  v. 
S.  Staffordshire  Water- works,  84 
L.  J.  Cb.  880;  R.  v.  Wycombe, 
L.  R.  2  Q.  B.  810;  Morffah  v. 
Metropolitan  R.  Co. ,  L.  R.  4  C.  P. 
97;  Fenwicls  v.  East  London  R. 
Co.,  L.  R.  20  Eq.  544 ;  per  Coclt- 
burn,  C  J.,  in  Hipkins  v.  Birmini;- 
1mm  Gas  Co.,  6  H.  &  N.  250 ; 
Atty.-Genl.  v.  Fumess  R.  Co., 
47  L.  J.  Cb.  776 ;  Lamb  v.  N. 
London  R.  Co.,  L.  R  4  Ch.  632  ; 
•Clowes  V.  Staffordshire  Potteries, 
L.  R.  8  Ch.  125. 

(a)  See  R.  t.  York,  and  Midland 
R.  Co.,  1  E.  <&  B.  858.  [A  statute, 
though  containing  the  elements  of 
n  contract,  is  nevertheless  to  be 
-construed  as  a  statute  :  Union  Pac. 
R  R.  Co.  V.  U.  S.,  10  Ct.  of  CI.  548; 
aff'd  91  U.  S.  72.  Comp.  Huide- 
ikoper  y.  Douglass,  4  Dnll.  891  ;  8 


Cranch,  1 ;  Rice  v.  R  R  Co.,  1 
Black,  858.1 

(b)  Per  Lord  Stowell  in  The 
Rebeckah,  1  Rob.  280. 

(c)  Chambers  y.  Manchester,  etc., 
R.  Co.,5B.  &S.  588. 

"®  See  Moran  y.  Comm*rs,  2 
Black,  722  ;  Sprague  v.  Birdsall,  2 
Cow.  (N.  y.)  419;  Rathbun  v. 
Acker,  18  Barb.  (N.  Y.)  398; 
McAfee  v.  R.  R.  Co.,  86  Miss.  669; 
Bridge  Co.  v.  R.  R.  Co.,  13  N.  J. 
Eq.  81;  1  Wall.  116;  Cfmden, 
etc.,  R.  R.  Co.  V.  Briggs.  22  N.  J. 
L.  628  ;  Jersey  City  v.  R.  R.  Co., 
40  N.  J.  Eq.  417;  Jersey  City,  etc., 
Co.  y.  Consumers'  Gas  Co.,  Id. 
427  ;  Stormfeltz  v.  Turn  p.  Co.,  13 
Pa.  St.  555 ;  B'k  of  Pa.  v.  Com'tb, 
19  Id.  144;  Packer  y.  R  R.  Co.. 
Id.  211 ;  Pa.  R  R.  Co.  y.  Canal 
Comm'rs,  21  Id.  9 ;  Allcabeny  v. 
R.  R.  Co.,  26  Id.  855  ;  DU|pan  v. 
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own  internal  affairs,  thev  are  held  to  strict  and  rigid  con- 
form itj  with  the  powers  granted  and  the  manner  of  their 
exercise  prescribed  by  the  statutes  under  which  they  have 
their  being.  Thus,  where  an  act  authorized  certain  corpora- 
tions to  increase  their  capital  stock,  allotting  the  increased 
shares  to  the  stockholders  pro  rata,  and  a  company  coming 
witliin  the  purview  of  the  act  increased  its  stock  and  allotted 
one  share  of  the  new  issue  to  the  holder  of  every  two  shares 
of  the  old,  but  upon  condition  that  he  pay  $10  per  share  for 
every  share  of  the  new  stock  issued  to  him,  and  also  $10  for 
the  privilege  of  taking  it,  the  condition  was  held  incompe- 
tent, and  the  company  compelled  to  issue  the  proportionate 
number  of  shares  coming  to  the  complainant  without  his 
being  obliged  to  make  the  payments  demanded."*  But  the 
strictness  that  is  to  be  applied  to  the  construction  of  a  grant 
of  corporate  franchises  is  in  no  case  permitted  to  be  such  sis 
would  defeat  the  object  of  the  grant ;  so  that  a  power  given 
to  a  company  to  connect  "their"  railroad  with  another, 
authorizes  such  connection  of  a  road  owned  by  the  company 
in  pursuance  of  a  purchase  by  it,  as  well  as  one  actually  con- 
structed by  it,***  and  a  power  to  mortgage  its  property  for  the 
erection  of  a  building,  authorizes  a  mortgage  for  painting 
it."*  A  legislative  grant  is,  indeed,  like  any  other  legisla- 
tive enactment,  to  be  construed,  if  possible,  so  as  to  effect 
the  intent  of  the  grantoi*s  ;  if  that  intent  is  doubtful,  under 
the  statute  making  it,  the  rule  of  construction  recognized  as 
applicable,  requires  the  doubt   to  be  resolved  against   the 


Bridge  Co..  27  Id.  808  ;  Com'th  v. 
R.  U.  Co.,  Id.  339;  West  Branch 
Boom  Co.  V.  Dodffe,  31  Id.  285  ; 
Com'th  V.  Piiss.  Ky.  Co.,  62  Id. 
506  ;  Prt.  U.  H.  Co.'s  App.,  37  Leg. 
Int.  (Pa.)  125;  Hartford  Bridge 
Co.  V.  Ferry  Co.,  29  Conn.  210; 
Curriofv.  R.  R.  Co.,  11  Ohio  St. 
228;  Indianapolis,  etc.,  R.  R.  Co., 
V.  Kinney,  8  Ind.  402 ;  Young  v. 
McKenzie,  8  G.i.  31  ;  Mayor  v.  R. 
R.  Co..  7  Id.  221  ;  Sugar  v.  Sack- 
ett,  13  Id.  462 :  Raleigh,  etc.,  R. 
R.  Co.  V.  Reid,  64  N.  C.  155. 

"»   Cunningliara's     App.,     108 
Pa.    St.    646.      And  a  statutory 


power  to  '*make  by-laws"  for 
the  sale  of  stock  for  unpaid 
assessments  does  not  autliorize 
a  sale  in  the  absence  of  a  by- 
law providing  for  the  s:imc  : 
Budd  V.  Ry.  Co.  (Or. )  15  Pacif .  Rep. 
659. 

»w  Cleveland,  etc.,  R.  R.  Co.  v. 
Erie,  27  Pa.  St.  880. 

»>  Miller  v.  Chance,  8  Edw. 
(N.  Y.)  899.  And  an  act,  allowed 
to  be  done  by  a  majority  of  a 
board  consisting  of  nine  trustees 
and  two  ex  otticio  members,  was 
held  well  done  b^ five,  not  including 
the  two  ex  officio  members :  Ibid. 
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grantee,  in  favor  of  the  public ;'"  or,  in  analogy  to  another 
familiar  principle  of  statutory  interpretation,***  the  con- 
strnction  is  to  be  such  as  will  make  it  accord  with  subse- 
quent legislation,"*] 

§  355.  The  principle  of  strict  construction  is  less  applicable 
where  the  powers  are  conferred  on  public  bodies  for  essen- 
tially public  purposes ;  as,  for  instance,  to  those  given  to  the 
Metropolitan  Board  of  Works  (a). 

§  356.  Acts  Oonfenlng  SxemptionB  from  Oommon  Burdens  or 
Surrendering  Public  Righto.— [It  is  a  settled  presumption,  in  the 
construction  of  statutes,  that  the  Legislature  does  not,  without 
express  declarations  or  clear  and  unmistakable  manifestation 
of  intent,  mean  to  be  undei'stood  as  giving  away  any  public 
right  or  stripping  the  state  of  any  part  of  its  prerogative.'** 
Upon  this  presumption,  as  well  as  upon  the  consideration  of 
the  interested  origin***  of  statutes  conferring  particular 
exemptions  from  general  burdens,  6.  ^.,  of  taxation,  rests  the 
rule  that  all  such  enactments  are  to  receive  a  strict  construc- 
tion."' For  instance,  a  lot  of  ground  upon  which  a  church 
is  being  erected,  was  held  not  exempt  from  taxation  under  an 
act  which  exempted  "  churches,  meeting-houses,  and  other 
regular  places  of  stated  worship,"  especially  when  read 
together  with  a  constitutional  provision  permitting  exemp- 
tions only  in  certain  specific  cases,  among  which  are  enumer- 
ated "  actual  places  of  religious  worship.'"**     But,  whilst  the 


»« Rice  V.  R  R.  Co.,  1  Black, 
858 

i«  See  ante,  §47. 

'"  Maysville  Tump.  Co.  v.  How, 
14  B.  Mon.  (Ky.)  426. 

(a)  Per  Wood,  V.  C.  in  N. 
London  R.  Co.  v.  Metrop.  B.  of 
Works,  Johns.  405.  28  L.  J.  Ch. 
909.  See.  also,  Pallisler  v.  Graves- 
end,  9  C.  B.  774;  Galloway  v. 
London  (Mayor  of),  L.  R.  1  II.  L. 
34  ;  Quinlou  v.  Bristol  (Mayor  of), 
L.  R.  17  Eq.  524;  Atty.-Genl.  v. 
Cambridge,  L.  R.  6  II.  L.  803; 
Richmond  v.  N.  London  R.  Co., 
L.  R.  8  Ch.  681  ;  Lyon  v.  Fish- 
mongers' Co.,  1  App.,  669 ; 
Vcnour's  Case,  2  Ch.  D.  622.  [See 
Scdgw.  826.] 

*•*  Water  Comm'rs  v.   Hudson, 

83 


18  N.  J.  Kq.  420;  Academy  of 
Fine  Arts  v.  Philadelphia,  22  Pa. 
St.  496 :  Erie  Ry.  Co.  v.  Com'th, 
66  Id.  84  ;  Com'th  v.  R  R.  Co..  3 
Pears.  (Pa.)  889  ;  Bennett  v.  Mc- 
Whorter,  2  W.  Va.  441.  See,  also, 
Bourgignon  B.  A.,  v.  Com'th,  98 
Pa.  St.  54.  And  see  ante,  §§  1G2- 
164. 

*8*  Ante,  ^  854. 

»w  State  V.  Mills,  84  N.  J.  L. 
177  ;  Com'th  v.  Canal  Co.,  82  Md. 
501  ;  Cincinnati  College  v.   Ohio, 

19  Ohio,  110  ;  and  cases  in  preced- 
ing note  and  infra.  See,  alno, 
Buffalo  City  Cemetery  v.  Buffalo, 
46  N.  Y.  506  ;  Republic  v.  Hamil- 
ton, 21  111.  58. 

»«»  Mullen  V.  Erie  Co.,  85  Pa.  St. 
288.     Comp.  ante,  §  95. 


498 


BTBIOT  OOireTBTTOnON. 


t§35« 


person  claiming  the  exemption  must,  in  obedience  to  the  role 
of  strict  constraction,  bring  himself  within  both  the  letter 
and  spirit  of  the  enactment,  the  rule  applies  in  sach  cases  as 
well  as  in  those  of  other  statutes,  penal  as  well  as  remedial, 
that  other  acts  in  pari  materia  may  be  consulted  to  ascertain 
the  intent  of  the  Legislature."*  And  where  a  statute  pre- 
scribing a  less  rate  of  taxation  for  certain  classes  of  property, 
e.  ^.,  rural  lands  taken  into  a  city,  is  designed,  not  to  confer 
a  special  privilege  or  exemption,  but  to  make  an  equitable 
distribution  of  the  tax-burden,  it  is  to  be  more  liberally  con- 
strued as  affecting  the  claimant.***] 


»»  See  Hanoibal.  eta,  R  R.  Co. 
V.  Sbacklett,  80  Mo.  550.  It  was 
Iteld  in  this  case,  that  the  roadbed, 
machinery  and  depots  of  a  railway 
company,  and  other  property  used 
by  it  in  operating  the  road,  are  to 
be  deemed  part  of  and  represented 


bv  its  capital  stock,  and  not  taxa- 
ble as  •*  property  owned  by  incor- 
porated companies  over  ana  above 
their  capital  stock." 

iM  Gillette  v.  Hartford,  81  Conn. 
861. 
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CoNSTBuonoN.    Changs  of  Language,  Era 

§  357.  Contemporaneous  Exposition. 

§  358.  Judidftl  and  Professional  Practice  and  Usage. 

g  860.  Departmental,  etc..  Usage. 

§  861.  Limits  of  Effect  of  Contemporaneous  or  Practical  Construction, 

g  363.  Particular  Customs. 

§  863.  Stare  Decisis. 

§  364.  Federal  and  State  Courts.    Courte  of  Different  States. 

§  365.  Legislative  Declaration  of  Construction.     Later  Cognate  Acts. 

^  366.  Earlier  Cognate  Acts. 

§  367.  Use  of  same  Phi-aseology  in  Later  Act  in  Pari  Materia. 

%  368.  Adoption  of  Previous  Construction  by  Re-enactment 

§  369.  Same  Phraseology  in  Analogous  Acts. 

§  370-  xVmendmcnts  using  Same  Terms. 

g  371.  Adoption  of  Construction  by  Transcribing  Foreign  Act 

g  872.  Effect  of  Legislative  Intimation  of  Erroneous  Opinion. 

^  374.  Effect  of  Express  Enactment  of  Existing  Rules. 

§  375.  Effect  of  Recitals  in  Statutes. 

g  876.  Wben  and  how  Erroneous  Assumption  by  Legislature  may  have 

Force  of  Enactment, 

g  378.  Change  of  Language. 

g  380.  Omission  of  Material  Words  in  Former  Phraseology  Supplied. 

§  381.  Variations  of  Phraseology  Treated  as  Insignificant 

g  382.  When  Difference   of   Language   Indicative   of   Difference   of 

Meaning. 

g  383.  Variation  of  Language  in  Same  Act. 

§  384.  Omitted  Words  of  Earlier  Act  when  not  Supplied  in  Later 

g  885.  Words  Construed  in  Bonam  Partem. 

g  386.  Multiplicity  of  Words, 

g  387.  Same  and  Different  Meanings  in  Same  Word. 

g  388.  Particular  Expressions  Frequently  Used  in  Statatee. 

g  389.  Day,  Week,  Month,  etc. 

§  390.  Computation  of  Time, 

g  894.  Periodical  Recurrences. 

§  895.  Computation  of  Distances. 

§  357.  Oontemporaneoiis  Zhcpositloii. — It  is  said  that  the  best 
exposition  of  a  statute  or  any  other  docnment  is  that  which 
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it  baa  received  from  contemporarj  authority.  Optima  est 
legum  interprea  consaetudo  (a).  Contcmporanea  expositio 
est  optima  et  fortlssima  in  lege  (J),  Where  tliie  has  been 
given  by  enactment'  or  judicial  decisioi],'  it  is  of  course  to 
be  accepted  as  conclusive  (c).  But  fnrther,  the  meaning 
publicly  given  by  contemporary,  or  long  profcRsional  nsage, 
is  presumed  to  bo  the  true  one,  even  when  the  language  lins 
ctymologically  or  popniarlya  different  meaning.  Those  who 
lived  at  or  near  the  time  when  it  was  passed,  may  reasonably 
be  Bnpposed  to  be  better  acquainted,  than  their  descendants, 
with  the  circnmstances  to  which  it  had  relation,  as  well  as 
with  the  sense  then  attached  to  legislative  expressions  (d); 
and  the  long  acquiescence  of  the  Legislature  in  the  interpre- 
tation put  upon  its  enactment  by  notorious  practice,  may, 
perhaps,  be  regarded  as  some  sanction  and  approval  of  it  (e). 
["  It  gives  the  sense  of  coramnnity  of  the  terms  made  use  of 
by  the  Legislatnre.  If  there  is  ambiguity  in  the  language,  the 
understanding  and  application  of  it  when  the  statute  first 


(a)  Dig.  i.   8,  87.     [Soe  Bisb., 

Wr.  L.,%  104.1 

(6)3  last.  U  ;  [Phila.  ABrie  B. 
R,  Co.  V.  Cntawiasa  R.  R.  Co.,  63 
Pa.  St.  20,  ei  ;  Qraat  v.  Hickox, 
«4  Id.  334.  336  ;  Packard  v.  Rich- 
ardson. ITMiL^s.  121.  143.1 

'  See  Pbila.  &  E.  R.  ft.  Co.  v. 
C.  R.  R.  Co..  supra. 

*  Sec  Qmiii  V,  ilickox.  supra. 

{e)  8ee  ex.  ct.  per  Hullock,  B.. 
ID  Uooili  V,  Ibbotsoii,  1  Yo.  &  J. 
860  ;  per  Ttiidal.  C.  .1.,  in  Bank  of 
Englnnd  v.  Anderson,  8  Biog.  M. 
C.  666  ;  ;>w  Piirko,  B.,  in  Doe  v, 
Owcus,  10  M,  &  W.  5S1  ;  per  Mnr- 
"  'nCurlewisv.  Morninglon, 
""8.  [Tliefactlhataslat. 
oittod,  RDd  aDotljer  of 
liktur  dale  iipoD  tlic  aame  subject 
publislied,  by  Ibc  digrslcra  of  tbe 
laws  of  a  Slate,  cnuiempoviiueous 
with  ILe  enactment  of  tlie  later 
siiitutc.  iiud  sliortly  after  ll  bad 
become  a  law.  is  referred  to,  in 
Weiaa  v.  Iron  Co.,  58  Pa.  St.  295. 
902,  by  Sbarswood.  J.,  iin  eminent 

Jurist,  an  some  indication  that  tbe 
alter  sUould  lie  construed  as 
repealin.a:  ibe  formei'  by  Impiico- 
tlOD,  V'l'C,  t<>  Birailiu-  effect. 
McUlckcu  V.   CommoDwealtli.  68 


7E.&B.2f 


Pa.  St.  218.  219.1 

(d)  Co.  Litt.  8  b-  ;  2  lD«t.  16. 
282  ;  Bac.  Ab.  Biat.  I.  6  ;  2  Hawk, 
c.  0,  a.  8 ;  Sbeppard  v.  Oosnold, 
Vaugb.  109;  ptr  I>)rd  Manatleld 
io  iT.  V.  Varlo.  Cowp.  250 ;  per 
Lord  Kenyan  in  Leigb  v.  Kent,  8 
T.  R.  364,  Blankley  v.  Winslon- 
tey,  Id.  286.  and  It  v.  Scott,  Id. 
604;  per  Biiller.  J.,  in  R.  v.  Wal- 
lis.  5  T.  R.  880  ;  piw  Lord  Ellen- 
borougb  in  Kilcben  v.  Bartecb,  T. 
East,  63;  per  Best,  C.  J.,  iu  Stewait 
T,  LawtoD,  1  Bing.  377 ;  per  Lord 
Uardwicke  in  Atty.  Qenl.  v.  Par- 
ker, 3  Atk.  576  ;  per  Lord 
Eldoa  Id  Atty.-Getil.  v.  Fonler, 
10  Ves.  83a;  per  Parke,  B.,  in 
Jewiaoo  v.  Dyson.  9  M.  &  W. 
666.  and   CliD   v.   Scliwitbe,   3   C. 

B.  409  ;  R.  v.  Maahitcr.  6  A.  A  E 
158 ;  R  V.  Davie.  Id.  874 ;  New- 
castle v.  Atty.-Genl.,13Cl.  A  F. 
410  1  Smitb  V.  Lindo.  4  C  B.  N. 
S.  805  :  R.  V.  Herfoi-d.  3  E.  A  B. 
115;  Atty.-Ocnl.  v.  Jones.  2  H.  A 

C.  :(47  ;  Marsball  v.  Bp.  of  Exeter. 
18  C.  B.  N.  8.  820.  81  L.  J.  M.  C. 
262 ;  Montrose  Peerage,  1  Hacq. 
U.  L.  401. 

(e)  See  per  Jamea,  L.  J.,  In  Tbe 
Anna,  1  P.  D.  269. 
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comes  into  operation,  sanctioned  by  a  long  acquiescence  on 
the  part  of  the  Legislature  and  judicial  tribunals,  is  tbe 
strongest  evidence  that  it  has  been  rightly  explained  in 
practice."*]  It  often  becomes,  therefore,  material  to  inquire 
what  has  been  done  under  an  Act ;  this  being  of  more  or 
less  cogency,  according  to  circumstances,  for  determining  the 
meaning  given  by  contemporaneous  exposition  (a).  [A 
notable  instance,  in  recent  judicial  history,  is  the  case,  in 
which,  upon  the  trial  of  an  information  at  the  suit  of  the 
Attorney-General,  against  a  member  of  the  House  of 
Commons  for  voting  without  having  taken  the  oath  of  alle- 
giance w^ithin  the  meaning  of  the  Parliamentary  Oaths  Act 
of  1866,  as  amended  by  the  Promissory  Oaths  Act  of  1868, 
evidence  of  the  practice  observed  in  that  body  as  to  taking 
the  oath  of  allegiance  was  hold  admissible  for  the  purpose  of 
explaining  the  construction  of  those  statutes/  Even  where, 
were  the  matter  res  integra,  the  construction  of  a  statute 
would  be  different,  that  placed  upon  it  by  contemporaneous 
exposition  and  long  usage  under  it,  will  often  prevail.  Thus, 
of  an  early  and  generally  prevailing  practical  construction  of 
a  power  given  by  an  act  to  dispose  of  lands  as  including  a 
power  to  sell  and  convey  the  common  lands,  it  was  said,  that 
'Mong  and  continued  usage  furnishes  a  contemporaneous 
construction  which  must  prevail  over  the  mere  technical 
import  of  words."*] 

§  358.  Judicial  and  Professional  Practioe  and  Usage. — It  has 
been  sometimes  said,  indeed,  that  usage  is  only  the  inter- 
preter of  an  obscure  law,*  but  cannot  control  the  language 

•  Packard    v.    Richardson,    17  to  the  uniform  practice  under  them, 

Mass.  121,  148.    Set%  also,  in  sup-  if  this  practice  has  continued  for  a 

port  of  the  same  principle :  McKean  considerable  period  of  time;"  cit. 

V.  Delancy,  6  Cranch,  22;  Hahnv.  Sherwin  v.  Bugbee,   10  Vt.  444; 

U.  8.,  107  U.  S.  402;  Rogers  v.  State  v.   Cools,  20  Ohio  St.  259; 

Goodwin,  2  Mass.    475;    Op.    of  State  v.   Severance,   49   Mo.   401 

Jusiices,    3    Pick.    (Mass.)    517;  (city  ordinance). 

Steiner  v.  Coxe,  4  Pa.  St.  18,  28;  (a)  R.  v.  Canterbury  (Abp.  of), 

Oraham's  App.,  1  Dall.  (Pa.)  130  ;  11  Q.  B.  581,  per  Coleridge,  J. 

Kcni<m   v.    Hill,   1  La.   An.   419;  *  Atty.-Genl.  v.  Bradlaugh,  (C. 

Morrison  t.  Baiksdale,  Harp.  (S.  A.)  L.  R.  9  Q.  B.  D.  667. 

O.)    101,    and    cases    infra.      In  *  Rogers  y.  Goodwin,   2   Mass. 

French     v.      Cowan,      (Me.)     4  475.  477-8. 

New    Enff.    Rep.  682.  686,   it   is  •  Bailey  v.  Rolfe,  16  N.  H.  247. 

said :     **  In    construing    statutes  And  see    Chestnut  v.   Shane,   16 

Applicable  to  public  corpoiations,  Ohio,  599. 
courts  will  attach  no  slight  weight 
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of  a  plain  one  j  and  that  if  it  Las  put  a  wrong  meaning  on 
nnambignous  language,  [or  is  contrary  to  its  obvioua 
meaning,']  it  is  rather  an  oppression  of  those  concerned  than 
an  exposition  of  tlie  act,  and  must  be  corrected  (a).  It  maj^ 
indeed,  well  be  the  rule,  as  Lord  Eldon  laid  it  down  in  a 
case  of  a  breach  of  trust  of  charity  property,  that  if  tlie 
enjoyment  of  property  had  been  clearly  a  continued  breach 
for  even  two  centuries,  of  a  trust  created  by  a  deed  or  will, 
it  would  be  just  and  right  to  disturb  it  (i).  But  it  seems 
different  whci*e  the  Legislature  has  stood  by  and  sanctioned 
by  its  uninterposition  the  construction  put  upon  its  own 
language  by  long  and  notorious  usage ;  and  the  proposition 
above  stated  certainly  falls  short  of  the  full  effect  which  has 
been  often  given  to  usage.  Authorities  are  not  wanting  to 
show  that  where  the  usage  has  been  of  an  authoritative  and 
public  character,its  interpretation  has  materially  modified  the 
meaning  of  apparently  unequivocal  language.  Thus,  the 
statute  1  Westm.  c.  10,  for  instance,  which  enacts  that 
coroners  shall  be  chosen  of  the  most  legal  and  wise  knights,, 
has  always  been  understood  to  admit  of  the  election  of 
coroners  who  are  not  knights  {c).  So,  a  power  given  by  the 
6  Hen.  8,  c.  6,  to  the  judges  of  the  Queen's  Bench,  to  issue 
a  writ  of  procedendo,  was  held,  from  the  course  or  practice^ 
to  be  exercisable  by  a  single  judge  at  chambers  (eZ).  Although 
the  31  Eliz.  c.  5,  which  limited  the  time  for  bringing  actions 
on  penal  statutes  to  two  years,  when  the  action  was  brought 
for  the  Queen,  and  to  one  year,  when  brought  as  well  for  the 
Queen  as  for  the  informer,  was  silent  as  to  actions  brought 
for  the  informer  alone ;  it  was  held,  partly  on  the  ground  of 
long  professional  undei'standing,  that  the  last-mentioned 
actions  were  limited  to  one  year  {e).  Though  the  15  Rich. 
2  enacted  that  the  Admiralty  should  have  no  jurisdiction 

^  Atty.-GeDl.  v.    Bank,  6  Ired.  wicke.   1    H.    A;   N.    53,  and  in 

Eq.   (N.  C.)  71 ;  Bailey  v.  Rolfe,  Pochin  v.  Duncombe.  Id.  856. 

supra.  (b)  Per   Lord    Eldon    in    Atty.- 

•  Atty.-Genl.  v.  Bank,  supra.  Genl.  v.  Bristol,  2  Jac.  &  W.  82L 

(a)   R.   V.    Canterbury,    supra  ;  (c)  2  Hawk.  c.  9,  s.  2. 

Vaugh.      170;     and     per     Lord  (rf)  R.  v.  Sciiife.  17  Q.  B.  28a 

Brougham    in    Dunbar   v.    Rox-  See  Lei^b  v.   Kent,  8  T.  R.  862. 

burgh.  8  CI.  &  F.  854;  per  Grose,  Also :  tituart  v.  Laird,  1  Crancb. 

J.,  in  R.  V.  Hogg,  1  T.  R.  723;  per  299,  post,  §  627. 

Pollock,  C.  B.,  in  Gwyn  v.  Hard-  (e)  8  Anne,  c.  14;  Dyer  v.  Best, 

L.  R.  1  Ex.  152. 
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over  contracts  made  in  the.  bodies  of  counties^  seamen 
engaging  in  England  have,  nevertheless,  alwajs  been 
admitted  to  sue  for  wages  in  that  Court  (a),  where  the 
remedy  is  easier  and  better  than  in  the  Common  Law  Courts ; 
on  the  ground,  it  has  been  said  (J),  that  communis  error  facit 
jus  ;•  or  rather,  as  was  observed  by  Lord  Kenyon  (c),  not 
communis  error,  but  uniform  and  unbroken  usage,  facit  jus. 
"  Were  the  language  obscure,"  said  Lord  Campbell  in  a 
celebrated  case,  *Mnstead  of  being  clear,  we  should  not  be 
justified  in  differing  from  the  construction  pat  upon  it  by 
contemporaneous  and  long  continued  usage.  There  would 
be  no  safety  for  property  or  liberty  if  it  could  be  successfully 
contended  that  all  lawyers  and  statesmen  have  been  mistaken 
as  to  the  true  meaning  of  an  old  Act  of  Parliament "  {d).  If 
we  find  an  uniform  interpretation  of  a  statute  materially 
affecting  property  and  perpetually  recurring,  and  which  has 
been  adhered  to  without  interruption,  it  would  be  impossible 
to  introduce  the  precedent  of  disregarding  that  interpreta- 
tion {e).  [On  the  contrary,  such  an  interpretation,  under 
which  property  rights  have  been  acquired,"  from  a  change 
of  which  infinite  mischief  would  result,"  will  be  upheld,  if 
possible;  nor  can  a  long  settled,  practice  be  disregarded, 
although  it  originated  in  error."]  The  Central  Criminal 
Court  Act,  4  &  5  Will.  4,  c.  86,  which  empowers  the  judges 
of  that  Court,  or  any  "  two  or  more  "  of  them,  to  try  all 
offences  which  might  be  tried  under  a  commission  of  oyer 
and  terminer  for  London  or  Middlesex,  was  construed  to 
authorize  a  single  judge  to  try ;  such  having  been  the 
inveterate  practice  under  the  Act  {/).     When  the  question 


(o)  Smith  V.  Tilley.  1  Keb.  712. 

{b)Ber  Lord  Holt  in  Clays  v. 
Sudgrave,  1  Salk.  33. 

*  See  recognition  of  this  principle 
as  to  conveyances  of  property  bv 
maiTied  women  without  acknowl- 
edgment, etc.,  inDavey  v.  Turner, 
1  Dall.  (Pa.)  11.  13;  Lloyd  v. 
Taylor,  Id.  17;  Kirk  v.  Dean,  2 
Binn.  (Pa.)  841,  845. 

(c)  In  R.  V.  Essex,  4  T.  R.  694. 

{d)  (^rham  v.  Bp.  of  Exeter,  15 
Q.  B.  73.  See,  also,  per  Cur.  in 
Hcbbert  v.  Purchas,  L.  R,  8  P.  C. 
650. 


(e)  P&r  Lord  Westbiiry,  in 
Morgnn  v.  Crawshay,  L.  R  5  II. 
L.  304,  320. 

"ife  Warfleld.  22  Cal.  51; 
Brown  v.  State,  5  Col.  496. 

"  Van  Loon  v.  Lyon,  4  Daly, 
(N.  Y.)  149. 

"  Stale  V.  Chase,  5  Har.  &  J. 
(Md.)  303. 

(/)  R.  V.  Leverson,  L.  R.  4  Q. 
B.  894.  See  Stuart  v.  Laird,  1 
Cranch,  299;  and  per  Jnmcs,  L.  J., 
in  The  Anna,  1  P.  D.  259.  Comp. 
however,  Clow  v.  Harper,  3  Ex. 
D.  198 
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arose  whether  a  pei*soQ  convicted  at  one  time  of  several 
offences  could  be  considered,  at  the  time  of  the  adjadication, 
as  "  in  prison  undergoing  imprisonment,"  within  the  25th 
sect,  of  the  11  &  12  Vict.  c.  43  (which  authorizes  the 
convicting  justice,  in  that  case,  to  make  the  period  of 
imprisonment  for  the  second  offence  begin  from  the 
expiration  of  that  of  the  fii*&t),  it  was  decided  in  the  affirm- 
ative, partly,  indeed,  in  conformity  with  the  construction  put 
on  the  analogous  enactment  in  the  7  &  8  Geo.  4,  c.  28,  but 
partly  also  in  consequence  of  the  practice  of  the  judges  for 
forty  years  (a). 

§  359.  In  all  these  cases,  a  contrary  resolution  would,  to 
use  the  words  of  Parker,  C.  J.,  (b)  have  been  an  overturning 
of  the  justice  of  the  nation  for  years  past.  [It  is,  of  course, 
impossible  to  lay  down  any  rule  as  to  the  length  of  time 
required  to  make  usage  an  authoritative  expounder  of  a 
statute.  In  one  case  it  was  said,  that,  "  where  you  can  carry 
back  the  usage  for  a  century,  and  have  no  proof  of  a  cbnti-ary 
usage  before  that  time,  you  fairly  reach  the  period  of 
contemporanea  expositio."  In  other  cases,  an  unbroken 
usage  of  500  years,"  of  200  years,"  of  a  century,"  of  50 
years,"  of  40  years,"  of  30  years  or  more,"  is  appealed  to 
for  the  purposes  of  exposition.  But  it  may,  in  general,  be 
said,  that  the  force  of  contemporaneous  exposition,  or  the 
exposition  involved  in  professional  usage,  is  most  properly 
confined  to  old  statutes ;  whereas  a  recent  statute,  when 
brought  into  controversy,  is  to  be  construed  according  to  its 
terms,  not  according  to  the  views  taken  of  it  by  the  parties 
in  interest.**  And,  although  in  this  country  a  statute  may 
be  termed,  and  treated  as,  an  old  statute,  which,  in  England, 


(a)  R.  V.  Cutbush,  L.  R.  J?  Q.  B. 
873.  See,  also,  tlie  Duke  of  Buc- 
cleuch  V.  Metrop.  B.  of  Works. 
L.  R.  5  Ex.  251;  Mignault  v.  Malo, 
4  P.  C.  123,  136. 

(6)  Iq  R.  v.  Bewdlcy,  1  P.  Wms. 
223 

»  Dunbar  v.  Roxburgh,  8  01.  & 
Fin.,  at  p.  364. 

"  Mansell  v.  R..  8  E.  &  B.  54. 72, 
111. 

"  Gorham  v.  Exeter,  16  Q.  B. 
52.  69. 


^'  Packard  v.  Richardson,  17 
Mass.  121,  143. 

"  Lord  Fermoy's  Claim  to  Vote, 
6  H.  L.  C.  729.  786. 

"  R  V.  Cutbush,  supra. 

»  Pease  v.  Peck,  18  How.  696  ; 
U.  8.  V.  Recorder,  1  Blatchf.  218, 
223 ;  Clark  v.  Dotter,  54  Pa.  St. 
215,  216. 

"  Clyde  Nav.  Trustees  v.  Laird, 
L.  R.  8  App.  Cas.  673,  per  LonJ 
Watson. 
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would  not  be  bo  regarded  or  treated,  yet,  mutatis  mutandis, 
the  principle  just  stated  would  seem  to  be  here  recognized.** 

§  860.  Departmental,  eto.,  Usage.— [It  18  not  onlj  the  practice 

of  courts  in  regard  to  statutes  that  is  respected  by  the  superior 
courts, — although  it  is  said,  that,  where  the  construction  of 
an  act  is  doubtful,  one  long  acted  upon  by  the  inferior  courts 
will  generally  be  adopted  by  the  supreme  tribunal** — but  of 
almost  equal  dignity  is  the  practical  construction  put  upon 
an  act  by  the  governmental  officers  particularly  charged 
with  its  execution,** especially  where  so  long  continued  as  to 
have  grown  into  a  rule  of  departmental  practice.**  Thus  the 
construction  of  a  statute  adopted  and  acted  upon,  by  the 
executive,  in  the  execution  of  his  duty  to  give  effect  to  the 
laws,**  or  by  the  secretary  of  :the  treasury  ;**  or  the 
construction  of  a  general  insurance  law  of  a  state  by  its 
attorney-general  and  other  officers  required  to  act  under  it,** 
will,  in  cases  of  doubt  and  ambiguity, — but,  it  is  said,  only 
in  such  cases,*" — be  adopted  by  the  courts ;  or,  at  least,  not 
disregarded  by  them,  except  for  cogent  reasons.**  As,  how- 
ever, no  such  usage  can  alter  the  law,  it  cannot,  in  any  proper 
sense,  be  binding  upon  the  courts,  bound  as  they  are,  to  con- 
strue all  laws  coming  before  them  according  to  their  own  judi- 
cial views. ••  Nor,  on  the  re-enactment  of  a  statute,  with 
additions,  would  the  departmental  construction  of  the 
original  act  control  the  construction  of  the  new  one,  especially 
where  this  would  make  some  part  of  the  additions  repugnant 

''  See  Packard  v.  Hicbai-dson,  17  ment  as  to  transactions  past  before 

Mass.  121 ;  Cbesiuut  v.  Shane,  16  the  rule  is  chnnged  :  Ibid. 

Ohio,  509.  "  U.   8.  v.  Lytle.  5  McLean,  9  ; 

^    Plnmmer   y.    Plummer,    87  and    see    Westbrook     v.    Miller, 

Miss.  185;  and  see  Clark  v.  Dotter,  supra. 

54  Pa.  St.  215.  *•  Hahn  v.   U.  S..  14  Ct.  of  CL 

«»    Stuart    V.   Leigh.   1   Crancb.  805  ;  aff'd,  107  U.  S.  403. 

299 ;  U.   S.  V.   Bank,  6  Pet.  29 ;  "    Union    Ins.    Co.    v.     Hoge, 

Edward  v.  Darby,  12  Wheat.  206 ;  supra. 

Union  Ins.  Co.  v.  Hoge,  21  How.  ««  U.  8.  v.  Grabam,  110  U.  S. 

85  ;  U.  S.  V.  Moore.  95  U.  S.  760  ;  219. 

Brown  V.  U.  8.,  118  Id.  569  :  The  «•  U.  S.  v.  Johnston,  124  U.  S. 
Laura,  114  Id.   411  ;  Matbews  v.  ^  81  L.  ed.  889. 

Shores,    24    111.   27 ;  Goddard    v.  »  U.  S.  v.  Macdaniel.  7  Pet.  1, 

Gloninger.    6    Watts    (Pa.)   209  ;  14  ;  U.  8.  v.  Dickson,  15  Id.  141  ; 

Weslbrook  v.  Miller,  56  Mich.  148;  Greelv  v.  Thompson,  10  tiow.  225; 

Scanlan  v.   Cbilds,  83  Wis.   663 ;  U.    8.    y.    Graham,     supra ;    Be 

and  cases  infra.  Manhattan  Ins.   Inst'n,  82  JSI.  Y. 

"  U.  S.  V.  Gilmore,  8  Wall.  880;  142. 
fio,  at  least,  as  to  bind  the  depart- 
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to  the  body  of  the  enactment.*'  Still  less,  where  a  rale  of 
construction  has  been  thus  established  as  to  one  statnte,  but 
its  application  to  a  later  one  forbidden  by  the  Legislature, 
will  the  court  enforce  its  application  to  a  j'et  more  recent 
statute  of  the  same  class,  if  denied  by  the  department."] 

§  361.  Ziimiti  of  Bffeot  of  Oontemporaneons  and  Praotical  Oon- 
•tmction. — The  nnderatanding  which  is  accepted  as  author- 
itative on  such  questions,  however,  is  not  that  which  has 
been  speculative  merely,  or  floating  in  the  minds  of  profes- 
sional men ;  it  must  have  been  acted  on,  and  acted  on  in 
general  practice  (a),  and  publicly.  A  mere  general  practice, 
for  instance,  which  had  grown  up  in  a  long  series  of  years, 
on  the  part  of  the  officers  of  the  crown,  of  not  using  patented 
inventions  without  remuneration  to  the  patentee,  under  the 
impression  that  the  Crown  was  precluded  from  using  them 
without  his  license,  was  held  ineffectual  to  control  the  true 
construction  or  true  statq  of  the  law ;  which  was  that  the 
Crown  was  not  excluded  from  their  use  (S).  [Nor  can  a 
custom  at  variance  with  the  plain  meaning  of  the  law  be 
sustained  as  a  construction  of  it.  Thus,  an  acceptance  given 
by  the  secretary  of  war  to  contractors  upon  whose  contract 
no  payment  was  due,  was  held  void,  either  as  an  advance 
upon  the  contract  or  as  a  loan  of  the  public  credit,  both  of 
which  were  prohibited  by  act  of  congress,  notwithstanding 
such  a  usage  had  sprung  up  in  the  department.**  So,  where 
the  compensation  of  a  public  officer  is  fixed  by  local  statute, 
he  cannot  recover  additional  compensation  for  expenses 
incarred  by  him  in  the  performance  of  his  official  duties, 
although  by  a  usage,  long  antedating  the  statute,  such  in- 
cidental expenses  may  have  been  paid  without  objection  ;'* 
for,  whilst  an  immemorial  custom  may  control  the  common 
law,"  both  the  latter  and  the  custom,  however  venerable, 

» 

"  Dollar  Sav.  B'k  v.  U.  S.,  19  Ch.  D.  870. 

Wall.  227.  (b)  Feather  v.  R,  6  B.  &  8.  267. 

*«    U.  S.    V.   Gilmore.  8  Wall.  85  L.  J.  200. 

830.  »  Peirce  v.  tT.  8.,  1  Ct.  of  Cl. 

a)  Per  Lord    EUenborouffh   in  270. 

Islierwood  v.  Oldknow.  8  M.  &  S.  •♦  Albright  v.  Bedford  Co.,  lOft 

896  ;  per  Lord  Cottenham  in  the  Pa.  St.  582. 

Waterford  Peerage,  6  Cl.  &  P.  173;  »  Delaplane    v.    Crenshaw,   15 

per  Jaracs,  L.  J.,  in  JRe  Ford.  10  Gratt.  (Va.)  457. 
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mnst  yield  to  positive  enactment**  Yet,  where  the 
authorized  publication  of  territorial  iaws,  framed  by  com* 
missioners  under  an  act  of  Oongress,  contained  a  saving,  in 
the  statute  of  limitations,  as  to  persons  beyond  seas,  which 
was  retained  in  successive  revisions  under  territorial  and 
state  authority,  and  acquiesced  in  by  the  people  and  the 
courts  for  a  peripd  exceeding  30  years,  it  was  held,  that, 
although  as  adopted  by  the  Commissionera,  the  statute 
contained  no  such  saving,  the  words  expiassing  it  having 
been  erased  in  the  original  manuscript,  it  must  nevertheless 
be  taken  to  be  a  part  of  the  law."  And  similarly,  where 
the  statute  roll  of  a  municipal  charter  gave  the  town  a 
right  to  impose  a  fine  of  $90  for  certain  offences  against 
ordinances,  but  the  printed  statutes,  for  years,  printed  $20, 
it  was  held,  in  an  action  to  recover  the  penalty,  that  the 
printed  statutes  must  govern.**] 

§  362.  Partioiilar  Onstonuk— An  universal  law  cannot  receive 
different  interpretations  in  different  towns  (a).  A  mere 
local  usage  cannot  be  invoked  to  construe  a  general  enact- 
ment, even  for  the  locality  (J).  A  fortiori  is  this  the  case^ 
when  the  local  custom  is  manifestly  at  variance  with  the 
object  of  the  Act ;  as,  for  instance,  a  custom  for  departing 
from  the  standard  of  weights  and  measures,  which  the  Legis- 
lature i>lain]y  desires  to  make  obligatory  on  all  and  every- 
where (c).  [The  same  is  true  as  to  customs  in  particular 
businesses.  Thus,  an  act  that  '^  twenty  hundreds  make  one 
ton,"  cannot  be  controlled  by  a  custom  in  a  particular  busi- 
ness making  2240  pounds  a  ton.**  Nor  can  it  be  shown  that 
the  Legislature,  in  passing  an  act  inconsistent  with  a  custom, 
and  sufficient  in  itself  without  the  same,  and  silent  as  to  it, 
knew  of  the  existence  of  the  custom,  with  a  view  to  an 


"Ibid.;  Albright  v.  Bedford 
Co.,  supra. 

*»  Pease  v.  Peck,  18  How.  695. 

»  Pacific  V.  Seifert.  79  Mo.  210. 
The  syHabus  of  the  decisioD  styles 
this  an  "esceptioDal  case." 

(a)  PlBT  Grose,  J.,  in  R.  v,  Hogg, 
1  T.  R.  728. 

(p)  R.    V.'  Saltren,    Cald.    444. 


[Paul  I  V.  Lewis,  4  Watts.  (Pa.) 
402;  Evans  y.  Myers,  25  Pa.  St. 
114;  Ham  v.  Sawyer,  88  Me.  87.] 

(c)  Noble  V.  Durell,  3  T.  R.  271. 

*•  Godcharles  v.  Wigeman,  118 
Pa.  St.  431.  For  caution  as  to  tbe 
adoption  of  usages  among  mer* 
chants,  as  rules  of  law,  ace  Lan- 
fear  y.  Bloesman,  1  La  An.  154. 


508  8TABB  DECIBI8.  [§  368 

inference  that  the  Legislature,  by  such  silence,  intended 
to  sanction  it.^ 

§  863.  stare  Deoisifl.— [Upon  the  weight  of  usage  and  con- 
temporaneous construction,  sanctioned  by  the  highest  author- 
ity, rests,  at  least  in  part,  the  maxim  of  stare  decisis  as 
applied  to  the  interpretation  of  statutes.  ^^  When  doubtful 
words  have  received  the  same  interpi'etation  in  a  succession 
of  cases,  and  the  Legislature,  which  is  presumed  to  know  of 
such  decisions,  has  not  expressed  its  dissent  by  a  declaration 
of  the  law  or  other  positive  enactment,  the  courts  will  con- 
sider themselves  bound  to  adopt  that  meaning."*^  As  has 
been  seen,**  the  judicial  interpretation  of  a  statute  becomes 
a  part  of  the  statute  law,  and  a  change  of  it  is,  in  practical 
effect,  the  same  as  a  change  of  the  statute.  Where,  there- 
fore, a  decision,  or  a  series  of  decisions,  has  become  a  rule  of 
property,  it  is  evident  that  justice  and  reason  require  it  to  be 
adhered  to,  so  long  as  the  statute  upon  which  it  is  based 
remains  unchanged.**  But  even  in  other  matters  of  statutory 
interpretation,  not  involving  any  fundamental  principles  or 
rules  of  property,  but  questions  of  practice,  the  same  princi- 
ple applies,  although  the  decisions  under  which  a  practice 
has  grown  up  be,  in  truth,  erroneous.**  Upon  this  subject, 
however,  a  recent  decision  of  the  Supreme  Court  of  Penn- 
sylvania  seems  to  lay  down  the  only  safe  and  reasonable  rule. 
"  Where  a  rule  of  property  has  been  established,  it  is  better 
to  let  it  stand,  although  subsequent  experience  should  sat- 
isfy us  that  it  is  an  erroneous  one.  A  rule  of  property  can  only 

*^  Delnplnne   y.    Crenshaw,    15  in  addition  to  some  of  the  abovo 

Gratt.  (Va.)  457.  cases :  Jie  Wartield,  22  Cal.  61. 

*^  Wilb.,    p.    147.     See,    Bish.,         **  Lauve's  Siiccesj-ion.  6  La.  An. 

Wr.  L.,  §  104a.  529  ;  Wolf  v.  Lowry.  10  Id.  272 ; 

**  Anie,  §  1.  note  1.  Dcsplain  v.  Crow,  14  Oreg.  404; 

«  Field  V.  Goldsby.  28  Ala.  218;  Sheridan  v.  Salem.  Id.  828.     **  A 

'  Mntbeson  v.   Ilearin.  29  Id.  210;  single  decision  should  be  followed. 

Boon    V.    Bowers,   80  Miss.    246;  unless    clearly    wrong.      And    a 

Tuttle  V.   Griflan,   64  Iowa,   455;  series  of  decisions  not  Just  in  them- 

HcMJn.Qf  V.  Chambers.  103  Pa.  St.  selves  may  bind  where  one  would 

172.  l'r6;  Scale  v.  Mitchell.  5  Cal.  noc:"    Bish.,    Wr.     L.,     S    104a, 

401;  Aicard  v.  Daly,  7    La.    An.  referring  to  Com'th  v.   Miller,  5 

012;  Stiite    V.    Thompson,   10  Id.  Dana  (Ky.)  820;  R  v.  ChantreU. 

122;  Farmer  v.  Fletcher,    11   Id.  L.   R.  10  Q.  B.   587.   589.    590; 

142;  New  Orleans  v.  Poutz,  14  Id.  People  v.  Albertson.  55  N.  Y.  50, 

853;  Biinev.  Wick.  6  Ohio  St.  13;  64;  Van  Loon  v.   Lyon.  4  Daly 

Day  V.  Munson.  14  Id.  488.     And,  (N.  Y.)  149 ;  Kentucky  v.  Ohio.  'M 

see  Bish.,   Wr.   L..  §  104a,  oiling.  How.  66. 
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be  changed  by  an  act  of  assembly  without  nnsettling  titles ;" 
but,  upon  a  matter  not  involving  a  rule  of  property,  "it  is 
far  better,  when  this  court  commits  a  blunder,  to  correct  it  in 
a  manly  way,  than  to  imitate  the  ostrich  by  hiding  our 
heads  in  the  sand."^*  And  it  must  also  be  remembered  that 
such  expressions  as  amount  only  to  obiter  dicta,  do  not  con- 
trol, but  are  controlled  by  the  circumstances  of  the  cases  in 
which  they  occur  and  the  points  really  in  controversy.** 

§  364.  Federal  and  State  Oourts.      Ooorts  of  different  States. — 

[A  similar  principle  is  probably  the  logical  foundation  of 
the  rule  in  the  federal  courts,  which  adopts,  upon  the  con- 
struction of  state  aud  foreign  statutes,  the  decisions  of  the 
highest  tribunals  of  the  state  or  country  where  they  are  in 
force,  except,  as  to  states,  in  so  far  as  they  conflict  with  the 
constitution,  laws  and  treaties  of  the  United  States  ;"  and  of 
the  rule  observed  by  the  courts  of  the  several  states,  by 
whicft  the  courts  of  one  state,  in  construing  the  statutes  of 
another,  follow  the  decisions  of  the  courts  of  the  latter," 
although  a  similar  statute  in  the  home  state  has  received  a 


**  PaxsoD,  J.,  in  York's  App., 
17  W.  N.  C.  (Pa.)  83;  1  Centr. 
Rep.  659,  6«0;  8.  0.  110  Pa.  St.  69. 

*•  Miller  v.  Marigny,  10  La.  An. 
838. 

*'  See  Bell  v.  Morrison,  1  Pet. 
851  ;  DeWolf  v.  Rabaud.  Id.  476  ; 
Gardiner  v.  Collins.  2  Id.  58 ;  C 
S.  V.  Morrison,  4  Id.  124;  Cath- 
cart  V.  Robinson,  5  Pet.  264 ; 
Hnppending  v.  Dutch  Church,  16 
Id.  455  ;  Elmendorf  v.  Taylor.  10 
Wheat.  152 ;  Porterfleld  v.  Clark, 
2  How.  76 ;  Curran  v.  Arkansas. 
15  How.  804  ;  Peik  v.  Ry.  Co.,  94 
U.  8.  164 ;  Lam  born  v.  Dickinson 
Co..  97  U.  8.  181;  Davie  v.  Briggs, 
Id.  638:  R.  R.  Companies  v. 
Gaines,  id.  697;  Amy  v.  Dnbiique, 
98  Id.  470  ;  Amer.  Emigr.  ^.  v. 
Adams  Co.,  100  Id.  61  ;  Barrett  v. 
Holmes,  102  Id.  651 ;  Moores  v. 
Bank.  104  Id.  625  ;  Flash  v.  Conn, 
109  Id.  371;  Boyle  v.  Arlidge, 
Hemps.  620  ;  The  Samuel  Strong, 
Newb.  Adm.  187;  Bloodgood  v. 
Gracey,  81  Ala.  575 ;  Black  v. 
Canal  Co.,  22  N.  J.  L.  180 ;  Dra- 
per  y.    Emersou,  22   Wis.    147 ; 


State  V.  Macon  Co.  Ct.,  41  Mo. 
453.  But  sec,  for  exceptions  to 
this  rule  :  Morgan  v.  Curtenius.  20 
How.  1  ;  Hooper  v.  Scheimer,  23 
Id.  2;35 ;  Butz  v.  Muscatine,  8 
Wall.  575. 

**  See  Hoyt  v.  Thompson,  3 
Sandf.  (N.  Y.)  416;  Howe  v. 
Wclcb,  8  How.  Pr.  N.  8.  (N.  Y.) 
465  ;  Hale  v.  Lawrence,  23  N.  J. 
L.  590 ;  Sparrow  v.  Kobn,  (Pa.)  1 
Centr.  Rep.  852 ;  Davis  v.  Robert- 
son, 11  La.  An.  J62  ;  McMerty  v. 
Morrison.  62  Mo.  140  ;  Johns! on  v. 
Bank,  3  Strobh.  Eq.  (S.  C)  263  ; 
Carlton  v.  Fclder,  6  Rich.  Eq. 
(S.  C.)  58.  So,  too,  as  to  tiie  con- 
struction of  a  charter  granted  by 
another  state :  Merrimao  3Iin'g 
Co.  V.  Levy,  54  Pa.  ?t.  227; 
Aultman's  App.,  93  Id.  505.  Ac- 
cordingly, tlie  construction  put 
by  the  U.  8.  Supreme  Court  upon 
an  act  of  Congress  will  be  adopted 
by  state  courts  :  State  v.  Andriana. 
(Mo.)  10  West.  Rep.  35,  holding 
§  4,  Act  1802,  concerning  infants 
of  naturalized  citizens,  both 
prospective  and  retrospective. 
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different  eonfitrnetion  :^  this  rnle  being,  however,  subject  to 
the  qnalifications,  that  the  decision  of  the  Supreme  Oonrt  of 
the  United  States  upon  snch  foreign  statute,  differing  from 
the  construction  put  upon  it  by  the  courts  of  its  own  state,  and 
being  more  in  harmony  with  the  jurisprudence  of  the  state 
whoso  court  is  called  upon  to  construe  the  act,  will,  in  gener- 
al, be  preferred  ;"•  and  that,  in  the  absence  of  any  proof  of 
the  construction  given  to  a  statute  of  another  state  by  its 
courts,  the  court  in  which  the  question  is  i*aised  will  construe 
it  as  it  would  a  statute  of  its  own  state/' 

§  365.   Legislative    Declaration  oi  ConBtruction.     lAter    Oog* 

Aate  Acts.~-[A  construction  put  upou  an  act  by  the  Legis- 
lature itself,  by  means  of  a  provision  embodied  in  the  same, 
that  it  shall  or  shall  not  be  construed  in  a  certain  designated 
manner,  is  binding  upon  the  courts,  although  the  latter, 
without  such  a  direction,  would  have  understood  the  lan- 
guage to  mean  something  different."*  Thus,  where  an  act 
made  the  secretion,  sale,  incumbrance,  or  fraudulent  disposi- 
tion of  property,  not  offences  by  themselves,  but  declared 
them  to  be  "  a  fraudulent  transfer  of  property,"  the  court 
said  :  '^  This  definition  is  furnished  by  the  act  itself,  and  the 
definition  is  as  much  a  part  of  the  act  as  any  other  portion. 
The  right  of  the  Legislature  to  prescribe  the  legal  definitions 
of  its   own   language  must   be  conceded.""    Moreover,  a 


*•  Howe  V.  Welch,  17  Abb.  N. 
O.  (N.  Y.)897. 

*°  Davis  V.  Robertson,  11  La. 
An.  752 ;  especially  when  the  mat- 
ter is  reviewable  by  the  federal 
courts :  Ibid. 

**  See  Bond  v.  Appleton,  8  Mass. 
472;  Smith  v.  RoberUon,  31  Ohio 
St.  690.  See  Anderson  v.  May,  10 
Heisk.  (Tenn.)  84,  where,  nn 
Arkansas  statute  being  the  same  as 
a  New  York  act,  the  court  in 
Tennessee  gave  the  former  the  con- 
struction given  by  the  New  York 
courts  to  the  latter.  See  post, 
§871. 

»  Smith  y.  State,  28  Ind.  821. 
See,  also,  U.  8.  v.  Gil  more,  8  Wall. 
380;  Phila.,  etc.,  R.  R.  Co.  v. 
Catawissa  R.  R.  Co.,  53  Pa.  St.  20; 
Byrd  v.  State,  57  Miss.  248. 
See  Jones  v.  Surprise,  (N.  H.)  4 


New  Engl.  Rep.  292,  294,  where  it 
is  said :  "  The  construction  of 
statutes  is  governed  by  legislative 
definitions:  that  of  indictments  by 
the  ordinary  use  of  latisuage ;"  cit. 
State  V.  Adams,  51  N.  H.  568 ; 
State  V.  Canterbury,  28  Id.  195. 

w  Herold  v.  State,  21  Neb.  50. 
52-68.  See  the  discussion  of 
interpretation  clauses  in  Wilb.,  pp. 
296-300,  where  it  is  remarked:  "It 
has  Ifton  said  that  a  very  strict 
construction  should  be  placed  upon 
a  section  which  declares  that  one 
thing  sliall  mean  another  (cit. 
Allsop  V.  Day,  7  H.  &  N.  at  p. 
463,  per  Pollock,  C.  B.),  that 
interpretation  clauses  emt)arra68 
rather  than  assist  the  courts  in  their 
decisions  (cit.  R.  v.  Cambridge- 
shire, Justices,  7  A.  &  £.  at  p.  491, 
per  Lord  Den  man,  C.  J.),  and  fre- 
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statnte  declaratory  of  a  former  one  has  the  same  effect  npon 
the  coDstruction  of  snch  former  act,  in  the  absence  of  inter- 
vening rights,  as  if  the  declaratory  act  had  been  embodied 
in  the  original  act  at  the  time  of  its  passage.  ^  And]  when  the 
Legislature  puts  a  construction  on  an  Act,  a  subsequent  cog- 
nate enactment  In  the  same  terms  would,  prima  facie,be  under- 
stood in  the  same  sense.  Thus,  as  the  125th  section  of  the 
Bankrupt  Act  of  6  Geo.  4,  which  made  void  securities  given 
bja  bankrupt  to  creditors,  as  a  consideration  for  signing  the 
bankrupt's  certificate,  was  stated  in  the  preamble  of  the  5  & 
6  Will.  4,  c.  41,  to  have  had  the  effect  of  making  such 
securities  void  even  in  the  hands  of  innocent  holders  for 


quently  do  a  great  deal  of  harm  by 
giving  a  nonDatural  sense  to  words 
which  are  afterwards  used  in  a 
natural  sense  without  the  dis- 
tinction being  noticed"  (cit. 
Lindsey  y.  Cundy,  L.  R.  1  Q.  B. 
D.  at  p.  358;  per  Blackburn,  J.). 
See  also,  the  observations  there 
rofurred  to,  of  Lord  St.  Leonards, 
L.  C,  in  Dean  of  Ely  v.  Bliss,  2 
DeQ,  M.  &  G.  at  p.  471;  Wood,  V. 
C,  in  Midland  Rail.  Co.  y.  Amber- 

fate  Rail.  Co.,  10  Hare,  at  pp.  869, 
70;  Lush.  J.,  in  R.  v.  Pearce,  L. 
R.  5  Q.  B.  D.  at  p.  889.  It  seems, 
accordingly,  to  be  the  rule  in 
England,  that  an  interpretation  is 
not  to  receive  a  construction  which 
would  give  it  the  effect  of  subst  jtut- 
ing  one  set  of  words  for  another 
or  rigidly  defining  the  meaning  of 
a  word  under  all  circumstances, 
but  merely  of  declaring  what  things 
or  persons  may  be  comprehend^ 
within  a  particular  term  where  the 
circumstances  require  that  they 
should:  sec  R  v.  Cambridgeshire, 
Justices,  supra.  And  in  some 
cases  a  narrower,  in  others  a  more 
extended  meaning  has  been  given 
to  words  than  a  literal  compliance 
with  the  interpretation  clause 
would  seem  to  warrant:  see  as 
examples  of  the  first  class,  Qrant 
y.  Ellis.  9  M.  &  W.  113;  Dean  of 
Ely  v.  Bliss.  2  DeG.,  M.  &  G.  459; 
of  the  second,  Davis  v.  R.  R.  Co., 
2  L.  M.  &  P.  599.  Similarly  a 
declaration  that  a  certain  word, 
etc.,  '* shall  include^'  certain  things 
has  been  held  to  be  used  "  by  way 


of  extension,  and  not  as  giving  a 
definition  by  which  other  thines 
are  to  be  excluded:"  Wilb.,  p.  2tS. 
cit.  R.  v.  Kershaw,  6  E.  <&  B.  at  p. 
1007;  26  L.  J.  M.  C.  at  p.  23.  per 
Erie,  J. ;  Exp.  Ferguson,  L.  R.  6, 
Q.  B.  280.  291;  as  e,  ^.,  where  "  it 
was  declared  that  *  petroleum ' 
should  include  all  such  rock  oil, 
etc.,  as  gave  off  an  inflammable 
vapor  at  a  temperature  of  less 
than  100  degrees^  Fahrenheit  .  . 
petroleum  it^f  was  held  to  be 
within  the  Act.  even  if  it  did  not 
give  off  an  inflammable  vapor 
below  the  specifled  temperature," 
cit.  Jones  v.  Cook,  L.  R.  6  Q.  B. 
505.  Again:  "It  does  not  follow 
that  because  the  expression  '  new 
street '  is  to  include  certain  other 
things,  we  are  to  say  it  does  not 
include  its  own  natural  meaning:" 
Blackburn.  J.,  in  Pound  v.  Plum- 
stead  B'd  of  Works,  L.  R  7  Q.  B. 
at  p.  194.  See,  also.  Nutter  v. 
Accrington  Local  Board,  L.  R.  4 
Q.  B.  D.  375;  Worsley  v.  R.  R. 
Co.,  16  Q.  B.  539.  Comp.  State 
V.  Dillon,  87  Mo.  487,  where, 
although  §  8126  of  the  Mo. 
Rev.  Stat,  provides  that  the  word 
'*  county  "  in  any  geneml  law  shall 
include  the  city  of  St.  Louis,  it  was 
held  that  the  statutes  of  that  state 
had  not  provided  for  a  contest  in 
the  courts  of  the  right  to  the  ofl^ce 
of  mayor  of  that  city. 

»♦  State  v.  Sold.  &  Sail.  Orph. 
Home,  37  Ohio  St.  275;  Comp. 
Han  kins  v.  People,  106  111.  62a 
ante,  §  829,  note. 
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valae,  and  was  modified  so  afi  to  make  them  valid  in  sncli 
handj ;  it  was  considered,  wben  the  Act  of  Geo.  4  was 
repealed,  and  its  125th  section  was  re-enacted  in  its  original 
terms  in  the  Bankrupt  Act  of  18^9,  that  the  renewed 
enactment  ought  to  receive  the  construction  which  the  pre- 
amble of  the  5  &  6  Will.  4  had  put  on  the  earlier  one  (a). 
The  expression  "  taxed  cart,"  in  a  recent  local  Act,  was  held 
to  mean  a  vehicle  which  had  been  defined  as  a  taxed  cart  hv 
the  43  Geo.  3,  c.  161  (J).  [Where  an  aet  had  authorized 
the  enlargement  of  a  market  house  by  a  municipal  corpora- 
tion, on  condition  that  the  stalls  in  tbo  western  moietv 
thereof  be  left  free  to  the  country  people  ;  and  another  sub- 
sequent act  recited  that  the  intentions  of  the  Legislature 
were  likely  to  be  frustrated  by  the  intrusion  of  pereons  of  a 
different  description  from  those  intended  to  be  provided  for 
by  the  preceding  act,  and  declared  that  it  should  not  be 
lawful  for  any  person  whatever  to  sell  any  beef  in  tlie  west- 
ern moiety  of  the  market  house  ;  and  a  still  later  act  autho- 
rized a  further  extension  of  the  market  house,  again  reserv- 
ing the  western  moiety  for  country  people,  and  allowing 
them  to  sell  their  produce  there,  it  was  held,  that,  as  beef 
had  been  before  excluded  by  the  Legislature,  as  without  the 
legislative  intention,  the  sale  of  it  was  not  included  in  the 
power,  under  the  later  act,  to  market  the  produce  of  farms, 
in  the  western  moiet}',  although  in  the  broadest  sense,  beef 
might  be  legarded  as  a  product  thereof.**  But,  of  course,  if 
the  later  statute  shows  a  distinct  intention  inconsistent  with 
a  previously  declared  rule  of  construction,  the  latter  becomes 
inapplicable.**  "  The  intention  of  the  Legislature,  when 
discovered,  must  prevail,  any  rule  of  construction  declared 
by  previous  acts  to  the  contrary  notwithstanding."*^] 

§  366.  Barlier  Cognate  AcU. — Where  it  is  gathered  from  a 
later  Act,  that  the  Legislature  attached  a  certain  meaning  to 
an  earlier  cognate  one,  this  would  be  taken  as  a  legislative 

{a)  Goldsmid  v.  Hampton,  6  C.  "  Mayor  of  Philad'a  v.  Davis,  6 

B.  N.  8.  94,  27  L.  J.  286.  Watts  &  8.  (Pa.)  209. 

(h)  Williams  v.  Lear,  L.  R  7  Q.  »•  Brown  v.  Barry,  3  Dall.  365. 

B.  285,  overruling  Purdy  v.  Smith,  "  Per  Ellsworth,  C.  J.,  Ibid.,  at 

E.  &  E.  511.    See  Ward  v.  Beck,  p.  867. 
dl  C.  B.  N.  8.  668,  82  L.  J.  118. 
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declaration  of  its  meaning  there  {a).  [To  this  principle 
wonid  seem  most  properly  referable  the  decision  already 
mentioned,^  that,  where  a'  statute  declared  that  the  burden 
of  showing  irregularities  in  sales  made  under  a  certain  enact- 
ment should  be  upon  the  party  assailing  their  validity,  the 
same  principle  was  held  to  apply  to  sales  made  under  an 
earlier  enactment  of  similar  purport.** 

§  367.  Use  of  Same  PhraBoology  in  Zjater  Aoti  in  Pari  Materia. 

— [The  importance,  in  the  construction  of  a  statute,  of  a 
comparison  of  the  same  with  earlier  statutes  in  pari  materia, 
has  already  been  pointed  out.""  A  recourse  to  such  statutes, 
however,  necessarily  involves  a  recourse  to  the  construction 
placed  upon  them  by  the  courts  ;  for  sucli  decisions  become 
virtually  a  part  of  the  law,"  and,  aside  from  this  consider- 
ation, as  the  comparison  of  former  acts  in  pari  materia  pro- 
ceeds upon,  and  is  justified  and  demanded  by,  the  principle 
that  the  Legislature  cannot  be  presumed  ignorant  of  previous 
legislation,**  so  a  recourse  to  the  construction  put  by  the 
courts  upon  words  used  in  such  acts,  is  based  upon  the 
reasonable  assumption,  that,  where  the  Legislature  has 
reproduced  language  upon  which  %  case  has  been  decided, 
it  must  have  known  the  interpretation  put  upon  them  in  that 
decision.**  It  is  but  a  corollary  to  this  assumption,  that,  where 
cases  have  been  decided  on  particular  forms  of  words  in  courts 
of  justice,  and  those  forms  of  words  are  then  used  in  legisla- 
tive enactments,  the  Legislature,  in  the  absence  of  anything 
in  the  statutes  showing  that  it  did  not  mean  to  use  them  in  the 
sense  attributed  to  them  by  such  judicial  construction,  must 
be  presumed  to  have  used  them  in  that  sense.**]     It  may  be 


(a)  R.  V.  Smith.  4  T.  R.  '419  ; 
Morris  V.  MeUin.  6  B.  ifc  C.  454. 
[And  see  State  v.  Ohio  Sold.  <& 
Sail.  Orph.  Home,  87  Ohio  St. 
275.] 

«  Ante,  S  827. 

*•  Chanaler  v.  Northrop.  24 
Barb.  (N.  Y.)  129.  See,  also, 
ante.  §  854. 

»  Ante,  §§43et8eq. 

*>  See  ante,  g§  1.  note  1 ;  858, 
86^. 

•*  Howard  Ass'n's  App.,  70  Pa. 
St.  844,  846 ;  ante,  g  182. 

83 


•»  Clark  V.  Wallond,  52  L.  J.  Q. 
B.  D.  822.  pel'  Matbew,  J.  ; 
CByrnes  v.  State,  51  Ala.  25  ; 
Cota  V.  Ross,  66  Ale.  161. 

•*  Burlow  V.  Teal.  L.  R.  15  Q. 
B.  D.  408,  p^r  Coleridge,  C.  J.  See 
to  same  oJIett:  The  Abbotsford, 
98  U.  8.  440  ;  Com'th  v.Hartnptt, 
8  Gray  ( Mass.)  450;  Exp.  Banks.  28 
Ala.  28  ;  Bloodgood  v.  Gra^oy,  81 
Id.  575  ;  Tuxbury's  App..  67  Me. 
267  ;  Whitcomb  v.  Rood,  20  Vi. 
49  ;  Frink  v.  Pocd.  46  N.  II.  125 : 
McKee  v.   McKee.    17  Md.    ;:'j'2  ; 
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takeL  for  granted  that  the  Legislature  isacquaiDted  with  any 
construction  which  has  been  put  on  a  statute  by  judicial 
authority — [''  not  only  the  general  principles  of  law,  but  the 
construction  which  the  courts  have  put  upon  particular 
statutes.""]  Tlierefore,  when  the  words  of  an  old  statute  are 
either  transcribed  into,  or  by  reference  made  part  of  a  new 
statute,  this  is  understood  to  be  done  with  the  object  of  adopt- 
ing any  legal  interpretation  which  l^as  been  put  on  them  by  the 
Courts  (a).  So,  the  same  words  appearing  in  a  subsequent 
Act  in  pari  materia,  the  presumption  arises  that  they  are 
used  in  the  meaning  which  had  been  judicially  put  on  them, 
and  unless  there  be  something  to  rebut  that  presumption, 
the  new  statute  is  to  be  construed  as  the  old  one  was  (5). 
One  reason,  for  instance,  for  holding  that  the  534th  sect,  of 
the  Merchant  Shipping  Act  of  1854,  which  limits  the  liabilty 
of  ship-owners,  did  not  extend  to  foreign  ships,  was  that  the 
enactment  was  taken  from  53  Geo.  3,  c.  159,  which  had 
received  that  construction  judicially  (o).  On  similar  grounds, 
Order  31  of  the  Judicature  Act,  1875,  r.  11,  received  the 
same  construction  as  had  been  given  to  the  earlier  enactment 
from  which  it  was  copied  (c?).  [So,  the  expression,  in  the 
insolvent  acts  of  Massachusetts,  ''  founded  on  a  contract 
made,"  in  defining  the  powera  of  the  court  over  the  debt,  is 
said  to  be  always  construed  as  referring  to  the  contract  upon 
which  the  debt,  for  the  time  being,  rests ;  whilst  the  phrase 
"  debt  contracted  "  refera  to  the  origin  of  the  liability."  And 
the  words  "  every  dollar  of  the  value  thereof,"  having,  as 
applied  to  the  assessment,  for  purposes  of  taxation,  of  corpor- 
ation stock,  etc.,  under  the  various  revenue  laws  of  the  state  of 
Pennsylvania,  judicially  acquired  a  definite  and  well-settled 


CouDty  Seat  of  Linn  Co.,  15  Kan. 
500  ;  and  cases  in  preceding  note 
and  infra. 
•*  VVilb.,  p.l6. 

(a)  Per  James,  L.  J.,  in  Dale's 
Case,  6  Q.  B.  D.  453. 

(b)  Mansell  v.  R..  8  E.  &  B.  73. 

5er  Blackburn,  J.,  in  Jones  v. 
lersey  Dock  Co.,  11  H.  L.  480; 
Exp.  Thorne,  3  Ch.  D.  458.  Exp. 
Atl water,  5  Cli.  D.  80,  and  per 
James,  L.  J.,  in  Exp.  Campbell,  5 
Cb.  D.  706.      Comp.   the  remarks 


of  Sylcs,  J.,  in  St.  Loskv  v. 
Green,  0  C.  B.  N.  S.  870.  30  h.  J. 
21 ;  and  see  ex.  gr.  Sturgis  v. 
Darrell,  4  H.  &  N.  623,  28  L.  J. 
866,  sup.  S  326. 

(c)  Per  Turner,  L.  J.,  in  Cope  v. 
Doherty,  4  K.  &  J.  27  L.  J.  Cb. 
610. 

(d)  Busiroa  v.  White,  1  Q.  fi.  D 
423. 

••  Wyman  v.  Fabcns,  111  Mass. 
77,  82. 
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CDeaning,  as  referring  to  the  actnal,  not  the  mere  nominal, 
valae  thereof,  was  so  constraed  when  occnrring  in  the 
general  revenue  law  of  1881." 

§  368.  Adoption  of  Previoiu  Oonstruotion  by  Re-enaotment. — 
{Where,  indeed,  the  two  acts  in  pari  materia  are  almost 
precisely  alike,  in  the  provisions  under  construction,  it  is  said 
that  the  decisions  upon  the  earlier  will  be  considered  as 
authority  in  the  interpretation  of  the  later  act."  In  other 
words,  the  re-enactment  of  a  statute  which  has  received  a 
judicial  construction,  in  the  same,  or  substantially  the  same, 
tenjis,  amounts  to  a  legislative  adoption  of  such  construction, 
whether  such  re-enactment  is  by  M'ay  of  an  isolated  and  in- 
dependent statute,  of  the  incorporation  of  several  former 
statutes  into  one,  or  of  their  incorporation  in  a  code  or  revis- 
ion of  statutes.**  That  is  to  say,  it  is  a  legislative  adoption 
of  its  known  construction  ;  so  that  that  judicial  construction 
which  has  been  reported  is  to  be  deemed  to  have  been 
adopted,  notwithstanding  there  may  have  been  other  judicial 
expositions,  diflFering  from  the  same,  but  remaining  unre- 
ported at  the  date  of  the  new  enactment.** 


«  Com'th  V.  R.  R.  Co.,  104  Pa. 
^t.  89.  And  whore  the  effect  of  a 
particular  form  of  repealing  clause 
had  been  several  times  adjudicated 
to  be  a  continual  ion  of  the  provis- 
ions of  tlie  older  statutes,  it  was 
said  that  the  use  of  it  again  by  the 
Legislature  was  to  be  treated  as  an 
adoption  of  tliat  effect ;  tlie  decis- 
ions of  the  Supreme  Court  being 
matters  of  record  and  publication : 
State  V.  Brewer,  22  La.  An.  273. 

«  Evans  v.  Ross,  107  Pa.  St. 
231. 

•*  See  Duramus  v.  Harrison,  26 
Ala.  826 ;  Anthony  v.  State,  29 
Id.  27;  Bank  of  Mobile  v. 
Meagher,  33  Id.  622  ;  O'Byrnes  v. 
State,  51  Id.  25  ;  Exp.  Matthews, 
62  Id.  51;  Woolscy  v.  Cade,  54  Id. 
878  ;  £U  Murphy,  23  N.  J.  L.  180  ; 
Knight  V.  Ocean  Co..  (N.  J.)  10 
•Centr.  Rep.  653.  La  Sello  v. 
Whitfield.  12  La.  An.  81  ;  My  rick 
V.  Hasey,  27  Mo.  9 ;  Cota  v. 
Ross,  66  Id.  161  ;  Tuxbury's 
App.,  67  Id.  207;  State  v. 
Swope,  7  Ind.  91 ;  Gould  v.  Wise, 


18  Kev.  258  ;  McEenzie  v.  State, 
11  Ark.  594.  And  see  State  y. 
Stockley,  (0.)  11  West.  Rep.  259, 
where,  upon  t  he  principle  that,  in  a 
revision  of  all  the  general  statutes  of 
a  state,  a  particular  statute  will  re- 
ceive tlie  same  construction  as  be- 
fore the  revision,  it  was  held  that  a 
provision  of  the  Rev.  Stat,  that  di- 
rectors *'  shall  be  chosen  by  ballot 
by  the  stockholders  who  attend  for 
that  purpose  .  .  each  share  shall 
eni  itle  the  owner  to  as  many  votes 
as  there  are  directors  to  be  elected, 
and  a  plurality  of  votes  shall  be 
necessary  for  a  choice,"  did  not 
give  the  right  of  cumulative  vot- 
ing. That,  however,  if  the  lan- 
guage of  a  section  of  a  revision  is 
unambiguous,  the  court  will  not, 
in  determining  its  meaning,  coiv 
sider '  the  language  of  the  statutes 
of  which  it  is  a  revision,  see  Bent 
V.  Hubbardston,  138  Mass.  99. 
Aliter,  if  ambiguous :  Pratt  v. 
Comm'rs,  139  Id.  559. 

'0  Hakes  v.  Peck,  80  How.  Pr. 
(N.  Y.)  104. 


616  LsbiSLAnvB  oowBTBUcrnoN.  [§§  369,  370 

§  369;  Suae  Phrasaology  In  Analogoiu  Aoti. — [But  the  rale  is 
not  confined  to  statntes  strictly  in  pari  materia.  Where 
terms  and  modes  of  expression  are  employed  in  a  new 
statate,  which,  at  the  time  of  its  enactment,  had  acquired, 
by  judicial  cons4;raction,  a  definite  meaning  and  application 
in  a  previous  statate  on  the  same  subject,  or  on  one  analogous 
to  it,  they  are  generally  supposed  to  be  used  in  the  same 
sense,  and  in  the  consh'uction  of  the  later  act,  regard  should 
be  had  to  the  known  and  established  interpretation  of  such 
terms  and  modes  of  expression  in  the  former."  Thus,  an  act 
passed  in  1803  provided  that  no  courts  could  be  appointed  to 
be  holden  before  a  justice  for  the  trial  of  civil  causes  at  an 
earlier  hour  than  9  a.m.  nor  at  a  later  than  6  p.m.,  nor  any 
default  be  taken  until  two  hours  after  "  the  time  set  tor 
trial.''  It  was  held  that  this  phrase  meant  the  time  set  for 
trial  in  the  original  process,  and  had  no  reference  to  any 
time  set  or  appointed  by  adjournment.''  In  1832  an  act  was 
passed,  that,  when  any  civil  process  should  be  served, 
returnable  before  a  justice,  and,  "  at  the  time  appointed  for 
the  trial,"  the  justice  should  be  unable  to  attend,  another 
justice  might  continue  the  suit.  It  was  held  that  the  same 
construction  must  be  given  to  this  substantial  repetition  of 
the  phrase  contained  and  construed  in  the  earlier  act.^ 
And,  of  course,  when  subsequently  the  Revised  Statntes 
provided,  that,  whenever  "  at  the  time  and  place  appointed 
for  the  trial "  of  any  civil  suit  before  a  justice,  the  latter 
should  be  unable  to  attend,  another  justice  might  grant  a 
continuance,  the  same  interpretation  was  put  upon  this 
expression  ;**  and  no  efficacy  to  change  this  interpretation 
was  allowed  to  a  restriction  in  both  of  the  latter  acts 
forbidding  more  than  one  continuance,  except  by  the  justice 
before  whom  the  case  was  to  be  tried." 

§  370.  Amendmenti  using  Same  Temui. — [It  is  scarcely  nec- 
essary to  remark,  that,  where  the  same  language,  which  has 
received  a  certain  judicial  construction  in  an  act,  is  used  in 
an  act  amendatory  of  the  same,  it  is  to  be  presumed  to  hare 

"  TVIiltcomb  V.  Rood,    20  Vt.         "  Phelps  v.  Wood.  9  Vt.  809. 
49.  '*  Wliitcomb  v.  Rood,  supra. 

"  Steele  v.  Bates,  2  Vt.  820.  "  Ibid. 
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been  used  there  in  the  same  sense,  and  intended  to  be  snbject 
to  the  same  constraction.**  Amendments  are  so  much 
regarded  as  bat  parts  of  the  enactment  afEected  by 
tliem,"  that  it  wonld  seem  that  the  rule  that  a  word,  etc., 
repeatedly  used  in  the  same  statute  is,  in  the  absence  of  a 
manifest  intent  to  the  contrary,  to  receive  the  same  meaning 
tlirongbout'*  must  apply  to  them.** 

§  871 .  Adoption  of  Oonstraction  by  Transoxibing  Foreign  AcL — 
[One  of  the  most  important  bearings,  possibly  extensions,  of 
the  rule  in  question,  is  its  application  to  statutes  transcribed 
from  the  statute  book  of  another  state  or  nation.  Thus  it 
has  been  held,  that,  where  Congress  or  the  Legislature  of  a 
State  enacts  a  statute  which  is  a  transcript  of  an  English  act 
that  has  received  a  known  and  settled  construction  by  the 
courts  of  that  country,  that  construction,  at  the  time  of  such 
enactment,  is  to  be  deemed  as  accompanying  and  forming 
an  integral  party  of  the  same."*  And  the  same  rule  applies  as 
to  statutes  copied  from  the  statute  books  of  other  states." 


'•  Gonder  v.  Estabrook,  83  Pa. 
fit.  874.  375.  And  see  Robbins  v. 
R.  R.  Co.,  83  Cal.  472. 

"  See  ante,  §  294. 

w  Pitte  V.  Shipley,  46  Cal.  154  ; 
ante,  §  41.    (Jomp.  post,  §  387. 

'•  Compare,  however,  State  v. 
Oo.  Comm'rs,  78  Me.  100 ;  where 
the  phrase  '*  Regular  sessions."  in 
Rev.  Stat.  c.  78,  §  6,  was  held  not 
to  be  identical  m  meaning  with 
the  same  words  in  Rev.  Stat.  c.  18. 
P  5,  the  words  '*  terms  of  record  " 
m  the  later  act  bearing  that  mean- 
ing. 

^  Pennock  v.  Dialogue,  2  Pet.  1 ; 
Cathcart  v.  Robinson,  6  Id.  265; 
MoDonald  v.  Hovey,  110  U.  S. 
619;  Kirkpatrick  v.  Gibson,  2 
Brock.  Marsh.  888;  The  Devonshire, 
8  Sawyer,  209;  Tyler  v.  Tyler,  19 
111.  151;  Kennedy  v.  Kenuedy,  2 
Ala.  571;  Marqueze  ▼.  Caldwell, 
48  Miss.  28;  State  v*  Robey.  8  Nev. 
512.  See  Tavlor  v.  Thompson,  5 
Pet.  858;  Com'th  v.  Hartnett,  8 
Oray  (Mass.)  450;  Bloodgood  v. 
Orasey,  81  Ala.  675. 

•^  Com'th  V.  Hartnett,  supra; 
Pratt  V.  Amer.  Bell  Tel.  Co..  141 
Mass.  225;  Campbell  v.  Quinlin,  4 


111.  288  ;  Rigff  v.  Wilton,  18  Id.  15; 
Fisher  v.  Deering,  60  Id.  114; 
Freese  v.  Tripp,  70  Id.  496  ;  Pang- 
born  V.  West  lake,  86  Iowa,  856 ; 
Bloodgood  V.  Grascy,  31  Ala.  675; 
Drennan  v.  People,  10  Mich.  169; 
Harrison  v.  Soger,  27  Id.  476; 
Grenier  v.  Klein,  28  Id.  12,  22; 
Daniels  v.  Cle^rg,  Id.  82;  Draper  v. 
Emerson,  22  Wis.  147;  Poertncr  v. 
Russel,  33  Id.  193;  Westcolt  v. 
Miller,  42  Id.  454;  Kilkelly  v.  State, 
43  Id.  604;  State  v.  Macon  Co.,  41 
Mo.  458;  Chirk  v.  R.  R.  Co.,  44 
Ind.  248;  Pail  v.  Hazelrigg,  45  Id. 
576:  Trabantv.  Riunraell,  14  Oreg. 
17;  Snoddy  v.  Cage.  5  Tex.  106; 
Lindley  v.  Davis,  6  Mont.  453; 
(where  it  is  also  decided  that  the 
adoption  of  a  statute  which  has 
been  amended,  in  the  form  in 
which  it  stood  l>eforc  the  amend- 
ments were  made,  adopts  the 
interpretation  as  made  prior  to  the 
amendments).  Compare  Ilobbs  v. 
R  R.  Co..  9  Heisk.  (Tenn.)  873; 
Anderson  v.  May,  10  Id.  84  (ante. 
§  864,  note);  Ee  Swearinger.  5 
Sawyer,  52;  Hahn  v.  U.  9.,  14  Ct. 
of  CI.  805.  In  Freese  v.  Tripp, 
supra,  in  applying  the  rule  stated  in 
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Indeed,  it  is  laid  down,  that,  wbctlier  passed  bj  the  Legis* 
latnre  of  the  same  state  or  country,  or  by  that  of  another, 
the  terras  of  a  statute  which  have  acquired  a  settled  meaning 
by  judicial  constrnction,  are,  when  used  in  a  later  one,  to  be 
underatood  in  the  sense  so  attributed  to  them."  But,  as 
applied  to  transcribed  statutes,  this  rule  is  undoubtedly 
subject  to  important  qualifications.  Whilst  admitting  that 
the  construction  put  upon  such  statutes  by  the  courts  of  the; 
state  from  which  they  are  borrowed  is  entitled  to  respectful  * 
consideration,  and  thati  only  strong  reasons  will  warrant  a 
departure  from  it,  its  binding  force  has  been  wholly  denied,, 
and  it  has  been  asserted  that  a  statute  of  the  kind  in  question 
stands  upon  the  same  footing,  and  is  subject  to  the  same 
rules  of  interpretation  as  any  other  legislative  enactment.** 
And  it  is  manifest  that  the  imported  construction  should 
pi'evail  only  in  so  far  as  it  is  in  harmony  with  the  spirit  and 
policy  of  the  general  legislation  of  the  home  state,**  and 
should  not,  if  the  language  of  the  act  is  fairly  susceptible  of 
anotlier  interpretation,  be  permitted  to  antagonize  other  laws 
in  force  in  the  latter,  or  to  conflict  with  its  settled  practice.** 
Nor,  where  the  constitutional  requirements  of  the  adopting 
state  are  different  from  those  of  the  originating  one,  would 
a  constrnction  by  the  courts  of  the  latter  conformable  with 
its  constitution,  bind  the  courts  of  the  former  not  similarly 
constrained.'*  And,  of  course,  a  construction  by  the  courts 
of  the  originating  state,  declaring  an  act  unconstitutional,  as 
being  repugnant  to  the  federal  constitution,  is  not  one  which 
must  be  deemed  adopted  with  the  statute,  where  the- 
transcribed  statute,  though  largely  a  copy  of  the  foreign  one,, 
yet  contains  such   differentiating  elements   as  to  permit  a 


the  text  toastatutegiyiDgan  action 
for  damages  to  tbe  wife  for  selling 
liquor  to  the  husband,  it  wns  held 
that  menial  anguish,  disgrace,  or 
loss  of  society  was  not  an  injuiy 
within  the  meaning  of  the  act,  and 
not  a  proper  subject  of  considera- 
tion for  the  jury  ;  but  only  injury 
in  person,  property  or  means  of 
support  (cit.  Mullord  v.  Clewell, 
21  Ohio  8t.  191) ;  and  that  plaintiff 


must    prove   actual     injury    (cit. 
Schreider  v.  Hosier,  lb.  9S.) 

*'  Com'th  V.  Uartnett.  supra; 
BloodgDod  V.  Grasey,  81  Ala.  575. 

**  Ingraham  v.  Regan.  28  Miss. 
218 

"  Gage  V.  Smith,  79  Id.  219,  cit 
Rigg  V.  Wilton,  13  111.  15,  and 
Street er  v.  People,  69  Id.  598? 
Jamison  v.  Burton,  43  Iowa,  282. 

»  Cole  V.  People,  84  111.  216. 

••  Me  Swearinger,  5  Sawyer,  52l 
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constraction  which  will  uphold  it  as  constitutional.**  It  is 
scarcely  needful  to  add  that  subsequent  fluctuations  iil  the 
construction  of  a  transcribed  statute,  by  the  courts  of  the 
originating  state  or  country,  though  tliey  may  be  entitled  to 
great  respect,  are  not  within  the  meaning  of  the  rule  under 
discussion."^ 

§  372.  Effect  of  Iiegiilative  Intimation  of  Bironeoos  Opinion.-^ 
But  an  Act  of  Parliament  does  not  alter  tlie  law  by  merely 
betraying  an  erroneous  opinion  of  it  (a),  [so  as  to  make  it 
accord  with  the  misconception.]  For  instance,  the  7  Jac. 
1,  c.  12,  which  enacted  that  shop  books  should  not  be  evi- 
dence above  a  year  before  action,  did  not  make  them 
evidence  within  the  year ;  though  the  enactment  was  obvi- 
ously passed  under  the  impression,  not  improbably  confirmed 
by  the  practice  of  the  Courts  in  those  days,  that  they  were 
admissible  in  evidence  {b).  [Nor  does  a  declaration  in  a 
statute  that  husband  and  wife  shall  not  be  required  to  testify 
against  each  other  make  them  competent  to  do  so  volun- 
tarily."] So,  an  Act  of  Ed.  6,  continuing  till  the  end  of 
next  session  an  Act  of  Hen.  8,  which  was  not  limited  in 
duration,  was  considered  to  be  idle  in  that  respect,  and  not 
to  abrogate  it  (c).  A  passage  in  an  Act  which  showed  that 
the  Legislature  assumed  that  a  certain  kind  of  beer  might 
bo  lawfully  sold  without  a  license,  could  not  be  treated  as  an 
enactment  tliat  such  beer  might  bo  so  sold,  when  the  law 
imposed  a  penalty  on  every  unlicensed  person  who  sold  any 
beer  {d).  The  41  &  42  Vict.  c.  77,  s.  7,  which  provided 
that  the  Public  Health  Act  of  1875,  s.  149,  which  vests  the 
"streets"  of  a  town  in  its  local  authoritv,  should  not  be 
construed  to  pass  minerals  to  the  local  authority,  was  con- 
sidered not  to  afford  the  inference  that  the  soil  and  freehold 
of  the  streets  vested  in  alt  other  respects  (e).     Earlier  bank- 

*^  See  Haskell  v.  Jones,  86  Pa.  1*.  R.  858. 

St.  178.  »  Byrd  v.   State.  67  Miss.  248. 

••  See   Cathcart  v.  Robinson,  5  (e)  The  Prices  of  Wine.    Hob. 

Pet.  264.  215.     And  see  Allen  v.  Flicker,  10 

(a)  See  ex.  gr.  per  Asliiirst,  J.,  A.  &  E.  640,  ante,  §  71. 

in  Dore  v.  Gray,  2  T.  R.  858;  Exp.  (d)  Read  v.  Storey,  6  H.  &f  N. 

Lloyd,  1  Sim.  N.  S.  248,  per  Shad-  423,  80  L.  J.  M.  C.  110;  see  24  A 

well.  V.  C.  25  Vict.  c.  21.  s.  8. 

(6)  Pitman  v.    Maddox,  2  Salk.  (e)  Coverdale  v.  Choriton,  4  Q. 

690.    See,  also,  Dore  ▼.   Gray,  2  B.   D.   110;  Rolls  ▼.   St.  George. 
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rupt  Acts,  in  making  traders  having  the  privilege  of  Parlia- 
ment liable  to  be  made  bankrupts,  had  expressly  provided 
that  the  J  should  bo  exempted  from  arrest ;  but  when  the 
Bankrupt  Act  of  1861  enacted  that  all  debtors  should  be 
liable  to  bankruptcy,  without  making  any  similar  provision 
on  behalf  of  peers  and  members  of  Parliament,  it  was  held 
that  they  were  nevertheless  protected  by  the  privilege  (a). 
[So,  the  fact  that  a  statute  is  referred  to  in  a  subsequent  one, 
the  reference  not  being  intended  as  a  re-enactment,  will  not 
give  it  vitality .••  Even  where  the  later  act  attempts  to 
amend  an  earlier  one,  previously  repealed  by  implication, 
the  copying  of  parts  of  the  earlier  act  into  the  amendment, 
was  held  not  to  re-enact  it."  Conversely,  a  recital  in  an 
act  that  a  former  statute  was  repealed  or  supei-seded  by 
another,  is  not  conclusive  upon  the  question  of  its  repeal, 
that  being  a  judicial,  not  a  legislative  one."  And  where  an 
act,  declared  to  take  effect  at  a  future  date,  abolished  the 
office  of  city  marshall  of  Detroit,  and  another  act,  passed  sub- 
sequently to  it,  but  before  the  date  fixed  for  its  going  into 
operation,  reduced  the  number  of  jurors  to  be  summoned  by 
the  marshall  in  certain  proceedings,  it  was  held  that  the 
latter  enactment  did  not  operate  to  repeal  the  former  so  as 
to  continue  the  office  of  city  marshall/*  In  some  states  the 
principle  has  been  made  a  statutory  rule  of  construction, 
that  the  repeal  of  an  act  is  not  to  be  deemed  a  declaration 
that  any  act  or  part  of  an  act  expressly  or  impliedly  so 
repealed  was  previously  in  force.**] ' 


South wark.  14  Ch.  D.  785,  49  L.  J. 
691.  See  Brunton  v.  Griffltbs,  1  C. 
P.  D.  855,  per  Brett,  L.  J. 

(a)  Newcastle  v.  Morris,  L.  R.  4 
H.  L.  661. 

•0  South  Ottawa  v.  Perkins,  94 
U.  S.  260. 

"'  StiDgel  V.  Nevel,  9  Oreg.  62. 
Bui,  where  an  act  passed  in  1889, 
contained  certain  provisions  on  a 
subject,  and  another  was  passed 
upon  the  same  subject  in  1857, 
and  finally,  in  1867,  still  another 
acif  made  other  provisions  •'  in 
addition  to "  those  contained  in 
the  net  of  1839,  it  was  held,  that, 
if  the  latter  was  repealed  by  the  act 
of  1867,  it  was  revived  by  that  of 


1867:  People  v.  Miner,  46  HI.  867. 

«  U.  S  V.  Claflin,  97  U.  S. 
546.  And  see  Trask  v.  Green,  9 
Mich.  858.  But  see  Peuna.  Co.  v. 
Dunlap,(Ind. )  11  West  Rep.  87,  that 
the  Legislature  may  declare  thai 
former  acts  shall  not  be  deemed 
reperfled  by  later  ones,  and  that 
such  a  declaration  will  be  carried 
into  effect  whenever  it  c^n  be 
done  without  destroying  the  later 
act.  And  see  People  v.  Jaehne, 
103  N.  Y.  182,  ante,  §  193. 

••  People  V.  Mahaney,  13  Mich. 
481. 

^  Stimson,  Amer.  Stat.  Law,  p. 
143,  §  1043;  i.  «.,  in  New  York, 
Wisconsin  and  California. 
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§  373.  In  the  case  of  the  Franconia  (a),  the  majoritj  of 
the  jadges  held  that  the  Oriminal  Coarts  of  this  countrj  had 
no  jurisdiction  to  try  a  foreigner  for  manslaaghter  committed 
while  he  was  sailing  in  a  foreign  ship  within  three  miles 
from  the  coast  of  England  ;  althongh  several  Acts  of  Parlia- 
ment had  assnmed  jurisdiction,  for  the  purposes  of  naviga« 
tion,  revcDue,  and  fisheries  (&),  over  foreigners  for  acts  done 
within  the  tliree  mile  zone  ;  and  oue  Statute  {o)  had  declared 
that  the  minerals  below  low-water  mark  (in  Cornwall) 
belonged  to  the  Crown.  [So,  where  an  act  has  expressly  ex- 
cepted certain  cases  from  the  jurisdiction  of  a  court,  the 
latter  is  not  extended  to  such  cases  by  expressions  in  a  sub* 
sequent  enactment  indicating  a  belief  on  the  part  of  the 
Legislature  that  the  jurisdiction  of  the  court  embraces 
them.**  And  it  is  said  that  the  jurisdiction  of  a  magistrate 
can  never  be  infeiTed  from  the  mere  fact  that  a  statute,  by 
its  phraseology,  implies  that  his  jurisdiction  extends  to  a 
particular  case.** 

§    374.    Bffeot  of  BzpreM  Bnactment  of  Bxifltlng  Rulei. — [It    is 

an  obvious  inference  from  what  has  gone  before,  that  enact- 
ments of  any  specific  provision  on  a  particular  subject  are  not 
to  be  regarded  as  conclusive  declarations  that  the  law  was 
diflFerent  before.*'  Thus,  a  statutory  provision  empowering 
towns  at  their  annual  meetings  to  grant  taxes  on  the  assess- 
ment list  which  should  next  thereafter  be  completed  by  the 
assessors,  was  held  to  be  no  proof  that  they  had  not  that 
power  before.*'  So,  where  an  act  permitting  the  extension 
of  a  market  house  provided  that  one  half  of  tlie  same  should 
be  let  to  country  people  and  the  other  half  to  butchers, 
victuallers,  etc.,  "  any  law,  usage  or  custom  to  the  contrary 
notwithstanding,"  the  former  act  which  had  also  required 
the  setting  aside  of  the  one-half  for  country  people,  and  had 


(a)  R.  y.  EevD,  2  Ex.  D.  108.  capture  within  it  is  bad. 

(&)  59  Geo.  8,  0.  88,  s.  2;  17  &  18  •»  Ludlngton  v.  U.  B.,  16  Ct.  of 

Vict.  c.  104,  8.  627  ;  83  &  84  Vict,  CI.  463. 

c.  00.  8.  52 ;  89  &  40  Vict.  c.  86,  88.  ••  Hersom's  Case,  89  He.  476. 

179,  285  (Hovering.)  Bee  Btate  v.  Miller,  23  Wis.  684, 

(c)  21  &  22  Vict.  c.  109.    Tbe  poet,  §'877. 

three  mile  zone,  too,  is,  in  inter-  ^   Montyille    y.    Haughton,    7 

national  law,  so  far  considered  a  Conn.  548. 

part  of  the  adjoining  land,    that  **  Ibid. 
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prohibited  the  sale  of  beef  therein,  was  held  not  repealed,  as 
to  the  latter  provision,  there  being  no  law,  usage,  or  cnstom 
to  the  contrary  ;  so  that,  nndcr  the  later  act,  the  selling  of 
beef  in  the  part  set  asido  for  the  country  people,  even  by 
such,  remained  prohibited.'*  Nor  is  an  express  declaration, 
in  a  code,  of  a  rule  of  law  or  equity,  any  indication  that  the 
rule  was  otherwise  before. **•  The  application  of  this  principle 
is  all  the  more  obvious  in  the  case  of]  provisions  sometimes 
found  in  Statutes  enacting  imperfectly  or  for  particular  cases 
only  that  which  was  already  and  more  widely  the  law. 
[Sach  enactments]  have  occasionally  furnished  ground  for 
the  contention  that  an  intention  to  alter  the  general  law  was 
to  be  inferred  from  the  partial  or  limited  enactment ;  I'esting 
on  the  maxim,  expressio  unius  est  exclusio  alterius.  But 
that  maxim  is  inapplicable  in  such  cases.'*^  The  only  infer- 
ence which  a  Court  can  draw  from  such  supci'fluons  pro- 
visions (which  generally  find  a  place  in  Acts  to  meet  un- 
founded objections  and  idle  doubts),  is  that  the  Legislature 
was  either  ignorant  or  unmindful  of  the  real  state  of  the  law, 
or  that  it  acted  under  the  influence  of  excessive  caution  ;  and 
if  the  law  be  different  from  what  the  Legislature  supposed 
it  to  be,  the  implication  arising  from  the  Statute,  it  has  been 
said,  cannot  operate  as  a  negation  of  its  existence  (a) ;  and 
any  legislation  founded  on  such  a  mistake  has  not  the  effect 
of  making  that  law  which  the  Legislature  erroneously  assumed 
to  be  so.  Thus,  when  in  contending  that  debts  due  by  cor- 
porate bodies  were  subject  to  foreign  attachment  in  the 
Major's  Court,  the  express  statutory  exemptions  of  the  East 
India  Company  and  of  the  Bank  of  England  were  relied  upon 
as  supplying  the  inference  that  corporate  bodies  were  deemed 
l)y  the  Legislature  to  be  subject  to  that  process,  the  judicial 
answer  was  that  it  was  more  reasonable  to  hold  that  the  two 
great  corporations  prevailed  on  Parliament  to  prevent  all 
questions  as  to  themselves  by  direct  enactment,  than  to  hold 
that  Parliament  by  such  special  enactment  meant  to  deter- 

••  Mayor  of  Philad'a  v.  Davis,  6  897-399. 
Wntt*!  &  S.  (Pa.)  259,  278.  (a)  Per  Cur.  in  MoUwo  v.  Court 

>«>  Nunally  v.  White.    8   Mete,  of  Wards,  L.  R.  4  C.  P.  419.  487 ; 

(Ky.)  584.  and  see  per  Cockbum,  C.  J.,  in 

'°^  See,  as  to  proper  meaning  and  Shrewsbur}'  v.  Scott,  6  C.  B.  N. 

application  of  tills  maxim,  post,  §§  S.  1,  29  L.  J-  68. 
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mine  the  qnestion  in  all  other  cases  adversely  to  corporations 
(a).  A  local  Act  which,  in  imposing  wharfage  dnesfor  the 
maintenance  of  a  harbor  en  certain  articles,  expressly 
exempted  the  Crown  from  liability  in  respect  of  coals  im- 
ported for  the  nse  of  royal  packets ;  and  the  provisions  in 
tnmpike  Acts  (&),  which  exempted  from  toll  carriages  and 
horses  attending  the  Queen,  or  going  or  returning  from  such 
attendance ;  were  not  suffered  to  affect  the  more  extensive 
exemptions  which  the  Crown  enjoys  by  virtue  of  its  preroga- 
tive (o).  [So,  an  express  declaration  that  persons  interested 
in  the  recovery  of  a  penalty  may  be  witnesses  does  not 
operate  as  a  repeal  of  an  earlier  act  autliorizing  parties  tO' 
proceedings  generally  to  be  so."'  Nor  would  a  statute 
amendatory  of  another  and  giving  a  right  of  appeal  in  certain 
N  cases  be  construed  as  showing  that  the  right  did  not  exist 
before  ;"*  nor  an  affirmative  statute  authorizing  a  court  to^ 
permit  a  guardian  to  sell,  etc.,  that  he  had  no  right  to  sell 
without  such  permission.***] 

§  375.  Effeotof  ReoitalBin  sutates.-— A  mere  recital  in  an 
Act,  whether  of  fact  or  of  law,  is  not  conclusive,  but  Courts 
are  at  liberty  to  consider  the  fact  or  the  law  to  be  different 
from  the  statement  in  the  recital,  [nor  is  a  party  estopped 
from  denying  by  plea  and  putting  in  issue  the  existence  of  a 
fact  recited  as  such  even  in  a  public  statute,"*]  unless,  indeed, 
it  be  clear  that  the  Legislature  intended  that  the  law  should 
be,  or  the  fact  should  be  regarded,  as  recited.  If,  for 
instance,  a  road  was  stated  in  an  Act  to  be  in  a  certain  town- 
ship, or  a  town  to  be  a  corporate  borough,  the  statement, 
though  some  evidence  of  the  fact  alleged,  would  be  open 
to  contradiction  (d).  [So,  if  a  statute  recites  that  a  person  is 
a  member  of  a  company,"*  that  a  prior  life-tenant  of  an 

(a)  LondoD  Joint  Stock  Bank  v.  410. 

Mayor  of  London,  1  C.  P.  D.  17.  »•*  Wallace  v.  Holmes,  9  Blatchf. 

(6)  3  Geo.  4,  c.  126,  8.  33,  and  4  65. 

Geo.  4.  c.  95,  s.  24.  "»  Dougherty  v.  Bethune,  7  Ga. 

(c)  Weymouth  v.  Nugent,  6  B.  90. 

&  8.  22,  84  L.  J.  81 ;  Westover  v.  (d)  R    v.  Haughton,  1  E.  &  B 

Perkins.  2  £.  &  E.  57.   28  L.  J.  501,  and  R.  v.  Greene,  6  A.  <&  E. 

227  ;  Smithett  y.  Blythe,  1  B.  &  549.     [And  see  People  v.  Dana,. 

Ad.  509.  


»••  U.   8.  V.  Cigars,  1  Woolw. 
123.     And  comp.  ante,  §  124.  925. 

>•■  Tilford  V.  Ramsey,  43  Mo. 


22  Cal.  11.  ante,  §  122.1 
"•    Scott   V.   Berkely.  3  C.  B. 
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estate  is  dead,'*^  or  that  a  pei'son  has  been  attainted  of  trea- 
aon/^  ^Hbe  coart  will  not  act  apon  such  recitals  without 
farther  evidence,  or  will  allow  them  to  be  contradicted."'^ 
^'  The  highest  value  which  was  ever  put  upon  such  recitals 
was  their  recognition  as  evidence  of  the  facts  contained  in 
them  ;"*  but  this  sanction  was  denied  them  when  thej  formed 
part  of  private  Acts  of  Parliament,  which  were  held  to  be 
binding  upon  none  but  parties  and  privies"**  So,  in  this 
country,  the  recitals  in  a  private  act  arc  evidence  only  as 
against  the  persons  who  procured  the  enactment."*  The 
reason  for  attaching  such  slight  weight  to  the  recitals  in 
statutes  is  given  in  an  early  English  case:  ^^This  recital 
cannot  be  taken  to  proceed  but  upon  information,  and  the 
Court  of  Parliament  may  be  misinformed  as  well  as  other 
Courts ;  none  can  imagine  they  would  purposely  recite  a 
false  thing  to  be  true.  .  .  .  From  hence  it  follows  that  they 
do  not  intend  any  one  to  be  concluded  by  such  recital 
grounded  upon  falsehood,  for  he  who  says  to  the  contrary 
aflBrms  that  their  intention  is  to  oppress  men  wrongfully.""* 
"  When  viewed  as  a  key  to  the  interpretation,"  however,  it 
is  said,  with  much  force,  "  they  should  in  reason  be  deemed 
conclusive  of  the  recited  facts  ;  because,  whether  really  true 
or  not,  they  explain  the  legislative  perspective  in  enacting 
the  statute,  and  only  this  is  in  any  case  gained  by  the  inter- 
preter in  looking  at  the  surroundings.'"'*  As  to  the  expres- 
sion of  opinion  by  the  Legislature,  as  the  inducement  for  an 
enactment,  upon  a  matter  of  fact  of  which  it  is  the  sole 


^^  Cowell  V.  Chambers,  21  Beav. 
619. 

*<^*  Earl  of  Leicester  v,  Heydon, 
Plowd.  884,  898. 

lot  Wilb.,  p.  15. 

"•  Ibid.Vcii.  R.  v.  Sutton,  4  M. 
<&  S.  532 ;  R.  v.  Berenger,  8  M.  <& 
B.  07. 

"»  Cit  Brett  v.  Beals.  Moodv 
&  Malkin.  410  ;  Taylor  v.  Parry,  \ 
M.  <&  G.,  at  p.  019;  Duke  of 
Beaufort  v.  Smith,  4  Ex.,  at  p. 
470 ;  Earl  of  Shrewsbury  v.  Scott, 
6  C.  B.  N.  S..  at  p.  157  ;  Wharton 
Peerage,  13  CI.  &  Fin.,  at  p.  803, 
explained  by  Lord  St.  Leonards 
in  the  Shrewsbury  Peerage,  7  II. 
L.  C,  at  p.  13  :   Kurla  v.  Freccia, 


L.  R.  13Ch.  D.,atp.  482. 

"«  Branson  v.  Wirlh,  17  Wall. 
82.  See,  also.  State  v.  Beard,  1  Ind. 
400,  to  the  efifect  that  recitals  in  the 
preamble  of  a  private  statute  are 
admissible,  and,  uncontradicted 
and  unqualified,  prima  facie 
evidence  of  the  truth  of  the 
matters  recited,  between  the  per- 
son for  whose  relief  it  was  passed 
and  the  State.  And  see  ante, 
§284. 

»"  Earl  of  Leicester  t.  Hey  don, 
ubi  supra. 

»*  Bish.,  Wr.  L. ,  §  50.  See.  also, 
the  statement  there,  that  '*  recita- 
tions in  the  preamble  must  be 
accepted  as,  at  least,  prima  facie 
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judge,  as,  in  an  act  authorizing  a  public  improvement  and 
subjecting  adjacent  landholder  to  taxation  to  defray  its  ex- 
pense, that  it  is  for  the  benedtof  such  persons,  the  correctness 
or  incorrectness  of  such  an  opinion  cannot,  of  course,  be  in- 
quired into  by  the  courts,  but  the  legislative  determination  of 
it  is  binding  upon  thera."'  But  ^.  ^.,]  the  36  and  37  Vict.  c. 
60,  s.  3,  would  hardly,  by  merely  reciting  that  "  an  accessory 
after  tlie  fact"  is  ''by  English  law  liable  to  be  punished  as 
if  he  were  the  principal  offender,"  bo  understood  as  making 
so  important  a  change  of  the  law."* 

§  376.  When  and  how  Erroneous  Aflsumption  by  Legislature  may 
have  Force  of  Bnactment. — [All  the  instances  considered,  in 
which  the  effect  of  producing  as  a  result,  what  was  assumed 
by  the  Legislature  to  exist,  was  denied  to  its  language,  have 
been  of  such  a  character  as  not  to  compel  a  necessary  infer- 
ence] that  the  Legislature  intended  to  alter  the  law,  and  to 
make  it  as  it  was  alleged  to  be.  A  different  effect,  however, 
would  be  given  to  an  Act  which  showed,  whether  by  recital 
or  enactment,  that  it  intended  to  effect  a  change.  If  the 
mistake  is  manifested  in  words  competent  to  make  the  law 
in  future,  there  is  no  principle  which  can  deny  them  this 
effect  (a).  Such  was  the  effect  of  the  4  &  5  Vict.  c.  48, 
which  enacted  that  municipal  corporations  should  be  ratable 
in  respect  of  their  property,  as  though  it  were  not  corporate 
property;  but  that  such  property,  when  lying  wholly  within 
a  borough  the  poor  of  which  were  relieved  by  one  entire 
poor  rate,  should  continue  exempt  from  ratability  "  as  if 
the  Act  had  not  passed."  When  the  Act  was  passed,  the 
general  opinion  was  that  such  property  was  exempt;  but 
later  decisions  settled  that  it  was  not.  It  was  held  that  the 
above  enactment  exempted  them,  notwithstanding  the  final 
words,  which  were  considered  as  not  conveying  a  different 


and perbape  conclusively,  correct;" 
citing  Sedgw.  66;  R.  v.  Sutton,  4 
M.  &  8.  582;  Elmondorff  v.  Car- 
michael,  8  Litt.  (Ky.)  472;  McRey- 
nolds  V.  Smallliouso,  8  Bush  (Ey.) 
447,  456;  Allison  v.  R  R.  Co.,  10 
Id.  1;  Branson  v.  Wirth,  17  Wall. 
82,  44,  and  referring  to  R.  v. 
Haughton,  1  Ellis  &  B.  501;  U.  8. 
V.  Olaflin,   97  U.  8.  646,  and  as  to 


resolutions  of  the  Legislature,  to 
Comm'rs  v.  State,  9  GUI  (Md.) 
879. 

"'  People  V.  Lawrence,  86  Barb. 
(N.  Y.)  177.     See  post.  §  421. 

"•  See  per  Lord  Chelmsford,  in 
Jones  V.  Mersey  Docks,  11  H.  L. 
C,  at  p.  518. 

(a)  Per  Cur.  in  P.  M.  Qenl.  v. 
Early,  12  Wheat.  148. 
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intention  (a).  One  ground  on  which  the  Exchequer  Chamber 
held  that  the  attesting  words,  ^'on  the  true  faith  of  a 
•Christian,"  of  the  abjuration  oath  were  essential  parts  of  the 
oath,  was  that  Parliament  had  put  that  construction  on  them, 
when  allowing  the  Jews,  a  few  years  after  enacting  the  oath, 
to  omit  those  words  when  the  oath  was  tendered  to  them  ex 
officio  {b).  [Thus,  a  proviso  to  a  statute  declaring  an  act 
lawful  which  was  so  before,  that  nothing  contained  in  the 
statute  should  be  construed  to  permit  the  doing  of  some 
other  thing  within  its  general  provisions,  equally  lawful 
before,  would  undoubtedly  have  the  effect  of  prohibiting  the 
latter  thing  for  the  future.*"  And  conversely,  where  a 
4statute  in  forbidding  conveyances  of  land  to  be  made  in  a 
particular  manner,  clearly  indicated  an  intention  that 
•conveyances  previously  so  made  were  to  be  regarded  as  valid, 
it  was  held  operative  to  sustain  the  same."*  So,  an  act 
imposing  a  penalty  for  the  improper  use  of  sidewalks  con- 
strued by  individuals  in  unincorporated  villages  was  referred 
to  as  distinctly  recognizing  the  right  to  construct  the  same, 
and  thus  relieving  them  of  the  objection  of  being  public 
nuisances."*  Where  a  constitutional  provision  postponed 
the  date  of  the  going  into  effect  of  statutes  "  unless  otherwise 
provided,"  the  fact  that  other  statutes  alluded  to  a  certain 
act  passed  at  the  same  session  and  in  pari  materia  as  being  in 
force,  was  held  to  give  it  immediate  effect.'** 

§  377.  [Even  penal  jurisdiction  has  been  held  to  be 
conferred  upon  justices  of  the  peace  as  by  necessary  impli- 
oation,  by  a  statute  expressly  assuming  it  to  exist  and 
explicitly  regulating  the  details  of  its  exercise.***]     A  Statute 

(a)  R.  V.  Oldbam,  L.  R.  8  Q.  B.  immoral  consideration,  it  being  but 

474.  a  recognilion  of  the  principle  that 

(6)  1  Geo.  1,  St.  2,  10  Geo.  1,  c.  an  instrument  or  obligiiiion,  given 

4;  Salomons  v.  Miller,  8  Ex.  778.  by  a  man  to  a  woman  with  whom 

'"  Slate  V.   Eskridge,   1    Swan  be  lived  in  such  a  relation  would 

(Tenn.)  413.  not,  because  of  the  same,  be  void: 

»'8  MoArthur  v.  Allen,  8  Cin.  L.  Cusack  v.  WhUe,  3  Mill  (S.    C.) 

Bui.  (O.)  771.  279. 

"»  Com'th  V.  Hauck,  103  Pa.  St         "«  Swann    v.    guck,  40    Miss. 

S36,  537.     But  a  statute  prohibiting  268. 

a  married  man  from  conveying  to  a         "'  State  v.  Miller,  23  Wis.  634. 

woman    with    whom  he  lived    in  though  the  decit^ion  concedes  that 

adultery  more  than  one-fourth  of  a  mere  unfounded  assumption  by 

his  estate,  would  uot  be  deemed  to  the  Legislature  of  the  existence  of 

sanction  a  contract  founded  on  an  a  particular  jurisdiction  would  Aot 
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of  the  XJnited  Statee  enacted  that  the  district  court  should, 
in  certain  cases,  have  concurrent  jurisdiction  with  the  state 
and  circuit  courts,  as  if  (contrary  to  the  fact)  the  district 
4!ourt  had  not  already,  and  the  circuit  court  had,  jurisdiction 
But  though  the  language  plainly  indicated  only  the  opinion 
that  the  jurisdiction  existed  in'the  circuit  court,  and  not  an 
intention  to  confer  it,  this  eflFect  was  nevertheless  given  to 
the  Act,  to  prevent  its  being  inoperative,  and  to  carry  out 
what  was  the  obvious  object  of  the  Act  {a).  The  district 
court  could  not  have  had  concurrent  jurisdiction  with  the 
circuit  court,  unless  the  latter  could  take  cognizance  of  the 
fiame  suits. 

§  878.  Change  of  Itangnage. — The  presumption  of  a  change 
of  intention  from  a  change  of  language,  of  no  great 
weight  in  the  construction  of  any  documents,  seems 
entitled  to  less  weight  in  the  construction  of  statutes  than 
in  any  other  case ;  for  the  variation  is  often  to  be  accounted 
for,  not  only  by  a  mere  desire  of  improving  the 
graces  of  style,  and  of  avoiding  the  repeated  use  of  the 
same  words  (J),  but  from  the  circumstance  that  Acts  are 
often  compiled  from  diflFerent  sources;  and  further,  from 
the  alterations  and  additions  from  various  hands  which  they 
undergo  in  their  progress  through  Parliament.  Though  the 
fitatute  is  the  language  of  the  three  estates  of  the  realm,  it 
fieems  legitimate,  in  construing  it,  to  take  into  consideration 
that  it  may  have  been  the  production  of  many  minds  ;  and 
that  this  may  better  account  for  the  variety  of  style  and 
phraseology  which  is  found,  than  a  desire  to  convey  a  dif- 
ferent intention.  There  is  no  difference  between  a  "  stream" 
and  a  "  river  "  in  the  24  &  25  Vict.  c.  109,  ss.  27,  28,  {c)  ; 
nor  between  "  ordinary  luggage"  in  an  Act,  and  '*  personal 
luggage"  in  a  bylaw  ;  {d)  [nor  between  the  words  ''the 
family  of  any  married  woman,"  in  the  body  of  a  section  of 

Alone   be   sofflcient   to  create  it:  ley  v.  Perks,  L.  R.  1  Q.  B.  457, 

eee  Hersom's  Case,  89  Me.  476,  ante,  And  TiOrd  Abinger  in  li.  v.  Frost, 

§  873.  9  C.  &  P.  106. 

(a)  P.    M.    Genl.    v.    Early,  13  (e)  RoUe  v.  Whyte,  L.  R.  8  Q.  B. 
Wheat.    186.     [Compare,    on   the  805. 

subject  of  implied  grant  of  juris-        (d)  Hudston  v.  Midland  R.  Co., 
diction,  ante.  §§  155,  156.]  L.  R.  4  Q.  B.  866. 

(b)  Per  Blackburn,  0.,   in   Had* 
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an  act,  and  "  the  family  of  tho  said  husband  and  wife,"  in  a 
proviso  thereto,  the  section  making  her  liable  for  debts  con- 
tracted by  her  for  necessaries  for  the  support  and  maintenance 
the  former,  and  the  proviso  declaring  that  judgment  should 
not  be  rendered  against  her  except  npon  proof  that  the  con- 
tract was  her  contract,  incurred  for  articles  necessary  for  the 
latter.'"]  So  there  is  no  material  diflference  between  "  suf- 
fering" and  "knowingly  suflfering"  persons  to  gamble  in  a 
public  house  (a).  To  "^  turn  cattle  loose "  on  a  public 
thoroughfare,  which  is  subject  to  a  penalty  by  the  Police  Act, 
2  &  3  Vict.  c.  47,  s.  54,  is  substantially  identical  with  **  leav, 
ing  cattle  "  there  "  without  a  keeper,"  contrary  to  the  High- 
way Act,  5  &  6  Will.  4,  c.  60,  s.  74  (J) ;  and  the  definition 
in  the  6  &  7  Yict.  c.  86,  of  a  hackney  carriage,  as  a  carriage 
plying  for  hire  in  "any  public  place,"  is  identical  in  mean- 
ing with  the  earlier  Act,  1  &  2  Will.  4,c.  22,  which  defined 
it  as  plying  for  hire  in  any  *'  street  or  road  "  (<?).  It  may 
be  questioned  whether  too  much  importance  has  not  some- 
times been  attached  to  a  variation  of  language  {d).  An  Act 
which  enacted  that  "  it  shall  and  may  be  lawful "  for  a  jus- 
tice to  hear  a  certain  class  of  cases  under  50^.,  and  that  pen- 
alties above  that  sum  '^  shall "  (e)  Be  sued  for  in  the  Superior 
Courts,  was  held  equally  imperative  in  both  cases,  even 
though  the  effect  was  to  oust  the  jurisdiction  of  the  Su- 
perior Courts  in  the  former  (y*J.  So,  though  one  section  of 
the  3  Geo.  4,  c.  39,  made  a  warrant  of  attorney  to  confess 
judgment,  if  not  filed  within  twenty-one  days,  "  fraudulent 
and  void  against  the  assignees"  in  bankruptcy  of  the  debtor 
and  another  made  it  "  void  to  all  intents  and  purposes,"  if 
the  defeasance  was  not  written  on  the  same  paper  as  the 
warrant,  it  was  held,  notwithstanding  the  dissimilarity  of 
the  language,  that  the  latter  section  was  not  more  extensive 
than  the  former,  but  made  the  warrant  of  attorney  void 

»"  Murray  v.  Keyes,  85  Pa.  St.  bery.  L.  R.  7  Ex.  869. 

884.  890.  (d)  See  ex.  gr.  R.  v.  South  Weald, 

(a)  9  Qeo.   4.   c.   61  ;  86  &  86  6  B.  &    8.  891;  Exp.  Jarman,  4 
Vict.  c.  94 ;  Bosley  v.  Davics,  1  Q.  Ch.D.  885. 

B.  D.  84.  (e)  25  Qeo.  8,  c.  51.     See  ex.  gr. 

(b)  Slierborn  v.  WcHs,  8  B.  &  S.     Haldaue  v.  Beauclerk,  8  Ex.  658; 
784,  82  L.  J.  M.  C.  179.  Montague  v.  Smith,  17  Q.  B.  688. 

,  (c)  Skinner  v.  Usher.  L.   R.  7     21  L.  J.  78. 
Q.  B.  423;  and  eee  CurtiB  v.  Em-         (/)  Gates  v.  Knight.  8T.  R.  443 
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only  aB  against  the  assignees  (a).  The  137th  section  of  the 
Bankrupt  Act  of  1849,  which  made  judges'  orders,  given 
by  consent  by  a  "  trader,"  null  and  void  to  "  all  intents  and 
purposes,"  unless  filed,  wu&  held  to  have  no  more  extensive 
meaning  than  the  provision  just  cited  of  the  3  Geo.  4,  c.  39. 
The  word  "  trader,"  which  is  used  in  the  same  and  the  pre- 
ceding sections,  was  held  to  be  confined  to  traders  who 
afterwards  became  bankrupt ;  though  the  word  "  bankrupt " 
was  used  in  all  the  other  sections  relating  to  the  subject. 
All  of  them,  however,  were  prefaced  by  the  preamble  that 
they  related  to  '*  transactions  with  the  bankrupt  "  (J). 

§  379.  It  has  been  seen  that  the  change  of  language  in  the 
later  of  the  two  statutes  on  the  same  subject  has  sometimes 
the  effect  of  repealing  the  earlier  provision  by  implication 
(<?).  But  in  those  cased  the  change  was  too  significant  of  a 
changed  intention  to  save  the  earlier  Act  even  from  a  form 
of  repeal  which  is  not  favored  in  judicial  interpretation.  ^ 
The  change  would  make  no  difference  in  the  sense,  when 
the  omitted  words  of  the  earlier  enactment  were  unnecessary. 
Thus,  where  the  first  Act,  after  enacting  that  in  an  ^'  indict- 
ment "  for  murder  the  manner  or  means  of  death  need  not 
be  stated,  superfluously  provided  that  th*e  term  '^  indictment " 
slionld  include  ''  inquisition,"  which  it  did  ex  vi  termini, 
without  any  such  provision  {d),  and  a  subsequent  consolida- 
tion Act  repealed  and  re-enacted  the  same  enactment,  omit- 
ting the  unnecessary  interpretation  clause  ;  it  was  held  that 
the  word  ^*  indictment "  was  to  be  read  in  its  full  and  estab- 
lished meaning,  and  not  in  the  restricted  sense  in  which  the 
Legislature  apparently  understood  it  in  the  earlier  statute  (^). 
So,  the  Merchant  Shipping  Act  of  1854,  which  required, 
following  an  earlier  Act,  that  the  transfer  of  ships  should  be 
registered,  but  omitted   the  proviso  of  the  earlier,   which 

(a)  Morris  v.  Mellin,  6  B.  4fe  C.  P.  429. 

446,  9  D.   &  R   603;  Bennett  v.  (<?)  Se6  ex.  gr.  West  v.  Francis. 

Daniel,    10   B.    &    C.    500.    diss.  6  B.  &  A.  737. 

Holroyd^  J.,  and  Parke.  J.;  nnd  (d)  2  Hale  155;  Witbipole's Case. 

Rolfe.  B..  inBrvan  V.   Child,  1  L.  Cro.  Car.   134.     Aliter  'Mnforma- 

M.  &  P.  487.    See,  also,  Myers  v.  tion,"  U.  v.  Slalor,  8  Q.  B.  D.  267. 

Vcitcb.  L.  R.  4  Q.  B.  649 ;  R.  v.  51  L.  J.  246. 

Tone.  1  B.  &  Ad.  561.  (e)  R.  v.  Ingham,  6  B.  &  8.  257. 

(5)  Byran  v.  Child,   1  L.  M.  &  83  L.  J.  183. 
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declared  that  a  transfer  not  registered  shonld  not  be  valid 
for  any  purpose  whatever,  was  construed  as  making  such  a 
transfer  void,  notwithstanding  the  omission  of  the  proviso 
(a.)  The  8  &  9  Vict.  c.  106,  which,  after  repealing  a  simi- 
lar enactment  of  the  preceding  session,  made  certain  leases 
void  when  not  made  by  deed,  was  construed  as  leaving  the 
unsealed  document  valid  as  an  agreement;  although  the 
repealed  Act  had  an  express  provision  to  that  efEect,  which 
the  repealing  one  omitted  (J). 

§  380.  Omission  of    Material  Words  in   Former  Phraseology- 
Supplied. — Even  where  the  omitted  words  were  material  to 
the  sense,  but  might  be  implied,  the  omission  would  not,  in 
itself,  be  cotisidered  material ;   if  leading  to  consequences 
not  likely  to  be  intended.     Thus,  although  the  Bankruptcy 
Act  of  1869,  in  making  an  assignment  by  a  debtor  of  all  his 
property  an  act  of  bankruptcy,  omitted  the  words  "  wifh 
intent  to  defeat  or  delay  his  creditore  "  which  had  been  in 
former  Acts,  it  was  held  that  no  alteration  had  been  made  in 
the  law ;  for  those  words  had  been  really  superfluous  and 
misleading  {c).     A  statute  which  requii'ed  witnesses  before 
an  election  commission  to  answer  self-criminating  questions, 
and  indemnified   them  from  prosecution  for  the  offences 
confessed,  if  the  commissioners  certified  that  they  })ad  ans- 
wered  the  questions,  was   held  not   to  differ  substantially 
from  an  earlier  one,  which  gave  the  indemnity  only  when 
it  was  certified  that  the  answers  were  true.     The  Court 
shrank  from  inferring,  from  the  mere  dissimilarity  of  the 
terms  of  the  two  Acts,  and  though  the  omitted  words  were 
material,  the  improbable  intention,  in  the  later  one,  to  pro- 
tect a  witness  who  had  answered,  indeed,  in  point  of  fact, 
but  had  answered  falsely  or  contemptuously  (rf).     [So,  where 
an  act  permitting  divorce  on  the  ground  of  desertion  required 

(a)  Liverpool  Borough  Bank  v.  (c)  Be  Wood,  L.  R.  7  Ch.  309. 

Turner,  2  DeG.,  F.  &  J.  502,  30  L.  See  Horn  v.  Ion,  4  B.  &  Ad.  7a 

J.  879.  See  also  Exp.  Copeland,  2  DeG.. 

(6)  Bond  v.  Rosling.  1  B.  &  8.  M.  &  G.  9. 

371.  SOL.  J.  227  ;  Parker  v.  Tas-  (d)  K  v.  Hulme,  L.  R.  5  Q.  B. 

well,  2  DeG.  &  J.  559,  27  L.  J.  877.      See  Duncan  v.   Tindall,  13 

212;perByle8,  J.,inTidey  v.  Mol  C.  B.  foS  ;  Hughes  v.  Morris,  2 

lett,  16  C.  B.  N.  S.  298,  83  L.  J  DeG..  )<t:  &  G.  849 ;  McCalmont  v. 

235.  Rankin,  Id.  408. 
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that  the  desertion  be  "without  the  consent  of  the  party 
deserted,"  and  a  later  act  omitted  those  words,  it  was  held 

that  they  were  implied  in  the  phrase  "  deserted."*"] 

§  381.  Variations  of  Phraseology  Treated  as  Insignificant. — It 
has,  indeed,  been  said  that,  generally,  statutes  in  pari 
materia  ought  to  receive  a  uniform  construction,  notwith- 
standing any  slight  variations  of  phrase ;  the  object  and 
intention  being  the  same  (a).  It  would  be  difficult,  at  the 
present  time,  to  give  countenance  to  the  doubt  whether  an 
Act  which  made  it  felony  to  steal  "  horses,"  in  the  plural 
applied  to  the  stealing  of  one  horse,  in  consequence  of  an 
earlier  Act  having  made  it  felony  to  steal  '*  any  horse  "  in 
the  singular  (}).  The  general  language  of  a  statute  which 
repealed  one  of  limited  operation,  and  re-enacted  its  pro- 
Tisions  in  an  amended  form,  would  be  construed  as  equally 
limited  in  operation,  unless  an  intention  to  extend  it  clearly 
appeared  (c).  [The  importance  of  the  principle  which  attaches 
slight  weight  to  mere  changes  of  phraseology,  is  particularly 
manifest  in  the  construction  of  statutes  that  are  substantially 
re-enactments,  or  that  are  intended  as  revisions  or  consolida- 
tions of  othere.  As  to  such  enactments,  it  is  well  settled  in 
this  country,  that,  in  the  absence  of  an  intention  to  change 
the  law,  sufficiently  clearly  appearing  from  other  guides  of 
interpretation,  or  unless  the  change  is  such  as,  in  itself,  to 
render  such  an  intention  manifest  and  certain,  mere  varia- 
tions in  the  language  of  such  enactments  from  the  language 
of  former  statutes  on  the  same  subject,  under  which  the  law 
has  become  settled,  will  not  be  regarded  as  intended  to  call 
for  adiflEerent  construction."*  And  so,  too,  where  the  mean- 
ing of  the  phrase  in  the  former  statute  was  made  clear  by 


»«» Ford  V.  Ford,  148  Mass.  577, 
578. 

(a)  Per  Cur.  in  Murray  v.  E.  I. 
Co.,  2  B.  &  A.  215,  referring  to  the 
Statutes  of  Limitations. 

(b)  2  Hale,  »65. 

{e)  Per^  Cur.  in  Brown  v. 
McLachbiD,  L.  R  4  P.  C  548. 

»^ .Yates'  Case,  4  Johns.  (N.  Y.) 
318  ;  Re  Brown,  21  Wend.  (N.  Y.) 
-810,  Dominick  v.  Michael,  4  Sandf. 
<N.  Y.)  874  ;  Theriat  v.  Hart,  2 
Bill  (N.  Y.)  380 ;  People  v.  Den- 


ning. 1  Hilt.  (N.  Y.)  271 ;  Crosswell 
V.  Crane.  7  Barb.  (N.  Y.)  191  ; 
Hoffman  v.  Dolihanty,  13  Abb. 
Pr.  (N.  Y.)  388  ;  Douglas  v.  Doug- 
las. 5  Hun  (N.  Y.)  140 ;  Chambers 
V.  Carson,  2  Whart.  (Pa.)  9:  Com'th 
V.  Rainey.  4  Watts  &  S.  (Pa.)  180  ; 
Hughes  V.  Farrar,  45  Me.  72 ; 
Burnham  v.  Stevens,  83  N.  H. 
249  ;  McNamara  v.  R.  R  Co.,  12 
Minn.  388  ;  Gaston  v.  Mcrriam.  83 
Id.  271 ;  Conger  v.  Barker,  11  Ohio 
St.  1  ;  Overfleld  v.  Sutton,  1  Meic. 
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the  act  itself  ;"*  aud  especiallj  so,  when  the  revision  in 
which  tlie  departures  from  the  former  phraseology  occur  was 
designed  to  "  condense  as  far  as  practicable "  the  former 
^legislation  on  the  various  subjects  embraced  by  it,"*  To 
illustrate :  An  act  directing  sheriffs,  etc.,  to  give  certain 
recognizances  and  bonds  for  the  faithful  execution  of  their 
duties,  provided,  that  actions  might  be  instituted  upon  such 
recognizance  by  individuals  aggrieved,  "  and  if  upon  such 
suit  it  shall  be  proved  what  damage  hath  been  sustained, 
and  a  verdict  and  judgment  shall  be  thereupon  given, 
execution  shall  issue  for  so  much  only  as  shall  be  found  by 
the  said  verdict  and  judgment  with  costs,  which  suits  may 
be  instituted,  and  the  like  proceedings  be  thereupon  had,  as 
often  as  damage  shall  be  so  as  aforesaid  sustained."  Under 
this  act,  it  was  held,*"  that,  in  a  suit  upon  the  recognizance, 
the  judgment  was  not  to  be  entered  for  the  penalty  for  the 
use  of  those  interested,  but  for  the  damage  sustained  by  the 
party  suing.  An  act  was  subsequently  passed  "relative  to 
bonds  with  penalties,  and  oflScial  bonds,"  which  provided 
that  "every  bond  or  obligation  which  shall  be  given  to  the 
Commonwealth  by  any  public  oflScer,"  may  be  sued  and 
prosecuted  in  the  manner  therein  prescribed,  i,  e.,  permit- 
ting only  one  suit  and  one  judgment  to  be  entered,  and  the 
interest  of  all  persons  aggrieved  to  be,  from  time  to  time, 
suggested  on  the  record,  and  proceedings  to  be  had  by  writs 
of  scire  facias  on  such  judgments  to  ascertain  the  amounts 
winch  each  may  be  entitled  to  recover.  So  much  in  the 
earlier  act  as  related  to  proceedings  on  the  oflSciul  bond  of 
the  sheriff  was  clearly  supplied  and  therefore  repealed  by 
the  later  act.  It  was  claimed,  however,  that  "  every  bond 
and  obligation  "  included  also  tlie  recognizance,  which  is 
defined  to  be  an  "  obligation  of  record."*"  The  earlier  act 
throughout,  used  the  word  "  obligation  "  in  contradistinction 
to   *' recognizance."     The    later   act   employed    the  term 

"  bond  or  obligation,"  except  in  two  paragraphs,  in  the  one 

• 

(Ky.)  631 ;  Allen  v.  Ramsey,  Id.  ^"  See  Wolverton  v.  Oom'th,  7 

635 ;  Ennis  v.  Crump,  6  Tex.  84  ;  Serg.  &  R.  (Pa.)  278. 

and  ca?es  infra.  »*»  3  Blackst.,  Comm.  341  ;  Will 

»**  Don  rlaa  v.  Douglas,  supra.  iamson  v.  Mitchell,  1  Pen.  &  W 

*'•  Hughes  V.  Farrar,  supra.  (Pa.  Ml. 
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of  which  in  the  words  were  "  Buch  bond,"  in  the  other 
^*  any  bond  as  aforesaid."  The  remedies  given  in  these  por- 
tions of  the  statute  being  thns  clearly  confined  to  the  bonds, 
which,  if  the  words  "  bonds  or  obligations "  in  the  other 
parts  of  the  act  were  to  include  recognizances  and  therefore 
repealed  the  earlier  act  as  to  snch  also,  would  leave  the 
system  of  roii^edies  provided  incomplete,  it  was  held  that 
the  change  from  the  phrase  "  obligation  "  to  that  of  "  bond 
or  obh'gation  "  did  not  make  the  latter  mean  anything  differ- 
ent from  the  former,  and  that  consequently,  as  concerned 
the  sheriff's  recognizances,  the  latter  act  did  not  change  the 
former/**  An  act  originally  read  that  no  person  holding 
office,  etc.,  should  be  liable  to  military  or  jury  duty,  nor  to 
arrest  on  civil  process,  or  to  service  of  subpoenas,  etc.,  while 
actually  on  duty.  It  was  re-enacted  with  the  change  of  the 
"nor  "into  "or,"  and  of  the  "or"  into  "nor."  It  was 
claimed,  on  the  strength  of  thii  change,  that  the  phrase 
"while  actually  on  duty"  must  be  construed  as  limiting 
only  the  clause  relating  to  service  of  subpoenas.  But  the 
eourt  refused  to  recognize  such  as  the  effect  of  so  slight  a 
change  of  phraseology.*"*  Where  an  act  inflicted  a  punish- 
ment upon  the  father  or  mother  abandoning  his  or  her  child, 
and  a  revision  of  laws  embodying  the  act  referred  to  inflicted 
the  punishment  "  if  the  father  and  mother,"  etc.,  it  was 
held,  that,  as  the  variation  in  the  language  was  too  slight  to 
raise  a  presumption  that  the  Legislature  intended  to  change 
the  law,  "  and "  should  be  read  "  or,"  in  the  revision.*" 
Conversely,  a  substitution,  in  a  re-enactment  of  an  earlier 
statute,  of  "  unlawful  or  forcible  entry,"  was  read  "  unlaw- 
ful and  forcible  entry,"  as  in  the  original  act.***     And  where 

'^McMicken  V.  Com'tb,  58*  Pa.  the  merits  Iny  under  the  nets  on 

St.  218.    The  Pennsylvania  acts  of  1889  and  1854  from  the  Judgment 

1889  and  1854directe(l certain  courtK  of  the  lower  to  the  Supreme  Court : 

to  **  proceed  upon  the  merits  of  the  Election  Cases,  65  Pa.   St.  20  ;  it 

complaint  and    determine  finally  vr&a  held  that  none  lay  under  the 

concerning"  certain  election  con-  act  of  1874  :  Carpenters  App.,  11 

tests  ;  the  constitution  of  1874,  art  W.  N.  C.  163. 
viii,  §  17,  directs  that  the   "trial         »» Coxton    v.     Dolan,    2   Daly 

and    determination"   of   election  fN".    Y.)  66.    See  this   case,  post, 

contests  shall  be  by  the  courts,  and  |§  414,  415. 

the  act  of  1874  directs  that  certain         »"  State  v.  Smith,  46  Iowa,  670. 
election  con  tests  shall  be  "  tried  and         '"  Winterfield    v.    Strauss,     24 

determined "   by   certain    courts.  "Wis.  894, 
It  had  been  hela  that  no  appeal  on 


534 


OHANOE  OF   LANOUAGE. 


[§38» 


an  act  passed  in  1866,  amended  and  re-enacted  another,, 
passed  in  1858,  providing  that  every  conveyance  not  recorded 
should  be  void  as  against  attachment  and  judgment  credi- 
tore,  but  omitted  the  v^ords  "hereafter  made,"  wliich 
V7ei*e  in  the  act  of  1858,  it  was  held,  nevertheless,  not  to 
apply  to  conveyances  executed  before  the  latter  statute  had 
been  passed."'  All  the  more  self-evident  is  this  rule,  where 
the  variation  in  the  language  of  the  later  act  is  only  designed 
to  adopt  by  precise  language  the  construction 'placed  upon 
the  former  one/**] 

§  382.  When  Difforenoe  in  X«angaage  Indicative  of  Difference  in 
Meaning. — As  the  Same  expression  is  presumed  to  be  used  in 
the  same  sense  throughout  an  Act,  or  a  series  of  cognate 
Acts,  so  a  difference  of  language  may  be  prima  facie  regarded 
as  indicative  of  a  difference  of  meaning  (a).  ['*  Indeed,  the 
words  of  a  statute,  when  unambiguous,  are  the  true  guide  tv> 
the  legislative  will.  That  they  differ  from  the  words  of  a 
prior  statute  on  the  same  subject,  is  an  intimation  that  they 
are  to  have  a  different  and  not  the  same  construction,  for  it 
is  as  legitimate  a  use  of  the  legislative  power  to  alter  prior 
statutes  as  to  displace  the  common  law.""*]  A  man  who- 
sends  his  servants  or  his  dogs  on  the  land  of  another,  would 
be,  in  law,  as  much  a  trespasser  as  if  he  had  entered  on  the- 
land  in  pei-son  (6)  ;  but  an  Act  which  imposed  a  penalty  for 
committing  a  trespass  ''by  entering  or  being"  upon  land^ 
would  be  construed  as  limiting,  by  these  superadded  words,, 
the  trespass  to  a  personal  enti*ance  {6).  The  59th  section  of 
the  Pilot  Act,  6  Geo.  4,  c.  125,  which  exempts  from  com- 


^^  GastOD  y.  Merriam,  83  Minn. 
271.  See  Bishop  v.  Schneider,  46 
Mo.  472,  where,  under  a  provision 
of  the  General  Statutes,  adopted  in 
1865,  tlmt,  so  fur  as  they  are  the 
same  with  those  of  existing  laws, 
they  shall  be  construed  as  continu- 
ing the  latter  in  force,  and  not  as 
new  cnacimcnts,  it  was  held  that 
a  provision  curing  defects  in  con- 
veyances "  heretofore  "  made,  iden- 
tical with  A  provision  of  an  act 
Dossed  in  1855,  was  confined  in  its 
operation  to  conveyances  made  be- 
fore the  last  mentioned  act. 

*•*  Com'th  V.  Messenger,  4  Masa. 


462  ;  Movere  v.  Bunker,  29  N.  U. 
420. 

(a)  Per  Lord  Tenterden  in  R.  v. 
Great  Bolton.  8  B.  &  C.  74  ;  Rick> 
ett  V.  Met.  R.  Co.,  L.  R.  2  H.  L. 
207.  [Lehman  v.  Robinson,  5^ 
Ala.  2i9  ;  Rutland  v.  Mendon,  I 
Pick.  (Mass.)  154.1 

»«  Rich  V.  Keyser.  54  Pa.  St.  86^ 
per  Woodward.  C.  J.,  at  p.  89. 

{h)  Baker  v.  Berkeley.  3  C.  &  P. 
83;  Dimmock  v.  AUenby,  7  Taunt. 
489. 

(c)  R.  V.  Pratt,  4  E.  &  B.  860; 
and  see  Read  v.  Edwards,  17  C.  B. 
N.  S.  246. 
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palsorj  pilotage  any  ship  whatever  which  "is"  within  the 
limits  of  the  port  to  which  ehe  belongs,  was  construed  as 
exempting  from  computsory  pilotage  a  London  vessel  while 
within  the  port  of  Loudon,  though  on  a  voyage  from 
'Bordeaux ;  but  she  would  not  have  been  exempted  under 
the  379th  section  of  the  Merchant  Shipping  Act  of  1854, 
which  exempts  ships  "navigating"  within  the  limits  of  the 
port  to  which  they  belohig  (a).  [Where  one  act  of  1772, 
authorizing  summary  proceedings  to  oust  a  tenant,  required 
tliree  months'  notice  before  application  for  that  purpose 
to  the  justices,  and  a  later  one  of  1863,  three  months' 
notice  before  the  expiration  of  the  term,  it  was  held 
that  the  same  meaning  could  not  be  properly  given  to  the 
latter,  as  had  been  gived  to  the  earlier  act,  and  that,  therefore, 
it  did  not  opemte  as  a  repeal  of  the  same,  but  gave  an 
additional  remedy.*"  "  The  Legislature  of  1863  must  be 
presumed  to  have  known  what  the  language  of  the*  Act  of 
1772  was,  and  what  judical  construction  had  been  placed 
upon  it.  Then,  knowing  this,  and  yet  not  following  it,  did 
they  not  mean  that  we  should  construe  their  language 
according  to  its  ordinary  import  ?""' 

§  883.  Variation  of  lianguage  in  Same  Act. — [The  rule  that 
different  expressions  indicate  a  different  intent  applies,  of 
course,  also  to  expressions  within  the  same  act.]  Thus, 
where  one  section  of  the  Adulteration  of  Food  Act  imposed 
a  penalty  for  selling,  as  unadulterated,  articles  of  food  which 
were  adulterated  ;  and  another  provided  that  the  seller  of  an 
article  of  food  who,  knowing  that  it  was  mixed  with  a  foreign 
substance  to  increase  its  bulk  or  weight,  did  not  declare  the 
admixture  to  the  purchaser,  should  be  deemed  to  have  soUl 
an  adulterated  article ;  the  former  section  would  reach  a 
seller  who  was  ignorant  of  the  adulteration ;  since,  where 
knowledge  was  intended  to  be  an  element  in  an  offence  under 

(a)  The  Stettin,  Br.  &  Lush.  199.  in  itself  very  sigDiflcant,  was  aided 

But  see  Genl.  St.  Nav.  Co.  v.  Brit,  by   the    presumption    against   an 

&  Colon.  St.  Nav.  Co.,  L.  R.  4  Ex.  intention  to  repeal;  as,  in  the  case 

288.  of  McMicken  v.  Com'th,  68  Pa.  St. 

'■•  Rich  V.  Keyser,  supra.  218.  ante,  g  881,  was  the  contrary 

'*'  Ibid.,   at  p.   89.    It  will  be  construction  of  the  language  there 

observed,   that,  in  this  case,  this  before  the  court, 
effect  of  the  change  of  language, 


\ 
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the  Act,  the  Legislature  had  conveyed  its  intention  in  express 
terms  (a).  In  an  Act  (69  Geo.  3,  c.  60)  which  provided 
that  no  person  should  acquire  a  settlement  in  a  parish 
bj  a  forty  days'  residence  in  a  tenement  rented  by  him, 
unless,  if  a  house,  it  was  '^  held,"  and  if  land,  it  was 
"  occupied "  by  him  for  a  year,  effect  was  given  to  the 
two  different  words  as  expressing  different  ideas,  by  holding 
that  a  house  need  not  be  "  occupied  "  for  the  purpose  of 
acquiring  a  settlement  (b) ;  though,  it  was  observed,  this  was 
probably  not  really  intended  by  the  Legislature  (e).  The 
9  Geo.  4,  c.  14,  which  admits  of  no  acknowledgment 
of  a  debt  to  bar  the  Statute  of  Limitations  unless  it  be 
signed  by  "the  party  chargeable  thereby,"  was  held  not 
satisfied  by  the  signature  of  an  agent,  partly  because  other 
provisions  spoke  expressly  of  agents  as  well  as  of  principals, 
and  thus  showed  that  the  Legislature  had  not  in  its 
contemplation  the  maxim  that  qui  facit  per  alium  facit  |^r 
se  (d).  [And  so,  in  a  case  already  referred  to,*"  the  use  of 
the  word  "  bond "  in  the  portions  ol:  the  act  giving  the 
remedy,  narrowed  the  construction  of  the  phrase  "  bond  or 
obligation  "  previously  used,  and  precluded  their  construction 
as  embracing  recognizances. 

§  384.  Omitted  Words  of  Barlier  Act  when  not  supplied  in  Later. 

— [An  omission  in  a  later  Act  of  words  used  in  an  earlier 
one,  and  not  supplied  by  any  natural  sense  of  the  words 
employed*'*  or  suggested  by  the  interaction  of  some  other 
rule  of  construction,"*  cannot  be  read  into  the  later  statute 
so  as  to  restrict  its  operation  ;"*  although  it  may  seem  likely, 
that   the  omission    of   the  qualifying  words  was  uninten- 

(a)  Fitzpatrick  v.  Kelly,  L.  R.  8  429;  Wiley  V.  Crawford,  1  E..  B. 

Q.  B.   837.    See  Pope  v.  Tearle  &  E.  253. 

nud  Roberts  v.  Egerton.  L.  R.  9  ((f)  Hyde  v.  Johnson,  2  Bing.  N. 

Q.  B.  4«4,  48  L.  J.  M.  0.  129  and  C.  776. 

135.  »**  McMicken  v.  Com'lh,  supra, 

{b)  R.  V.  North  Collincham,  1  B.  ante,  §  ;i81. 

&   C.    578;  R.  v.  Great  Bolton,  8  "» See  Ford  v.  Ford,  143  Mass, 

B.  &  C.  71.  577,  ante,  §  880. 

{c)  Per  Best.  J.,   in    R.   v.  N.  *^  As  to  the  presumption  against 

Collingham,  ubi  sup.    See  other  retrospective  operation:  see  Gaston 

iUust.  in  Lawrence  v.  King,  L.  R.  v.   Merriam,  88  Minn.  271,   ante, 

8  Q.  B.  845  ;  Exp.  Gorely.  4  DeG.  §  881. 

J.  &  S.  477  ;  Gale  v.  Laurie,  5  B.  &  "*  Sec,  for  an  instance,    R.  v 

0. 156;  Coruhill  v.Hudson.8  E.&B.  Llangian,  4  B.  &  S.  249  ;  82  L.  J 

M.  C.  225,  ante,  g  199. 
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tional/^*  Tbas  when  an  act  subjected  certain  vegetable 
sabstaDcea  ^^ueed  for  cordage"  to  duty,  and  a  later  act 
enumerated  as  dutiable  the  same  substances,  without  adding 
the  qualifying  words  *'  used  for  cordage,"  the  court  refused 
to  supply  the  same.'^*  So,  where  an  act  prohibited  the 
carrying  of  concealed  weapons,  with  an  exception  as  to>  per- 
sons journeying  out  of  the  state,  and  a  later  act,  covering 
tlie  whole  subject-matter  of  the  former  and  consequently 
repealing  it,  omitted  this  exception,  it  was  held  to  be  wiped 
out.'"  Again,  where  the  later  of  two  acts  upon  limited 
partnerships  omitted  the  infliction,  prescribed  by  the  earlier, 
of  a  penalty  for  the  omission  of  certain  matters  required  by 
both,  the  court  said  :  '^  we  must  pi-esume  that  the  [earlier] 
act  .  .  and  the  decisions  under  it  were  well  known  to  the 
law-makers  at  the  time  the  [later]  act  .  .  was  passed.  The 
omission  to  prescribe  the  penalty  .  .  is  good  reason  for 
concluding  that  no  such  liability  was  intended.*^*  As  applied 
to  the  construction  of  revisions  and  codifications  and  their 
effect  upon  such  portions  of  the  older  enactments  incorpo- 
rated in  them,  which  they  do  not  reproduce,  the  effect  of  their 
omission  has  been  already  considered.'^*  Unlike  a  mere 
change  in  the  phraseology,  such  an  omission,  which  cahnot 
of  coui*se  be  supposed  to  have  been  unintentional,'^^  is,  in 
general  to  be  regarded  as  a  repeal  of  the  omitted  acts  or  pro- 
visions, and  the  courts  are  not  at  liberty  to  revive  them,  by 
construction.'**] 

§  385.  Words  constmed  in  Bonam  Partem. — It  is  said,  and  in 
a  certain  and  limited  sense  truly,  that  words  must  be  taken 
in  a  lawful  and  rightful  sense.  When  an  Act,  for  instance, 
gave  a  certain  efiicacy  to  a  fine  levied  of  land,  it  meant  only 
a  fine  lawfully  levied  (a).      The  provision  that  a  judgment 

»**  Woodbury  v.  Berry.  18  Ohio  Creditors.  11  La.  An.  470  ;  Buck 

St.  456.    And  comp.  ante,  §  16.  v.  Spofford,  81  Me.  84  ;  Pingrec  v. 

»« Wills  V.   Russell,   100  U.  8.  Snell,    42    Id.    53 :    Broaddus  v. 

621.  Broaddus.    10    Bush    (Ky.)   299 ; 

'**  Poe  v.  State,  85  Tenn.  495.  Campbell  v.    Case,    1    Dak.    17  ; 

>«  Eliot  V.  Himrod.  108  Pa.  St.  Tafoya  v.   Garcia.   1  N.  M.  480 ; 

669.  578.    See.  also,  ante.  §  199.  and  cases  in  preceding  notes,  and 

^  See  ante.  §s$  201-203.           ,  ante,  §§  195-196.  201,  202. 

»«  State  V.  Clark.  57  Mo.  25.  (a)  Co.  Litt.  881b  ;  2  Inst.   590. 

»«See  Ellis  v.   Paige,   1  Pick.  [And    ••entitled"    means    legally 

(Mass.)   48.     45 ;     Blackburn    v.  entitled :   ante,  p.    155,    note  (5). 

Walpolc,   9  Id.    97;    Stafford   v.  See  also  §44.] 
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in  the  Lord  Major's  Court,  when  removed  to  the  Superior 
Court,  shall  have  the  same  effect  as  a  judgment  of  the  latter, 
would  not  applj  to  a  judgment  which  the  inferior  tribunal 
had  no  jurisdiction  to  pro?ionnce  {a).  So,  an  Act  which 
requires  the  payment  of  rates  as  a  condition  precedent  to  the 
exepcise  of  the  franchise  would  not  be  construed  as  exchid- 
ing  from  it  a  person  who  refused  to  pay  a  rate  which  was 
illegal,  though  so  far  valid  that  it  had  not  been  quashed 
or  appealed  against  (&).  A  statutory  authority  to  abate 
nuisances  would  not  justify  an  order  to  abate  one,  when  it 
could  not  be  obeyed  without  committing  a  trespass  (c).  A 
highway  surveyor,  who  is  required  by  the  Highway  Act  of 
1862  to  "  conform  in  all  respects  to  the  orders  of  the  board 
in  the  execution  of  his  duties,"  is,  like  the  clergyman  who 
had  sworn  canonical  obedience  to  his  bishop  (d)^  bound  to 
obey  only  lawful  ordere,  which  his  superior  has  authority  to 
give  ;  so  that  he  is  personally  liable  for  his  act,  if  the  board 
had  no  jurisdiction  to  make  the  order  under  which  he  did 
it  {e).  The  199th  section  of  the  Companies  Act,  1862, 
providing  for  the  winding  up  of  companies  of  more  than 
seven  members  not  registered  under  the  Act,  applies  only 
to  companies  which  may  be  lawfully  formed  without  regis- 
tration, but  not  to  those  which  are  prohibited  unless  regis- 
tered {/).  [Perhaps,  upon  this  ground,. as  well  as  that  of  a 
presumption  against  an  intended  operation  beyond  the  im- 
mediate or  specific  object  of  the  enactment,  rest  the  decis- 
ions that  an  act  validating  certain  sales  made  by  persons  in 
a  fiduciary  capacity  in  whose  appointment  or  qualification 
there  existed  some  defect  or  irregularity,  cured  only  defects 
in  proceedings  of  such  courts  as  had  jurisdiction  of  the  sub- 
ject-matter, and  did  not  validate  a  sale  made  by  a  trustee 
who  was  irregularly  or  defectively  appointed  or  qualified 
by  a  court  that  had  no  jurisdiction  to  make  such  an  appoint- 

(a)  Bridge  v.  Branch,  1  C.  P.  D.     borough,  1  Ex.  D.  344. 

688.  (d)  Long  v.  Grey,  1  Moo.  N.  8. 

(b)  R  V.  Windsor  (Mayor  of),  L.     411 . 

R  7  Q.  B.  908.  See,  also.  Bruyeres  (e)  Mill  v.  Hawker,  L.  R.  10  Ex. 
V.  Halcomb,  8  A.  «&  E.  881.  92  ;  comp.  Dews  v.  Riley,  11  C  B 

(c)  Pub).  Health  Act,  1875.  88  &     484,  2  L.  M.  &  P.  544. 

89  Viot.  c.  55;  Mayor  of  Scar-  (/)JBfl  Padstow.  etc.,  Assoc.  20 
borough  V.  Rural  Authority  of  Scar-     Ch.  D.  187,  51  L.  J.  845. 
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inent  ;*^  tbat  an  act  declaring  in  force  all  ordinances  of  a 
city  or  other  corporation  "  in  operation  "  at  the  date  of  its 
passage,  did  not  embrace  one  which  had  before  been  judi- 
cially pronounced  inoperative  ;'**  and  that  an  act  authorizing 
the  conveyance  by  a  certain  county  to  the  state  of  such  lands 
as  the  former  should  then  hold  by  virtue  of  tax  deeds 
issued  upon  sales  for  delinquent  taxes  theretofore  made,  was 
inapplicable  to  lands  of  which  the  tax  deeds  held  by  the 
county  were  void  on  their  faces,  though  there  were  no  lands 
to  which  the  act,  thus  construed,  could  apply.'"] 

§  386.  Mnltiplioity  of  WordB.— Where  words  have  each  a 
separate  and  distinct  meaning,  its  exact  sense  ought,  prima 
facie,  to  be  given  to  each ;  for  the  Legislature  is  not  supposed 
to  use  words  without  a  meaning.  But  the  use  of  tautologous 
expressions  is  not  uncomi^on  in  statutes.  Thus,  an  Act 
which  makes  it  felony  *' falsely  to  make,  alter,  forge,  or 
counterfeit"  a  bill  of  exchange,  gains  little  in  strength  or 
precision  by  using  four  words  where  one  would  havesufBced. 
It  cannot  be  doubted  that  he  who  falsely  makes,  or  alters,  or 
counterfeits  a  bill  is  guilty  of  forging  it  (a),  [It  is  not  per- 
missible, therefore,  to  wrest  words  from  their  proper  and 
legal  meaning,  simply  because  they  are  superfluous;*"  just 
as  it  is  unsafe,  in  tlie  construction  of  a  special  act,  to  depart 
from  the  plain  meaning  of  its  language  in  order  to  give  it 
any  other  cfFect  than  that  of  an  express  affirmation  of  a  duty 
which  would  otherwise  have  been  implied.*"] 

§  387.   Same   and  Different  Meanings  in  Same  Word. — It  has 

been  justly  remarked  that,  when  precision  is  required,  no 

>^  Halderman   v.    Young ,  107  to  constitute  a   board  of  hcnith. 

Pa.  8t.  824.  etc.,   was  held  to    authorize    the 

*^   Allen    V.  Savannah,  9  Qa.  appointmentof  a  woman.)  Andthe 

286.  limitation  to  twenty  duys  of  the 

"'  Haseltine  ▼.  Hewitt,  61  Wis.  time   within   which    a    certiorari 
121.     And   see  ante,  §  115.     A  miglit  be  taken  to  the  Judgment  of 
general  statute  relating  to  gaming,  a  justice  of  the  peace  was  held  to 
ffiving  an  action  to  recover  money  apply  only  in  cases  w  here  the  jus- 
lost  at  gaming  to  the  loser  or  "any  tice  had  iurisdiction  :  Graver    v. 
other  person/'  does   not   include  Fehr,  89  Fa.  St.  460,  464  ;  and  see 
the  wife  of  the  loser,  but  means  Lacoek  v.  White,  19  Id.  495. 
persons  competent  to  sue  :  Moore  (a)  Teague's  Case,  li.  &  R  88. 
V.    Settle.    82    Ky.     187.       (See  »«  Hough  v.  Windus,  L.  R.  12 
Opin.    of    Justices.     186     Muss.  Q.  B.  D.  229. 
678,  where  an  act  authorizing  the  ^^   Sec    Morris,    etc.,    Co.    v. 
governor  to  appoint  nme  pertons  State,  24  N.  J.  L.  62. 
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safer  rale  can  be  followed  than  always  to  call  the  same  thing 
by  the  same  name  (a).  [''  It  is  the  bungling  attempts  of  the 
penman  to  say  the  same  thing  in  different  words,  which  so 
frequently  involves  the  meaning  of  the  Legislatnre  in  uncer- 
tainty.'"**] It  is,  at  all  events,  reasonable  to  presume  that 
the  same  meaning  is  intended  for  the  same  expression  in 
every  part  of  the  Act  (J).  But  the  presumption  is  not  of 
much  weight.  In  the  12  &  13  Yict.  c.  96,  for  instance, 
which  makes  any  ^'  person  "  in  Ja  British  possession  charged 
with  any  crime  at  sea  liable  to  be  tried  in  the  colony,  and 
provides  that  where  the  ofiEence  is  murder  or  manslaughter 
of  any  "person"  who  dies  in  the  colony  of  an  injury 
feloniously  inflicted  at  sea,  the  offence  shall  be  considered  as 
having  been  committed  wholly  at  sea;  the  word  "person" 
would  include  any  human  being,  when  relating  to  the  sufferer, 
but  would,  as  regards  the  offender,  include  only  those  persons 
who,  on  general  principles  of  law,  aix)  subject  to  the  juris- 
diction of  our  Legislature,  and  responsible  for  their  acts  (c). 
In  the  enactment  which  makes  it  felony  for  anyone, "  being 
married,"  to  "  marry  "  again  while  the  former  marriage  is  in 
force,  the  same  word  has  obviously  two  different  meanings, 
necessarily  implying  the  validity  of  the  marriage  in  the  one 
case,  and  as  necessarily  excluding  it  in  the  other  (J).  So,  it 
seems  to  iiave  been  once  thonght,  that,  in  the  Act  of  Anne, 
which  gave  the  loser  at  play  a  right  to  recover  by  action  his 
losses  above  lOZ.,  when  lost  at  a  single  sitting,  and  gave  an  in- 
former the  right  to  recover  them,  and  treble  value  besides,  if 
the  loser  did  not  take  proceedings  in  time,  the  expression  ^^a 
single  sitting  "  might  receive  two  different  meanings,  accord- 
ing as  the  plaintiff  was  the  loser,  or  an  informer :  that  is, 
that  a  bitting  suspended  for  dinner  should  be  held  single  and 
continuous  when  the   loser  sued,  but  be  broken  into  two 


(a)  Sir  G.  0.  Lewis,  Obs.  and 
Ilcas.  ill  Polit.,  vol.  i.  p.  91. 

»**  Mayor  of  Philad'a  v.  Davis,  6 
Watts  &  S.  (Pa.)  269,  278,  per 
Gibson,  C.  J. 

(b)  Courtauld  v.  Legh,  L.  R.  4 
Ex.  40,  per  Clcasby,  B.  ;  R.  v. 
Poor  Law  Comra*rs,  6  A.  &  E.  68, 
per  Lord  Denrann.  Ee  Kirkstall 
Brewery,   5  Ch.  D.   635.     Comp. 


the  Judgments  of  Cockburn,  0.  J., 
in  Smith  v.  Browp,  L.  R.  6  Q.  B. 
729,  aud  of  Baggalay,  L.  J.,  in  the 
Pranconia,  2  P.  D.  174. 

(e)  See  U.  S.  v.  Palmer,  3 
Wheat.  681  ;  and  sec  R.  v.  Lewis, 
Dears.,  C.  &  B.  182,  and  other 
cases  cited,  sup.  §  174  et  seq. 

(d)  R.  V.  Allen,  L.  R.  1  0  C. 
867. 
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fiittings  when  the  action  was  bronght  bj  the  informer ;  on 
the  gronnd  that  in  the  one  case  the  act  was  remedial,  and 
therefore  entitled  to  a  beneficial  construction,  while  in  the 
latter  it  was  penal,  and  therefore  was  to  be  construed  strictly 
(a).  Bat  unquestionably  the  interpreter  is  bound,  in  general, 
to  disclaim  the  right  to  assign  different  meanings  to  the  same 
words  on  the  gronnd  of  a  supposed  general  intention  of  the 
Legislature  (J). 

§  888.  Particular  SzprMsions  Frequently  Used  in  Statutes. 
Oender,  Nomber,  etc.— It  may  be  convenient  to  mention,  in 
this  connection,  the  meaning  in  which  a  few  words  and 
expressions  in  frequent  use  in  statutes,  are,  in  general,  under- 
stood. It  has  been  enacted  [in  England],  that,  in  statutes 
passed  after  1850,  words  importing  the  masculine  gender 
include  females,***  the  singular  includes  the  plural,'**  and  the 
plural  the  singular,"'  unless  the  contrary  is  expresslj^ 
provided.  The  word  "  land  "  includes  messuages,  tenements 
and  hereditaments,  houses  and  buildings  of  any  tenure,  unless 
there  are  words  to  exclude  houses  and  buildings,  or  to  restrict 
the  meaning  to  tenements  of  some  particular  tenure,***  and 

(a)  Bones  v.  Booth,  2  W.  BL 
1226.     [Comp.  post,  §  514.] 

(b)  Per  Lord  Den  man  in  R  v. 
Poor  Law  Com..  6  A.  &  E.  56. 

'^  See  similar  construction, 
ante,  §  103:  also  Smith  v.  Allen, 
81  Ark.  268,  where  a  Biatutorv 
provision  *'wheu  any  man  shall 
die  leaving  minor  children  and  do 
widow,"  was  held  to  apply  to  a 
woman  dying,  leaving  a  minor 
child  and  no  husband.  Comp.  R. 
V.  Smith.  R.  &  R.  267,  that,  *-his" 
includes  "hers." 

***  Recognized  in  Garrigus  ▼. 
Comm'rs,  89  Ind.  66,  but  as  appli- 
cable only  where  the  clear  sense  of 
the  words,  as  shown  by  the  con- 
text, renders  such  construction 
necessary. 

>"  See  State  v.  Main,  81  Conn. 
572,  where  keeping  a  house  of 
ill-fame  was  held  punishable  under 
a  statute  against  keeping  *'  houses" 
of  ill-fame.  See,  also,  Hill  v. 
Williams,  14  Serg.  &  R  (Pa.)  287, 
280. 

^^  See  ante,  g  8.  It  means 
the  land  with  the  improvements  : 


proskey  v.  Manufg  Co.,  48  111. 
481 ;  (but  see  Purj^ear  v.  Purvcar, 
4  Bax.  (Tenn.)  526 ;)  lands,  tene- 
ments and  hereditaments,  ami  all 
rights  thereto  and  interests  therein 
or  appurtenant  thereto  :  Alexander 
V.  Miller,  7  Heisk.  (Tenn.)  05  : 
Cincinnati  College  v.  Yeatman,  30 
Ohio  St.  276  ;  Lawrence  v.  IJelgcr, 
81  Id.  176  (vested  remaindei-s) ; 
State  V.  Tichenor.  41  N.  J.  L.  345 
(ways  appurtenant :  but  see  Taylor 
V.  Well)ey.  86  Wis.  42,  that 
'Enclosure"  includes  only  the 
tract  surrounded  by  an  actual 
fence,  and  the  fence,  but  not  a 
part  of  the  highway  outside,  of 
which  the  owner  of  the  tract  bus 
the  fee, — under  an  act  limiting 
the  right  of  distraining  animals 
damage  feasant  to  those  doing  so 
uponlin  in(^losure) ;  People  v.  N. 
"i.  Tax,  etc.,  Comm'rs,  23  Hun 
(N.  Y.)  687  (easements) ;  People  v. 
N.  Y.  Tax,  etc.,  Comm'rs,  b2  N. 
Y.  459  (foundations,  columns  and 
superstructure  of  elevated  railway. 
See  Frankfort,  etc.,  Turnp.  (;o. 
V.  Com'th,  82  Ky.  886,   that  the 
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the.  words  "oath,"  "swear,"  and  " aflSdavit,"^"*  luelade 
affirmation,  declaration,  affirming  and  declaring,  in  the  case 
of  pei*8ons  by  law  allowed  to  declare  or  affirm,  instead  of 
swearing  (a).  [The  "passage"  of  an  act,  in  general,  means 
its  completion  as  a  law,  by  the  approval  of  the  executive,  its 
passage  over  his  veto,  or  tlie  expiration  of  the  time  limited 
for  its  return  if  neither  signed  nor  vetoed.***] 

When  imprisonment  is  provided,  immediate  imprisonment 
is  generally  understood  (J),  and  "  forfeiture  "  means  forfeiture 
to  the  Crown,  except  when  it  is  imposed  for  wrongful  deten- 
tion or  dispossession ;  in  which  cases  the  forfeiture  goes  to 
the  benefit  of  the  party  wronged  (c).  [A  difference  is  said 
to  exist  between  a  forfeiture  at  common  law,  and  a  forfeiture 
given  by  statute;  the  former  operating  to  change  the 
property  only  after  some  step  taken  by  the  Government  to 
assert  its  title ;  the  latter  divesting  the  thing  forfeited, 
and  vesting  it  in  the  Government,  etc.,  immediately 
or  upon  the  performance  of  some  future  act,  according  to 
the  will  of  the  Legislature, — immediately  where  no  future 
time  or  act  is  pointed  out  by  the  statute,  so  as  to  bar  any 
action  or  defence  to  which  the  offender  would  otherwise,  as 
owner,  be  entitled.*"]  "When  a"  second  offence"  is  the 
49ubject  of  distinct  punishment,  it  is  an  offence  coftimittcd 
after  conviction  of  a  first  {d).     [And,  it  may  here  be  added, 


interest  of  a  turnpike  company  in 
a  turnpike  is  included  under 
"property"  in  a  taxing  act. 
So  improved  laud  was  held  to 
include  ground  appropriated  for  a 
railroad  :  Road  in  Lancaster,  68 
Pa.  St.  396;  improvements,  under 
mcclianics'  lien  laws,  to  include 
repairs  and  additions  :  Getcbell  v. 
Allen,  84  Iowa,  559 ;  and  see 
Schmidt  v.  Armstrong,  73  Pa.  St. 
£55 :  but  not  ordinary  houses, 
under  an  act  relating  to  improve- 
ments, etc.,  in  Tvoiks  erected  on 
-collicf V  leaseholds :  iSchenley's 
App.,'70  Id.  98;  and  the  '*  im- 
provement "  of  a  street,  in  an  act 
requiring  notice  before  the  passage 
of  an  ordinance  for  that  purpose, 
was  held  to  include  its  vacation : 
State  V.  Chambersburg,  89  K.  J. 
L.  257. 
^^*  An  aflEldavit   is  an  oath  in 


writing,  made  before  and  attested 
by  one  who  has  authority  to 
administer  the  same :  Enapp  v. 
Duclo.  1  Mich.  (N.  P.)  189;  Wind- 
ley  V.  Brad  way.  77  N.  C.  83. 
See  Harris  t.  Lester,  80  111.  307. 

(a)  13  &  U  Vict.  c.  21,  §  4. 

»»  Logan  v.  Slate.  8  Heisk. 
(Tenn.)  442.  It  may  mean  its 
taking  effect :  see  ante,  §§  181.  298 
note. 

(&)  8  Rep.  119  ;  comp.  11  &  13 
Vict.  c.  43,  s.  25. 

(c)  1  Inst.  159 ;  11  Rep.  60. 

"'  Sedgw.,  p.  78,  cit.  Wilkins  v. 
Dcspard,  5  T.  R.  113  ;  Roberts  v. 
Wetherall,  Salk.  228  ;  12  Mod.  92  ; 
U.  S.  V.  Bags  of  Coffee,  8  Cranch, 
898;  Bennett  v.  Art  Union,  5 
Sandf.  (N.  Y.)  614. 

(d)  2  Inst.  468.  [Biah.,  Wr.  L., 
§  240,  cit.  People  v.  Butler,  3 
Cow.  (N.  Y.)  847.] 
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the  *^  same  offence^"  as  nsed  in  a  constitutional  provision, 
forbidding  a  person  to  bo  twice  put  in  jeopardy  of  life  and 
limb  for  the  same  offence,  means  the  same  both  in  law  and 
fact,  so  that,  where  an  act  is  an  offence  by  the  articles  of  war 
and  also  by  the  criminal  law,  a  trial  and  acquittal  upon  a 
charge  of  it  by  a  court-martial  will  not  shield  the  perpetrator 
from  indictment  for  it.*"]  When  a  statute  requires  that 
something  shall  be  done  '*  forthwith,"  or  "  immediately,"  or 
even  "  instantly,"  it  would  probably  be  understood  as  allow- 
ing a  reasonable  time  for  doing  it  (a).  An  application  to 
deprive  a  plaintiff  of  costs,  which  must  be  made  '^  at  the 
trial,"  was  deemed  made  in  time,  when  made  an  hour  after 
the  trial  was  over,  and  the  judge  was  trying  another 
cause  (J). 

§  389.  Day,  Week)  Month,  eto. — Half  a  year  consists  of  182, 
and  a  quarter  of  91  days  {c).  The  word  "  month  "  means 
calendar  month,*"  unless  words  be  added  showing  lunar 
month  to  be  intended  {d).  [A  "day"  means  the  whole  of 
24  hours  from  midnight  to  midnight.'**]     It  used  to  be  laid 

construed  a  delegation  of  legisla- 
tive power.] 

{e)  Co.  Litt.  186b;  5  Rep.  61  ;  20 
Jac.  166.  [Comp.  Bishi.,  Wr.  L.. 
§  106:  "A  year  .  .  embraces  865 
(lays,  or  866,  according  as  the  par> 
ticular  year  in  question  happens 
to  be  a  leap  year  or  not.  Slill  Ibe 
meaning  of  this  term  may  vary 
with  the  subject  nod  the  evident 
intent  :"  cit.  flogleman  v.  State,  2 
Ind.  91  ;  Paris  v.  Hiram,  12  Mass. 
262  ;  Thornton  v.  Boyd,  25  Miss. 
598 ;  Bartlett  v.  Kirkwood,  2  Ellis 
&  B.  771.] 

»w  Hunt  V.  Holden,  2  Mass.  170; 
Avery  v.  Pixley,  4  Id.  460; 
Cluirchni  V.  Bank,  19  Pick.  (Mass.) 
532;  Brudenell  v.  Vaux,  2  Dull. 
(Pa.)  802  ;  Com'th  v.  Chambre,  4 
Id.  148  ;  Moore  v.  Houston,  3  Serg. 
&R.  (Pa.)  144;  Gross  v.  Fowler. 
21  Cal.  892 ;  Bish.,  Wr.  L.,  §  105. 
and  cases  there  cited.  And  see 
Snyder  v.  Warren,  2  Cow.  (N.  Y.) 
51B;  Parsons  v.  Chamberlain,  4 
Wend.  (N.  Y.)  512;  People  v. 
New  York,  10  Id.  893. 

(d)  18  &  14  Vict.  c.  21,8.4. 

»•«  Zimmerman  v.  Cowan,  107 
111.  681;  Kane  v.  Com'th.  89  Pa. 


»«*  U.  S.  V.  Cash'pl,  1  Hugh. 
552.    See  ^  517.  note  13. 

(fl)  See  Toms  v.  Wilson,  4  B.  & 
S.  455.  33  L.  J.  83  &  282 ;  Fors- 
dike  V.  Stone.  L.  R.  8  C.  P.  607 ; 
per  Cockburu,  C.  J.,  in  Griffith  v. 
Taylor,  2  C.  P.  D.  202  ;  Mussey  v. 
Sladen.  L.  R.  4  Ex.  13;  U.  v. 
Aston,  1  L.  M.  &  P.  491.  Comp. 
Exp.  Sillence,  47  L.  J.  Bkcy.  87  ; 
Gibbs  V.  Stead,  8  B.  &  C.  588  ; 
Tennant  v.  Bell.  9  Q.  B.  684. 

{b)  Jud.  A.  1875,  ord.  65; 
Kynaston  v.  Mackinder.  47  L.  J. 
<J.  B.  76.  See,  also.  Page  v. 
Pearce,  8  M.  &  W.  677.  Comp. 
R.  V.  Berks.  4  Q.  B.  D.  469. 
[Compare  ante,  §  247 — In  an  act 
concerning  the  licensingof  the  sale 
of  liquors  in  a  certain  county,  and 
providing  that  it  should  go  into 
effect  if  a  maiority  of  the  voters  of 
said  county  should  so  determine,  it 
was  held  that  tbis  metmt  a  major- 
ity of  the  voters  voting  on  that 
subject  at  a  ireneral  election : 
Walker  v.  Oswald  (Md.)  11  Centr. 
Rep.  128.  See  State  v.  Hayes,  61 
N.  H.  264.  880.  for  the  principles 
of  construction  of  an  act  of  similar 
kind,  as  to  whether  it  was  to  be 
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down  as  a  general  rule  that  coarts  refused  to  take  notice  of 
tlie  fraction  of  a  day,  for  the  uncertainty,  which  is  always 
the  mother  of  confusion  and  contention  {a);  and  in  civil 
cases,  a  judicial  act,  such  as  a  judgment,  is  taken  conclusively 
to  have  been  done  at  the  first  moment  of  the  day  (h).  But 
as  regards  the  acts  of  parties,  including,  in  this  expression, 
acts  which,  though  in  form  judicial,  are  in  reality  the  acts 
of  parties,  the  courts  do  notice  such  fractions,  whenever 
it  is  necessary  to  decide  which  of  two  events  first  happened  {c). 
Thus,  tiiey  will  notice  the  hour  when  a  party  issued  a  writ 
of  summons,  or  filed  a  bill,  or  delivered  a  declamtion,  or  the 
sheriff  seized  goods  (d).  A  person  who  was  keeping  a  dog 
at  noon  without  a  license  would  not  escape  from  conviction 
by  procuring  a  license  at  one  p.m.  {e).  Where  the  title  of 
the  Crown  and  of  the  subject  accrue  on  the  same  day,  the 
title  of  the  Crown  is  preferred  (/* ).  [The  doctrine  tliat  the 
law  knows  no  fraction  of  a  day,  has,  in  general,  been  adhered 
to  in  this  country,"*  both  as  to  contract  rights  and  statutes. 
So,  in  regard  to  a  statute  relating  to  the  filing  of  afiidavits 
of  renewal  of  mortgages,"*  or  afiidavits  of  defence,"'  or  to 
the  service  of  notices,*"  or  the  assessment  of  taxes.'*  But, 
both  as  to  contracts  and  statutes,  the  rigidity  of  this  rule  has 
been  much  relaxed,  and  the  same  has,  indeed,  been  said  to 
be   inapplicable,   in    cases   where   the  purposes   of   justice 


8t.  622  (prohibiting  liquor  selling 
on  tlic  day  of  a  public  electiou). 
Sec  post.  5^  534. 

(a)  3  lie  p.  36a  ;  Clayton's  case,  5 
Rep.  lb. 

(i)  Shelly's  case.  1  Rep.  08; 
Wright  V.  AliUs,  4  H.  &  N.  488,  28 
L..  J.  Ex.  223. 

(c>  Per  Grove.  J.,  in  Campbell  v. 
Strangewnys,  3  C.  P.  D.  107;  per 
Lord  Miinsfield  in  Combe  v.  Pitt, 
8  Burr.  1434;  per  Patleson.  J.,  in 
Chick  V.  Smith.  8  Dowl.  337;  per 
Cur.  in  Edwards  v.  Iteg.  9  Ex.  628, 
23  L.  J  163  ;  rhumas  v.  Desaofi^es, 
2  B.  &  A.  286 ;  Sadler  v.  Leigh,  4 
Camp.  197;  Woodland  v.  Fuller, 
11  A.  &  E.  859  ;  Tomlinson  v.  Bul- 
lock, 4  Q.  B.  D.  2;j2  ;  Clarke  v. 
Bradlaugh,  8  Q.  B.  D.  63.  51  L.  J. 
1.     See  further,  post,  §§  497,  498. 


{d)  2  Lev.  141,  176  ;  and  per  Cur. 
in  Edwards  v.  Reg.,  9  Ex.  628. 

(e)  Campbell  v.  Strangeways,  8 
C.  P.  D.  107. 

(/)  R.  V.  Crump,  2  Ves.  295 ;  3 
Shaw.  481;  R.  v.  Giles,  8  Pri.  293  ; 
Giles  V.  Grover.  9  Bine.  128; 
Edwards  v.  R..  9  Ex.  628  ;  23  L.  J. 
165. 

«*See  Bish.,  Wr.  L..  §108. 
Also  Zimmerman  v.  Cowan,  107 
111.  631. 

"•Griffin  v.  Forrest,  49  Mich. 
809. 

"'Duncan  v.  Bell,  28  Pa.  St. 
516.  But  see  Brun  v.  David,  1 
Bro.  (Pa.)  823. 

»»  Duffy  V.  Ogden,  04  Pa.  St. 
240. 

"•  Plowman  v.  Williams,  8 
Tenn.  Ch.  181. 
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require  the  court  to  notice  fractions  of  a  day;"'  and,  of 
course,  where  a  case  turns  upon  the  question  of  priority  of 
one  act  over  an  other,  the  party  on  whom  the  burden  of 
proof  lies,  fails,  if  he  merely  shows  that  both  were  done  on 
the  same  day."' 

[No  such  rule  applies  as  to  fractions  of  a  week."* 
Prima  facie,  a  week  is  a  definite  period  of  time,  commencing 
on  Sunday  and  ending  on  Saturday  ;"*  or,  at  least,  according 
to  more  general  acceptation,  a  period  of  seven  days.  Thus, 
where  an  order  of  court  required  commissioners,  appointed 
on  an  application  for  the  division  of  a  township,  to  give 
certain  notices  by  pnbh'cation  in  newspapers,  *'  three  weeks 
before  the  time"  of  their  meeting,  it  was  held  that  three 
insertions,  in  three  successive  weeks,  but  within  less  than 
twenty-one  days  before  tlie  meeting,  was  not  a  compliance 
with  the  order;"*  and  a  statutory  requirement  of  publication 
for  three  weeks  successively,  has  been  held  to  mean  a  publi- 
cation for  twenty-one  days,  and  not  satisfied  by  three  insertions 
in  three  successive  issues  of  a  weekly  paper,  published,  the 
last  within  sixteen  days  of  the  first."*  There  is  said  to  be  a 
difference,  however,  between  a  requirement  of  the  kinds  just 
referred  to,  and  one  that  calls  for  publication  "during  a 
given  number  of  successive  weeks,"  or  "  by  a  given  number  of 
insertions  in  newspapers  in  successive  weeks,""*  not  appar- 
ently contemplating  publication  of  a  certain  duration  before 
the  doing  of  the  act  conditioned  upon  the  notice  thus  provided. 
So,  where  a  statute  required  publication  of  notice  for  six  weeks 
successively,  once    in    each    week,"'    or    for  six  successive 


"0  See  Cine.  B'k  v.  Burkhardt, 
100  U.  8.  686;  Cromeliea  v.  Brink, 
29  Pa.  St.  623,  526 ;  Hampton  v. 
Ereuzellcr,  2  Bro.  (Pa.)  19;  Plow- 
man V.  Williams,  supra;  Neale  v. 
Uiz,  75  Va.  480.  And,  as  to 
commcuceinent  of  statutes,  see 
post,  §  '198,  and  of  constitution, 
post,  §  534. 

»"  llicbaids  V.  Fox,  52  N.  Y. 
Super.  Ct.  36. 

»«  Re  North  Wbitehall  Tp.,  47 
Pa.  St.  156.  181. 

"»  RonkendorflP  v.  Taylor,  4  Pet. 
861. 
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"<iaj  North  Whitehall  Tp. 
supra,  cit.  Early  v.  llomans,  10 
How.  610. 

•"  Loughrldge  v.  nuntincrtoii,  50 
Ind.  253.  And  see  Meredith  v. 
Chancey,  59  Id.  4C6. 

'"  Re  North  Whitehall  Tp., 
supra,  at  p.  ICO.  Com  p.  Build 'g 
Aes'n  V.  Thompson,  ISPhila.  (Pu.) 
511. 

»"  Olcottv.  Robinson,  21  N.  Y. 
150  ;  Wood  V.  Morehouse,  45  Id. 
868 ;  and  see  Sheldon  v.  Wright,  7 
Barb.  (N.  Y.)  89. 
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weeke/*'  it  was  held  that  the  notice  wassniBcient  if  published 
in  six  successive  numbers  of  a  weekly  paper,  though  the  first 
publication  was  less  than  six  weeks  before  the  event  ;*'•  nor, 
of  coui*se,  docs  the  fact,  that,  between  the  date  of  the  first 
and  that  of  the  last  appearance  of  the  notice,  the  publication 
of  the  newspaper  is  changed  from  one  day  in  the  week  to  a 
subsequent  day  in  the  same  week,  affect  its  sufficiency.*"] 

§390.  OompuUtion  of  Time. — In  the  computation  of  time, 
distinctions  have  been  made  by  the  Courts  which  were 
founded  chiefly  on  considerations  of  convenience  and  justice. 
The  general  rule,  anciently,  seems  to  have  been  that  both 
terms  or  endings  of  the  period  given  for  doing  or  suffering 
something  were  included  ;  but  when  a  penalty  or  forfeiture 
was  involved  in  non-compliance  with  a  condition  within  the 
given  time,  the  time  was  reckoned  by  including  one  and 
excluding  the  other  of  the  terminal  days  {a).  A  distinction 
was  afterwards  made,  depending  on,  whether  the  point  from 
which  the  computation  was  to  be  made  was  an  act  to  which 
the  person  against  whom  the  time  ran,  was  privy  or  not."* 
Thus,  if  the  time  ran  from  when  he  was  arrested,  or  received 
a  notice  of  action,  it  might  justly  be  computed  as  including 
the  day  of  that  event ;  but  not  so,  if  it  ran  from  the  death 
of  another  person  (J)  ;  a  fact  of  which  he  would  not,  as  in 
the  previous  cases,  necessarily  be  cognizant.  But  it  has  also 
been  laid  down  that  when  a  period  of  time  allowed  to  a  per- 
son is  included  between  the  dates  of  two  acts  to  be  done  by 
another  person,  as  where  it  is  enacted  that  no  action  shall  be 
brought  against  a  justice  until  notice  of  the  intention  to 
bring  it  has  been  given  to  him  a  month  before  the  writ  is 
issued,  both  the  terminal  days  are  to  be  excluded  {c).  The 
notice  having  been  given  on  the  28th  of  April,  the  action,  it 

"8  Stoever's  App.,  8  WatU  &  S.  Garland,  15  Ves.  247;  per  Piirke,  B., 

(Pa.)  154.  in  Young  v.  Higgon.  6  M.  &  W- 

"•  Sec,  also,  Pearson  v.  Bradley.  53;  Newman  v.  Hardwicke,  3  Nev. 

44  111.  250  ;  Fry  v.  Bidwell,  74  Id.  &  P.  368. 

881.  (c)  Per  Alderson,  B..  in  Young  v. 

*■*  Stoever'8  App.,  supra.  Higgon,  6  M.  &  W.  53.     See  Pel- 

(a)  De  Morgan,  Comp.  Aim.  cited  lew  v.   Wonford,  9  B.  &  C    134  ; 

in  Sir  Q.  C.  Lewis'  Obs.  and  Reas.  Blunt  v.  Hcslop,  3  Nev.  &  P.  553, 

in  Politics,  1.  387n.  8  A.  &  E.  124;  li.  v.  West  Riding. 

'81  See  Hodgson  v.  Roth,  83  La.  4  B.  &  Ad.  686  ;  Weeks  .v.  Wray. 

An.  041.  L.  R.  8Q.B.  812. 

ib)  Per  Sir  T.  Grant  in  Lester  v. 
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was  held,  was  rightly  brought  on  the  29th  of  May ;  what 
was  requisite  was  that  two  days  of  the  same  namber  should 
not  be  comprised  in  the  compntation  (a).  [On  the  other 
hand,  it  was  held  in  Pennsylvania,  nnder  a  statnte  of  entirely 
similar  pnrport,  that  the  proper  rule  was  to  include  the  first 
day  and  exclude  the  last  ;***  so  that,  the  notice  having  been 
given  on  May  19,  suit  was  held  properly  commenced  on 
June  18.*"  A  distinction  has  also  been  drawn  between  the 
computation  from  and  act  done  and  from  a  particular  day, 
in  the  former  case  the  day  upon  which  the  act  was  done  being 
included,  in  the  latter  excluded."*  But  this  "shadowy  dis- 
tinction "  has  been  said  to  be  exploded,***  while  the  differ- 
ence between  an  act  to  be  done  before,  and  one  to  be  done 
after  the  expiration  of  a  given  number  of  days,  is  said  to  be 
equally  insubstantial.***  However  this  may  be,  none  of  the 
distinctions  indicated  seem  to  have  been  generally  in  this 
country  conceded  to  have  much  or  controlling  weight,  and 
whilst  the  decisions  cannot  be  said  to  be  in  perfect  accord, 
the  weight  of  authority  seems  to  be,  that  one  of  the  termi- 
nal days  should  be  excluded,**^  and  that,  in  general,  tbis 
should  be  the  first  day.*** 


(a)  Freeman  v.  Read,  4  B.  &  8.  Reigelsberger  v.  Stapp,  01  Id.  811; 

174.  82  L.  J.  M.  C.  226.     See.  also,  Kerr  v.   Haverstick.  94  Id.   178; 

Webb  V.  Fairmanner,  3  M.  &  W.  Beckwiih  v.  Douglas,  25  Kan.  229; 

473 ;   U.   V.  Price,  8  Moo.   P.   C.  English  v.  Williamson,  84  Id.  212; 

203;  Migotti  v.  Colville,  4  C.  P.  D.  Cable  v.  Coates.  86  Id.  191;  White 

2:«,  48L.  J.  605;  iitf  Southam,  19  v.  German  Ins.  Co.  15  Neb.  660; 

Ch.  D.  169.  51  L.  J.  207.  McGavock  v.  Pollack.  13  Id.  535  ; 

^^  Tbomas  v.  Afflick,  16  Pa.  St.  Cook  v.  Moore.  95  N.  C.  1  ;  and 

14.  Bee  Walsh  v.  Boyle,  80  Md.  262. 

^**  Ibid.  This  was  the  rule  in  Pennsylvania, 

'"Castle    V.    Burdett.   8  T.   R  under  Go8\«iler*s  Est..  3  Pen.  ifc 

623 ;  Arnold  v.   U.  S.,  9  Cranch,  W.  200  ;  but  this  case  was  over- 

104 ;  Atkins  v.  Sleeper,   7  Allen  ruled  by  Thomus  v.  Afflick,  supra, 

(.Mass.)  487;  Handley  v.  Cunning-^  and  Barber  v.  Chandler,  17  Pa.  St. 

ham,  12  Bush  (Ky.)  402.  48,   the  decisions  in  which  were 

'^  Cromelien  v.   Brink,   29  Pa.  regretted  in   Cromelien  v.  Brink, 

St.  522.  524.  supra,  at  pp.  524,  525.     By  act  of 

>^  See  Thomas  v.  Afflick,  supra,  assembly,   however,  of  20   June, 

at  p.  15.  1888,  the  rule  in  Goswiler's   Est. 

**'  Stebbins  v.  Anthony,  5  CoL  is    re4nstated  :     Edmundson    v. 

848  ;  Com'th  v.  Maxwell,  27  Pa.  Wragg.  104  Pa.  St.  500.      In  sup 

St.  444.  port  of  the  same  rule  are  cited,  in 

*"  See  Columbia  Tiirnp.  Koad  v.  Cromelien   v.  Brink,  supra,  at  p. 

Haywood,  10  Wend.  (N.  Y.)  422;  525,  the  following  cases:  ilomanv. 

Misch  V.  Mayhew.  51  Cal.  514  (three  Liswell,  6  Cow.  (N.  Y  )  659;  Exp. 

day8);Browav.  Buzon,  24Ind.l94;  Dean,  2  Id.  605;  Cornell  v.  Moul- 

Catlerlin    v.  Frankfort,  87  Id.  45;  ton,8  Denio  (N.  Y.)  12;  People  v. 
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§  391.  [A  few  generally  recnrring  phrases  may  be  noticed 
liere.  Where  time  is  to  bo  computed  "  from  "  or  "  after  " 
the  day  of  a  given  date — and  there  is  said  to  be  no  dilBEer- 
ence  between  "  from  the  date  "  and  "  from  the  day  of  the 
date"*" — that  day  is,  in  general,  to  be  excladed  from  the 
computation.*'* 

[Where  a  statute  required  thirty  days'  publication  "  before'^ 
the  day  of  sale,  the  day  of  publication  was  held  to  be  inchided 
in  the  computation."*  So,  where  the  requirement  was  tliree 
months'  service  "  previous  "  to  the  fii*st  day  of  the  terra.*** 
But  under  an  act  requiring  notices  to  be  posted  four  weeks 
"  previous  "  to  the  day  of  sale,  a  sale  on  May  if,  the  notice 
having  been  posted  on  April  16,  was  held  premature.*'* 

[An  order  requiring  the  filing  of  a  bill  of  exceptions,  etc., 
"by"  a  certain  date,  was  held  complied  with  by  filing  it  on 
that  date.*'*] 

Again,  when  so  many  "clear  days"  (a),  or  so  many  days 
"  at  least "  (&),  are  given  to  do  an  act,  or  "  not  less  than*" 
so  many  days  are  to  intervene,  both  the  terminal  days  are 
excluded  from  the  computation.  [And  so,  where  an  act 
required  thirty  dayg'  notice  of  a  tax  sale,  and  provided  that 
"  said  day  of  sale  shall  be  after  the  expiration  of  thirty  days' 
notice,"  it  was  held  that  both  the  day  of  giving  notice,  or  of 

Sheriff,    19    Wend.    (N.    Y.)  87;  of    days  before   the    return  day. 

Portland    B'k  v.    Maine   B'k,    11  both  the  day  of  6ei*vicc  and  thut  of 

Mass.  204 ;  Bigelow  v.  "Wilson,  1  return  were    held    excluded,    the 

Pick.  (Mass.)48o;  Varin  v.  Edmon-  former  by  the  rule  of  construction 

son,  10  Hi.  270  ;  Weeks  v.  Hull,  19  prescribed  by  Rev.  St.  3,  g  3,  subd. 

Conn.    376;    Carson    v.    Love,     8  11,  and  the  latter  by  the  terms  of 

Yerg.  (Tcun.)  315.  the  act.      And  see    O'Connor  v. 

»8»  See  Pugh  v.  Duke  of  Leeds,  Towns,  1  Tex.  107. 

Cowp.  714;  Cromelien  v.  Brink,  29  '•*  Higley  v.  Gilner,  3  Montana, 

Pa.  St.  522,  524.  433.    A  statute  authorizing  plain- 

^**  See  Bemis  V.    Leonard,   118.  tiff  to  take  a  judgment  by  def  ult 

Mass.  502  ;  Good  V.  Webb,  52  Ala.  on  the  third  Sat ui-day  following 

452  ;    Wood  v.  Com'lh,  11  Bush  the  return  d^  of  the  original  writ, 

(Ky.)  220  ;  Handley   v.   Cunning-  unless  an  affidavit  of  defence  be 

hara,  12  Id.  402;  Bish.,  Wr.  L.,  "previously"  filed  by  defendant. 

§  31a;  post,  g  498.  is  held  to  give  the  latter  the  whole 

^•*  "Northrop  v.  Cooper,  23  Kan.  of  the  third  Saturday  for  the  filing 

432.  of  the  affidavit :  Gillespie  v.  Smith, 

>»«  English    V.    Ozburn,  59   Ga.  13  Pa.  St.  65.      See  Endlich,  Aff. 

892.  of  Dcf..  §§349-853. 

"»  Ward  V.  Walters,  63  Wis.  39.  (a)  Liffen  v.  Pitcher,  6  Dowl.  N. 

And  see  Dousnian  v.  O'Malley,  1  8.  767. 

Dougl.  (Mich.)  450,  where,  under  (ft)  Zouch  v.  Empsey,  4  B.  &  A. 

a  statute-  requiring    that  process  522;  R  v.  Salop,  8  A.  <&  E.  173. 
should  be  served  a  certain  number 
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first  publication,  and  the  day  of  sale  were  to  be  excluded. 
On  the  other  hand^  under  a  statutory  provision  requiring,  in 
courts  whose  terms  were  held  oftoner  than  twice  a  year, 
a  space  of  at  least  twelve  months  to  intervene  between 
the  term  at  which  a  suit  was  returned  and  that  at  which 
judgment  was  entered  therein,  a  judgment  rendered  at  a 
term  commencing  February  10,  1868,  in  a  suit  which  was 
returned  to  a  term  commencing  February  11,  1867,  was  sus- 
tained.***  And  a  provision  of  the  New  York  Code  directing 
service  of  citations  from  the  Surrogate's  Court  "  at  least  eight 
days  before  the  return  day  thereof  "  was  held  controlled  by 
another  provision  of  the  same  code  providing  that  the  time 
within  which  an  act  is  required  by  law  to  be  done  is  to  be 
computed  by  excluding  the  first  and  including  the  last  day ; 
and  consequently  service,  on  the  twelfth  of  the  month,  of  a 
citation  returnable  on  the  twentieth,  was  held  sufficient."* 

§  392.  [When  any  matter  is  required  to  be  done  "  within  " 
a  certain  number  of  days,  the  day  that  is  the  starting  point 
is  excluded.*"  Thus,  under  an  act  allowing  lands  sold  for 
taxes  to  be  redeemed  within  two  yeare,  a  redemption  on 
June  10,  1852,  of  lands  sold  on  June  10, 1850,  was  in  time.*** 
So,  where  the  time  prescribed  for  redeeming  aright  in  equity 
sold  on  execution  was  "  within  one  year  next  after  the  time  " 
of  the  execution  of  the  deed  to  the  purchaser,  the  day  on 
which  the  deed  was  executed  was  excluded.'**  The  three 
months,  given  by  statute,  after  the  expiration  of  a  year, 
within  which  a  debtor  might  redeem  lands  sold  on  execution, 
were  held  to  begin  running  on  the  day  succeeding  the 
expiration  of  the  year.**'     A  delinquent  tax  list  filed  July  4, 

*»•  Steuart  v.  Meyer,  54  Md.  454.  (N.  Y.)  87.    See,  to  same  effect,  as 

*••  Manning  v.  Kohn,   44  Ala.  to  the  ri^bt  to  appeal  ** within" 

843.  thirty  days:  Gallt  v.  Finch,  24  How. 

»•'    Rs     Carhart,    3     Demarest  Pr.  (N.  Y.)  1^3.      But  see  the  con - 

(N.  Y.)  627 ;  67  How.    Pr.    216.  trollinsr  statutory  provision,  ante. 

And  see  State  v.   Gasconade,  88  §  392.  ^i2g  Carhart,  2  Demarest,  627. 

Mo.  102.  Bo,  under  a  requirement  to  pay  an 

^^  Thome  v.  Mosher,  20  N.  J.  assessment  within  a  certain  num- 

Eq.  257  ;  Barcroft  v.  Roberts,  92  ber  of  days  after  notice,  the  day 

N.  C.  249,  and  cases  infra.  on  which  notice  readies  the  party 

*••  Cromelien  v.  Brinlc,  29  Pa.  is  excluded  :  Protect'n  Life  Ins. 

St.  522.  Co.  V.  Palmer,  81  III.  88.     And  as 

*^  Bigelow  V.  Wilson,  1  Pick,  to  right  of  appeal  within  10  days. 

<Mas8.)  485.  see  Harsh  v.  Hursh,  99  Ind.  500. 

wi  People  V.  Sheriff,  19  Wend. 
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is  filed  within  five  days  of  the  beginning  of  a  term  com- 
mencing on  July  9  ;*^  and  where  a  city  ordinance  permits 
hogs  taken  up  to  be  redeemed  within  five  days,  the  day  on 
which  they  are  taken  is  not  to  be  counted. "^  So,  under  an 
act  permitting  a  party  arrested  on  execution  to  give  bond 
conditioned  for  his  taking,  within  one  year  from  the  day  of 
his  arrest,  the  poor  debtors'  oath,  or,  in  default  thereof,  to 
surrender  himself,  on  the  next  day  after  the  expiration  of 
the  year,  to  the  keeper  of  tlie  jail,  the  day  of  arrest  was  held 
to  be  excluded ;  so  that,  after  an  arrest  on  November  22,  of 
ond  year,  a  surrender  on  November  23  of  the  next  year 
satisfied  the  condition.*^  Under  an  act  requiring  a  peraon 
desirous  of  contesting  an  election,  to  file  his  reasons  with  the 
county  clerk  *'  within  thirty  days"  after  the  election,  a  filing 
within  the  last  twenty-four  hours,  though  after  the  prescribed 
office  hours,  was  held  sufficient.***] 

A  continuing  act,  such  as  trespass  or  imprisonment,  dates, 
in  the  computation  of  the  time  allowed  for  bringing  an 
action  in  respect  of  it,  from  the  day  of  its  termination  (a). 
So,  a  bankrupt  remaining  abroad  with  intent  to  defeat  his 
creditors  commits  a  fresh  act  of  bankruptcy  every  day  (J). 

§  393.  Sundays  are  included  in  computations  of  time, 
except  when  the  time  is  limited  to  twenty-four  hours,  in 
which  case  the  following  day  is  allowed  (o).     Thus,  where 


«M  Prior  V.  People,  107  111.  628. 

»»  White  V.  Haworth,  21  Mo. 
App.  489. 

»♦  Odiorno  v.  Qiiimby.  11  N.  H. 
224.  Com  p.  Henry  v.  Carson,  69 
Pa.  St.  207,  as  to  the  meaning  of 
the  phnise  **die  within  ten  years," 
jis  •*  inside  of  ten  years." 

**•  Zimmerman'  v.  Cowan,  107 
III.  631,  the  direction  in  the  stat- 
ute requiring  the  clerk  to  keep  bis 
office  open  from  8  a.m.  to  6  p.m., 
being  held  merely  to  make  this  a 
minimum  requirement,  and  not  to 
affect  his  right  or  power  to  do 
business  during  any  other  hours  of 
the  day.     See  ante,   g  o65,  note. 

{a)  Massy  v.  Johnson,  12  East, 
67  ;  Hardy  v.  Kyle.  0  B.  &  C.  603; 
Collins  V.  Rose,  6  M.  &  W.  104 ; 
Pease  v.  Chaytor,  8  B.  &  S.  620 ; 


Whitehouse  v.  Fellowes,  10  C.  B. 
N.  8.  765.  See,  however,  Wallace 
y.  Blackwell,  8  Drew.  688; 
Eggington  y.  Lichfield,  5  E.  &  B. 
100,  24  L.  J.  360.  As  to  continu- 
ing  nuisance,  see  cases  in  BattishlU 
y.  Reed,  18  C.  B.  896,  25  L.  J. 
290,  and  Whitehouse  y.  Fellowes, 
10  C.  B.  N.  8.  765,  80  L.  J.  805. 
£n(! roach ment,  Coggins  y.  Ben- 
nett, 2  C.  P.  D.  508. 

(b)  Exp.  Bunny,  1  De  Gex  &  J. 
809,  26  L.  J.  Bcjr.  83.  [Comp. 
Schepp  y.  Readme,  2  Woodw. 
(Pa.)  460,  ante.  §  853,  note.] 

(c)  Burn's  J.,  Tit.  Lord^s  Day 
[Bish..  Wr.  L..  gllOc:  '*  Where  .  . 
the  law  giyes  a  certain  number  of 
hours  for  the  performance  of  an 
act,  those  eyen  of  an  interyening 
Sunday  are  to  be  left  out  from  the 
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an  Act  required  that  a  recognizance  ehonld  be  entered  into 
in  two  dajs  after  notice  of  appeal^  and  the  notice  was  given 
on  a  Friday,  it  was  held  that  recognizances  on  the  following 
Monday  were  too  late ;  though  Snnday  was  the  last  day,  and 
they  coald  not  be  entered  into  then  (a).  Of  coui'se,  when 
an  Act  expressly  excludes  Sunday,  the  days  given  for  doing 
an  act  are  working  days  only  (J).  [It  is  said,"*  however,  in 
this  country,  tliat,  to  some  extent,  Sundays  are  excluded 
even  where  the  time  given  is  measured  by  days,  especially 
where  their  number  is  less  than  a  week  ;**'  as  where  a  city 
charter  required  six  days^  publication  of  noti9e  of  the  filing 
of  the  assessment  roll  ;**•  or  where  an  act  required  justices 
of  the  peace  to  render  judgment  in  three  days  ;*•*  or  gave 
four  days  for  the  entry  of  an  appeal,*"  or  made  a  short  sum- 
mons from  a  justice's  court  returnable  in  two  days.*" 
Bat  where  the  period  is  a  longer  one,  intervening  Sundays  are, 
in  general,  to  be  counted  in.*"  Nor  does  a  statutory  provis- 
ion, that,  where  the  last  day  falls  upon  Snnday  it  is  to  be 
excluded,  change  this  rule  as  to  intervening  Sundays.**"  The 
rule,  that,  where  the  last  of  a  certain  number  of  days  allowed 
for  the  doing  of  an  act  falls  on  Sunday,  the  act  may  be  done 
on  the  next  day,*"  has  been  by  statute,  in  many  states,  made 


count ;  tbe  person  being  allowed 
hours  wherein  it  is  lawful  to  act," — 
citing  Meng  v.  Winkleman»  43  Wis. 
41;  Coin'th  v.  Intox.  Liquors,  97 
.  Mass.  601,  etc. ;  but  referring  to 
Franklin  v.  Holden.  7  R.  I.  215.J 

(a)  Exp.  Bimpkins,  2  E.  &  E. 
392,  29  L.  J.,  M.  C.  28  ;  Peacock 
V.  Iteg..  4  0.  B.  K  8.  264,  27  L. 
J.  224.      , 

(b)  Pease  v.  Norwood,  L.  R.  4 
0.  P.  235;  Exp.  Hicks,  20  Eq.  143. 

»•  Bish.,  Wr.  L.,  §  110c. 

"'  See  Chicago  v.  Iron  Works, 
93  III.  222,  and  other  cases  cited  in 
Bish..  Wr.  L.,  §  110c,  note  4. 

«M  Chicago  V.  Iron  Works, 
supra. 

*o*  Hodgson  y.  Bank'g  House,  9 
Mo.  App.  24. 

"«  Neal  V.  Crew,  12  Ga.  93. 

*"  Simonson  v.  Durfee,  50 
Mich.  80.  But  see  Cresser  v. 
Parks,  75  Me.  887,  where,  under  a 


statute  providing  for  the  sale  of 
properly  seized  for  taxes,  after 
being  kept  four  days,  it  was  held 
that  the  day  of  seizure  should  be 
excluded,  but  an  intervening  Sun- 
day included,,  and  the  property 
sold  on  the  fourth  day  unlciis  that 
fell  upou  Sunday,  when  it  must  be 
sold  on  tbe  next  day. 

«"Conklin  v.  Marshalltown.  66 
Iowa.  122  ;  Goswiler's  Est.,  3  Pen. 
&  W.  (Pa.)  200;  Edmundson  v. 
Wragg.  104  Pa.  St.  500;  Bish.,  Wr. 
L.,  §  110c,  and  cases  there  cited  in 
note  6.  Not,  however,  it  seems  in 
Missouri :  See  Kellogg  v.  CaiTico, 
47  Mo.  157 ;  Nat'l  B'k  v.  Williams, 
46  Mo.  17  ;  see,  also,  State  v.  Judge, 
29  La.  An.  228.  and  comp.  Pierce 
V.  Cushing,  33  Id.  401. 

"»  NatlB'k  V.  Williams,  supra. 

^^*  Negotiable  paper  is  an  excep- 
tion  to  this  rule:  Edmundson  v. 
Wragg,  104  Pa.  St.  600,  503. 
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a  rule  of  statutory  constraction  ;"'  but  it  appears,  even  with- 
out such  distinct  enactment,  to  be  very  generally  recognized 
as  such.*'*] 

§  894.  Periodical  Raourrenoei. — If  the  statute  require  some 
act  to  be  done  periodically  and  recurrently  once  in  a  certain 
space  of  time,  as,  for  instance,  the  inspection  of  the  boilers 
of  steamers  once  in  six  months,  it  would  probably  be  under- 
stood to  mean  that  not  more  than  six  months  sliould  elapse 
between  the  two  acts.  It  would  not  be  satisfied  by  dividing 
the  year  into  two  equal  periods,  and  doing  the  act  once  in 
the  beginning  of  the  first,  and  once  at  the  end  of  the  second 
period  (a).  An  Act  which  imposed  a  penalty  for  absence 
for  more  than  a  certain  time  in  any  one  year,  means  not'  a 
calendar  year  computed  from  the  first  of  January,  but  a  year 
computed  back  from  the  day  when  the  action  for  the  penalty 
was  brought  (J). 

§  395.  Oompatation  of  Distances. — Distances  were  formerly 
measured  by  the  nearest  and  most  usual  road  or  way  (c);  and 
this  is  undoubtedly  the  populaV  manner  of  measuring  them 
(d).  But  if  the  nearest  practicable  mode  of  access  were 
adopted,  should  it  be  a  carriage-way,  or  a  bridle  path,  or  a 
footpath  ?  If  the  way  were  by  a  tidal  river,  the  distance 
might  vary  Gvery  hour  of  the  day  (e).  Where  there  is 
nothing  in  the  statute  to  lead  to  one  construction  or  to 
another,  convenience  alone  is  the  guide  in  such  a  question 
(/*).     It  is  to  be  presumed  that  the  Legislature  intends  the 


*"  See.  e.  g. ,  Brainard  v.  Norton, 
14  111.  App.  648. 

"« See  Gibbon  v.  Freel.  65  How. 
Pr.  (N.  Y.)  273 ;  Goswiler's  Est., 
supra;  Edrnundson  v.  Wragg, 
supra ;  Crcssey  v.  Parks,  75  Me. 
387;  English  v.  Williamson,  84 
Kan.  212.  But  see  contra,  Adams 
V.  Dohrmann,  63  Cal.  417. 

(a)  Virginia  &  Maryland  St.  Nav. 
Co.  V.  U.  S.,  Taney  &  Campbell's 
Maryland  Rep.  418. 

(P)  Cathcart  v.  Hardy,  2  M.  «& 
S.  538. 

(c)  1  Hawk.  8.  15.  Comp.  28  L. 
J.  C.  P.  144n. 


{d)Per  Coleridge,  J.,  in  Lake  v. 
Butler,  6  E.  &  B.  93,  24  L.  J.  273. 
[The  Pennsylvania  Act  19  May, 
1887.  P.  L.  184,  provides  for  com- 
putation of  milcnge  for  jurors, 
witnesses,  etc..  to  the  county  seat 
by  the  route  usually  tnivelcd  in 
going  fi*om  the  places  where  they 
reside,  whether  by  public  high- 
ways, railroads,  or  otherwise, 
restricting,  however,  the  mileage 
to  the  number  of  miles  actually 
traveled.] 

(e)  PerLord  Campbell,  Ibid. 

(/)i^  Erie,  J.,  Ibid. 
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most  convenient  and  certain  mode  of  measurement,  and  that 
is  nnquestionably  as  the  crow  flies ;  a  straight  line  on  a  hori- 
zontal plane,  between  the  nearest  points  of  the  two  places  oi 
objects  {a). 


(a)  Lake  v.  Butler,  ubi  sup.; 
Stokes  y.  Grissell,  14  C.  B.  678,  28 
L.  J.  141;  Jewell  r.  Stead,  6  £.  & 
B.  850,  25  L.  J.  294;  R.  y.  Saffron 
Waiden,  9  Q.  B.  76;  Duignan  y 


Walker,  1  Johns.  446,  28  L.  J.  Oh. 
867;  Mouflet  y.  Cole,  L.  R  8  Ez. 
82.  See  Ooulbert  y.  Troke,  1  Q. 
B.D.  1. 
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8  896.  ReBtrictive  effect  of  Aflsodation  of  Qeneral  and  Speciilo  Words. 

§  897.  Ezpressio  Unius  est  exdusio  alterius. 

§  400.  Noscuntur  a  Sociia. 

§  404.  Extending  Effect  of  Association  of  Words. 

g  405.  Rule  as  to  Generic  Words  added  to  Specific. 

g  412.  Rule  that  Inferior  does  not  include  Superior. 

§  414.  Several  Words  followed  by  a  Qeneral  Expression. 

§  415.  General  Expression  in  Middle  of  Clause. 

%  416.  Reddendum  Singula  Singulis. 

§  396.  ReatrlotiTe  Bffeot  of  Association  of  Gkneral  and  Specific 

Words. — Wlien  two  words  or  expressions  are  coupled 
together,  one  of  which  geuerically  includes  the  other,  it  is 
obvious  that  the  more  general  term  is  used  in  a  meaning 
exchiding  the  specific  one.  Though  the  words  "cows," 
"sheep,"  and  "horses,"  for  example,  standing  alone,  com- 
prehend heifers,  lambs,  and  ponies  respectively,  they  would 
be  understood  as  excluding  them  if  the  latter  words  were 
coupled  with  them  (a).  The  word  "land,"  whiah  in  its 
ordinary  legal  acceptation  includes  builcUngs  standing  upon 
it,  is  evidently  used  as  excluding  them,  when  it  is  coupled 
with  the  word  "  buildings"  (6).  If  after  imposing  a  rate  on 
houses,  buildings,  works,  tenements  and  hereditaments,  an 
Act  exempted  "  land,"  this  word  would  be  restricted  to  land 
nnburthened  with  houses,  buildings,  or  works ;  which  would 
otherwise  have  been  unnecessarily  enumerated  (c).  In  the 
43  Eliz.  c.  43,  which  imposed  a  poor  rate  on  the  occupiers 
of  "  lands,"  houses,  tithes  and  "  coal-mines^"  the  same  word 
was  similarly  limited  in  meaning  as  not  including  mines  (d). 

(a)  R.  V.  Cooke,  2  East.  P.  C.     West  Ham,  2  E.  &  E.  144,  28  L. 
617;  R.  v.  Loom,  1  Moo.  C.   C.     J.  M.  C.  240. 

160.  (6)  R.  V.  Midland  R.  Co.,  4  E.  ^ 

(b)  See   ex.    gr.    Dowhuret    v.     B.  958. 

Fielding,  7  M.  &  Or.  182  ;  Peto  v.        (d)  Lead  Smelting  Co.  y.  Richazd- 
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The  mention  of  one  kind  of  mine  shows  that  the  Legislatnre 
nnderstood  the  word  'Mand/'  which  in  law  comprehends  all 
mines,  as  not  including  anj.  [So,  where  an  act  imposed 
certain  taxation  upon  "every  company  or  association  what- 
ever .  .  except  foreign  insurances  companies,  banks 
and  savings  institutions,"  it  was  held,  in  denying  the  benefit 
of  this  exemption  to  building  associations,  as  a  species  of  sav- 
ings institutions,  that  the  legislative  sense  of  the  latter  phrase 
as  excluding  building  associations  was  clearly  established  by 
reference  to  other  acts  in  pari  materia,  which,  when  intending 
to  exempt  building  associations  as  well  as  the  other  insti- 
tutions named,  expressly  mentioned  the  former,  in  addition  to 
savings  institutions ;  as,  e.  g.y  "  and  excepting  also  banks  and 
savings  institutions,  building  associations  and  foreign  insur- 
ance companies," — the  court  observing  :  '*  If  the  two 
classes  were  the  same,  of  course  they  would  not  receive 
separate  designations.'"  And  this  construction  was  insisted 
upon,  although,  by  it,  the  act  referred  to  was  made  to  repeal 
by  implication  an  act  passed  at  the  same  session  of  the 
Legislatnre, not  two  months  previously,  specifically  exempting 
building  associations  from  taxation.*]  In  the  same  way, 
although  the  word  *' person,"  in  the  abstract,  includes 
artificial  persons,  that  is,  corporations  (a),  the  Statute  of  Uses 
which  enacts  that  when  a  "  person  "  stands  seized  of  tene- 
meuts  to  the  use  of  another  "  person  or  body  corporate,"  the 
latter  '*  person  or  body "  shall  be  deemed  to  be  seized  of 
them,  is  understood  as  using  the  word  "  person "  in  the 
former  part  of  the  sentence  as  not  including  a  body  corporate* 
Consequently,  the  statute  does  not  apply  where  the  legal 
seizin  is  in  a  corporation  (ft).     The  same  construction  was 


son,  8  Burr.  1841 ;  R.  v.  Bedgley, 
2  n.  &  Ad.  65  ;  R.  v.  Canningham, 
5  £ast,  478  ;  Morgan  v.  Crawsbay, 
L.  R.  5  H.  L.  804. 

'  Boargignon  Bld'g  Ass'a  v. 
Com'th,  98  Pa.  St.  54,  65. 

>  See  Ibid. 

(a)  2  Inst.  722  jjante.  8§  87-90.] 
See,  however,  weavers*  Co.  v. 
Foreet,  2  Stra.  1241  ;  Harrison's 
Case,  1  Leach,  215  ;  St.  Leonards* 


V.  Franklin.  8  C.  P.  D.  837,  47  L. 
J.  727  ;  Pharmaceutical  Society  v. 
London,  etc.,  Supply  Assoc,  5 
App.  867.  As  to  foreipi  corpora- 
tions, Inj^te  V.  Austrian  Lloyd's 
Co. .  4  0.  B.  N.  S.  704 ;  Scot t  v.  Royal 
Wax  Co.,  1  a  B.  D.  404  ;  Royal 
Mail  Co.  V.  Brabam,  2  App.  881. 
[Ante,  §  89J 

{b)  Bac.  Reading  Stat.  Uses,  48, 
57. 
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given,   for  the  same   reason,    to   the    same   word   in   the 
Mortmain  Act,  9  Geo.  2,  c  36  (a). 

§  397.  Bzpreuio  Unini,  etc. — It  18  in  this  sense  that  the 
maxim,  occasionally  misapplied  in  argament  (5),  expressio 
unius  est  exclusio  alterins,  iinds  its  true  application.  [Thns, 
where  an  act  Iiad  gi\ron  to  courts  of  common  pleas  equity 
jurisdiction  in  a  particular  class  of  accounts,  and  a  sub- 
sequent act  conferred  upon  them  chancery  jurisdiction  on 
the  grounds  of  fraud,  accident,  mistake  and  account,  it  was 
held  that  the  latter  act,  though  broad  enough  to  include  all 
cases  of  account,  should  be  understood  as  relating  to  accounts 
not  within  the  former,  and  hence  as  not  working  a  repeal 
'thereof."  The  maxim  in  question,  as  applied  to  the  con- 
struction of  statutes,  certainly  cannot  mean,  that,  where  one 
thing  is  allowed  or  named,  every  other  thing  is  forbidden  or 
excluded.  It  has,  indeed,  been  said,  that  an  exception  made 
by  the  statute  itself  excludes  all  other  exceptions  -*  that, 
where  a  statute  specifies  the  effect  of  a  certain  provision, 
other  effects  are  to  be  held  excluded,*  as,  where  an  act  repeals 
expressly  a  particular  portion  or  section  of  another,  tliero 
can  be  no  implied  repeal  beyond  that  ;*  that  an  enumeration 
of  cases  in  which,  e.  g.y  inteVest  may  be  recovei'ed  excludes 
such  recovery  in  others  ;*  that  a  power  given  to  national 
banks  of  loaning  money  on  personal  security,  excludes  the 
power  of  taking  any  other,  e,  g,j  mortgages  ;*  that  an  act 
affirming  jurisdiction  in  the  supreme  court  of  the  United 


(a)  Walker  v.  Richardson,  2  M. 
&  Wv  888. 

(b)  Sup.  §.874.  See  Feather  v. 
R.,  6  B.  &  S.  257.  89  L.  J.  200  ; 
Eastern  Arcliip.  Co.  v.  R,  1  E.  & 
B.  310.  23  L.  J.  82.  per  Creswell, 
J..  96  ;  London  Joint  Stock  Bank 
V.  M.  of  London,  1  C  P.  D.  1,  17. 

»  Dick's  App.,  106  Pa,  St.  589, 
595. 

*  Brocket  v.  R.  R.  Co.,  14  Pa. 
St.  241,  243;  Miller  v.  Kirkpatrick, 
29  Id.  226 ;  Olive  Cem'y  Co.  r. 
Philadelphia,  93  Id.  129 ;  Drvfus 
V.  Bridges,  45  Miss.  247  ;  McKob- 
erts  V.  Washburn,  10  Minn.  23. 
Upon  this  theorjr  would  seem  to 
rest  the  npplicntion  of  tbe  maxim 
to  exceptions  mnde  by  statutes  to 


the  common  law  rule  forbidding^ 
suits  between  husband  and  wife  : 
"  the  Legislature  has  undertaken 
to  enumerate  tbe  cases  in  wbich  sbe 
may  sue,  and  all  oihers  are 
omitted  ;  expressio  unius  exclusio 
est  altcrius,  is  a  sound  legal 
maxim  :"  Miller  ▼.  Miller,  44  Pa. 
St.  170,  172. 

»  Perkins  v.  Thornburgh,  10  Cal. 
189. 

•  State  V.  Morrow,  26  Mo.  131  ; 
PurceU  V.  Ins.  Co.,  42  N.  Y. 
Super.   Gt.  888.      Ante,   §§    203, 

'  'Watkins  t.  Wassell,  20  Ark. 
410. 

»  Fowler  v.  Scully,  72  Pa.  St. 
456,  461. 
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States  is  to  be  construed  as  a  negation  of  jurisdiction  in  all 
cases  not  expressly  enumerated ;'  and  that  a  penal  statute 
designating  as  subject  to  its  penalties  a  particular  class  of 
persons,  exonerates  all  not  belonging  to  such  dass.^ 

§  398.  [But,  on  the  one  hand,  these  decisions,  so  far  as 
they  are  accurate,  may  be  readily  accounted  for  on  the  familiar 
doctrines,  that,  "  as  exceptions  strengthen  the  force  of  a 
general  law,  so  enumeration  weakens  as  to  things  not  enu- 
merated;"" that  an  affirmative  may  imply  a  negative 
and  ma}^  so  operate  where  the  intention  of  the  Legislature 
to  give  it  that  effect  is  ascertained  ;  that,  the  question  of 
a  specilied  effect  being  one  ©f  implied  intention,  an  express 
declaration  of  the  effect  an  act  is  intended  to  have  leaves 
no  room  for  any  further  implication  ;"  or  on  the  ground  of 
strict  construction  applicable  to  the  class  of  statutes  embrac- 
ing that  upon  which  the  rule  is  supposed  to  operate,  e.  g.^ 
statutes  granting  powers  to  corporations,"  or  penal  stacutes." 
And,  on   the   other  hand,  if   there   is   such   a   rule,  it   is 


•  Exp.  McCardle,  7  WaH.  506 ; 
8o  that  a  repeal  of  such  an  act  is  a 
denial  of  jurisdiction  even  in  those 
cases.  See,  also,  Exp.  Yerger,  8 
Wall.  85. 

»»  State  v.  Jaeger,  63  Mo.  403 ; 
hence,  in  this  case,  a  wine  grower 
was  lield  not  indictable  for  selling 
wine  on  his  own  premises  without 
a  license,  or  permitting  it  to  be 
dnmk  at  such  place  :  lb.  See, 
also,  Niemeyer  v.  Wright,  75  Va. 
289,  post,  I  455.  note,  that  the 
infliction  oi  a  forfeiture  in  one 
tispcct  is  its  exclusion  in  any 
oilier  ;  and  comp.  Howell  v.  Stew- 
art, 54  Id.  400.  See,  also,  Bish., 
Wr.  L.,  §  249.  and  cases  there 
cited.  In  Haukins  v.  People,  106 
111.  628,  it  was  held,  upon  the 
principle,  exclusio  unius,  etc.,  that 
an  exclusion  of  power  to  impose  a 
fine  of  less  than  $100,  by  implica- 
tion gave  the  power  to  impose  a 
fine  of  mjrc  tlian  $100,  the  lan- 
guage directing  the  imposition  of 
a  fine  of  not  less  tli.m  $100,  and 
fines  above  the  minimum  being 
under  the  laws  of  Illinois  review- 
able. As  cited  in  that  deciifion.  a 
statute  punishing  murder  in  the 
second  degree  with  imprisonment 


for  not  less  than  five  years  was 
held  to  justify  a  sentence  to  im- 
prisonment for  life:  Qrake  v. 
Slate,  5  Tex.  App.  649,  and  for 
sixty  years  :  Childs  v.  State,  2  Id. 
88.  But  in  Stinson  v.  Pond,  2 
Curt.  502,  a  statute  prohibiting  an 
act  under  penalty  of  not  less  than 
$100,  was  held  to  limit  the 
recovery  to  that  sura. 

"  See  Page  v.  Allen,  58  Pa.  St. 
838,  346. 

"  See  ante,  §§  199-202,  203. 

"  See  Fowler  v.  Scully,  supra, 
citing,  to  the  effect,  that,  in  such, 
what  is  not  expressly  or  by  neces- 
sary implication,  given,  is  to  be 
deemed  as  expressly  withheld :  B'k 
of  U.  8.  V.  Dandridge,  12  Wheat. 
64;  Head  v.  Ins.  Co.,  2  Craucli, 
127;  Dartmouth  Coll.  v.  Wood- 
ward, 4  Wheat.  636;  B'k  of 
Augusta  V.  Earle,  13  Pet.  587; 
Perrine  v.  Canal  Co. ,  9  How.  184 ; 
Venango  l^at.  B'k  v.  Taylor,  56 
Pa.  St.  14.  See  ante,  §  354,  post, 
§418. 

"  See  Slate  v.  Jaeger,  63  Mo. 
403,  where  it  is  said  that  the  rule 
of  slrict  construction  required  the 
effect  given  to  the  act :  supra,  g 
897. 
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'Confessedly  liable  to  so  many  restrictions  and  exceptions  in 
its  application  as  to  be  practically  swept  away.  Indeed, 
the  extreme  caution  necessary  in  its  application  is  emphasized 
wherever  it  is  recognized  by  writers.'*  £ven  as  to  penal 
Btatotes,  it  is  said  to  be  too  general  and  subject  to  too  many 
exceptions  to  govern  the  construction."  So  the  rule  that 
the  repeal  of  particular  statutes,  or  of  a  portion  of  an  act, 
ahall  exclude  the  implication  of  a  repeal  of  other  statutes  of 
the  same  purport,  or  of  other  provisions  of  the  act,"  is 
narrowed  by  the  other,  that,  if  a  statute  was  evidently 
omitted  from  the  enumeration  by  an  oversight,  it  will 
nevertheless  be  repealed,"  and  by  the  condition  that  other 
provisions  not  expressly  repealed  be  not  absolutely  incon- 
sistent with  the  later  act,"  which  practically  obliterates  the 
former  rule;  for  such  inconsistency  is  always  requisite  in 
order  to  permit  a  repeal  by  implication.*'  Nor,  conversely, 
<loe8  the  mere  enumeration  in  one  statute  of  certain  provisions 
in  another  as  not  to  be  affected  by  it  warrant  an  inference 
that  all  other  existing  provisions  on  the  subject,  not  referred 
to  in  the  enumeration,  are  repealed."  And,  in  general,  if 
there  is  some  special  reason  for  mentioning  one  thing  in  a 
statute,  and  none  for  mentioning  another,  the  expression  of 
the  former  will  not  be  an  exclusion  of  the  other."  A 
statutory  provision  declaring  a  married  woman,  when  a 
party  to  an  action,  empowered  to  enter  into  any  necessary 
bond  or  undertaking,  does  not  impair  her  right  to  become  a 


'»  See  Bish..  Wr.  L.,  §  249a; 
Broom,  Leg.  Max.,  p.  658.  See 
this  caution  insisted  upon  in 
Taylor  v.  Taylor,  10  Minn.  107, 
li;i. 

^'  State  V.  Connor,  7  La.  An. 
879. 

"  Ante.  §  897. 

»8  New  York  v.  R.  R  Co..  19  N. 
Y.  Super.  Ct.  571;  and  see  U.  S.  v. 
Cheesemnn,  8  Sawyer,  424.  Ante, 
§203. 

»"  Orosby  v.  Patch,  18  Cal.  488. 

«o  Ante,  §§  210  etseq.  See,  also, 
^tna  Ins.  Co.  v.  licading,  21 
W.    N.    C.    (Pa.)   209,   where   a 

erovision  of  the  general  municipal 
kw  of  1887,  giving  certain  cities  the 


right  to  impose  license  taxes  upon 
insurance  companies,  was  held  to 
repeal,  by  implication,  the  exemp- 
tion enacted  by  an  act  of  1878  in  la- 
vor  of  such  companies;  notwith- 
standing the  circumstance  (urged 
upon  argument)  that  the  act  or  1887 
cont;iined  a  special  repealing  clause, 
repealing  expressly  all  former 
municipal  laws,  special  and  gene- 
ral, inconsistent  with,  or  supplied 
by,  the  provisions  of  the  act  of 
1887. 

**  Burnham  v.  Onderdonk,  41  N. 
Y.  425. 

**  Brown  t.  Buzan,  24  Ind. 
194. 
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eurety  in  an  nndertaking  upon  appeal  by  another  pereon  ;** 
nor  does  one  declaring  that  the  failure  to  give  a  certain 
prescribed  notice  shall  not  invalidate  an  election  imply  that 
every  other  prescribed  formality  must  be  rigidly  observed 
in  order  to  its  validity  ;'^  nor  one  prescribing  that  certain 
enumerated  acts,  snch  as  filing  a  demurrer,  answer,  etc., 
shall  be  deemed  an  appearance  by  the  defendant  in  a  cause, 
that  other  acts,  e.  ^.,  filing  an  affidavit  for  a  continuance, 
should  not  be  treated  as  an  appearance.'*  Indeed,  the 
exceptions  would  more  than  swallow  up  the  rule ;  for,  under 
it,  there  could  be  no  snch  thing  as  implication  or  liberal 
construction ;  nor  could  there  be  any  cumulative  remedies 
where  a  statute  undertakes  to  give  a  remedy.** 

§  399.  [Whether  the  expression  of  one  thing  is  to  operate 
as  the  exclusion  of  another,  is  clearly  a  mere  question  of 
intention,  to  be  gathered  from  the  statute  by  the  usual  means 
and  rules  of  interpretation.  As  an  auxiliary  rule,  the  maxim, 
expresio  unius,  etc.,  as  above  defined  becomes  a  most 
important  aid.  It  means  that  the  special  mention  of 
one  thing  indicates  that  it  was  not  intended  to  be  covered  by 
a  general  provision  which  would  otherwise  include  it.  The 
cases  given*^  are  instances  of  the  application  of  the  rule  to 
mere  words.  But  it  extends  beyond  that,  and  applies  to 
clauses  as  well.  Thus,  where  a  repealing  statute  contains  a 
special  saving  clause,  the  general  saving  clause  of  the  general 
statute  has  no  application^  and  no  rights  or  remedies  are 
saved,  except  such  as  come  within  the  special  saving 
clause.**  Where  one  section  of  an  act,  being  a  charter  for  a 
city,  gave  a  specific  and  detailed  remedy  for  the  collection  of 
assessments  and   declared  the  provision  applicable  to  the 


*«  Woolaey  v.  Brown,  74  N.  Y. 
82.    Comp.  ante,  g  874. 

«*  Taylor  v.  Taylor,  10  Minn. 
107. 

*»  State  v.  McCullough,  8  Nev. 
203:  The  statute  was  construed  to 
mean  only  that  the  acts  enumerated 
should  he  an  appearance  so  as  to 
entitle  the  defendant  to  notice  of 
further  steps  :  lb.  tiee,  also,  ante, 
§§  210-214. 

w  See    Bish.,     Wr.    L.,  •§  249. 


And  see  Dow  v.  Young,  (Me.)  4 
New  Engl.  Rep.  503,  504,  where  it 
is  said  that  the  principle  "  Expres- 
sio  unius  est  ezclusio  alterius  sup- 
ports the  rule,"  that,  when  a  stat- 
ute creates  a  right  and  declares 
when  it  may  be  exercised,  it  cannot 
be  exercised  at  any  other  time. 
See  §  433. 

«'  Ante,  §  896. 

•«  State  V.  Showers,  84  Kwx. 
269. 
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collection  of  those  due  and  unpaid  at  the  passage  of  the  act;, 
and  a  sabseqnent  section  provided  that  '^  nothing  in  said  act 
contained  shall  be  construed  to  destroy,  impair,  or  take  away 
any  right  or  remedy  acquired  or  given  by  any  act  thereby 
repealed,"  it  was  clear  that  the  broad  expressions  of  the 
latter  section  could  not  include  the  mattora  specifically 
provided  for  in  the  former,  but  applied  only  to  preserve 
contract  rights  against  the  city."  It  applies,  indeed,  * 
wherever  an  act  contains  general  provisions  and  also  special 
ones  upon  a  subject,  which,  standing  alone,  the  general 
provisions  would  include.  In  such  cases,  the  special  pro- 
visions upon  that  particular  subject  indicate  an  intention 
that  it  is  not  to  be  deemed  included  in  the  general  pro- 
vision, and  the  latter  is  held  inapplicable  to  it,  or,  as  is 
sometimes  said,  is  controlled  by  the  special  provisions. 
Where,  therefore,  there  is,  in  the  same  statute,  a  particular 
enactment,  and  also  a  general  one,  which,  in  its  most  com- 
prehensive sense,  would  include  what  is  embraced  in  the 
former,  the  particular  enactment  must  be  operative,  and  the 
general  enactment  must  be  taken  to  affeot  only  such  cases 
within  its  general  language  as  are  not  within  the  provisions 
of  the  particular  enactment.**  It  follows,  that,  where  an 
act,  in  one  set  of  provisions,  gives  specific  and  precise 
directions  to  do  a  particular  thing,  and  in  another  set, 
prohibits,  in  general  terms,  the  doing  of  that,  which,  in  the 
broad  sense  of  the  words  used  in  the  latter,  would  cover  the 
particular  act  authorized  by  the  former,  the  more  general 
provisions  cannot  be  deemed  to  include  the  matters  embraced 
in  the  more  specific  ones.**  And  the  same  is  true  as  to 
portions  of  an  act  treating  exclusively  and  in  detail  of  a 
matter   that    is   only    incidentally    referred    to   in    other  \ 

sections  of  the  statute ;  the  former  provisions  must  prevail.*'] 

»»  State  V.  Trenton,  88  N.  J.  L.  ante,  g§  216-216.                                                         ' 

64.  "  State  v.  Trenton,  88  N.  J.  L. 

«>  Pretty  v.  Solly.  26  Beav.  610,  64. 

per  Romilly.     M.    R.  ;    State   v.  »*  Long  v.  Gulp,  14  Kan.  412. 

Comm'rs  of  R.  R.  Tax'n.  87  N.  J.  Of    course,    Tivhere    there    is  any 

L.  228.      The  effect  of  this  rule  is  apparent     discrepancy      between 

practically  that  general  legislation  general  and  particular  provisions 

on  a  particular  subject  must  give  of  an  act,  an  jiarmonizatinu  of  the 

way    to  special  legislation  on  the  two  should  first  be  aimed  at :  State 

same  :  State  v.  Clark,  26  Id.  54 ;  v.  Comm'rs  of  R  R.  Tax'n,  87  N. 

Slate  V.  Morristown,  38  Id.  01  ;  J.  L.  228. 
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§  400.  Noooantiir  a  SooUs.— When  two  Of  more  woi^ds,  bus- 
ceptible  of  analogous  meaning,  are  coupled  together,  noscun- 
tnr  a  sociis.  [Where  the  language  of  the  act  itself  points  to 
the  associated  words  as  interpreting  the  more  general  ones, 
the  application  of  the  rule  is  obvious.  Thus,  where  an  act 
imposes  a  tax  upon  all  real  estate,  to  wit,  upon  various 
specified  kinds  of  real  estate,  and  from  such  specification 
shown  to  be  private  property,  it  is  clear  that  the  general  words 
are  to  bo  controlled  by  the  specifications,  and  that  the  broad 
phrase  embracing  all  real  estate,  nevertheless  does  not 
include  property,  e,  g.y  of  the  United  States  within  the 
territory  to  which  the  tax  applies."  But,  even  in  the  absence 
of  such  a  clear  manifestation  of  intent,  associated  words]  are 
understood  to  be  used  in  their  cognate  sense.  They  take, 
as  it  were,  their  color  from  each  other ;  that  is,  the  more 
general  is  restricted  to  a  sense  analogous  to  the  less  general. 
The  expression,  for  instance,  of  ^'places  of  public  resort," 
assumes  a  very  different  meaning  when  coupled  with  "roads 
and  streets,"  from  that  which  it  would  have  if  the  accom- 
panying expression  was  ^Miouses"  (a).  In  an  enactment 
respecting  houses  "  for  public  refreshment,  resort  and  enter- 
tainment," the  last  word  was  understood,  not  as  a  theatrical 
or  musical  or  other  similar  performance,  but  as  something 
contributing  to  the  enjoyment  of  the  "refreshment"  (J), 
An  Act  which  exempted  "  magnates  and  noblemen  "  from 
tithes,  was  held,  on  this  ground,  not  to  extend  to  an  ecclesias- 
tical magnate,  such  as  a  dean,  but  to  apply  only  to  magnates 
of  a  "  noble"  kind  (c).  In  the  same  way,  the  17th  section 
of  the  Statute  of  Frauds,  which  requires  that  contracts  for 
the  sale  of  " goods,  wares,  and  merchandise"  for  ten  pounds 
or  upwards,  shall  be  in  writing,  and  the  Factors  Act,  5  &  6 


»  U.  S.  v.  Weise,  2  WaH.  Jr. 
72. 

(a)  See  ex.  er.  R.  v.  JoDes,  7  Ex. 
680.  21  L.  J.  M.  C.  113 ;  R.  v. 
BiowD.  Id.  116,  and  17  Q.  B.  833  ; 
Exp.  Freestone,  25  L.  J.  M.  C. 
121  ;  Diivys  ▼.  Douglas,  4  H.  <fe 
N.  180,  28  L.  J.  M.  C.  193  ;  SeweU 
V.  Taylor,  29  Id.  50,  7  0.  B  N.  S. 
160  :  Ca.sc  v.  Storey,  L.  R.  4  Ex. 
819 ;  Skinner  v.  Usher,  L.  R.  7  Q. 

86 


B.  428.  See,  also,  R.  v.  Charles- 
worth.  2  L.  M.  &  P.  117 ;  Wilson 
V.  Halifax,  L.  R.  8  Ex.  114. 

{b)  Muir  V.  Keay.  L.  R.  10  Q.  B. 
594.     See  Taylor  v.  Oram,  1  11.  & 

C.  870 ;  Howes  v.  Inland  Revenue 
Bd..  1  Ex.  D.  886 ;  R  v.  Tucker,  2 
Q.  B.  D.  417. 

(c)  Warden  v.  Dean  of  St.  Paurs, 
4  Price,  65. 
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Vict.  c.  39,  which  protects  certain  dealings  of  agents 
entrnsted  with  the  documents  of  title  of  '^  goods  and  mer- 
chandise," do  not  extend  to  shares  or  stock  in  companies  (a), 
or  to  the  certificates  of  them  {l).  In  each  of  these  cases,  the 
meaning  of  the  more  general  word  is  in  a  measnre  derived 
from,  or  at  least  limited  by,  the  more  specific  one  with  which 
it  is  associated.  The  Bankrupt  Act,  which  makes  a  fraadn- 
lent  "  gift,  deliverj^  or  transfer"  of  property  an  act  of  bank- 
ruptcy, incladcs  only  such  deliveries  or  transfers  as  are  of 
the  nature  of  a  gift ;  that  is,  such  only  as  alter  the  ownership 
of  the  property ;  but  it  docs  not  include  a  delivery  to  a  bailee 
for  safety  custody  (c).  [So,  where  an  act  gave  a  lien  to 
mechanics  upon  '^  all  improvements,  engines,  pumps,  machin- 
ery, screens  and  fixtures,  erected  or  put  by  tenants  of  leased 
estates  on  land  of  others,"  providing  that  the  lien  thereby 
created  should  extend  only  to  the  interest  of  the  tenant,  and 
to  the  *^  improvements,  engines,  pumps,  machinery,  screens 
and  fixtures  erected,  repaired  or  put  in  "  by  such  mechanics, 
it  was  held,  that,  although  the  word  "improvements"  was 
large  enough,  under  ordinary  circumstances,  to  include  a 
house  or  private  dwelling,  it  was  manifest,  by  its  connection, 
in  the  act,  with  the  words  "  engines,  pumps,"  etc.,  that  the 
word  was  not  intended  to  authorize  the  creation  of  liens 
upon  ordinary  houses  or  dwellings  of  tenants  independently 
of  the  works  indicated  by  the  other  expressions  used  in  con- 
nection with  the  word  "improvements."**] 

§  401.  The  receipt  of  "parochial  relief  or  other  alms," 
which  disqualifies  for  the  municipal  franchise  (5  &  6  Will. 
4,  c.  76,  s.  9),  is  confined  to  other  parochial  alms,  and  does 

(a)  Tempest  v.  Kilner,  8  C.  B.  the  refusal  of  the  court  of  common 

249  ;  Bowlby  v.    BeU.    Id.    284 ;  pleas  to  open  judgments  entered  by 

Humble  v.  Mitchell*  11  A.  &  E.  virtue  of  a  •*  warrantor  attorney  or 

205  ;  Ileselline  v.  Siggers,  1  Ex.  on  Judgment  note,"  and  Lolding  it 

856.  inapplicable  to  the  case  of  a  judg- 

(&)  Freeman  v.  Appleyard,  82  L.  ment    confessed   in    nn    amicnblc 

J.  Ex.  175.      See  Judic.  A.  1875,  action  of  ejectment,  the  Court  said: 

Ord.  52,  r.  2.  and  Bartholomew  v.  "The  use  of  tho  words  *  warrant 

Freeman,  8  C.  P.  D.  816.  of  attorney  or  judgment  note '  .  . 

(c)  Cotton   v.   James,  Moo.   &  makes  it  doubtful  at  least,  whether 

Mai.  278  ;  Bitt  v.  Beeston,  L.  H.  4  the   provisions  of  said  act    were 

Ex.  159.  intended  to  apply  to  any  but  money 

»*Schenley'8  App..  70Pa.  fit.  98.  luderacnts:"  Limbert's    App.,    21 

So,  in  construing  the  Pa.  Act,  4  W.  N.  C.  (Pa.)  20,    Reasserted  in 

Apr.  1877,  giving  an  appeal  from  Swartz's  App.  (Pa.^  11  Centr.  Rep 

681. 
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Dot  inclnde  alms  received  from  a  charitable  institution  (a). 
An  Act  (23  &  24  Yict.)  which  prohibits  the  sale  of  articles, 
418  "  pure  or  unadulterated/'  which  are  in  fact  adulterated  or 
not  pure,  would  be  understood  to  use  the  latter  expression 
as  closely  analogous  to  the  former ;  so  that  milk  from  which 
the  cream  had  been  extracted  would  probably  not  fall 
within  the  designation  of  "  not  pure."  (J).  In  the  Thames 
•Conservancy  Act,  which,  after  empowering  the  conservators 
to  license  the  construction  of  jetties  in  the  river,  provided 
that  this  should  not  cake  away  any  *' right,"  claim,  privilejge, 
franchise,  or  immunity  to  which  the  occupiers  of  land  on 
the  banks  were  entitled,  the  word  "  right,"  was  limited  by 
the  associated  words  to  vested  rights  of  property,  and  did 
not  include  the  right  of  navigation  wliich  the  occupiers 
enjoyed  not  otherwise  than  the  public  generally  {e).  In  the 
first  section  of  the  Prescription  Act,  the  expression  "any 
right  of  common  "  is  similarly  restricted  by  the  succeeding 
words,  "  or  other  profit  or  benefit  to  be  taken  and  enjoyed 
from  or  upon  any  land,"  so  as  not  to  include  rights  in  gross, 
hut  only  those  usual  rights  of  common  and  profit  d,  prendre 
which  are  in  some  way  appurtenant  to  the  land,  and  limited 
to  the  wants  of  a  dominant  tenement  (d).  And  in  the 
second  section  of  the  same  Act,  relating  to  claims  by  custom, 
prescription  or  grant,  **to  any  way  or  other  easement,"  the 


(a)  R  v.  Lichfield,  2  Q.  B.  698. 
See  the  cases  collected  in  Harrison 
V.  Carter,  2  C.  P.  D.  26.  [In 
•Gould  V.  Sub-District,  7  Minn. 
^03,  a  saving  of  "contract,  obliga- 
tion, right,  or  lien"  was  held  to 
include  a  claim  or  action  ex  delicto, 
it  being  observed  that  rights  would 
arise  from  obligations  and  con- 
tracts, and  would  not  probably 
extend  beyond  them,  whilst  right 
would  seem  to  have  a  larger  sense 
and  indicate  something  more  Uian 
surplusage.] 

(b)  The  ordinary  marine  policy 
which  insures  against  arrest  of 
"  kings,  princes,  and  people," 
refers,  under  the  last  word,  not  to 
iiny  collection  of  persons,  but  to 
the  governing  power  of  a.  country 
not  included  in  the  other  terms 
witli  which  it  is  associated:  Nesbitt 
^.  Lushington,  4  T.  R.  783.      See 


Johnston  v.  Hogg,  L.  R.  10  Q.  B. 
D.  482.  See.  also,  Davidson  v. 
Burnand,  L.  R.  4  C.  P.  120  ;  Ash- 
bury  Carriage  Co.  v.  Riche,  L,  R. 
7  H.  L,  653 ;  Chartered  Merc. 
Bank  v.  Wilson,  8  Ex.  D.  108 ; 
Woodward  v.  London  &  N.  W. 
R.  Co.,  Id.  121 ;  Williams  v.  Ellis, 
5  Q.  B.  D.  175.  [But  in  an 
appointment  of  a  person  by  an 
insurance  company  to  act  as  "  agent 
or  surveyor,"  the  court  refused  to 
limit  the  word  "agent"  by  the 
term  "surveyor  :"  Lycoming,  etc., 
Ins.  Co.  V.  Woodworth,  88  Pa.  St. 
223  1 

(c)  20  &  21  Vic.  c.  cxlvii.  s.  63  ; 
Kearns  v.  Cordwainers'  Co.,  6  0. 
B.  N.  S.  838,  28  L.  J.  285. 

(d)  2  &  8  W.  4,  0.  71 ;  Shuttle- 
worth  V.  Le  Fleming,  19  C.  B.  N. 
S.  687,  34  L.  J.  809. 


I 
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only  oasemonts  included  are  those  analogooB  to  a  right  of 
wa}%  that  is,  rights  of  utility  and  benefit,  and  not  merely  of 
Tccreation  and  amusement  (a).  The  County  Courts  Act,  in 
making  a  person  subject  to  the  jurisdiction  of  the  Court  of 
the  district  within  which  he  "dwells  or  carries  on  his  busi- 
ness," included  under  the  latter  expression  only  a  personal 
carrying  on  of  business,  not  cases  where  it  was  carried  on 
altogether  by  an  agent  (i).  The  24  V"ict.  c.  10,  s.  6,  which 
gives  the  Admiralty  jurisdiction,  when  the  ship-owner  is  not 
domiciled  in  England,  over  any  claim  of  the  owner  of  goods 
carried  into  any  English  port,  for  damage  done  to  them  by 
tlie  negligence  or  misconduct  of,  or  for  "  any  breach  of  duty 
or  of  contract "  by  the  ship-owner,  master,  or  crew,  seems 
confined  to  breaches  of  duty  or  contract  having  some  aualogy 
to  what  is  provided  in  the  earlier  part  of  the  section ;  and 
was  therefore  held  not  to  apply  to  the  wrongful  refusal  of 
a  master  to  take  a  cargo  to  a  port  abroad  (c), 

§  402.  On  the  same  principle,  an  Act  which  prohibits  the 
^  taking  or  destroying  "  the  spawn  of  fish  would  not  include 
a  "taking"  of  spawn  for  the  purpose  of  removing  it  to 
another  bed  ;  for  the  word  '*  destroying,"  with  which  "tak- 
ing "  is  associated,  indicates  that  the  taking  which  is  prohibi- 
ted is  dishonest  or  mischievous  {d).  And  in  an  Act  which 
made  it  penal  to  "  take  or  kill "  fish  without  the  leave  of  the 
owners  of  the  fishery,  the  same  kind  of  "  taking  "  was  simi- 
larly held  to  have  been  intended  {e).  An  Act  which  pro- 
hibits the  "  having  or  keeping  "  gunpowder,  does  not  apply 
to  a  person  who  "has*'  gunpowder  for  ar  merely  temporary 
purpose,  as  a  carrier,  the  kind  of  "having"  intended  by  the 
Act  being  explained  by  the  word  "keeping,"  with  which  it 
is  associated  {/).  So,  where  an  Act  punishes  the  "  having  or 
conveying "  anything  (inspected  of  being  stolen  and  not 
satisfactorily  accounted  for,  the  former  expression  is  limited 

(a)2&8W.  4,  c.  71.  Mounsey  (rf)  8  Jac  1,  c.  12;  Bridger  v. 

v.  Imray,  3  H.  &  C.  486.  84  L.  J.  Richardson.  2  M.  &  6.  568. 

52.  56.      See  Webb  v.  Bird,  10  C.  (e)  22  &  23  Car.  2,  c.  25 ;  R.  v. 

B.  268  ;  18  C.  B.  841.  MaHlnaon,  2  Burr.  679. 

(b)  Minor  v.  London  &  N.  "W.  (/)  12  Geo.  8,  c.  61 ;  BigM  v. 

R.  Co..  26  L.  J.  0.  P.  89;  Shielfl  v.  Mitchell,  2  B.  &  S.  528,  81  L.  J. 

Rait,  7  C\  B.  116.  M.  C.  681 ;  R.  v.  Strugnell.  L.  R 

(&f  The  Dannebrog.  L.  R.  4  A.  1  Q.  B.  981. 
&  E.  886. 
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by  the  latter,  and  does  Dot,  therefore,  apply  to  the  possession 
of  a  boose  (a).  Ad  Act  wbich  made  it  felony  to  ^'  cast  away  or 
destroy"  a  ship  was  held  not  to  apply  to  a  case  where  the  ship 
was  ran  agroand  or  stranded  upon  a  roek,  bat  was  afterwards 
got  off  in  a  condition  capable  of  being  refitted  (b).  Tbis  rule 
was  applied  to  the  construction  of  the  repealed  Act,  1  Yict. 
c.  85,  which  made  it  felony  "  to  shoot,  cut,  stab,  or  wound  ;" 
for  the  latter  term  was  beld  to  be  restricted,  by  the  verbs 
which  preceded  it,  to  injuries  inflicted  by  an  instrument ; 
and  consequently  to  bite  off  a  finger  or  a  nose,  or  to  burn  the 
face  with  vitriol,  was  not  to  wound  within  the  meaning  of 
the  Act  (<?). 

§  403.  One  phrase  or  clause,  in  the  same  way,  sometimes 
materially  limits  tlie  effect  of  another  with  which  it  is  simi- 
larly associated.  Thus,  an  Act  which  disgaveled  lands  ^*  to 
all  intents  and  purposes,"  and  then  went  on  to  make  them 
^^descendible  as  lands  at  common  law,"  was  held  to  disgavel 
them  only  for  the  purposes  of  descent  (rf).  ^So,  where  an 
act  relating  to  landlord  and  tenant  proceedings,  after  giving 
justices  of  the  peace  certain  powers,  provided  that  no  appeal 
should  lie  in  the  case  of  rent,  but  went  on  to  add  that  the 
remedy  by  replevin  shall  remain  as  heretofore,  it  was  clear 
that  the  denial  of  an  appeal  related  to  the  tenant  only."] 
The  section  of  the  Annuity  Act,  17  Geo.  3,  c.  26,  which 


(a)  2  &  8  Vict.  0.  71 ;  Hadley  v. 
Perks.  L.  R.  1  Q.  B.  444. 

(b)  De  Londo's  Case,  2  East,  P. 
C  1098. 

\e)  r/v.  Harris,  7  0.  &  P.  446 ; 
R.  V.  Stevens,  1  Moo.  0.  C.  ^9 ; 
R.  V.  Murrow,  Id.  456  ;  Jenning's 
Case,  2  Lew.  130.  [See  for  other 
illustrations  of  this  construction, 
ante,  §  803.] 

(d)  Wiseman  v.  Cotton,  1  Lev. 
80. 

»  Hilke  V.  Elsenbeis.  104  Pa.  St. 
514*  Similarly,  an  act  that 
required  judgments,  recognizances, 
sci.  fa.'s  and  executions  to  be 
entered  in  a  *'  book  to  be  called  the 
judgment  indrft,  "  in  order  to  con- 
stitute a  lien,  was  held  clearly  to 
refer  to  rec6gnizances  in  the  com- 
mon pleas,  not  in  the  orphans' 
court :    Uolman's    App.,   106  Id. 


502.  An  ad  giving  a  right  of 
action  against  the  grantor  in  a  deed 
to  an  assignee  of  the  grantee,  for 
breach  of  a  covenant  against  in- 
cumbrances, where  the  incum- 
brance *' appears  of  record."  was 
held  to  apply  only  where  the  in- 
cumbrance was  of  record  in  the 
registry  of  deeds,  and  a  lien  for 
unpaid  taxes,  appearing  only  in 
the  records  of  a  city  or  town,  was 
held  not  within  tlie  statute  :  Car- 
ter V.  Peck,  188  Mass.  439.  And 
see  Lane  v.  Harris,  10  Ga.  217, 
where  an  act  providing  "that  no 
person  shall  be  permitted  to  deny 
any  bond,  bill,  .  .  unless  he,  .  . 
shall  make  affldiivit."  etc.,  was 
held  to  apply  only  wuerc  the  exe- 
cution of  the  instrument  is  alleged 
to  be  the  act  of  the  party  filing  the 
answer,  or  adopted  by  him. 
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excepts  from  the  general  provisions  of  the  enactment  any 
'Wohmtary  annuity  granted  without  i^gard  to  pecuniary 
consideration,"  was  construed  as  using  the  word  "  voluntary,'^ 
not  in  its  usual  legal  sense,  as  without  consideration,  but  aa 
without  pecuniary  consideration  (a).  [A  notable  instance  of 
this  operation  of  associated  words  occurred  in  the  construction 
of  the  Pennsylvania  act  of  22  April,  1856,  which  declared 
that  '^  no  right  of  entry  shall  accrue,  or  actions  be  maintained 
for  a  specific  performance  of  any  contract  for  the  sale  of  any 
real  estate,  or  for  damages  for  non-compliance  with  any  such 
contract,  or  to  enforce  any  equity  of  redemption^  after 
re  entry  made  for  any  condition  hroken^  or  to  enforce  any 
implied  or  resulting  trust  as  to  realty,  but  within  five  years 
after  such  contract  was  made  or  such  equity  or  trust  accrued, 
with  the  right  to  entry,  unless  such  contract  shall  give  a  longer 
time  for  its  performance,  or  there  has  been,  in  part,  a  sub- 
stantial performance,  or  such  contract,  equity  of  redemption, 
or  trust,  shall  Iwive  been  acknowledged,  by  writing,  to  subsist, 
by  the  party ,  charged  therewith,  within  the  same  period,'* 
etc.  It  was  held  that  the  construction  of  the  phrase, 
"equity  of  redemption," — a  phrase  familiarly,  in  legal  par- 
lance, applied  to  a  mortgagor's  right  in  the  premises  conveyed 
by  him  to  the  mortgagee  as  security  for  a  debt, — must  be 
construed  in  the  light  of  the  associated  words  ^*  after  re-entry 
made  for  any  condition  broken;"  that,  therefore,  it  could 
not  mean  a  mortgagor's  equity  of  redemption,  but  had  refer- 
ence to  cases  such  as  those  arising  upon  the  rights  of  a 
pm'chaser  under  a  ground-rent  deed,  after  re-entry  by  the 
grantor  for  non-payment  of  rent;  and  consequently, that  the 
clause  did  not,  in  any  way,  affect  the  rights  of  mortgagors, 
nor  make  any  alteration  in  the  rule  theretofore  existing,  which 
allowed  a  deed  absolute  on  its  face  to  be  shown  by  parol  to 
be  a  mortgage." 

§  404.   XSztending  XSffect  of  AMOciaUon  of  Words.— [On  the 

other  hand,  the  effect  of  associated  words  may  also,  some- 
times, be  an  extending  one.     One  section  of  acQrtain  statute 

(a)  Cresplgny  v.  Wittenoom,  4     E.  &  B.  874. 
T.  R.  790.    Sec  Blake  v.  Attersoll,         »•  Harper's  App.,  64  Pa.  St  815  j 
2  B.  &  C.  875  ;  Evatt  v.  Hunt,  2     Ballentine  v.  White,  77  Id.  2a 
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impoBed  a  specified  tax  upon  tonnage  apon  every  railroad, 
steamboat,  canal  and  slackwater  navigation  company,  and  all 
other  companies  upon  whose ^works  freight  might  be  trans- 
ported, whether  the  compcDsation  received  by  it  be  for  trans- 
portation, transportation  and  tolls,  or  tolls  only.  The  next 
section  imposed,  ^^  in  addition  to  "  such  tax,  a  tax  upon  gross 
receipts  ^^  upon  every  railroad,  canal  and  transportation  com- 
pany." It  was  held  that  the  phrase  '*  transportation  com- 
pany" in  the  latter  section  took  its  meaning  from  the  first 
section,  with  which  it  was  thus  associated,  and  meant  all 
companies  "  upon  whose  works  freight  may  be  transported," 
etc,  and  thus  included  a  corporation  authorized  to  make 
slackwater  navigation,  but  prohibited  from  engaging  in 
transportation, — the  phrase  "  transportation  company  "  being 
treated  as  **nomen  generalissimum,"  "nomen  collectivum," 
taking  its  meaning  from  the  more  particular  designation  in 
the  section  to  which  it  stood  "  in  immediate  juxtaposition.""] 

§  405.  Rule  as  to  Generic   Words   Added  to   Specific— It  16, 

however,  the  use  of  a  general  word  following  {a)  one  or  more 
less  general  terms  ejusdem  generis,  which  affords  the  most* 
frequent  illustration  of  the  rule  under  consideration.  Generi 
per  speciem  derogatur.  In  the  abstract,  general  words,  like 
all  others,  receive  their  full  and  natural  meaning.  If  a 
right  of  hunting,  shooting,  and  fishing  is  granted,  all  things 
generally  hunted,  shot,  and  fished  are  included  (J).  The  3 
&  4  Will.  4,  c.  42,  s.  3,  which  limits  the  time  for  suing 
"  upon  any  bond  or  other  specialty,"  comprehends  under  the 
last  cjcpression  every  kind  of  specialty,  including  a  statute 
{o).  [So,  where  an  act  enabled  married  women  to  be  sued, 
jointly  with  their  husbands,  upon  any  note,  bill  of  exchange, 
single  bill,  bond,  contract  or  agreement  executed  by  such 
married  woman  jointly  with  her  husband,  it  was  held  that  a 
statutory  bond  required  of  a  collector  of  state  taxes,  executed 
by  him  as  principal  and  by  his  wife,  another  married  woman 
and  her  husband  as  sureties,  was  included.**]     In  such  cases, 

»>   Monongahela    Kav.    Ck>.    v.  N.  8.  264,  84  L.  J  261. 

Com'tb.  66  Fa.  St.  81,  88.  (c)  Cork  &  Bandon  R    Co   v. 

(a)  Not  preceding  ;  see  ex.  gr.  Goode,  18  C.  B.  886. 

King  V.  George,  6  Ch.  D.  627.  »  Smith  v.  State  (Md.)  5  Centr. 

(6)  Jeffreys  ▼.   Evans,  19  C.  B.  Bep.  607. 
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the  general  principle  applies,  that  the  terms  are  to  receive 
their  plain  and  ordinary  meaning;  and  Coarts  are  not  at 
liberty  to  impose  on  them  limitations  not  called  for  by  the 
sense,  or  the  objects  or  mischief  of  the  enactment  (a).  Bat 
the  general  word  which  follows  particular  and  specific  words 
of  the  same  nature  as  itself  takes  its  meaning  from  them, 
and  .is  prcsnmed  to  be  restricted  to  the  same  genus  as  those 
words  (&):  or,  in  other  words,  as  comprehending  only  things 
of  the  same  kind  as  those  designated  by  them  ;  unless,  of 
course,  there  be  something  to  show  that  a  wider  sense  was 
intended* 

Thus,  the  Sunday  Act,  29  Car.  2,  c.  7,  which  enacts  that 
'*  no  tradesman,  artificer,  workman,  laborer,  or  other  person 
whatsoever,  shall  do  or  exercise  any  labor,  business,  or  work 
of  their  ordinary  callings  upon  the  Lord's  Day,"  has  been 
held  not  to  include  a  coach  proprietor  (c),  or  a  farmer  (rf), 
or,  no  doubt,  an  attorney  (e);  the  word  '*  pereon "  being 
confined  to  those  of  callings  like  those  specified  by  the  pre- 
ceding words.  For  a  similar  reason,  the  20  Geo.  2,  c.  19, 
►  which  empowers  justices  to  determine  differences  betw^n 
masters  and  *'  servants  in  husbandry,  artificers,  handicrafts- 
men," and  pei*sons  in  some  other  specific  employments,  and 
"  all  other  laborers,"  does  not  include  a  domestic  servant 
(y),  or  a  man  employed  to  take  care  of  goods  seized  under  a 
writ  {g)  ;  for  though  in  the  abstract  they  may  be  "  laborers," 
their  employments  have  no  analogy  with  those  specified  (A). 


(a)  Per  Cur.  in  U.  8.  v. 
Coombes,  12  Peters,  80. 

(6)  See  per  Willes,  J.,  in  Fen- 
wick  V.  Scbmnltz,  L.  R.  8  0.  P. 
815.  [This  rule  is  said  to  be 
especially  f«rcil>le  in  the  interpre- 
tation of  acts  falling  under  the 
rule  of  strict  construction :  Re 
Swi^ert,  119  111.  83.  An  act  con- 
ferring on  Justices  of  the  Peace 
civil  jurisdiction  in  cases  of  *'  torts, 
trespasses  und  other  injuries,"  was 
hekl  not  to  include  libel  and  slan- 
der :  Engelking  v.  Von  Wamel,  26 
Tex.  469.  See  Ramsey  ▼.  Qould, 
57  Barb.  (N.  Y.)  898,  infra,  §  407. 
But  see  post,  §  408,  n(»ie.] 

(c)  Sandiman  v.  Breacli,  7  B.  & 
C.  96. 


(d)  R.  V.  Cleworth,  4  B.  &  8. 
927 ;  R  ▼.  Silvester,  88  L.  J.  M. 

(e)Peate  V,  Dicken,  1  C.  M.  & 
R.  422. 

(/)  Kitchen  v.  Shaw,  6  A.  &  E. 
729.  Comp.  Exp.  Hughes.  23  L. 
J.  M.  C.  188 ;  Davies  v.  Berwick, 

3  E.  &  E.  649,  80  L.  J.  M.  C.  84. 
07)  Bramwell  v.  Penncck,  7  B. 

&  C.  586. 

(h)  It  would  include,  however,  a 
man  who  contracted  to  work  by 
the  piece,  not  by  the  day,  provided 
the  relation  of  master  and  servant 
existed :  Lowther  ▼.  Radnor,  8  East, 
118 ;  Comp.  Lancaster  v.  Qreuves, 

4  B.  &  G.  628 ;  Exp.  Johns>on,  7 
Dowl.  702  ;  R  v.  Heywood,  1  M, 
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[So,  where  an  act  gave  a  lien  for  wages  ^^  doe  for  labor  and 
services  rendered  by  any  miner,  mechanic,  laborer  or  clerk, 
from  any  person  .  .  employing  clerks,  miners,  mechanics 
or  laborers,  either  as  owners  .  .  of  any  works,  mines, 
manufactory  or  other  business  where  clerks,  miners,  or 
mechanics  are  employed,"  etc.,  it  was  held  not  to  extend  to 
wages  of  persons  employed  abont  an  hotel. **]  The  Metro- 
politan Bnilding  Act  of  1855,  which  entitles  a  district 
surveyor  "  or  other  person,''^  to  a  month's  notice  of  action 
for  anything  done  under  the  Act,  was  held,  on  this  princi- 
pie,  not  to  give  that  privilege  to  every  person  sued,  but  to 
give  it  only  to  persons  cjusdem  generis  with  a  district  sur- 
veyor; that  is,  having  an  oflBcial  duty  (a).  An  Act  which 
made  it  felony  to  break  and  enter  into  a  "dwelling,  shop, 
warehouse,  or  counting-house,"  would  not  include  a  work- 
shop, but  only  that  kind  of  shop  which  had  some  analogy 
with  a  warehouse ;  that  is,  one  for  the  sale  of  goods  (£).  In 
an  Act  imposing  a  penalty  on  unqualified  persons  navigating 
"any  wherry,  lighter,  or  other  craft,"  the  last  word  would 
include  only  vessels  of  the  same  kind  as  wherries  and  light- 
ers, not  steam  tugs  which  carried  neither  passengere  nor 
goods  ((?).  But  the  same  word  would  be  more  comprehen- 
sive if  it  had  followed  "  boats  and  vessels  "  {d).  A  prohibi- 
tion against  deducting  from  an  artificer's  wages  any  part  of 
them  "for  frame   rent  and  standing,  or  other  charges," 


&  S.  024.  See,  aho,  Gordon  t. 
Jennings,  9  Q.  B.  D.  46.  51  L.  J. 
417.     [Comp.  ante.  §  99.] 

••Allen's  App.,  81*  Pa.  St.  (83  8.) 
802  ;  Sullivairs  App..  77  Id.  107. 

(a)  Winiams  v.  Cfolding.  L.  R.  1 
C.  P.  69.  Comp.  Newton  v.  Ellis, 
IE.  &B.  115. 

(b)  K  V.  Saunders,  9  C.  &  P, 
79.  [In  People  v.  Richards, 
(N.  Y.)  11  Centr.  Rep.  75,  under 
the  New  York  Penal  Code  (|§  498 
and  604)  declaring  guilty  of  bur- 
glary any  person,  who,  with 
intent  to  commit  a  crime  therein, 
breaks  and  enters  a  building,  and 
enacts  t]iat  the  term  "building'* 
includes  "a  railway  car,  veaeel, 
booth,  tent,  shop  or  other  erection 


or  mclosure,**  it  was  held  that  the 
phrase  "  or  other  erection  or 
enclosure  "  should  be  limited  to  the 
same  class  of  objects  as  those 
designated  by  the  preceding  speci- 
fic terms ;  and  that  consequently 
(the  word  **  building"  being 
limited  to  those  structures,  which, 
at  the  lime  of  the  enactment  of 
the  code,  were  included  in  the 
common  law  and  statutory  defini- 
tions of  burglary),  breaking  into  a 
vault,  UBed  exclusively  for  the 
interment  of  the  dead,  was  not 
bufgl&ry  under  said  sections.] 

(e)  Read  v.  Ingham,  8  E.  &  B. 
889,  28  L.  J.  M.  C.  166. 

(d)  Tisdell  y.  Coombe,  7  A.  &  E. 


} 
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would  not  include,  under  the  last  word,  a  fine  incurred  for 
breach  of  agreement  (a). 

§  406.  The  11  Geo.  2,  c.  19,  which  authorizes  the  distress 
for  rent  of  *'  corn,  grass,  or  o!!icr  product"  growing  on  the 
demised  lands,  includes  only  products  similar  to  grass  and 
corn  ;  but  not  young  trees,  which,  though  unquestionably 
products  of  the  land,  are  of  a  different  character  from  the 
products  specified  by  tlie  earlier  terms  (5).  For  the  same 
reason,  young  trees  are  not  included  in  the  Act  which 
punishes  the  stealing  of  **  any  plant,  root,  fruit,  or  vegetable 
production  growing  in  a  garden,  orchard,  nursery-ground, 
hot-house  or  conservatory  "  (<7).  [And  for  reasons  entirely 
similar,  in  an  act  enabling  the  owner  of  realty  to  maintain 
an  action  of  replevin  to  recover  timber,  lumber,  coal,  or 
other  property  severed  from  the  realty,  notwithstanding  the 
title  to  the  land  maybe  in  dispute,  the  phrase  "other 
property  "  includes  only  things  of  the  same  kind  as  timber, 
lumber,  or  coal, — e.  g,j  slate,  marble,  ziric  ore,  iron  ore,  and 
all  other  forms  of  minerals,  building  stone  and  fixtures,  and 
machinery  of  every  description  permanently  fixed  to  the 
realty,  but  not  growing  crops.**]  An  Act  which  prohibited 
playing  or  betting  in  the  streets  "  at  or  with  any  table  or 
instrument  of  gaming,"  would  not  include,  under  the  last 
general  words,  half-pence  used  for  tossing  for  money  (d).  A 
by-law  which  imposed  a  penalty  for  causing  an  obstruction 
in  the  street  in  various  specified  ways,  all  of  a  temporary 
character,  or  otherwise  causing  or  committing  "  any  other 
obstruction,  nuisance,  or  annoyance  "  in  any  of  the  streets, 
was  held  not  to  include,  under  the  latter  words,  any  obstruc- 


(a)  Willis  V.  Thorp.  L.  R.  10  Q. 
B.  888. 

(b)  Clark  ▼.  Oaskarth,  8  Taunt 
431. 

(c)  R.  V.  HcMiges,  1  Moo.  &  M. 
841.  See  Radnorshire  Bd.  v. 
Evans,  3  B.  &  B.  400»  82  L.  J.  M. 
0.  100  ;  Smith  v.  Bamham.  1  £x. 
D.  419. 

*o  Renick  v.  Boyd,  99  Pa.  St. 
655.  And  see  People  v.  N.  Y., 
etc.,  R.  R,  Co.,  84  N.  Y.  565,  as  to 
construction  of  the  word  "  prop- 
erty,"   in    the    phrase    "money, 


funds,  credits  and  property." 
Compare,  also,  Tliamcs,  etc.,  Ins. 
Co.  ▼.  Hamilton,  L.  R.  13  App. 
Cas.  484,  as  to  a  policy  of  insur- 
ance covering  peiils  of  tbe  sea. 
specially  naming  many,  and  *'nll 
other  perils,  losses  and  misfor- 
times,"  etc. 

(d)  Watson  V.  Martin,  84  L.  J. 
M.  C.  60.  rectified  by  8,^  &  82 
Vict.  c.  63,  s.  8 ;  Hirst  v.  Moles- 
bury,  L.  R.  6  Q.  B.  18a  But  see 
R.  V.  O'Connor,  15  Cox,  8. 
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tion  which  was  not  of  a  temporary  character  (a).  The 
enactment  which  prohibited  the  establishment,  without 
license,  of  "  the  business  of  a  blood  boiler,  bone  boiler,  fell- 
monger,  slaughterer  of  cattle,  horses,  or  animals  of  any 
description,  soap  boiler,  tallow  melter,  tripe  boiler,  or  other 
noxious  or  offensive  '*  business,  trade,  or  manufacture,"  was 
held  not  to  include  under  the  final  general  terms  any  employ* 
ments  not  connected,  as  all  the  specified  trades  were,  with 
animal  matter ;  and  so  did  not  reach  brick  making  (5).  An 
Act  which  gives  a  vote  to  the  occupier  of  a  "  house,  ware- 
house, counting-house,  shop,  or  other  building,"  includes,  in 
the  latter  term,  only  buildings  which,  like  those  specifically 
mentioned,  are  of  some  permanence  and  utility,  and  contri- 
bute to  the  beneficial  occupation  of  the  land,  increasing 
thereby  its  value  (<?).  The  words  **  tenements  and  heredita- 
ments," which,  in  their  technical  sense,  embrace  not  only 
every  species  of  right  connected  with  land,  such  as  rents, 
tithe,  rights  of  common,  seignorial  rights,  but  also  ofiSces, 
have  been  confined  to  habitable  structures,  when  coupled 
with  and  following  such  words  as  '^  houses,  warehouses,  and 
shops  "  {d).  [In  an  act  making  it  penal  for  any  "warehouse- 
man, wharfinger,  or  other  person,"  to  issue  any  vouchers  for 
goods,  wares,  etc.,  unless  he  shall  have  actually  received 
them  in  store,  or  to  ship  or  transfer  such  goods,  etc.,  with- 
out the  return  of  the  receipt,  the  phrase  "  other  person  "  is 
to  be  construed  ejusdein  generis  with  warehouseman  and 
wharfinger,  and  does  not  include  one  who  received  gi*ain  on 
storage  with  the  option  of  becoming  its  purchaser,  and  with- 
out compensation  if  he  should  not  exercise  that  option,  and 
who  gave  a  receipt  not  intended  to  be  negotiable.*']  Where 
an  Act  authorized  the  police  to  enter  any  house  or  room  used 


(a)  B.  V.  Dickenson,  7  E.  &  B. 
881.  26  L.  J.  M.  0.  204. 

(6)  11  &  12  Vict.  c.  68,  8.  64 ; 
Pub.  HealtU  Act,  1875,  b.  112; 
WanRtead  Board  v.  Hill,  13  C.  B. 
N.  8  479. 

(c)  Powell  V.  Boraston.  18  C.  B. 
N.  8.  176,  84  L.  J.  78 ;  and  see 
Morish  v.  Harris,  L.  R.  1  G.  P. 
155.      Comp.  Hodgson  v.   Jex,  2 


Ch.  D.  122;  Chapman  v.  Chap- 
man, 4  Id.  800. 

(d)  R.  V.  Manchester  Water- 
works Co.,  1  B.  &  C.  680;  Enst 
London  Water-works  Co.  v.  Mile 
End,  17  Q.  B.  512,  21  L.  J.  M.  C. 
49.  8ee,  also,  Chelsea  Water- 
works V.  Bowley,  17  Q.  B.  858 ;  R. 
V.  Nevill.  8  Q.  B.  452. 

*»  Bucher  v.  Com'th,  103  Pa.  8t, 
528. 
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for  Btage  plays,  and  impoaed  a  penalty  for  keeping  any  house 
or  other  *'  tenement"  as  an  unlicensed  theatre;  it  was  held 
that  the  word  ^Henement'' was  confined  in  meaning  to 
something  of  the  same  character  as  ^'  house  "  or  ^^  room," 
and  so  did  not  include  a  portable  booth,  consisting  of  two 
wagons  joined  together,  and  used  as  a  theatre  by  strolling 
players  (a).  The  8  &  4  Will.  4,  c.  90,  s.  33,  which  enacted 
tlmt  the  owners  of  '^  houses,  buildings,  and  property  other 
than  land,"  ratable  to  the  poor,  should  be  rated  at  thrice 
the  rate  imposed  on  the  owners  of  land,  was  held  confined 
to  that  kind  of  "  property  other  than  land,"  which  was 
cjusdem  generis  with  ^'  houses  and  buildings,"  and  that  a 
railwa}',  a  canal,  with  its  towing-paths,  and  a  dry  dock  lined 
with  masonry,  which  were  its  accessories,  were  not  com- 
prised in  the  expression,  but  were  ratable  as  land  {t).  On 
the  same  principle,  the  Companies  Act  of  1862,  which  pro- 
vides (sect.  79)  that  a  company  may  be  wound  up  by  the 
Court  of  Chancery  when  the  company  passes  a  resolution  in 
favor  of  that  course,  or  does  not  begin  business  within  a 
year,  or  its  membera  are  reduced  to  less  than  seven,  or  when 
the  Court  thinks  a  winding  up  '*  just  and  equitable,"  em- 
power the  Court  by  these  last  general  words  to  wind  up 
only  when  it  is  just  and  equitable  on  grounds  analogous  to 
those  precedingly  stated  (c), 

§  407.  [An  act  empowering  certain  ofBcers  to  correct 
"  clerical  or  other  errors  "  in  assessments  was,  upon  the  same 
principle,  construed  as  referring  only  to  errors  of  form  in 
the  assessment  roll,  not  to  errora  of  the  assessors  in  the 
making  of  the  assessment,  nor  to  any  substantial  errors  of 
judgment  or  of  law.**  So,  an  act  prohibiting  attorneys  from 
buying  any  bond,  bill,  promissory  note,  bill  of  exchange, 
hook  debt,  or  other  thing  in   action,  with  the  purpose  of 

(a)  R.  V.  Midland  R.  Co.,  10  Q.  (c)  Spackman's  Case,  1  McN.  & 
B.  889  ;  Fredericks  ▼.  Howie,  1  H.  G.  170  ;  Re  Anglo-Greek  Steam 
A  C.  881,  8t  L.  J.  M.  C.  249.  Co.,  L.  R.  2£q.  1  ;  Re  Langhnm 
Comp.  R.  V.  Midland  R.  Co.,  4  E.  Rink  Co.,  6  Ch.  D.  069.  See 
&  B.  958  ;  Day  v.  Simpson,  18  C.  under  Tbe  Apportionment  Act  of 
B.  N.  8.  680.  swp.  §  189.  1870,  He  Cox'a  Trusts,  9  Ch.  D. 

(b)  R.  V.  Neath.  L.  R,  6  Q.  B.     169. 
707.  «  Be  Hermance,  71  N.  T.  481. 
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soing  thereoD,  woald  not  ineluda  irtock  in  a  corporation.^ 
In  a  Btatate  that  provides  that  ^^  any  married  woman  whoee 
husband,  either  from  drnnUenness,  profligacy,  or  any  other 
cause,  shall  neglect  or  refuse  to  provide  for  her  support  •  . 
shall  have  the  riglit  in  her  own  name  to  transact  business, 
and  to  receive  and  collect  her  own  earnings,"  the  words 
^^any  other  cause  "  must  be  understood  as  referring  to  causes 
of  a  kind  with  those  previously  specified,  and  not  to  include 
mere  physical  and  mental  incapacity,**  nor  any  temporary 
inability  of  the  husband,  in  consequence  of  sickness,  to  sup- 
port his  wife.**  So,  a  power  given  to  certain  board  of 
officei*s,in  the  management  of  a  public  institution,  to  remove 
employees  "  for  incompetency,  improper  conduct,  or  other 
cause  satisfactory  to  the  board,"  means  other  kindred  cause.** 
Where  the  charter  of  a  city  empowered  it  to  tax  pei'sons 
engaged  in  particular  trades  or  occupations,  enumerating 
them,  such  as  auctioneers,  grocei*8,  merchants,  retailers, 
hotels,  hackney  carriages,  etc.,  "and  all  other  business,  trades, 
avocations,  or  professions  whateverr,"  it  was  held  that  there 
was  no  authority  to  tax  any  occupation  of  a  class  not  spe- 
cifically designated,  e.  g.j  that  of  lawyers.*'  An  act  giving  ju- 
risdiction to  the  court  of  common  pleas  to  appoint  viewers  to 
assess  the  damages,  whenever  a  borough  might  "  change  the 
grade  or  lines  of  any  street  or  alley,  or  in  any  way  alter  or 
enlarge  the  same,"  was  held  to  be  intended  to  give  a  remedy 
to  an  abutting  owner  where  his  property  was  injured  by  a 
change  of  grade  only,  and  hence  not  to  repeal  the  general 
statute  giving  a  remedy  by  proceedings  in  the  Quarter 
Sessions  to  obtain  damages  for  opening  or  widening  a  street 
or  alley.*'  A  law  authorizing  the  assessment  of  a  tax  on 
bowling  alleys  and  billiard  tables,  and  also  on  auctioneers 
and  other  venders  of  merchandize,  ctc^  by  outcry,  and  all 
other  places  of  business  or  amusement  comiucted  for  profit, 

^  Ramsey  y.  Qould,  57   Barb.  659.    But,  in  this  case,  the  priuci- 

(K.  Y.)  398.  pie  of  strict  coustniction  aided  this 

4«  £dsoQ   ▼.    Hay4eii,   20  Wis.  interpretation  :  Ibid. 

682.  **Iie  Brady  Street,  09  Pa.  St. 

«>  King  T.  Thompson,  87  Pft.  St  591.      "  Looking  at  the  manifest 

865.  object  of  tlie  act,  we  must  read 

^  State  ▼.    McOarry,    21    Wis.  these  general  words  in  connection 

496.  with  such  object,"  says  the  Court. 

«^  St.  Louis  v.  Laughlin,  49  Mo.  Ibid.,  p.  695. 
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does  not  warrant  the  imposition  of  the  tax  upon  merchaiits, 
bankers  and  the  like.^  An  act  avoiding,  unless  acknowl- 
edged, every  '^  bargain,  sale,  mortgage,  or  other  conveyance 
of  houses  and  lands"  was  held  inapplicable  to  a  lease  for 
jears  of  land  and  a  right  of  way.**  So,  where  an  act  of  the 
confederate  congress  authorized,  whenever  the  exigencies  of 
any  array  in  the  field  required  it,  the  impressment  of*  forage, 
articles  of  subsistence,  or  other  property,"  it  was  held  that 
it  did  not  sanction  the  impressment  of  an  hotel  or  drug-store 
for  hospital  purposes."  Nor  can  "  transport  in  any  wagon, 
cart,  sleigh,  boat,  or  otherwise,"  extend  to  driving  cattle  on 
foot.**] 

§  408.  Of  course,  the  restricted  meaning  which 
primarily  attaches  to  the  general  word  in  such  circum- 
stances, is  rejected,**  when  there  are  adequate  grounds 
to  show  that  it  was  not  used  in  the  limited  order  of  ideas  to 
which  its  predecessors  belong.  Thus,  where  an  inspector  of 
nuisances  was  authorized  to  inspect  articles  of  food  deposited 
in  "  any  place  "  for  sale,  and  a  penalty  was  imposed  on  per- 
sons who  prevented  him  from  entering  any  "  slaughter- 
house, shop,  building,  market,  or  other  place,"  where  any 
carcass  was  deposited  for  sale ;  it  was  hold  that  the  latter 
word  was  not  confined  to  places  ejnsdem  generis  with  those 
which  preceded  it.  The  earlier  passage,  giving  authority  to 
enter  "  any  place,"  obviously  required  that  the  same  word 
should  receive  an  equally  extensive  meaning  in  the  subsequent 
passage  (a).  The  103rd  section  of  the  Public  Health  Act  of 
1848,  which  imposes  a  penalty  for  making  any  "  sewer,  drain, 
privy,  cesspool,  ashpit,  building,  or  other  work,  contrary  to 


*»  Butler'fl  App.,  78  Pa.  St.  448. 

w  Stone  V.  Stone,  1  R.  I.  426. 
Sec,  as  to  inclusion  of  leases  in 
conveyances,  etc.,  aAte,  §  145. 

"  White  V.  Ivey.  84  Ga.  186. 

"U.  S.  V.  Sbeldon.  2  Wheat. 
119.  Compare  also,  further,  upon 
this  principle,  Stale  v.  StoUer,  88 
Iowa,  821 ;  Mclntyre  v.  Ingraham, 
^  Miss.  25 ;  State  ▼.  Pemberton, 
30  Mo.  376  ;  Bish.,  Wr.  L..   g  245. 

*•  Even  in  the  construction  of 
penal  statutes :  see  Foster  v. 
Blount,  18  Ala.  687  ;  Woodworth 


V.  State,  26  Ohio  St.  196.  It  is, 
indeed,  said,  in  Slate  v.  Holman, 
8  McCord  (S.  C.)  306.  that  the  rule 
in  question,  does  not  apply  in  the 
interpretation  of  a  criminalstatute, 
qxccpt  where  there  is  some  repug- 
nancy or  incompatibility  between 
the  specific  and  gcnenil  expres- 
sions. See  this  case,  post,  §  410, 
and  see  other  cases  infra, 

(a)  Young  v.  Qratridge,  L.  R  4 
Q.  B.  166.  See,  also,  Harris  v. 
Jenns,  9  0.  B.  N.  S.  163,  80  L.  J. 
M;.C.  188. 
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tlio  provisions  of  the  Act/'  would  ioclade,  nnder  the  word 
^'  building,"  not  only  constructions  of  a  character  similar  to 
those  previously  mentioned,  but  also  dwelling  houses  (a). 

When  justices,  empowered  to  prepare  a  standard  for  an 
equal  county  rate,  were  authorized  for  this  purpose  to  direct 
overseers,  assessors  of  rates,  and  other  persons  having  the 
management  of  the  rates  or  valuations,  to  make  returns  of 
the  annual  value  of  the  property  in  the  parish,  and  to  require 
^^tho  said  overseers,  assessors,  collectors,  and  any  other  per- 
sons whomsoever,"  to  produce  parochial  and  other  rates  and 
valuations,  **  and  other  documents  in  their  custody  or  power," 
tlie  context  showed  that  the  final  generic  expression  was  not 
confined  to  official,  but  extended  to  private  pei*sons(5).  So, 
where  an  Act  imposed  a  rate  on  a  variety  of  tenements  and 
buildings  which  were  enumerated,  and  on  "  other  buildings 
and  hereditaments,  meadow  and  pasture  excepted,"  the 
exception  appended  to  the  concluding  general  words  showed 
that  the  latter  were  used  in  their  widest  sense,  and  were  not 
limited  in  meaning  by  the  particular  terms  which  preceded 
them  (c). 

§  409.  Further,  the  general  principle  in  question  applies 
only  where  the  specific  words  are  all  of  the  same  nature. 
Where  they  are  of  dijBferent  genera,  the  meaning  of  the 
general  word  remains  unaffected  by  its  connection  with  them. 
Thus,  where  an  Act  made  it  penal  to  convey  to  a  prisoner, 
in  order  to  facilitate  his  escape,  "any  mask,  dress,  or  dis- 
guise, or  any  letter,  or  any  other  article  or  thing,"  it  was 
held  that  the  last  general  terms  were  i6  be  understood  in  their 
primary  and  wide  meaning,  and  as  including  any  article  or 
thing  whatsoever  which  could  in  any  manner  facilitate  the 
escape  of  a  prisoner,  such  as  a  crowbar  {d).  Here,  the  several 
particular  words  "  disguise  "  and  "  letter,"  exhausted  whole 
genera;  and  the  last  general  words  must  be  understood, 
therefore,  as  referred  to  other  genera. 

(a)  Pearson  v.  Kingston,  8  H.  &  (c)  R.  v.  Shrewsbury,  8  B.  & 

O.  921,  85  L.  J.  M.  C.  44.    See  Ad.  216. 

Morish  ▼.  Harris,  L.  R  1  C.  P.  155,  (d)  R  v.  Payne,  L.  R  1 C.  0.  27. 

85  L.J.  101.  See  also  SbUUto  v.  Thompson,  1 

(6)  R.  v.  Doubleday,  8  £.  A  E.  Q.  B.  D.  12. 
^l.SOL.  J.  99. 
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§  410.  Tba  general  object  of  the  Act,  also,  Booietimes 
requires  that  tlio  final  generic  word  shall  not  be  restricted  in 
meaning  by  its  pi*edece6Boi'&  [The  rale  in  general  requiring 
the  opposite  is  mei^ely  an  aid  in  ascertaining  the  legislative 
intent,  and,  of  course,  does  not  waiTant  the  court  in  confining 
the  operation  of  a  statute,  be  it  penal  or  otherwise,  within 
limits  narrower  than  thoee  intended  bj  the  law-maker,^ 
nor  require  the  entire  rejection  of  general  terms ;  but  is  to  be 
taken  and  applied  in  connection  with  other  principles  of 
statutory  construction,  e.  g.j  that  the  declared  intention  of 
the  Legislature  is  to  be  carried  into  effect.**]  Thus  the  17 
Geo.  3,  c.  56,  which,  after  reciting  that  stolen  materials  used 
in  certain  manufactures  were  often  concealed  in  the  posses- 
sion of  persons  who  had  received  them  with  guilty  knowledge, 
and  that  the  discovery  and  conviction  of  the  offenders  was 
in  consequence  difficult,  proceeded  to  authorize  justices  to 
issue  search  warrants  for  purloined  materials  suspected  to  be 
concealed  "in  anyjdwelling-house,  out- house,  yard,  garden, 
or  other  place,"  was  held  to  include,  under  the  last  word,  a 
warehouse  which  was  a  mile  and  a  half  from  tlie  dwelling- 
house  ;  though  all  the  places  specifically  enumerated  were 
such  only  as  are  immediately  adjacent  to  a  dwelling  house 
(a).  Though  such  a  warehouse  would  probably  not  be 
usually  considered  as  ejusdem  generis  with  a  "dwelling- 
house,"  coupled  with  its  enumerated  dependencies,  it  was 
reasonable,  having  regard  to  the  preamble  and  the  general 
object  of  the  statute,  to  think  that  the  warehouse  was  within 
the  contemplation  of  the  Legislature,  as  it  was  a  very  likely 
place  for  the  concealment  against  which  the  enactment  was 
directed  ;  and  a  narrower  construction  would  have  restricted 
the  effect,  instead  of  promoting  the  object  of  the  Act.  The 
i"equirement  of  the  Municipal  Corporations  Act,  5  &  6  Will. 
4,  c.  76,  6.  32,  that  voting  papera  should  be  signed  by  the 
voter,  and  state  the  name  of  the  "  street,  lane,  or  place,"  in 
winch  the  property  was  situated  in  respect  of  which  he 
claimed  to  vote,  was  considered  satisfied  by  a  statement  of  the 
parish  where  the  property  lay ;  the  object  of  the  provision 

•*  Woodworth  v.  SUte,  26  OImd     (8,  C.)  474. 
St.  196.  (a)  R.  v.  Edmundson,  8  £.  4;  £. 

»  State  V.   Williamfl,  2  Strob,     77,  28  L.  J.  M.  C.  2ia 
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being,  apparently,  the  identification  of  the  voter  (a).  [So, 
where  an  act  prohibited  the  sale  of  liqnorB,  cigars,  tobacco, 
candies,  peaches,  mineral  water  ^'  and  other  articles  "  within 
a  specified  distance  from  a  religions  meeting,  without  per- 
mission, etc.,  it  was,  with  reference  to  the  object  of  the  law 
to  prevent  the  sale  of  all  articles  except  by  permission,  held 
that  the  statute  was  violated  by  the  sale  not  only  of  the  articles 
enumerated,  but  of  any  other,  the  circumstances  otherwise 
bringing  the  case  within  the  act."  An  act  punishing  one  will- 
fully putting  into  a  ball  of  cotton  any  "  stone,  wood,"  etc.,  or 
"  any  matter  or  thing  whatsoever,"  would  embrace  one  who 
put  in  an  undue  quantity  of  water."  An  act  punishing  the  tak- 
ing of  ''cotton,  corn,  rice,  or  other  grain,''  was,  by  the  last 
phrase,  held  to  include  peas."  And  a  supervisor  of  roads  was 
held  to  be  within  the  protection  of  a  statute  punishing 
resistance  to  a  "sheriflE,  constable,  or  other  officer.  "••] 

§  411.  Several  decisions  on  a  recent  enactment  are 
instructive  examples  of  the  application  of  the  above-men- 
tioned rules,  as  to  the  effect  of  words  of  analogous  mean- 
ing on  each  other,  and  of  specific  words  on  the  more 
general  one,  which  closes  the  enumeration  of  them ;  as 
well  as  of  their  subordination  to  the  more  general  princi- 
ple of  gathering  the  intention  from  a  review  of  the  whole 
enactment,  and  giving  effect  to  its  paramount  object.  The 
16  &17  Vict.  c.  119,  after  reciting  that  a  kind  of  gaming 
had  lately  sprung  up,  to  the  demoralization  of  improvident 
persons,  by  opening  places  called  betting-houses  or  offices, 
enacts,  for  the  better  suppression  of  them,  that  any  person 
who,  being"  the  owner  or  occupier  of  any  house,  office,  room, 
or  place,"  should  "open,  keep,  or  use,"  or  "knowingly  per- 


(a)  Per  Lord  Campbell  and 
Crompton,  J.,  in  R.  v.  Spratley,  6 
E.  &  B.  263,  25  L.  J.  257.  See 
Lowther  v.  Bentinck,  Xj.  R.  10  £q. 
166. 

^  Stale  y.  Solomon,  83  Ind.  450. 

»»  Suite  V.  Holman,  3  McCord 
(8.  C.)  806. 

"  State  V.  Williams,  supra.  And 
see  Randolph  v.  Suite,  0  Tex.  621, 
as  to  "  any  other  banking  game." 

»»  Woodworth  v.  State,  26  Ohio. 
St.  106.     See,  also.  Bish.,  Wr.  L.. 
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g  246.  In  construing  a  contract 
between  a  reservoir  company  and 
the  owner  of  a  cotton  mill,  whereby 
the  latter  wus  to  have  the  right  to 
draw  water  to  run  his  mill,  "or 
such  other  mill  or  mills  as  may  bo 
erected  upon  his  said  privilege," 
the«  court  refused  to  restrict  the 
latter  phrase  to  mills  of  the  same 
kind,  but  held  it  to  include  a 
paper  mill  :  Phoenix,  etc.,  Co.  v. 
Uazen,  118  Mass.  850. 
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mit"  it  to  be  used  for  the  purposes  of  betting,  should  be 
liable  to  a  penalty  of  60Z.,  and  to  an  action  for  the  recovery 
of  any  deposit  made  with  him  in  respect  of  the  bet.  The 
Conrt  of  Common  Pleas  held  that  a  man  who  habitually 
resorted  to  a  certain  spot  under  a  t^ee  in  Hyde  Park,  and  there 
made  bets,  occnpied  a  "place"  within  the  meaning  of  the 
Act.  Although  that  general  word  was  used  with  specific  ones 
which  involved  the  idea  of  structure,  the  mischief  aimed  at, 
which  was  to  prevent  skilled  persons  using  a  well-known  place 
for  inducing  improvident  persons  to  bet,  was  equally  great 
whether  under  a  tree  or  in  a  room  (a).  This  decision  was 
reversed  by  the  Exchequer  Chamber  on  the  ground,  chiefly, 
that  the  defendant  could  not  be  said  to  be  the  **  occupier" 
of  the  place  ;  as  that  expression  derived  a  meaning  from  the 
one  with  which  it  was  coupled,  which  implied  some  legal 
and  exclusive  title  to  the  place  (i).  Bnt  a  temporary  wooden 
structure,  erected  on  a  piece  of  ground  rented  by  the  person 
who  used  it  for  betting  purposes,  though  unroofed  and  not 
fixed  to  the  soil,  was  afterwards  held  to  be  a  "  place"  within 
the  Act  {o) ;  and  in  another  case,  a  man  who  carried  on  the 
same  business,  standing  on  a  stool  sheltered  under  a  large 
umbrella  on  which  was  printed  an  indication  of  the  business, 
was  held  to  be  the  "  occupier  of  a  place  "  within  the  Act ;  as 
he  had  in  fact  appropriated  it  for  his  proceedings,  though 
he  paid  no  rent  and  had  no  greater  right  to  stand  on  the  spot 
than  any  others  of  the  public  who  were  admitted  {d).  In 
another  case  a  piece  of  enclosed  land  of  about  four  acres  was 
considered  a  *' place"  within  the  Act  (^).  [On  the  other 
hand,  in  a  statute  empowering  municipal  ofiicers  to  "sell" 
shares  of  a  railway  corporation  for  which  the  city  had  sub- 
scribed, the  addition  of  the  general  phrase  :  "  and  to  do  what- 
ever else  may  seem  necessary  ....  in  the  premises,"  was  held 
not  to  work  an  enlargement  of  the  powers  specifically  granted, 
but  to  invest  the  officers  with  a  discretion  only  as  to  the 
manner  of  sale,  and  not  to   authorize   them    to   barter  or 

(a)  Doggett  V.  CattaraB,  17  C.  B.  (d)  Bows  v.  Fenwick,  L.  R  9  C. 

N.  S.  669,  84  L.  J.  46.  P.    839.        See   a    similar    case. 

(6)  Id..  19  C.  B.  N.  S.  765,  84  L.  Galloway  v.  Maries.  8  Q.  B.  D. 

J.  159.  275,  51  L.  J.  M.  C.  68. 

(c)  dbaw  v.  Morley.  L.  R  8  Ex.  (e)  Eastwood  v.  Mellor.  L.  R  9 

187.  Q.  B.  440. 
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exchange  the  shares,** — ^an  effect,  attributed  in  the  decision 
■to  the  phrase  "  in  the  premises,"  clearly  limiting  the  discre- 
tion to  the  manner  of  the  execution  of  the  special  grants  of 
power.] 

§  412.  Role  that  Inferior  Does  not  Znolade  Soperior. — Analo- 
p;ou8  to  the  rules  above  considered  is  another,  that  when  words 
-descriptive  of  the  rank  of  persons  or  things  are  used  in  a 
<]e8cending  order  according  to  rank,  the  general  words  super- 
added to  tliem  do  not  include  persons  or  tilings  of  a  higher 
rank  or  importance  than  the  highest  named,  if  there  be  any 
lower  species  to  which  they  can  apply."   In  such  a  case,  the 
general  word  is  taken  not  as  generic,  but  as  including  only 
what  is  lower  in  the  genus  than  the  lowest  specified.     Thus, 
the  13  £liz.  c.  10,  s.  3,  which  avoided  conveyances  by  masters 
and  fellows  of  colleges,  deans  and  chapters  of  cathedrals, 
parsons,  vicara,  and  ^'  others  having  any  spiritual  or  ecclesias- 
tical living,"  would  not  include  bishops  {a).     The  statute  of 
Marlbridge,  52  Hen.  3,  c  29,  also,  which  gave  a  right  of 
action  in  certain  cases  to  ^'  abbots,  priors,  and  other  prelates 
of  the  Church,"  did  not,  according  to  Lord  Coke,  include 
bishops ;  because,  among  other  reasons,  the  bishop  is  of  a 
higher    degree    than     an     abbot     (6.)      Duties    imposed, 
under  the  general  head  of  "  metals,"  upon  "  copper,  brass, 
pewter,  and  tin,  and  on  all  other  metals  not  enumerated," 
would  include  only  metals  inferior  to  those  named,  and  not 
fall  on  gold  or  silver,  which  are  commonly  known  as  preciorfs 
tnetals   (c).     [After    enumerating  several   descriptions   of 
■claims  that  shall  be  entitled  to  preference  in  the  destribution 
of  an  intestate's  estate,  where  the  same  is  insufficient  to  pay 

^  Cleveland  v.  State  Bank,  16  sumc,  therefore,  in  construing  bis 

Ohio  St.  236.  language,  that  he  did  not  intend  to 

^1    This  rule,    as  well  as   that  include  things   higher   than   any 

requiring  the  construction  of  gen-  mentioned,  or  of  a  class  outside  of 

era!  expressions  following   speci-  those  specified  :"  Bish.,  Wr.  L.,  § 

fie  ones  as  intended  to  designate  246b. 

things    ejusdem    generis,   is  said  (a)  The   Abp.    of  Canterbury's 

to    *•  accord   with    the    ordinary  Case,    2  Rep.  46b.;  Copland    v. 

workings  of  the  human  mind.    A  Powell,  1  Bing.  378.     [ Woodworth 

writer   who    enumerates    certain  v.  Paine's  Adm're,  1  111.  294.    And 

things,  adding  a   general  clause,  see  Ellis  v.  Murray,  28  Miss.  129.] 

mentions,  as  of  course,  the  highest  (b)  2  Inst.  151,  457,  478  ;  2  Rep. 

things,   and  some  of  each  class,  46b. 

within  those  which  be  had  in  con-  (c)  Casher  v.  Holmes,  2  B.  &  Ad. 

4emplation.  .  .  We  reasonably  as-  692  ;  pet'  Parke,  B. 
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all  the  debts,  an  act  directs  that  the  '^  execators  .  .  shall 
then  pay  the  balance  on  the  legal  demands  in  equal  pro- 
portions, according  to  their  amount,  without  regard  to  the 
nature  of  said  demand,  not  giving  preference  to  an jr  debts 
on  account  of  the  instrument  of  writing  on  which  the  same 
may  be  founded."  Among  the  enumerated  claims,  judg- 
ments were  not  mentioned.  It  was  held,  that,  as,  at  common 
law,  debts  were  to  be  paid  by  executors  according  to  their 
dignity,  and  as  an  enumeration  of  things  or  persons  of  an 
inferior  could  not  embrace  things  or  persons  of  a  superior 
dignity,  judgments  retained  the  preference  in  the  distribution 
which  they  had  before."]  The  22  &  23  Car.  2,  c.  25,  which 
empowered  the  lords  of  "manors  and  other  royalties"  to 
grant  a  deputation  to  a  gamekeeper,  was  limited  to  the  lords 
of  sucli  royalties  as  are  inferior  to  manors  ;  for  if  a  royalty 
of  a  higher  nature  had  been  meant,  that  would  have  preceded 
the  term  "  manor  "  (a). 

The  2Westm.  c.47,  which  prohibited  salmon-fishing  from 
Lady-day  to  St.  Martin's,  in  "  the  waters  of  the  Humber^ 
Owse,  Trent,  Done,  Arre,  Derewent,  Wherfe,  Nid,  Tore, 
Swale,  Tese,  Tine,  Eden,  and  all  other  waters  wherein  salmons 
be  taken,"  was  considered  as  including,  in  the  final  general 
expression,  only  rivers  inferior  to  those  enumerated,  and 
therefore  as  not  comprising  nobilc  illud  flnmen,  the 
Thames  (b).  An  Act  which  punished  cruelty  to  any  "  horse, 
"inare,  gelding,  mule,  ass,  ox,  cow,  heifer,  sheep,  or  other 
cattle,"  was  held  not  to  include  a  bull  (o).  A  statute  wliidi 
spoke  of  indictments  before  justices  of  the  peace  and  "  others 
having  power  to  take  indictments,"  was  undei*stood,  on  tiie 
general  ground  under  consideration,  as  not  applying  to  the 
Superior  Courts  {d).  But  the  11  &  12  Vict.  c.  42,  which 
authorizes  justices  of  the  peace  to  inquire  into  indictable 
offences  oommitted  on  the  high  seas  or  abroad,  and  to  bind 
the  witnesses  to  appear  at  the  next  "  court  of  oyer  and 
terminer,  or  jail  delivery,  or  saperior  court  of  a  County 
Palatine,  or  the  Quarter  Sessions,"  would  anthorize  a  justice 

•*  Wood  worth  V.  Painc'fl  Adm'rs,  4  T.  R.  224»  459. 

1  111.  874  {b)  2  Inst.  478. 

(a)  Ailesbury  y.  PatUson,  Doug.  (c)  £rp.  Hill.  8  C.  A  P.  SMS. 

28.    See,  also,  Evans  v.  Stevens,  0)  2  Rep.  46b. 
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to  bold  ao  inquiry  into  an  offence  committed  bj  a  Colonial 
Governor  in  his  colony,  which  is  triable  by  the  Queen's 
Bench.  That  court,  was  included  in  the  words^  ''  court  of 
oyer  and  terminer  '*  {a), 

§  413.  [Notwithstanding  the  reasonableness  of  this 
mode  of  construction,  founded  as  it  is  upon  the  experience 
of  the  natural  working  of  men's  minds,**  "  when  the 
court  can  discern  that  the  mind  of  the  maker  of  a  statute 
moved  otherwise,  it  should  not  apply  to  his  work  this 
rule  of  interpretation."**  Thus,  where  the  express  words 
used  in  the  detailed  enumeration  embrace  all  the  things  or 
persons  capable  of  being  classed  as  of  an  inferior  degree,  and 
there  are  still  general  words  used  in  addition,  it  is  clear  that 
they  must  be  applied  to  things  or  pei*sons  of  a  higher  degree 
than  those  enumerated.**  Otherwise  they  would  have  to  be 
left  without  effect,  which  is  not  permissible,** 

§  414.  Several  Words  Followed  by  a  General  Sxpreaaion. — 
[The  strict  rule  of  grammar  would  seem  to  require,  as  a 
general  thing,  a  limiting  clause,  or  phrase,  following  several 
expressions  to  which  it  might  be  applicable,  to  be  restrained 
to  the  last  antecedent.*^  Thus,  in  a  clause  ^'  reserving  to  the 
town  of  Hull  the  privilege  of  the  shores  and  of  feeding  all 
lands  not  comprehended  within  the  aforesaid  bounds,^'  the 
phrase  "  not  comprehended,"  etc.,  was  held  to  refer  only  to 
the  last  antecedent.**  Under  a  provision  providing  for  the 
adoption  of  a  statute  by  cities  and  towns  *^  at  a  legal  meeting 
of  the  city  council  or  the  inhabitants  of  the  town  called  for 
that  pv/rp08e^^  it  was  held  that  the  limitation  contained  in 
the  phrase,   '* called  for  that  purpose"  did  not  apply  to  the 


{a)  R.  V.  Eyre,  L.  R.  8  Q.  B. 
487. 

•9  See  ante,  §  412. 

"  Bish..  Wr.  L.,  §  246b. 

«  [Ellia  V.  Murray,  28  Miss.  129] 
2  Inst.  187. 

M  [See  ante.  §g  28,  265.]  It 
was,  indeed,  once  thought  that  in 
the  14  Gteo.  2,  c.  6.  which  made  it 
41  capital  felony  to  steal  sheep  or 
*'  other  cattle/'  this  last  expression 
was  •*  much  too  loose  "  to  include 
any  other  cattle  than  those  already 
specified,    viz.,    sheep ;   but   this 


extreme  strictness  of  construction 
may  perliaps  be  attributed  to  the 
excessive  seventy  of  the  law  in 
question  :  1  Bl.  Co  mm.  88.  Com  p. 
Child  V.  Hearn,  L.  U.  9  Ex.  176  ; 
Fletcher  v.  Sondes,  8  Bine.  680  ; 
R.  V.  Pfttv,  2  W.  Bl.  721  ;  Wright 
V.  Pearson,  L.  R.  4  Q.  B.  592. 

"  See  Gushing  v.  Warwick.  9 
Gray  (Mass.)  882  ;  Gyger's  Estate, 
65  ^a.  St.  811.  And  see  Fisher  v. 
Connard,  100  Id.  68. 

••  Gushing  v.  Warwick,  supra. 
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action  of  city  councils.*  Again,  where  the  by-laws  of  a 
society  provided  that  the  annual  meeting  for  the  election  of 
ofiScers  should  be  held  on  the  first  Sunday  in  Jnly  in  each 
year,  and  the  monthly  meeting  on  the  first  Tuesday  of  each 
month,  at  half  past  seven  <fdo6k^  P.M.^  it  was  lield  that  "at 
half  past  seven  o'clock,  p.m.,"  must  be  deemed  as  fixing  the 
hour  for  the  monthly  meeting  only.**  Similarly  the  words 
"  which  "  and  "said  "  are  said  to  refer  to  the  last  antecedent^ 
whether  it  be  a  word  or  a  clause,  to  which  they  can  properly 
apply,  and  not  to  include  the  clause  preceding  the  last."  But 
this  technical  grammatical  rule  is  liable  to  be  displaced 
wherever  the  subject-matter  requires  a  different  construc- 
tion," in  obedience  to  the  principle  elsewhere  discussed,"  that 
rules  of  that  character  are  subordinated  to  a  common  sense 
reading  of  an  enactment.  An  example  in  point  hei'e  ha^ 
already  been  given  in  that  connection."  Another  is  found 
in  the  decision  upon  the  construction  of  a  clause  preserving 
from  discharge,  under  a  judicial  sale,  the  lien  of  a  mortgage 
prior  to  all  other  lions  "except  other  mortgages,  ground- 
rents,  purchase-money  due  the  commonwealth,  taxes, 
charges,  assessments  and  municipal  claims,  whose  lien, 
though  afterwards  accruing,  has,  by  law,  priority  given  it," 
where  the  relative"  whose"  was  held  to  refer  not  only  to  the 
immediately  antecedent  term  "  municipal  claims,"bnt  to  taxes, 
charges  and  assessments  as  well,  on  the  ground,  that,  as  in 
other  acts  in  pari  materia,  all  these  terms  were  used  and 
grouped  together  as  a  class  and  intended  to  be  so  under- 
stood." Indeed,  in  most  cases,  it  will  be  found,  on  some 
ground  of  this  sort,  that,  where  several  words  are  followed 
by  a  general  qualifying  expression  which  is  as  much 
applicable  to  the  fii-st  as  to  the  last,  that  expression  is  not 
limited  to  the  last,  but  applies  to  all."     Thus,  in  a  provision 

••  Quinn  v.  Electr.  Lig;ht  Co..  186. 
140  Mass.  106,  city  councils,  it  is        ^*  Oushioff  v.  Warwick,  supra, 
said,  being   usual fjr  composed  of        ^*  Ante,  g§  81,  82. 
different  b^Klies  acting  at  regular         ^^  Gyger's  Est.,  65  Pa.  St.  811» 

meetings   and    under    prescribed  ante,  §  81. 
rules  of  procedure.  "  Fisher  v.  Connard,  100  Pa.  St. 

'0  Slate  V.  Conklin.  34  Wis.  21.  68. 

"  Fowler  v.  Tuttle,  24  N.  H.  9.         ■»•  Great  West.  Ry.  Ca  v.  Swin- 

And  for  a  similar  rule  in  the  con-  don,  etc.,  Ry.  Co.,  L.   R.  0  App^ 

struction  of  provisos,  see  ante,  §  Cas.  787. 
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in  the  third  section  of  the  Land  Clauses  Act,  tlmt  '^  lands  " 
shall  extend  to  ^'  messuages,  lands,  tenements,  and  hei*edit- 
aments  of  cmy  tenure^'*^  the  last  words  were  held  to  apply  to 
all  the  preceding  ones,  not  to  "  hereditaments  "  only."  So,  an 
act  providing  that  it  should  be  lawful  for  any  court  having 
equity  jurisdiction  in  any  suit  ^'  concerning  goods,  chattels, 
lauds,  tenements  or  hereditaments,  or  for  the  perpetuating 
of  testimony  concerning  any  lands,  tenements,  etc.,  situate  or 
being  within  the  jurisdiction  of  such  court,"  to  order  and 
direct  the  service  of  subpcenas  upon  defendants  beyond  its 
jurisdiction,  it  was  held  that  the  "goods,  chattels,  lands,  ten- 
ements or  hereditaments  "  mentioned  in  the  first  clause,  were, 
like  those  in  the  clause  concerning  the  perpetuating  of  testi- 
mony, such  only  as  were  "situate  and  being  within  the 
jurisdiction  of  such  court.""  Similarly,  where  words  occur 
at  the  end  of  a  section,  it  is  said  that  they  are  presumed  to 
refer  to  and  to  qualify  the  whole."  Thus,  where  a  section 
provided  that  no  person  holding  ofiSce  under  the  act  of  which 
it  was  a  part  should  be  liable  to  military  or  jury  duty,  or  to 
arrest  on  civil  process,  nor  to  service  of  subpcenas  from  civil 
courts  while  actually  on  duty^  it  was  held  that  the  latter 
phrase  applied  to  tlie  whole  sentence.*  And  so  where  a  re- 
strictive provision  occurs  at  the  end  of  a  series  of  sections. 
Thus,  an  act  limited  the  compensation  which  certain  ofiicers 
might  retain  from  fees  received  by  them ;  a  subsequent  act 
provided,  in  one  section,  that,  in  a  certain  class  of  cases 
the  officers  might  charge  and  receive  from  suitors  certain 
fees,  and,  in  the  next  section,  that,  in  the  remaining 
class  of  those  cases,  they  should  receive  a  like  compen- 
sation from  the  United  States;  the  last  section  provided 
that  no  officer  should  receive  a  greater  compensation  than 
the  amount  then  limited  by  law  ;  and  it  was  held  that  this 
provision  was  applicable  to  the  fees  given  by  both  sections."* 

^''  Ibid. ;  Lord  Bramwell  saying,  814. 

at   p.    808,    that   in   the    phrase  "^^   Coxton     v.    Dolan,    2   Daly 

"horses,  oxen,  pigs   and   sheep,  (N.  Y.)60.    And  see  Hart  v.  Ecn- 

from  whatever  country  they  may  nedy,  15  Abb.  Pr.  (N.  Y.)  482. 

come,"  the  last  clause  would  apply  **  Ibid.    See  infra.  §  415. 

alike  •  to   horses,    oxen,   pigs  and  ^'  U.  S.  y.  Babbit,  1  Black,  55. 

sheep.  It  was  said  by  the  court,  at  p.  01, 

«  Eby's  App.,  70  Pa.  St.  811,  that,  if  the  proviso  could  properly 
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But,  where  one  aecdoa  of  an  act  gave  to  maDicipalitic6  power 
to  establish  libraries,  and  the  uext  section  provided  that  '^  any 
town  or  city  may  appropriate  money  for  suitable  bnildings 
or  rooms,  and  for  the  foundation  of  such  library  a  sum  not 
exceeding  one  dollar  for  each  of  its  ratable  polls  in  the  year 
next  preceding,"  also  annually  thereafter  asum  not  exceeding 
iifty  ceuts  for  each  of  its  ratable  polls,  etc,  it  was  held  that 
clearly  the  restriction  was  only  upon  the  amount  to  be  put 
into  books,  not  upon  that  to  be  expended  upon  the  building 
or  rooms." 

§  415.  Oeneral  BzprMtion  in  Bliddle  of  Olanse.— [On  the  con- 
trary, where  general  words  occur  in  the  middle  of  a  sentence 
and  sensibly  apply  to  a  particular  provision  of  it,  they  are 
not  to  be  extended  to  what  follows."  Thus,  in  the  case  of 
the  act  above  referred  to,"  it  was  said,  that,  had  the  last 
clause  of  the  provision  read  "  nor,  while  actually  on  duty^  to 
service  of  subpoenas  from  civil  courts,"  the  sense  would  have 
been  very  diflEerent,  the  qualifying  power  of  those  words,  in 
such  case,  being  confined  to  the  clause  with  which  they 
would  thus  have  been  immediately  connected." 

§  416.    Reddenda    Singula    Biagulis.— [Where    the    Opening 

words  of  a  section  are  general,  whilst  the  succeeding  parts 
of  it  branch  out  into  particular  instances, — "  where  several 
words  importing  power,  authority  and  obligation  are  found 
at  the  commencement  of  a  clause  containing  several  branches, 
it  is  not  necessary  that  each  of  those  words  should  be  applied 
to  each  of  the  different  branches  of  the  clause  ;  it  may  be  con- 
strued reddendo  singula  singulis ;  the  words  giving  power 
and  authority  may  be  applicable  to  some  branches,  and  those 


be  applied  only  to  the  officers 
named  in  the  section  to  which  it 
was  appended,  the  court  would, 
upon  the  ground  of  identity  of 
reason  and  intention,  and  the  im- 
probability of  a  contrary  desi/jn, 
hold  that  it  was  clearly  implied 
that  the  same  rule  should  apply  to 
those  named  in  the  pixjvious  sec- 
tion;  declaring  that  "a  thing 
within  the  intention  of  the  makers 
of  a  statute  is  as  much  within  the 


statute  as  if  it  wero  within  the 
letter." 

**  Dearborn  v.  Brookline,  97 
Mass.  466. 

"  Coxton  V.  Dolan,  2  Daly 
(N.  Y.)  66.  zVnd  see  Hart  v.  Ken- 
nedy. 14  Abb.  Pr.  (N.  Y.)  432. 
But  see  ante,  §  818,  for  an 
instance  of  transposition  of  a 
proviso. 

^  Coxton  v.  Dolan,  supra»  8 
414. 

••  Ibid. 
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of  obligation  to  otbere."**  ThiiB,  one  section  of  an  act  pro- 
vided ''  it  shall  and  may  be  lawful  for  the  directors,  and  thej 
are  hereby  authorized  and  required^  to  form  a  new  common 
•  sewer,  and  also  to  alter  and  reconstruct  all  or  any  of  the 
sewers  of  the  city,  and  alao  to  make  such  other  alterations 
and  amendments  in  the  sewers  as  may  or  shall  be  necessary." 
It  was  decided  that  the  directors  of  the  company  were  bound 
to  form  a  new  common  sewer,  but  were  merely  authorized, 
and  not  bound,  to  alter  and  reconstruct  the  other  sewers  of 
the  city."*  Stated  more  generally,  the  rule  is  that  words  in 
different  parts  of  a  statute  must  be  referred  to  their  appro* 
priate  connections,  giving  each,  in  its  proper  place,  its 
proper  force,  reddendo  singula  singulis,  and,  if  possible, 
rendering  none  of  them  useless  or  superfluous  ;•*  or,  again  : 
"  The  different  portions  of  a  sentence,  or  different  sentences, 
are  to  be  referred  resjfectively  to  the  other  portions  or  sen- 
tences to  which  we  can  see  they  respectively  relate,  even  if 
strict  grammatical  constrnction  should  demand  otherwise."* 
The  3  &  4  William  4,  c.  22,  provided  that  "the  property 
of,  and  in  all  lands,  tenements,  hereditaments,  build- 
ings, erections,  works  and  other  things  which  shall 
have  been  or  shall  hereafter  be  purchased,  obtained,  erected 
coijstructed  or  made  by  or  by  order  of,  or  which  shall  be 
within  or  under  the  view,  cognizance,  or  management  of  any 
Oommiseioners  of  Sewers,"  should  be  vested  in  such  commis- 
sioners.    If  this  section  had  been  read  literally,  the  property 


«•  Bayley,  J.,  in  R.  v.  Bristol 
Dock  Co..  6  B.  &  C,  at  pp.  191, 
192.  This  quotntion  and  tbe  Eng- 
lish cases  in  this  section  are  bor- 
rowed from  Wilb.,  Stat.  L.,  pp. 
189-191 

«  R.  r,  Bristol  Dock  Co.,  6  B. 
&  C.  181. 

•"  Mclntyre  v.  Ingraham,  85 
Miss.  25. 

«•  Com'th  V.  Barber  (Mass.)  8 
New  Engl.  Rep.  901,  903.  Com- 
pare, however,  Com'th  v.  Haas,  57 
Pa.  St.  448,  445,  where,  in  con- 
struing a  provision  that  '*a11 
indictments  and  prosecutions  .  .  . 
shall  be  hrougM  or  exhibited  within 
two  years,"  etc.,  the  court  refused 
to  give  to  these  words  a  distribu- 


tive application,  but  held  that. 
"  prosecution  "  and  "  indictment " 
were  used  as  synonymous,  and 
that  the  time  limited  was  to  be 
computed  from  the  time  a  true 
bill  was  found.  But  this  construc- 
tion of  the  words  *'  prosecution  " 
and  "indictment"  was  aided  by 
other  language  in  the  act,  indicat- 
ing their  use  in  the  same  sense, 
and  the  refusal  to  apply  the  prin- 
ciple reddenda  singula  singulis  is, 
to  some  extent,  placed  upon  the 
character  of  the  enactment.  *'  As- 
tuteness must  not  be  employed  to 
narrow  or  take  away  a  defence 
granted  by  law  to  a  party  accused 
of  crime. 
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in  all  lands  which  were  under  the  view  or  cognizance  of  any 
Ooramissioners  of  Sewers  would  have  vested  in  them,  and 
the  owners  would  have  been  deprived  of  their  lands  without 
compensation.  To  avoid  tin's  result,  the  court  read  the 
words  reddendo  singula  singulis,  and  held  that  the  section 
vested  in  the  Commissioners  the  property  in  lands  purchased 
by  them,  and  in  works  and  other  things  under  their  view, 
cognizance  and  management."*  An  act  of  Congress  directed 
that  all  fines,  penalties,  and  forfeitures  accruing  under  the 
laws  of  Maryland  and  Virginia,  in  the  District  of  Columbia 
should  be  recovei'ed  by  indictment  or  information  in  the 
name  of  the  United  States,  or  by  action  of  debt  in  the  name 
of  the  tTnited  States  and  of  the  informer.  It  was  held,  red- 
dendo singula  singulis,  that  the  proceedings  should  be  by 
indictment,  where,  under  the  laws  of  the  state  in  which  it 
was  taken  such  was  the  proper  course,  and  by  action  of  debt, 
where,  by  such  laws,  a  private  action  only  could  be  sustained.*' 
The  principle  was  also  applied  in  the  construction  of  an  act, 
one  section  of  which  required  all  brokers  and  private  bankers 
to  make  an  annual  return  of  the  profits  of  their  business,  and 
another,  to  make  a  report  of  their  names,  places  of  business 
and  capital  employed,  and  then  enacted  that  every  '^  banker 
or  broker  who  shall  neglect  or  refuse  to  make  the  return  aud 
report  required  by  the  first  and  second  sections  of  this  act, 
shall  for  every  such  neglect  or  refusal,  be  subject  to  a 
penalty,"  etc.  It  was  held  that  a  separate  penalty  was  im- 
posed for  the  neglect  to  make  each  report  or  return^  invoking 
the  principle  "  reddendum  singula  singulis."**] 


•«  Stracey  v.  Nelson,  13  M.  & 
W.  585  ;  13  L.  J.  Ex.  97. 

•»  U.  8/  V.  Gadsby,  1  Cranch,  C. 
Ct.  55  ;  U.  8.  v.  Simms,  1  Cranch, 
252. 

••Com'th  V.  Cooke,  60  Pa.  St 


208.  But  it  -would  seem  that  the 
principle  was  rather  that  stated  in 
§  414,  that  general  provisiuns  at  the 
end  apply  to  each  of  several  preced- 
ing particular  ones.  And  see  ante, 
g256. 
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CHAPTER  XV. 

Implioations  Ain>  Intbndments.    Dibbotobt  Ain>  Iupbba* 
TiYB  Fbotibions.     Impossibilitibb.    Waiybb. 


§  417.  Incidents  and  Consequences  Impliedly  Sanctioned  by  Act; 

%  418.  Implied  Grant  of  Powers.    Corporations,  etc. 

§  410.  Powers  implied  in  Grant  of  Jurisdiction. 

g  420.  Other  Implications. 

§  421.  Implied  Exercise  and  Expression  of  Legislative  Judgment. 

§  422.  Implications  not  Extended  beyond  what  is  Necessarily  Implied. 

§  423.  Protection  Implied  in  Grant,  etc.,  of  Powers,  Duties,  etc 

§  424.  Implied  Obligations. 

§  425.  One  Duty  may  Imply  Another  in  Same  Person. 

g  426.  Rigiit  or  Duty  in  One  may  Imply  Duty  in  Another. 

§  427.  Grant  of  Right  to  One  may  Imply  Right  in  Another. 

g  428.  Implied  Conditions  in  Grant  of  Judicial  Powers. 

g  430.  New  Jurisdiction  how  to  be  Exercised. 

g  431.  Distinction  between  Imperative  and  Directory  Provisions. 

8  432.  Tests.    Negative  and  Affirmative  Words. 

8  4S3.  Duty— Privilege. 

g  484.  Regulations,  etc.,*  of  Acts  conferring  Powers,  Privileges,  etc 

Imperative, 
g  435.  Acts  Relating  to  Judicial  Procedure. 
§  436.  Regulations,  etc.,  of  Acts  relating  to  Performance  of  Publia 

Duties  Directory, 
g  437.  Matters  of  Procedure  by  Public  Officers. 
g  438.  Effuct  of  Public  Inconvenience  and  Private  Injury. 
g  440.  Remedy  for  Omission  of  Directory  Duty, 
g  441.  Impossibilities  in  the  Nature  of  Things. 
g  442.  Impossibilities  arising  from  Acts  of  Parties, 
g  443.  Impossibilities  upon  which  Jurisdiction  is  Conditioned, 
g  444.  Waiver  of  Statutory  Provisions  as  to  Rights  and  Contracts. 
8  445.  Waiver,  etc.,  as  to  Procedure  and  Practice  in  Courts, 
g  446.  No  Waiver  as  against  Public  Policy  and  Rights  of  Others, 
g  447.  No  Waiver  of  Want  of  Jurisdiction, 
g  448.  Estoppel  from  Claiming  Benefit  of  Statute. 

§  417.  Incidents  and  Oonsequences  Impliedly  Sanctioned  by  AcU 
— Passing  from  the  interpretation  of  the  language  of  Statutes, 
it  romainsto  consider  what  intentions  are  to  be  attributed  to- 
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the  Legislature,  where  it  has  expressed  none,  on  qnestions 
necessarily  arising  out  of  its  enactments. 

Although,  as  already  stated,  the  Legislature  is  presumed 
to  intend  no  alteration  in  the  law  beyond  tlie  immediate  and 
speciiie  purposes  of  the  Act,  [and  within  the  limits  imposed 
by  the  operation  of  that  principle,]  these  purposes  are  con- 
sidered as  including  all  the  incidents  or  consequences  strictly 
resulting  from  the  enactment.  Thus,  an  Act  which  declared 
an  offence  felony  would  impliedly  give  it  all  the  incidents  of 
felony ;  and  it  would  make  it  an  offence  to  be  an  accessory 
before  or  after  it  {a).  [Where  a  statutory  action  as  to  one 
subject-matter  is  extended  by  a  subsequent  statute  to  a  new 
case,  everything  annexed  and  incident  to  the  action  by  the  first 
statute  is  equally  extended.']  Where  trustees  were  appointed 
by  Statute  to  perform  duties  which  would,  of  necessity, 
continue  without  limit  of  time,  it  was  held  that  from  the 
nature  of  the  powers  given  to  them,  they  were  impliedly 
made  a  corporation  (J).  When  a  local  authority  had  statutory 
powers  to  '^recover"  expenses,  it  was  thereby  also  impliedly 
empowered  not  only  to  sue  for  them,  but  to  sue  in  its 
collective  designation,  although  not  incoi'porated  {c).  The 
Act  which  gave  the  Admiralty  Court  jurisdiction  over  all 
claims  for  necessaries  supplied  to  foreign  ships,  impliedly 
created  a  maritime  lieu  on  the  ship,  which  follows  it  in  the 
Jiands  of  a  purchaser  (d).  The  Bankruptcy  Acts,  in  requir- 
ing a  bankrupt  to  answer  self-criminating  questions  relative  to 
his  trade  and  affairs,  made  his  answers  subject  to  the  general 


(a)  1  Hale,  632,  704 ;  1  Hawk.  c. 
88.  8.  18;  Coalheavers'  Case,  1 
Leach.  66  ;  Gray  v.  R.,  11  CI.  &P. 
427. 

*  Baltimore,  etc.,  R.  R.  Co.  v. 
Wilson,  2  W.  Va.  528.  And 
where  an  act  exempts  from  taxa- 
tion the  property  of  a  certain  cor- 
poration which  it  authorizes  the 
flame  to  acquire,  property  acquired 
by  the  corporation  under  autuoiity 
given  by  a  subsequent  act  is 
equally  exempt :  Slate  v.  Soc'y  for 
Est.  Usef.  Manuf8(N.  J.)4  Centr. 
Rep.  139.  A  reservation  of  power 
to  alter  a  charter  gives  the  Ijcgis- 
laturc  the  right  to  impose  addi- 
tional    taxation  :    State     B'd     of 


Assessors  v.  R.  R  Co.  (N.  J.)  Id. 
426. 

(6)  Exp.  Newport  Trustees,  16 
Sim.  846  ;  comp.  Williams  v.  Lords 
of  Admiraltv,  12  C.  B.  420  ;  2  L. 
M.  &  P.  456 ;  Rivers  v.  Adams,  8 
Ex.  D.  861.  [See,  8imilar1y,  Barnet 
V.  School  Dir's.  6  Walts  &  S. 
(Pa.)  46  ;  Kingley  v.  Sch.  Dir's, 
2  Pa.  St.  28.  And  sec  Overseers  v. 
Kline,  0  Id.  217,  219.J 

(c)  Mills  v.  Scott,  L.  R.  8  Q.  B. 
406. 

(d)  8  &  4  Vict.  c.  66,  8.  6  ;  The 
Ella  Clark,  Br.  &  L.  82,  82  L.  J. 
P.  M.  &  A.  211  :  The  Two  EUena, 
L.  R.  4  P.  C.  161. 
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roles  of  the  law  of  evidence,  and  eoneequentiy  admissible  in 
evidence  against  bim,  even  in  criminal  proceedings.  To  bold 
otherwise  wonld  have  been,  in  effect,  to  snppose  that  the 
Legislature,  in  expressly  changing  the  law  which  had  hitherto 
protected  him  from  answering,  intended  also  to  make  the 
further  change,  by  mere  implication,  of  suspending,  pro 
tan  to,  the  oixlinary  rule  as  regards  the  admissibility  of  self- 
prejudicing  statements  {a).  [So,  in  Pennsylvania,  an  affida- 
vit of  defence  filed  by  defendant  under  the  statutes  requiring 
such  an  affidavit,  in  order  to  prevent  summary  judgment  in 
favor  of  plaintiff,  as  by  default,  may,  upon  analogy  with  the 
practice  as  to  answers  in  chancery,  be  read  in  evidence,  by 
the  plaintiff,  npon  the  trial.*]  The-  Judgments  Extension 
Act  of  1868,  which  provided  for  the  execution,  in  Scotland 
and  Ireland,  of  judgments  recovered  in  England,  was  con- 
sidered as  having  impliedly  abolished  the  rule  of  procedure 
which  required  that  a  plaintiff  residing  out  of  the  jurisdiction 
should  give  security  for  costs ;  the  logical  reason  for  the 
rule  (which  was,  that  if  the  verdict  were  against  the  plaintiff, 
he  wonld  not  be  within  the  reach  of  the  process  of  the  Court 
for  costs),  having  been  swept  away  by  the  enactment  (i). 
[So,  where  an  act,  passed  in  1874,  establishing  a  new  road 
law  for  a  certain  county,  expressly  repealed  an  act,  passed 
in  1870,  as  to  keeping  in  repair  the  public  roads  of  that 
county  it  was  held  that  another  act,  approved  contempor- 
aneously with  that  of  1870,  as  to  the  turning  over  of  road 
money  to  the  county  commissioners,  must  fall  with  the 
repeal  of  that  act."  And  as  to  all  implications,  it  is  to 
be  borne  in  mind  that  whatever  is  implied  in  a  statute, 
whether  in  the  way  of  a  grant,  of  a  restriction,  or  of  a  con- 
dition, is  as  much  a  part  of  the  enactment  as  what  is 
expressed  therein.*] 


(a)  R.  T.  Scott,  D.  Sb  B.  47, 25  L. 
J.  128. 

« Bowen  v.  DeLatire,  6  Wbart. 
^a.)  480.  But  9ee  Maynard  v. 
Bank,  08  Pa.  St.  250,  tbnt  it  is  not 
to  be  considered  as  constituting  a 
part  of  the  evidence,  unless  so 
offered. 

(&)  Raeburn  v.  Andrews,  L.  R.  0 
Q.  B.  118.    [Bee  ante,  g  209.] 


•  Prince  George's  Co.  v.  Laurel, 
51  Md.  457. 

*  Hanohett  v.  Weber,  17111.  App. 
114.  Where  an  act  provided,  that, 
when  any  suit  should  fail,  by 
reversal  on  writ  of  error,  motion 
in  arrest  of  jiKlgment,  pica  in 
abatement,  or  on  demurrer,  *'find 
the  merits  of  the  cause  shall  not  be 
tried,"  ^intlff   might  begin  an> 
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§418.  ImpliodQrant  of  Powers.  Oorporationi,  eto. — ^In  the  same 
way,  when  powers,  privileges,  or  property  are  granted  by 
statute,  everything  indispensable  to  their  exercise  or  enjoy- 
ment is  impliedly  granted  also,  as  it  would  be  in  a  grant 
between  private  persons.  Thus,  as  by  a  private  grant  or 
reservation  of  trees,  the  power  of  entering  on  the  land 
where  they  stand,  and  of  cutting  them  down  and  carrying 
them  away,  is  impliedly  given  or  reserved  ;  and  by  thegrant 
of  mines,  the  power  to  dig  them  {a) ;  so  under  a  Parliament- 
ary authority  to  build  a  bridge  on  a  stranger's  land,  the 
grantee  tacitly  acquires  the  right  of  erecting,  on  the  land, 
the  temporary  scaffolding  which  is  essential  to  the  execution 
of  the  work  (J).  An  Act  which  simply  creates  a  corpora- 
tion, impliedly  gives  it  the  legal  attributes  of  one,  among 
which  is  a  general  power  to  make  contracts  {c).  [Even 
whei'o  a  corporation  is  created  with  certain  specifically 
enumerated  powers,  it  possesses,  in  addition,  by  implication, 
all  such  as  are  either  necessarily  incident  to  those  specified, 
or  essential  to  the  expressed  purposes  and  objects  of  the 
corporate  existence.*  "  In  this  country,  all  corporations, 
whether  public  or  private,  derive  their  powers  from  legisla- 
tive grant,  and  can  do  no  act  for  which  authority  is  not 
expressly  given,  or  may  not  be  reasonably  inferred.  But, 
if  we  were  to  say  that  they  can  do  nothing  for  which  a 


other  within  a  year,  etc. ;  it  was 
held  that  the  intention  of  the  Leg- 
islature was  to  reach  all  cases 
Avhere  a  suit  'was  brought,  but  the 
merits  of  it  failed  of  trial,  without 
tbc  plaintiff*s  default ;  and  that 
<j<)nsequently  the  case  of  a  discon- 
tinunnce  of  acause  for  the  second 
time,  through  the  absence  of  the 
justice,  though  not  within  the 
terms  of  the  enactment,  was  within 
its  intention  :  Phelps  v.  Wood,  9 
Vt.  399.  Comp.  ante,  §  327,  note 
136;  also  §110. 

(a)  Shep.  Touchst.  89 ;  Roll.  Ab. 
Incidents.  A. 

(&)  The  Clarence  R.  Co.  v.  The 
O.  N.  of  England  R.  Co..  18  M.  & 
W.  721.  See,  also,  Be  Dudley,  8 
<}.  B.  D.  86. 

(c)  See  Ashbury,  &c.  Co.  v. 
Riche,  L.  R.  7  H.  L.  658  ;  Brough- 


toQ  y.  Manchester  Waterworks,  8 
B.  &  A.  13 ;  Shears  y.  Jacobs,  L. 
R.  1  C.  P.  63,  and  the  cojses  collect- 
ed in  S.  of  In»land  Colliery  v. 
Wardle.  L.  R.  8  C.  P.  463. 

»  Le  Couteulx  v.  Buffalo,  83  N. 
T.  333 ;  Memphis  y.  Adams,  0 
Heisk.  (Tenn.)  518.  See  William.'j- 
port  y.  Com'th,  84  Pa.  St.  487,  as 
to  the  implied  power  of  municipali- 
ties to  borrow  money  and  issue 
bonds  therefor. — a  power,  whic*. 
as  to  privateor  trading  corporations, 
may,  as  a  general  proposition,  be 
conceded,  unless  i*e8trained  by  their 
charters  or  the  law  of  the  land: 
Ibid.,  p.,  493,  and  may  be  said  to 
be  within  the  implied  powers  of  a 
municipal  corporation  :  Ibid,  p., 
494.  See  1  Dill.,  Mun.  Corp.,  g 
89. 
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warrant  could  not  be  found  in  the  language  of  their  charl^ers, 
^c  should  deny  them,  in  eotne  cases,  the  power  of  self- 
preservation,  as  well  as  many  of  the  means  necessary  to 
<;llect  the  essential  objects  of  their  incorporation.  And 
therefore,  it  has  been  an  established  principle  in  the  law  of 
corporations,  that  they  may  exercise  all  the  powers  within 
the  fair  intent  and  purpose  of  their  creation,  which  are 
reasonably  proper  to  eflEect  the  powers  expressly  granted."* 
!Nor  should  anything  that  is  fairly  incidental  to  those  things 
which  the  Legislature  has  authorized  be  held  ultra  vires, 
unless  expressly  prohibited/  Thus  it  has  been  decided 
that,  e.  ^.,  the  grant  to  a  municipality  of  power  to 
^'  prevent  and  extinguish  fires,"  granted,  by  implication,  the 
power  to  erect  a  fire-engine  house  ;'  of  power  to  "  make  police 
regulations  or  needful  by-laws,"  a  power  to  purchase  fire- 
engines;*  of  power  to  contract  "for  lighting"  streets,  a 
power  to  acquire  street  fixtures,  including  gas-pipes  and 
lamp-posts,  for  that  purpose  ;"  and  a  grant  of  power  to  a 
railroad  company  to  purchase  land  in  order  to  procure  stone 
and  other  material  necessary  for  the  construction  of  its  road, 
11  grant  of  power  to  purchase  land  in  order  to  get  cross- ties 
and  fire-wood."  Indeed,  it  may  be  generally  said,  that, 
whenever  a  power  is  given  by  statute,  everything  necessary 
to  make  it  effectual,  everything  essential  to  the  exercise  of 
it,  is  given  by  implication."  Thus,  under  the  Pennsylvania 
act  of  1848,  which  declared  that  property  accruing  to  a 
married  woman  should  be  "  owned,  used  and  enjoyed  "  by 
lier  as  her  separate  property,  it  was  held,  that,  as  the  use  and 
•enjoyment  referred  to  must  be  such  as  were  consistent  with 
the  nature  and  kind  of  property  accrued  to  the  woman, 
where  it  consisted,  e,  g,^  of  a  store  of  liquors  and  cigars, 
which  could  not  be  used   and  enjoyed  in  the  same  manner, 

•  Bridgeport  v.   R.   R.   Co..  15         •  Van  Sicklen  v.  Burlington,  27 
Conn.  475,   501.    As   to    implied     Yt.  70. 

T^nwers  of  Railway  Companies,  see  "  Nelson  v.  La  Porte,  88  Ind. 

Pierce,  Railroads,  Ch.  xix.  258. 

•  Atty.-Genl.  v.  Great  East.  Ry.  "  Hallett  y.  Simpson,  04  N.  C. 
€0..  L.  R.  5  App.  Cas.  473.     And  87. 

see    Cook   v.  Hamilton   Co.,     6         "  New  York  v.  Sands.  105  N.  T. 

McLean.  112.  210 ;  Com*tli    v.   Conyngham,   66 

•  Clarke  y.  Brookfleld,  81  Ho.     Pa.  St.  99 ;  Withefspoon  ▼.  Dun- 
SOS,  lap,  1  HcCord  (S.  C.)  546. 
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as,  e.  g.j  houeehold  farnitare  or  a  dwelling  Lo«8e,  but  were 
merchandize,  and  as  it  was  in  the  nature  of  merchandize  to 
be  sold  and  exchanged,  the  power  to  own  and  use  and  enjoy 
implied,  as  to  such  property,  the  right  to  trade  by  them, — 
in  a  word,  made  women  merchants/*  The  same  language 
applied  to  real  property  was  held  to  give  her,  by  implication, 
the  right  to  contract,  and  make  her  estate  liable,  for  neces- 
sary repairs  and  improvements ;  for  the  enactment  would 
be  vain  without  such  a  power."*  So,  a  power  given  to  a 
married  woman  to  engage  in  business  was  held  to  enable  her 
to  borrow  money  and  to  purchase  real  estate  wherewith  and 
wherein  to  commence  business,  as  well  as  to  contract  debts 
in  the  prosecution  of  such  business  when  established.**  And 
when  an  act  dii^ects  a  thing  to  be  done,  e.  g.y  an  increase  of 
the  salaries  of  municipal  officers,  it  authorizes  impliedly, 
without  doing  so  in  terms,  the  performance  of  whatever  is 
necessary  to  carry  the  direction  into  effect,  ^.  d.,  an  increase 
of  taxation  necessary  to  meet  the  additional  burden  imposed.'* 
An  act  authorizing  tlie  Comptroller  of  a  county  to  create  a 
public  fund  or  stock  for  certain  specified  purposes,  impliedly 
authorized  that  officer  to  employ  an  agent  to  negotiate  the 
county  bonds  provided  for  by  the  act,  to  make  an  agreement 
with  him  for  compensation,  and  to  pay  him  out  of  the  pro- 
ceeds of  the  bonds.**] 


*»  Wieman  v.  Anderson,  42  Pa. 
St.  818.  Where  an  act  directed 
the  tn'asurer  of  the  comm(»n wealth 
to  asfiign  to  a  certain  corporation 
all  the  shares  of  Hs  slock  owned 
by  the  com raon wealth,  etc,  the 
coiporation  thereupon  to  "hold 
and  dispose  of  ihe  shares  of  stock 
so  assigned  to  it  as  its  absolute 
properly,"  it  was  held  that  the  cor- 
poration might  divide  tJie  shores 
among  its  stockholders  :  Com'th 
V.  B.  &  A.  R.  R.  Co.,  142  Mass. 
146. 

"  Lippincott  v.  Leeds,  77  Pa.  St. 
420.  422. 

»»  Frecking  v.  Holland.  68  N.  Y. 
422.  And  see  Zurn  v.  Noedel, 
113  Pa.  St.  836  ;  Bovard  v.  Ketter- 
ing, 101  Id.  181.  The  grant  to 
married  women  of  power  to  make 
notes  has  been  held  to  imply  the 
power  to  ^ve  .bank  checks  and 


due-bills  :  Wilderman  y,  Rodgcrs, 
(Md.)  6  Centr.  Rep.  673  (see  as  to 
the  inclu.<«ion  of  checks  in  the 
phrase  notes,  etc.:  Walker  v. 
Geisse,  4  Whart.  (Pa.)  262 ;  Hill  v. 
Gaw,  4  Pa.  St.  498);  and  post, 
dated  checks  :  Nash  v.  Mitchell,  8 
Hun  (N.  Y.)  471  ;  and  to  execute 
notes  in  blank :  Morrison  v. 
Thistle,  67  Mo.  696. 
"  Green  v.  New  York.  2  Hilt. 
(N.  Y.)  203. 

"New  York  v.  Sands,  105  N. 
Y.  210.  Under  an  act  vesting  in 
District  Attorneys  **  the  <lutie»«  now 
by  law  to  be  performed  by  deputy 
attorney-generals,"  it  was  held  that 
a  writ  of  quo  warranto  might  issue 
on  the  information  of  a  District 
Attorney  to  determine  the  right  of 
certain  persons  to  act  as  school 
directors  :  Gilroy  ▼.  Com'th,  106 
Pa.  St.  484. 
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§  419.  Powers  ImpU«d  in  Qtwt  of  Jurisdiction.— Where  an 
Act  confera  a  jarisdiction,  it  impliedly  grants,  also,  the 
power  of  doing  all  such  acts,  or  employing  such  means,  as 
are  essentially  necessary  to  its  execution.  Cni  jurisdictio  data 
est,  ea  quoque  concessa  esse  videntnr,  sine  quibns  jurisdictio 
explicari  non  potuit  (a).  So,  where  an  inferior  Court  is 
empowered  to  grant  an  injunction,  the  power  of  punishing 
disobedience  to  it  by  commitment  is  impliedly  conveyed  by 
the  enactment ;  for  the  power  would  be  useless  if  it  could 
not  be  enforced  (6).  [It  is  said,  that,  independently  of  any 
express  statutory  grant  of  authority,  and  as  a  necessary 
incident  to  their  existence  and  the  exercise  of  the  jurisdiction 
conferred  upon  them,  courts  of  record  have  the  power  to 
make  rules,  not  contrary  to  law,  for  the  regulation  of  their 
business,'*  and  to  pnnish  contempts."]  And  it  is  laid  down 
that  where  a  statute  empowers  a  justice  to  bind  a  person  over, 
or  to  cause  him  to  do  something,  and  the  person,  in  his  pres- 
ence, refuses,  the  justice  has  impliedly  authority  to  commit 
him  to  jail  till  he  complies  {o). 


(a)  Dig.  2,  1,  2.  [Thus,  where 
an  act  conferred  upon  the  comp- 
trolhir  the  power  to  cancel  the 
'sale  of  real  estate  for  state  taxes 
and  refund  the  purchase-money, 
wherever  sncJi  bule  was  invalid 
and  ineffectual  to  pass  title,  and, 
upon  receiving  evidence  thereof, 
required  him  so  to  do,  it  was  held 
that  there  was  implied  the  power 
to  receive  evidence  of  the  defect 
and  to  act  thereon,  to  receive 
attidavits  and  adminisPer  oaths; 
that,  therefore,  the  exercise  of  the 
power  was  not  confined  to  cas(*s  of 
invalidity  appearing  on  the  face 
of  the  proceedings  ;  and  thnt  the 
comptroller  could  lie  required  by 
mandamus  to  hear  and  determine 
an  Application  properly  made  to 
him  for  cancellation,  etc..  under 
the  act  :  People  v.  Chapiu.  105 
N.  Y.  809  ;  7  Ccntr.  Rep.  298.] 

{b)  Exp.  Martin,  4  Q.  B.  D.  212. 
[And  a  statutoiy  provision  making 
a  decree  for  a  deed  to  operate  r»s  a 
conveyance  does  not  take  away 
the  jurisdiction  of  the  court  to 
enforce  the  execution  of  the  con- 
veyance by  process  of  attachment: 
Randall  v.  Pryor,  4  Ohio,  424.] 

88 


"  Fullerton  v.  Bank,  1  Pet.  804  ; 
Barry  v.  Randolph,  8  Binn.  (Pa.) 
277 ;  Yanatta  v.  Anderson,  Id. 
417 ;  Boas  V.  Nagle,  3  8erg.  &  R. 
(Pa.)  258;  Risher  v.  Tbomas,  2 
Mo.  98  ;  Brooks  v.  Boswell,  84  Id. 
474  ;  Kennedy  v.  Cunningham,  2 
Meic.  (Ky.)  588. 

'»  U.  8.  V.  New  Bedford  Bridge, 
1  Woodb.  &  M.  401.  See,  al^o. 
Gates  v.  M'Daniel,  8  Port.  (Ala.) 
866;  Randidl  v.  Pryor,  4  Ohio. 
424  ;  Armstrong  v.  Beaty,  Cam.  & 
N.  (N.  C.)  38;  nnd  Lining  v.  Bent- 
ley,  2  B.-iy  (8.  C.)  1,  as  to  such 
power  in  justices  of  the  peace  :  but 
see  coniia.  Albright  v.  Lapp,  26 
Pa.  8t.  99;  R.  v.  Bartlett,  2  Bess. 
Chs.  291.  And  see  upon  this  Hulh 
ject,  Cooley,  C.  L..  390,  note  8. 
A  surrogate  may  punish  for  con- 
temptuous refustil  to  appear  and 
give  evidence,  but  a  defaulting 
witness  cannot,  in  nny  ca^e  what- 
ever, be  brought  in  by  attachment, 
forcibly.  **  to  testify :"  Perry  v. 
Mitchell.  SDenio  (N.  Y.)  587. 

(e)2  Hawk.  c.  16,  s.  2.  [An 
act  investing  a  court  with  power 
of  deciding  cases  of  contested  elec- 
tion was,  in  Handy  v.  Hopkins,  5«J 
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§  420.  other  Implioations.— [An  act  extending  the  limits  of 
a  city  80  as  to  embrace  within  its  boundaries  certain  lands 
ased  only  for  farming  purposes,  by  necessary  implication 
makes  these  lands  subject  to  taxation  for  municipal  objects." 
An  act  making  the  judgment  of  the  Common  Pleas  upon 
certiorari  to  a  justice  of  the  peace  final,  as  regards  affirmance 
or  reversal  of  the  justice's  judgment,  makes  the  former  final 
also  as  to  the  subsequent  allowance  of  a  writ  of  execution 
for  costs  accrued  on  the  certiorari."]  Where  an  Act  pro- 
vided that  the  costs  and  expenses  incident  to  passing  it, 
should  be  paid  by  the  Metropolitan  Board,  but  did  not  state 
to.  whom  they  should  be  paid,  it  was  held  that  they  were 
payable  to  the  promoters  only,  and  not  to  agents  and  other 
persons  employed  by  them  (a).  fSo,  where  no  time  is  fixed 
by  a  statute  within  which  an  appeal  allowed  by  it  is  to  he 
taken,  it  is  said  that  a  reasonable  time  is  to  be  underetood  as 
allowed,"  or  the  time  prescribed  by  a  general  law  regulating 


Md.  157,  held  to  give  It  authority 
to  decide  all  matters  and  questions 
involved  in  such  contest,  and, 
having  decided  against  the  pre- 
tensions of  the  contestants,  to 
declare  that  contest  ees  were  not 
duly  elected,  and  that  the  office 
was  vacant.  See,  also,  Anderson 
v.  Levely,  68  Id.  102.  Comp. 
Ellingham  v.  Mount,  43  N.  J.  L. 
470,  tliat  rt  court,  under  a  power  of 
revising  conte'^ted  elections,  is  con- 
tined  to  the  grounds  of  contest 
enumerated  in  the  statute,  and 
cannot,  e.  g.,  adjudge,  in  such  a 
proceeding,  tlie  constitutionality 
of  tlie  law  under  which  the  elec- 
tion was  held.  And  §  597.  n,  179.] 

»o  Kelly  V.  Pittshurgh,  85  Pa. 
St.  170.  See  the  dissenting  opin- 
ion of  Agnew,  C.  J.,  concurred  in 
by  Stcrrett,  J. 

«'  Palmer  v.  Lacock,  107  Pa,  St. 
84G.  As  to  the  right  to  costs  In 
such  cases,  see  Uartman  v. 
Bechtel,  1  Woodw.  (Pa.)  140.  An 
act  declaring  that  the  returns  of 
certain  elections  "shall  be  subject 
to  the  inquir}',  determination  and 
judgment  of  the  Court  of  Common 
Pleas,"  who  shall  **  proceed  on  the 
merits  thereof,  and  shall  determine 
finally  thereon  .  .  .  and  .  .  .  shall 


tmm^ta^^  certify  to  the  Governor 
the  decree  .  .  .  and  in  whose  favor 
such  contested  election  shall  be 
terminated;  and  the  Governor 
shall  t/ien  issue  the  commission," 
etc., — necessarily  implies  the  final- 
ity of  the  decree  of  said  court  and 
the  absence  of  revisory  power, 
even  by  certiorari,  in  the  Supreme 
Court :  Carpenter's  Case,  14  Pa. 
St.  486  ;  just  as  a  provision  making 
city  councils  the  ** final"  judges 
of  election  returns  ousts  the  juris- 
diction of  the  courts  and  makes 
such  councils  the  sole  tribunal  to 
determine  the  legality  of  the  elec- 
tion of  their  members  :  Sellcck  v. 
Com.  Council  of  S.  Norwalk,  40 
Conn.  859.  But  see  as  to  a  pro- 
vihion  making  city  councils  judges 
of  election,  but  not  declaring  their 
decision  final,  nor  making  any 
provision  for  contesting  it,  Echols 
v.  State,  56  Ala.  181,  >vbere  such 
decision  was  held  to  confer  only  a 
prima  facie  right  to  the  office 
until  ousted  by  proper  legal  pro- 
cess in  the  nature  of  quo  warranto. 

(a)  Wyatt  v.  Metrop.  B.  of 
Works,  11  C.  B.  N.  S.  744. 

•«  Moore  ▼.  Fields,  1  Oreg.  817. 
But  see  ante,  g  20. 
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appeals  is  to  be  regarded  as  impliedly  adopted. "^  A  private 
Act  which,  after  annexing  a  rectory  to  the  deanery  of  Wind- 
sor, recited  that  the  dean's  residence  at  the  latter  place  would 
oblige  his  frequent  absence  from  the  rectory,,  and  required 
him  to  appoint  a  cnrate  to  reside  there,  was  deemed  to  give 
liim,  by  implication,  an  exemption  from  residence  {a), 

§  421.  Implied  UzeroiBe  and  Uzpresslon  of  IjegislaUve  Judg- 
ment—-[The  rule,  that,  whatever  is  necessarily  or  logically 
involved  in  an  enactment  is  implied  by  it,  with  the  same 
force  as  if  it  were  expressed,  extends  also  to  those  cases 
where  the  right  of  legislation  is,  by  the  constitution,  con- 
fined to  occasions  in  which  the  existentje  of  certain  facts 
shall  have  been  first  ascertained  by  the  Legislature.  It  has 
been  seen  that  a  legislative  declaration  that  a  certain  im- 
provement authorized  by  it  is  for  the  benefit  of  adjacent 
landholders  who  are,  by  the  act,  subjected  to  taxation  to 
defray  its  expenses,  is  conclusive."  Similarly,  the  decision 
of  the  Legislature  that  a  railroad  is  required  by  public 
necessity  is  implied  in  a  grant  by  it  of  a  charter  to  construct 
the  same  and  is  conclusive."  And  where  the  constitution 
confines  the  right  of  the  Legislature  to  grant  special  charters 
to  cases  for  which  it  may  deem  the  general  laws  inadequate, 
the  exercise  of  the  judgment  is  implied  in  the  mere  passage 
of  such  a  charter  without  any  express  declaration  to  that 
effect."  So,  where  the  constitution  of  a  state  provided  that 
no  act  of  the  Legislature  of  a  public  nature  should  take  effect 
until  July  4,  next  after  its  passage  at  a. regular  session,  and 
that  acts  passed  at  a  special  session  should  go  into  operation 
ninety  days  after  the  adjournment  of  the  Legislature  that 
passed  them,  but  added,  "  If  the  general  assembly  dcepi  any 
law  of  immediate  importance,  they  may  provide  that  the  same 
shall  take  effect  by  publication  in  newspapera  of  the  State ;" 
it  was  held  that  a  direction  to  that  effect  implied  such  a 
■determination.**] 

<*Statev.  Dean,9Ga.  406,  comp.  '*  Johnson  v.   Ry.   Co.,  33  lU. 

ante,  §  827.  202. 

(a)  Wright  v.   Legge,  6  Taunt.  "  SUte  v.  Donehey,  8  Iowa.  896. 

48.  It  was  there  also  held  that  the  act, 

**  People  V.  Laurence,  86  Barb,  as  published  in  the  newspapers, 

<N.  Y.)  177;  ante,  §  875.  corresponding  with  the  act  on  file 

**  State  v.  Noyes,  47  Me.  189.  in  the  office  of  the  Secretary  oi 
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§  422.  Implioatlent  Bot  Bactended  beyond  what  Ui  Neeeiaarily 
Impliadti — But  the  extension  of  an  enactment  by  implication  is 
confined  to  its  strictly  necessary  incidents  or  logical  conse- 
quences. When,  for  instance,  a  statute  requires  the  perform- 
ance of  a  service,  it  implies  no  provision  that  the  person  per- 
forming it  shall  be  remunerated  (a).  [Kor,  where  the  usual 
compensation  is  reduced,  is  there  any  implication  that  the 
claim  for  the  reduced  compensation  shall  have  precedence  of 
others.*']  An  Act  which  empowered  justices  to  discharge  an 
apprentice  from  his  apprenticeship,  if  ill-treated  by  his 
master,  would  not  inferentially  empower  them  to  order  a 
return  of  the  prem^ium  ;  for  however  just  it  might  be  that 
such  a  return  should  bo  made,  and  convenient  that  it  should 
be  ordered  by  the  tribunal  which  cancelled  the  indenture, 
such  a  power  was  not  the  logical  or  necessary  incident  or  result 
of  that  which  was  expressly  conferred  (J).     Although  the  33 

6  34  Vict.  c.  93  absolved  a  husband  from  liability  for  the 
antenuptial  debts  of  his  wife,  and  made  the  latter  capable  of 
being  a  trader,  and  *'  liable  to  be  sued  .for,"  and  her  separate 
property  subject  to  satisfy,  her  debts,  "  as  if  she  had  continued 
unmarried  ;"  a  married  woman  having  separate  property',  was 
not,  as  a  logical  consequence  of  Buch  liabilities,  liable  to  bo 
made  a  bankrupt  (c).  [Similarly,  under  the  New  Jereey 
mamed  woman's  act,  which  gave  her  merely  the  right  to  hold 
her  property  free  from  the  control  of  her  husband,  it  was 
held  that  the  jus  disponcndi  was  not  a  necessary  incident  of 
the  jus  tenendi.**  And  under  a  similar  act  in  Pennsylvania, 
which  gave  to  married  women  the  power  to  make  their 
property  liable  for  the  payment  of  necessaries  purchased  by 
them,  it  was  held  that  there  was,  in  this  grant,  no  necessary 
implication  of  power  to  give  written  obligations  for  the  pay- 
ment of  debts  thus  contracted,  or  to  confess  judgment  there- 
State,  was  to  be  deemed  the  law,  (b)  R.  v.  Yandeleer.  1  Stra.  69; 
although  differing  from  the  act  as  East  v.  Pell,  4  M.  &  W.  665. 
published  in  the  session  laws.  (6)  Exp.  Holland,  L.   R.  9  Ch. 

(a)  Pe)'  J:iord  Abitvger  in  Jones  v.  307 ;  Exp.  Jones,  12  Ch.  D.  484. 

Carmarthen,  8  M.  &  W.  605 ;  R  ▼.  See  Guthrie  v.  Fisk,  a  B.   &  O. 

Hull,  2  E.  &  B.  182  ;  R.  t.  AUday,  178;  Be  FranUand,  L.  R.  8  Q.  B. 

7  Id.  799.    Se(\  also,  Alresford  v.  18. 

Scott,  7  Q.  B.  D.  210.  ••  Naylor  ▼,  Field,  29  N.  J.  L 

»  People  ▼.  Winiams,  8  Cal.  97.     287. 
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for.**  Nor  does  an  act  giving  to  the  wife  the  fruits  of  her 
own  la^^'Or  imply  a  right  in  her  to  abandon  her  husband, 
without  his  consent,  for  the  purpose  of  acquiring  earnings 
for  her  separate  use,  or  to  neglect  or  avoid,  for  such  purpose, 
the  duties  the  marriage  relation  imposes  upon  her."  A 
statute  giving  half  the  penalty  imposed  by  it  to  the  com- 
plainant does  not  impliedly  give  the  latter  authority  to  bring 
an  action  for  the  penalty  in  his  own  name."  Nor  would  the 
gi*ant  of  a  power  to  construct  a  railway  on  one  side  of  a  town 
imply  a  right  to  make  a  temporary  location  on  the  other 
side."  Nor  does  a  power  of  sale  given  to  municipal  oflScers 
imply  a  power  to  exchange  or  barter.**] 

§  423.  Protection  Implied  in  Qrant,  etc.,  of  Powers,  Duties,  etc* 
— If  the  Legislature  authorizes  the  construction  of  a  work 
or  the  use  of  a  particular  thing  for  a  particular  purpose,  the 
permission  carries  with  it  impliedly  an  exemption  from 
responsibility  for  any  daiiiage  arising  from  the  use,  without 
negligence ;  as,  for  instance,  when  ha3'8tack8  are  fired  by 
locomotive  engines  plying  on  railways  {a).  So  trustees  and 
official  persons  who  are  authorized  to  execute  a  work,  such 
as  to  raise  a  road,  to  lower  a  hill,  or  to  make  a  drain,  are 
impliedly  authorized,  if  necessary  for  the  due  execution  of 
their  task,  to  prejudice  the  rights,  or  injure  the  property  of 
third  persons  (i).     But  when  an  Act  confers  such  powers, 

»  Glyde  v.   Keister.  82  Pa.  St.  10  C.  B.  N.  8.  89  ;  31  L.  J.  12  ; 

85  ;  Bninnfer'a  App.,  47  Id.  67,  74.  Blyth  v.  Birmingham  Wnter- works 

See,  also.  Swing  v.  Woodruff,  41  Co..  7  Ex.  212  ;  Dunn  v.  Birming- 

N.  J.  L.  469.     But  see  Williams-  ham  Canal  Co.,  L.  R.  8  Q.  B.  42; 

port  V.   Com'th,    84  Pa.    St.  487,  Hammei-smith  R.  Co.  v.  Brand.  L. 

where  it  \a  said,  with  reference  to  R.  4  H.  L.  171  ;  Cracknell  v.  Thel- 

ft  municipal  corporation,  that  the  ford,  L.  R.  4  C.  P.  629  ;  Geddis  v. 

power  to  contract  a  debt  implies  Bann  Com.,  3  A  pp.  455,  jter  Lord 

the    right   to   issue    the    proper  Blackburn.     [Whari.,  Negligence, 

acknowledgment,    i,    «.,     bonds,  |  869,   citins^  to  same  effect  the 

therefor.  following  American  cases:  Sheldon 

»'  Douglas  V.  Gausman,   68  Dl.  v.  R.  R.  Co.,  14  N.  Y.  218  ;  Hinds 

170.     See.  also, Randall  V.  Randall,  v.  Barton,  25  Id.  544;  Roi«d  v.  R. 

37  Mich.  563.  R.    Co.,    18    Barb.    (N.   Y.)    80; 

»*  Smith  ▼.  Look,  108  Mass.  139.  Phila.,  etc.,  R.   R.  Co..  v.  Yeiser, 

"Currier  V.  R  R.  Co.,  11  Ohio  8  Pa.    St.    366;  Frankfort,    etc., 

St.  228.  Turnp.  Co.  v.   R.  R.   Co.,  54  Id. 

"  Cleveland  v.  State  B'k,  16*  845 ;  Bait.,  etc..  R.  R.  Co.  v.  Wood- 
Ohio  St.  236.  ruff,  4  Md.  242 ;  Jefferis  v.  R.  R. 

(a)R.  V.  Pease,  4  B.  &  Ad.  30;  Co.,  3  Houston  (Del.)  447.    See. 

Vaughan  v.  Taff  Valley  R.  Co.,  5  also.  Shearman  &  Redfield,  Negli- 

H.  &  N.  679  ;  29  L.  J.  247  ;  Free-  gence,  §832.] 

mantle  v.  London  &N.  W.  R.  Co.,  (b)  Per  Williams,  J.,  in  White- 
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it  also  impliedly  requires  that  they  shall  be  exercised  onlj^ 
for  the  purposes  for  which  they  were  given,  and  snbject  to 
the  conditions  which  it  prescribes,  and  also  with  due  skill 
and  diligence,  and  in  a  way  to  prevent  a  needless  mischief  or 
injury  (a),  A  power,  for  instance,  to  establish  asylums  for 
the  sick  would  not  authorize  the  establishment  of  asmallpox 
hospital  in  such  a  place  or  circumstances  as  to  be  a  common 
nuisance  (5).  [So,  where  the  staters  right  of  eminent 
domain  is  committed  to  a  corporation,  and  by  virtue  of  the 
same  the  latter  may  lawfully  enter  upon  the  land  of  an  indi- 
vidual and  build  all  structures  proper  to  accomplish  the 
purpose  of  its  charter,  this  power  does  not  justify  unskill- 
f ulness  or  unnecessary  injury  in  the  mode  of  performing  the 
work,  or  in  the  character  of  the  structures  erected."]  And 
further,  as  a  grant  of  fish  in  a  pond  does  not  carry  with  it  an 
authority  to  dig  a  trench  to  let  the  water  out  to  take  the  iish^ 
since  they  can  be  taken  by  nets  or  other  devices,  without  doing 
such  damage  (c) ;  so,  a  statute  does  not  give  by  implication  any 
powers  not  absolutely  essential  to  the  privilege  or  property 
granted.  An  authority  to  construct  a  sewer  on  the  land  of 
another,  for  instance,  would  not  carry  with  it  the  right  to 
lateral  support  from  the  land,  if  it  was  possible  to  construct 
an  adequate  sewer  independent  of  such  support  {d).  If 
land  is  vested  by  Act  of  Parliament  in  persons  for  public 
purposes,  a  power  of  conveying  away  any  part  of  it  would 
not  be  impliedly  granted  {e).  [Similarly,  where  a  railroad 
company  has  the  right,  subject  to  liability  for  compensation, 

house  V.  Fellowcs,  10  C.  B.  N.  B.  Compare  Wharton,  Ney.,  §S  872,. 

780  :  SuttoD  V.    Clarke,  6  Taunt,  et  seqq. ;  Redfield,   Railroad,  pp. 

3t  ;btainton  V.  Woolrych,  28Beav.  157,   170,    171,    464;    also,    ante, 

225 ;  2G  L.  J.  300.  §  251. 

(a)  Jones  v.  Bird,  5  B.  &  A.  887;  (c)  Finch's    Disc,   on  Law.  63 ; 

Grocers'  Co.  v.  Donne,  8  Bin^.  N.  Gearns  v.   Baker,   L.   R.    10  Ch. 

C.  34;  Cloiliier  v.  Webster,  12  C.  855. 

B.  N.  8.  750  ;  81  L.  J.  816  ;  Law-  (d)  Metrop.    Board    v.    Metrop. 

rence  v.  G.  N.   R.  Co..  16  Q.  B.  Railway  Co.,  L.  R.  4  C.  P.  192. 

648;    Collier     v.     Middle    Level  See  Roderick  v.  Aston  Local  Board, 

Commrs.,  L.  R.  4  C,  P.  279 ;  Geddis  6  Cli.  D.  380. 

V.  Bnnn  Com.,  8  A  pp.  430.  (e)  Wad  more  v.  Dear,  L.  R.  7C. 

(6)  Metrop.  Poor  Act.  1867,  s.  5 ;  P.  212  ;  Tipper  v.  Nichols.  18  C. 

Metrop.  Asylum  Distiict  v.  Hill.  6  B.  K  8.  121,  84  L.  J.  61  ;  Mulliner 

App.  193  ;  50  L.  J.  353.  v  Midland  Ry.  Co.,  11  Ch.  D.  611, 

»» P.   F.    W.   &  C.   Ry.  Co.   V.  48  L.  J.  258. 
Gilleland.  56    Pa.    St.    445,    452. 
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to  take  land  to  a  certain  width,  for  the  construction  and 
operation  of  its  roadway,  "  after  the  right  has  been  exercised, 
the  nse  of  the  property  mnst  be  held  in  accordance  with  and 
for  the  purposes  which  justified  its  taking.  .  .  Hence  it 
is  that  no  one  can  pretend  that  a  railroad  company  may  build 
private  houses  and  mills,  or  erect  machinery,  not  necessarily 
connected  with  the  use  of  their  franchise,  within  the  limits 
of  their  right  of  way.  If  it  could,  stores,  taverns,  shops,  gro- 
ceries and  dwellings  might  be  made  to  line  the  sides  of  the 
road  outside  of  the  track — a  thing  not  to  be  thought  of  under 
the  terms  of  the  acquisition  of  the  right  of  way.'"*] 

§  424.  Implied  Obligations. —The  concession  of  privileges  or 
powers  carries  with  it,  often,  implied  obligations.  For 
instance,  an  Act  which  gives  a  power  to  dig  up  the  soil  of 
streets  for  a  particular  purpose,  such  as  making  a  drain, 
impliedly  casts  on  those  thus  empowered  the  duty  of  filling 
up  the  ground  again,  and  of  restoring  the  street  to  its  original 
condition  (a).  If  it  imposed  a  liability  on  one  person  to 
keep  in  repair  a  work  in  the  possession  of  another,  it  would 
be  understood  as  impliedly  imposing  on  the  latter  the  obli- 
gation of  giving  notice  of  the  needed  repair  to  the  party 
liable  (h).  A  public  body,  authorized  to  make  a  bridge  or 
towpath  and  to  take  tolls  for  its  use,  is  impliedly  bound  to 
keep  it  in  proper  repair,  as  long  as  it  takes  the  tolls,  and  in- 
vites the  public  to  use  the  work;  or  at  least,  to  give  those 
whom  they  invite  to  use  it,  due  warning  of  the  defect  which 
makes  it  unfit  for  use  (g).  [So,  a  city  being,  under  powers 
given  it  by  its  charter,  etc.,  in  possession  of  a  public  wharf 
and  exercising  exclusive  supervision  and  control  over  it,  and 


••  Lance's  App..  55  Pa.  St.  16. 
25  So  a  grant  of  a  right  of  way, 
fifty  feet  wide,  by  a  city  to  a  rail- 
road over  a  small  strip  of  land, 
through  a  densely-  populated  part 
of  the  city,  conveys  only  so  much 
ground  as  is  necessary  for  the  line 
of  the  road,  and  wiU  not  carry,  by 
implication,  the  right  to  erect, 
within  such  line,  depots,  car-houses, 
or  other  structures  for  the  conveni- 
ence or  business  of  the  road : 
Allegheny  v.  R.  R.  Co. ,  26  Pa.  St. 
355. 


(a)  Gray  v.  PuUen,  5  B.  &  S.  970. 
84  L.  J.  265. 

(*)  London  &  8.  E.  R.  Co.  v. 
Flower,  1  C.  P.  D.  77;  Makin  v. 
Watkin&on,  L.  R.  6  Ex.  25.  See 
Scalt<jck  V.  Harston,  1  C.  P.  D. 
106  ;  Brown  ▼.  G.  E.  R.  Co.,  2  Q. 
B.  D.  406, 

(c)  Winch  V.  Conservators  of  the 
Thames,  L.  R.  7  C.  P.  458.  9  C.  P. 
878 ;  NichoU  v.  Allen,  1  B.  &  8. 
984,  81  L.  J.  2as,  481 ;  Forbes  ▼. 
Lee  Cons.  Board,  4  Ex.  D.  216. 
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receiving  toIlB  for  its  use,  is  bound  to  keep  it  in  proper  con- 
dition for  use.*^  And,  of  course,  where  a  statute  authorizes 
R  pereon  to  build  a  road  and  collect  tolls  thereon,  requiring 
him  to  niacadan)ize  it,  and  declaring  a  forfeiture  of  all  rights 
acquired  under  it  upon  faihire  to  comply  with  the  act,  he  can- 
not be  permitted  to  collect  tolls  when  he  has  macadamized 
onlj  part  of  the  road."*]  If  statutory  authority  is  given  to 
pereong,  primarily  for  their  own  benefit  and  profit,  rather 
than  for  any  advantage  which  the  public  may  incidentally 
derive,  such  as  to  cut  through  a  highway  and  throw  a  bridge 
over  the  cutting,  or  to  substitute  a  new  road  for  the  old  one ; 
the  burden  of  maintaining  the  new  work  in  repair  would 
impliedly  be  cast  on  them,  and  not  on  the  county  or  parish  (a.) 
Another  duty  which  would  also  be  impliedly  imposed 
on  them  by  such  an  enactment  would  be  that  of  protecting 
the  public  from  any  danger  attending  the  use  of  the  new 
work.  If  it  was  a  swing  bridge,  for  instance,  they  wonld 
be  bound  to  take  due  precautions  to  prevent  persons  from 
attempting  to  cross  it,  while  it  was  open  (J).  If  the  work 
was  a  railway,  crossing  a  highway  on  a  level,  they  wonld  be 
impliedly  bound  to  keep  the  crossing  in  a  proper  state  to 
admit  of  the  use  of  the  highway  by  carriages,  witliout 
damage  to  them  (c);  [and,  at  an  established  level  crossing, 
where  there  is  a  footpath,  to  place  lights  at  night.*]  And 
this  implied  obligation  would  not  be  excluded  on  the  princi- 
ple expressum  facit  cessare  tacitnm,  by  the  fact  that  certain 
duties  are  expressly  imposed  by  statute  on  railway  companies 
who  make  such  crossings ;  ex.  gr.,  to  erect  and  maintain 
gates  where  the  public  road  crosses  the  railway,  and  to 
employ  men  to  open  and  shut  them,  and  to  keep  them  closed 
except  when  carriages  have  to  cross  {d).  So,  notwithstand- 
ing all  such  express  provisions,  the  company  would  be  bound, 
by    implication,  to   prevent  all   passage  along  the   portion 

«'  Pittsburgh  v.  Grier,  22  Pa.  St.  Co.,  29  L.  J.  M.  C.  161. 

64.  (b)  Manley  v.  St.  Helen's  Co..  8 

M  State  V.  Curry,  1  Nhv.  251.  H.  &  N.  840,  27  L.  J.  159. 

{a)  U.  V.  Kent.  13  East,  220  ;  R.  (c)  Oliver  v.  N.  E.  R.  Co.,  L.  R. 

V.    Lindsay.  14  East,   ai7 ;  U.  v.  9  Q.  B  409. 

Kerriyon.SM.&S.  526;  R.V.Ely,  *  Whart.,    Neg.,    §  808a,  and 

16  Q.  D.  827  ;  North  Staffordshire  cases  cited  in  notes  to  same. 

R.  Co.  V.  Dale.  8  E.  &  B.  836 ;  (rf)  Id. ;  G.  E.  R.  Co.  v.  Waa 

Lrftch  V.   North  Staffordshire  R.  less,  L.  R  7  H.  L.  12. 
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of  the  highway  thus  intersected,  when  it  was  dangerons  to 
cross  (a).  [And  even  where  a  company,  having  the  right  to 
cot  through  the  strebt  of  a  city,  was  not  bonnd  by  its  charter 
to  put  lip  barriers  for  the  protection  of  travelers  upon  the 
street,  it  was  held  liable  for  the  neglect  of  its  employees  in 
not  putting  up  the  barriers  at  night,  which  the  company  had 
voluntarily  placed  there  for  safety.**  "  It  is  not  true  that 
all  the  defendant's  duties  and  liabilities  are  created  and  pre- 
scribed by  the  act  of  incorporation.  Corporations  as  well 
as  individuals,  by  the  principles  of  the  common  law,  are 
bound  so  to  exercise  their  rights  as  not  to  injure  otliers.  The 
principle,  sic  utere  tuo  ut  alienum  non  laedas,  is  of  univei'sal 
application."**]  But  power  to  pull  down  the  wall  of  a  house 
without  causing  unnecessary  inconvenience  would  not  im- 
pliedly involve  the  obligation  of  putting  up  a  hoarding  for 
the  protection  of  the  rooms  exposed  by  the  demolition  (b). 

§  425.  One  Duty  may  Imply  Another  in  Same  Person. — Some- 
times the  express  imposition  of  one  duty  impliedly  imposes 
another.  Thus,  when  it  was  enacted  that  no  license  should 
be  refused  except  on  one  or  more  of  four  specified  grounds, 
the  obligation  was  imposed  by  implication  on  tho  justices, 
of  stating  on  which  of  the  specified  grounds  they  based  their 
refusal  (c).  The  Ballot  Act  of  1872,  which  imposes,  in 
express  terms,  certain  specific  duties  on  the  presiding  officers 
at  polling  stations,  casts  also  on  those  officers,  by  impliciition, 
the  dut}'of  being  present  at  their  stations  daring  an  election, 
and  of  providing  the  voters  with  voting  papers  bearing  the 
official  mark  required  by  the  Act  {d). 

§  426.  Right  or  Dnty  in  One  may  Imply  Duty  in  Another. — A 

duty  or  right  imposed  or  given  to  one,  may  also  cast  by 


(a)  LuDt  V.  London  &  N.  W.  R. 
Co..  L.  R.  1  Q.  B.  277. 

*>  Lowell  V.  B.  &  L.  Corp'n,  1 
Am.  Railw.  Cas.  289,  cited  in  P. 
F.  W.  &  C.  Ry.  Co.  V.  Gilleland. 
56  Pa.  St.  445,  452. 

<»  Ibid. 

(b)  Tliompson  v.  Hill,  L.  R.  6 
C.  P.  564.  [pomp.  Davis  v.  Ry. 
Co..  2  £Dgl.  Uy.  Cas.  225.  cited  m 
P.,  F.  W.  &  C.  Ry.  Co.  V.  Gille- 


land, ubi  supra,  where  the  com- 
pany was  held  liable  for  negligence 
m  making  an  excavation  near  to 
another's  house,  which  caused  it  to 
fall  upon  the  house  of  the  plaintiff 
and  injure  it.} 

(c)  82  &  83  Vict.  c.  27,  s-  8;  R.  v. 
Sylses,  1  Q.  B.  D.  52;  Exp. 
Smith,  8  Q.  B.  D.  874. 

(d)  Pickering  v.  James,  L.  R.  8 
C.  P.  489. 
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implication  a  corresponding  bnitben  on  another,  as  in  the 
case  of  the  proviso  in  the  Commission  of  the  Peace,  requiring 
the  Quarter  Sessions  not  to  give  judgment  in  cases  of 
difficulty  unless  in  the  proponoe  of  one  of  the  Judges  of 
Assize;  which  impliedly  lequires  the  judge  to  give  his 
opinion  (a).  So,  the  Charitable  Trusts  Act,  1855,  which 
enacts  that  it  shall  not  be  lawful  for  the  trustees  of  a  charity 
to  make  any  grant  otherwise  than  (among  other  things)  with 
the  approval  of  the  Charity  Commissioners,  was  considered 
as  requiring  the  Commissioners  to  give  their  approval  in  a 
case  where  the  grant  was  made  before  the  Act  was  passed 

§  427.  Qrant  of  Right  to  One  may  Imply  Right  in  Another. — 

The  grant  of  a  privilege  or  of  property  to  one,  sometimes 
impliedly  gives  a  right  to  another  person.  Thus,  an  Act 
which  empowered  a  hospital  to  take  and  hold  lands  by  will, 
gift,  or  purchase,  without  incurring  the  penalties  of  the 
Mortmain  Acts,  was  held  to  empower  persons  to  devise  or 
convey  lands  to  it ;  it  being  considered  that  the  Act  would 
otherwise  be  nugatory  (c),  [An  act  empowering  a  city  to 
subscribe  its  bonds  for  a  certain  railroad  company's  stock,  by 
necessary  implication  confers  authority  upon  the  company 
to  receive  the  subscription /'J  And  yet  an  Act  which  gave 
one  railway  company  power  to  purchase  certain  lands  and 
to  construct  a  railway,  according  to  the  deposited  plans  and 
books  of  reference,  would  not  give  by  imp.ication  to  another 
company  the  correlative  power  to  sell  any  of  those  lands  to 
it  (d). 

§  428.  Implied  Oondltions  in  Orani  of  Judicia]  Powers. — Again, 
in  giving  judicial  powers  to  affect  prejudicially  the  rights  of 
person  or  property,  a  statute  is  understood  as  silently 
implying,  when  it  does  not  expressly  provide,  the  condition 
or  qualification  that  the  power  is  to  be  exercised  in  accordance 
with  the  fundamental  rules  of  judicial  procedure,  such,  for 

(a)  Per  cut,  in  R.  v.  Chantrell,  Oomp.  Nethersoil  y.  Indig.  Blind, 
L.  R.  10  Q.  B.  587.  L.  R.  11  Eq.  1. 

W)  Moon  V.  Church,  1  Ch.  D.  <«  Clark  v.  Janesville,  10  Wis. 
447.  186. 

(<j)  Perring  v.  Trail,  18  Eq.  88,         (d)  R  v.  8.  Wales  R  Co.,  14  Q 

B.  902. 
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instance,  as  that  which  reqaires  that,  before  its  exercise,  the 
person  sought  to  be  prejadicially  affected  shall  have  an 
opportunity  of  defending  himself  (a).  On  this  gronnd,  under 
the  4  &  5  W.  4,  c.  76,  which  authorizes  justices  "  at  their 
just  and  proper  discretion"  to  order  out-door  relief  to. an 
aged  or  infirm  pauper  who  is  unable  to  work,  no  such  order 
could  be  made  without  summoning  those  on  whom  the  order 
was  to  be  made  {h).  So,  where  an  Act  authorized  justices,, 
where  it  appeared  that  theappointment  of  special  constables 
had  been  occasioned  by  the  behavior  of  persons  employed 
by  railway  or  other  companies,  in  executing  public  works, 
to  make  an  order  on  the  treasurer  of  the  company  to  pay  the 
special  constables  for  their  services,  which  order,  if  allowed 
by  a  Secretary  of  State,  should  be  binding  on  the  company ;. 
it  was  held  that  no  such  order  could  be  validly  made  without 
giving  the  company  notice,  and  an  opportunity  of  being 
heard  against  it  (p).  So,  where  a  Oolonial  enactment 
authorized  the  Govenior  to  declare  a  lease  forfeited,  if  it 
was  proved  to  the  satisfaction  of  a  Commissioner  that  the 
lessee  had  failed  to  reside  on  the  demised  land,  the  Com- 
missioner could  not  lawfully  be  satisfied  without  summoning 
the  lessee  and  holding  a  judicial  inquiry  (d).  The  Metro- 
politan Local  Management  Act,  which  requires  that  before 
the  foundations  of  a  building  are  laid,  a  seven  days^  notice 
shall  be  given  to  the  district  board,  and  authorizes  that  board 
to  demolish  any  building  erected  without  such  notice,  was 
construed  as  impliedly  imposing  on  the  board  the  condition 
of  giving  the  presumed  defaulter  a  hearing,  before  proceeding 
to  the  demolition  of  his  building ;  and  a  district  board,  which 
had  confined  itself  to  the  letter  of  the  Act,  and  had  demol- 
ished a  building  respecting  which  it  had  received  no  notice, 
without  first  calling  on  the  owner  to  show  cause  against  its 
doing  so,  was  held  liable  in  an  action,  as  a  wrong  doer  (e).     A 

(a)  Bagg's  Case,  11  Rep.  99 ;  R.  {b)  R  y.  Totnes  Union,  7  Q.  B. 

V.  Univ.  of  Cambridge,  8tra.  657 ;  690. 

Emerson  y.  Newfoundland,  8 Moo.  (c)    1  &  2  Vict.  c.  80  ;    R.   v. 

P.*  C.   157 ;  ThoTburn  v.  Barnes,  Cheshire  Lines  Committee,  L.  R. 

L.  R  2  C.  P.  »84  ;  Bs  Pollard,  L.  8  Q.  B.  344. 

R  2  P.  C.  106 ;  R.  v.  Jenkins,  8  (d)  Smith  v.  R,  3  App.  614. 

B.  &  8.  116,   82  L.  J.  M.  C.    1.  (e)  18  &  10  Vict.  c.  120 ;  Cooper 

[Comp.  ante,  §§  147,  262.]  v.  Wandsworth  Board,  14  C.  B.  N. 

a  180.  82  L.  J.  185. 
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statute  which  reqaired  justices  to  issue  a  distress  warrant  to 
enforce  a  rate  or  other  charge,  even  though  it  directed  them 
to  issue  it  "  on  proof  of  demand  and  non-payment,"  would 
nevertheless  be  construed  as  impliedly  requiring  that  they 
should  not  do  so,  without  first  summoning  the  party  against 
whom  it  was  demanded,  and  giving  him  a  hearing  against 
tlie  step  proiX)6ed  to  be  taken  against  him  (a).  A  power  to 
remove  a  person  from  his  office  or  employment  for  lawful 
cause  only,  would,  on  the  same  principle,  involve  the  con- 
dition that  it  was  to  be  exercisable  only  after  a  due  hearing, 
or  the  opportunity  of  being  heard,  had  been  given  to  the 
peraon  proposed  to  be  removed  (ft).  But  it  would,  of  course, 
be  different  if  the  person  was  removable  arbitrarily,  and 
without  any  cause  being  assigned  (p).  It  is  obvious  that 
where  an  act  which  creates  a  new  jurisdiction,  gives  any 
person  dissatisfied  with  its  decision  ah  appeal  to  another 
judicial  authority,  which  is  empowered  to  confirm  or  annul 
the  decision,  as  to  it  shall  appear  jnst  and  proper,  the  right 
of  being  heard  in  support  of  his  appeal  is  impliedly  given  to 
the  appellant  (rf).  Under  the  provision  of  the  first  County 
Court  Act  (8  &  9  Vict.  c.  95),  which  empowered  the  Judge 
to  summon  a  judgment  debtor,'  and,  if  satisfied  that  he  had 
the  means  of  paying  his  debt,  to  order  him  to  pay  it  either 
in  one  sum  or  by  instalments,  and  if  he  failed  to  obey,  to 
commit  him  to  jail ;  it  was  held  that  an  order  to  pay  by 
future  instalments,  and  in  default  of  paying  any  of  them  to 


(a)  See  Harper  v.  Carr,  7  T.  R. 
270  ;  R.  V.  Ha-rhes.  3  A.  &  E.  426; 
Painter  v.  Liverpool  Gas  Co.,  Id. 
4A'd.  [It  would  seem  that  a  Bicni- 
lar  implicaiiou  would  have  to  be 
made,  in  this  country,  in  the  case 
of  similar  stntntes.  under  the  vari- 
ous consiitulional  provisions  for- 
bidding the  taking  of  a  man's  prop- 
erty except  by  due  process  of  law, 
wliich  implies  notice  and  hearins^: 
Craig  V.  Kline,  65  Pa.  St.  399; 
Philadelphia  v.  Scott,  81  Id.  80; 
Pennoyer  v.  Neff,  95  U.  S.  714  ; 
Davidson  v.  New  Orleans,  96  Id. 
97;  South  Platte  Land  Co.  v. 
Buffalo,  7  N-b.  253;  Zeiffler  v.  R. 
R.  Co.,  58  iVla.  594;  Wright  v. 
CruUcbaugli.  3  Nev.  3-11  ;  Taylor 
r.  Porter.  4  Hill  (N.  Y.)   140.     As 


applied  to  taxation,  see  McMillen 
V.  Anderson,  95  U.  8.  37 ;  PcarsoD 
▼.  Yewdall,  Li.  294;  Stewart  v. 
Palmer,  74  N.  Y.  183;  Fox's  App., 
112  Pa.  St.  837;  State  v.  Alh;n.  2 
McCord  (S.  0.)  55  ;  Cooley,  Tax'n, 
262. 

(6)  R.  ▼.  Smith,  6  Q.  B.  614 
[See  ante,  §148,] 

(c)  Exp.  Teather,  1  L.  M.  &  P. 
7;  R.  V.  Darlington  School.  6  Q. 
B.  682  ;  Exp.  Sandys,  4  B.  &  Ad. 
863. 

(d)  R.  ▼.  Archl»ishop  of  Cantor- 
bury,  1  E.  &  E.  545,  28  L.  J.  154. 
Bee  other  instances,   Be  Phillips' 
Cliariiy,  9  Jur.  959  ;  He  PremJng 
ton  School,  10  Jar.  512 ;  Davep 
port  V.  R.,  L.  R  3  App.  115. 
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be  committed,  was  invalid  ;  for  it  made  the  debtor  liable  to 
imprisonment  for  not  making  a  payment  at  a  f atare  time, 
without  then  having  an  opportunity  of  defending  himself. 
As  the  language  of  the  Act  was  not  inconsistent  with  the 
general  principle  that  a  person  ought  not  to  be  punished 
without  having  had  an  opportunity  of  being  heard,  it  was 
construed  as  tacitly  embodying  it.  The  Judge  could  not 
properly  exercise  any  discretion  until  the  time  of  commit* 
ment  (a). 

It  would  be  different  where  the  statute  gave  a  power  of 
immediate  commitment  in  default  of  immediate  payment  {h). 
And  again,  if  the  opportunity  of  defence  was  provided  at 
another  stage,  there  would  be  no  adequate  ground  for  thus 
implying  the  condition  in  question.  For  instance,  when  a 
statute  provided  that.if  a  rent-charge  was  in  arrear,  it  might 
be  levied  by  distress,  and  that  if  it  remained  in  arrear  for 
forty  days,  and  there  was  no  distress,  a  Judge,  upon  nu 
affidavit  of  these  facts,  might  order  the  slieriff  to  summon  a 
jury  to  assess  the  arrears  unpaid  ;  it  was  held  that  such  an 
order  might  well  be  made  ex  parte.  The  party  subject  to 
prejudice  had  his  opportunity  of  defence  before  the  sheriff  (c). 
So,  where  an  Act  authorized  justices  to  inquire  and  adjudge 
the  settlement  of  a  pauper  lunatic,  and  to  make  an  order  on 
his  parish  to  pay  for  his  maintenance,  and  empowered  the 
parish  to  appeal  against  any  such  order  ;  it  was  held  that  tlio 
order  might  be  made  without  giving  the  parish  sought  to  be 
affected  notice  of  the  intended  inquiries  {d), 

§  429.  An  Act  which  empowers  two  or  more  justices,  or 
other  persons  {e\  to  do  any  act  of  a  judicial,  as  distinguished 
from  a  ministerial  nature,  impliedly  requires  that  they  should 
all  be  personally  present  and  acting  together  in  its  per- 
formance, whether  to  hear  the  evidence,  or  to  view  when 


(a)  See  Einning's  Case,  10  Q.  B. 
730.  4  C.  B.  507;  Buchanan  v. 
Kin  Ding.  8  C.  B.  271.  2  L.  M.  & 
P.  626 ;  Abley  v.  Dale,  10  C.  B. 
62,  1  L.  M.  &  P.  626.  See,  also, 
Heskeih  v.  Atherton,  L.  R.  9  Q.  B. 
4 ;  Lovering  v.  Daweon,  L.  B.  10 
C.  R  711. 

(p)  Arnott  Y.  Dimsdalc,  2  £.  & 
B.  680,  22  L.  J.  M.  C.  161. 


(e)  Be  Hammerennith  Rent 
Charge,  4  Ex.  87,  7  D.  &  L.  41. 
[Compare,  also,  Fox's  App.,  112 
Pa.  Sr.  837,  857.] 

(d)  Exp.  Monkleigh,  5  D.  &  L. 
404,  17  L.  J.  M.  0. 

(€)  So,   directors  of  companie.*^, 
IVArcy  v.  Tamar  R.  Co.,  L.  U.  2 
Ex.  168 ;  Cook  v.  Ward,  2  C.  P 
D.  256. 
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they  are  to  act  on  personal  inspection  {a) ;  to  consnit 
together,  and  form  their  judgment  (J).  [The  same  rule 
applies  to  oflScers  intrusted  with  the  management  of  corpor- 
ations, whether  private  or  municipal.  When  they  propose 
to  do  any  deliberative  act,  their  powers  are  to  be  exercised 
only  when  duly  assembled,  and  acting  as  a  body.**  It  follows 
that  of  any  special  meeting  notice  must,  if  possible,  be 
given  to  every  member  of  the  board  entitled  to  a  voice  in  its 
deliberations/*  Nor  does  a  provision  in  the  charter  or  by- 
laws, that  a  majority  shall  form  a  board  for  the  transactioa 
of  business  change  this  rule  ;**  and  if  no  mode  of  warning  is 
prescribed  therein,  personal  notice  may  be  given.**  But  the 
absence  of  one  member,  entitled  to  bo  present,  but  not 
notified,  vitiates  the  proceeding.**  Such  acts,  therefore,  in 
order  to  be  valid,  and  to  bind  absent  members,  must  be  done 
At  a  regular  stated  meeting,  or  a  regular  adjourned  meeting, 
or  if  the  meeting  be  special,  notice  is  necessary,  and,  in  the 
absence  of  any  other  prescribed  kind  of  notice,  it  must  be 
pei-sonally  served,  if  practicable,  upon  every  member  entitled 
to  be  present.**]  When  the  act  to  be  performed  is  ministerial, 
it  is  not  necessary,  on  general  principles,  that  the  persons 
authorized  to  do  it  should  meet  together  for  the  purpose ; 
and  the  statute  which  gave  such  authority  would  therefore 
not  be  construed  as  impliedly  requiring  it  (c). 

§  430.  New  Juriidiotion  how  to  be  Sxerciiied. — When  a  new 

jurisdiction  is  given  to  an  existing  Court  to  deal  with  new 
matter  in  a  different  mode  and  a  different  procedure,  it  is 


(a)  R  V.  Cambridge,  4  A.  &  E. 
111. 

{b)  Billings  v.  Prince.  3  W.  Bl. 
1017  ;  R.  v.  Hamstall  Redware,  8 
T.  R.  380  ;  R.  v.  Forrest,  Id.  38  ; 
R.  V.  Stotfold,  4  T.  R.  696  ;  R.  v. 
Winwick.  8  T.  R.  454;  R.  v. 
Great  Marlow.  2  East,  244  ;  Battye 
V.  Gresley,  8  Id.  319  ;  Grindlay  v. 
Barlcer,  1  B.  &  P.  229 ;  Cook  v. 
Loveland.  2  Id.  31  ;  R  v.  Mills,  2 
B.  &  Ad.  587  ;  R  v.  Totnes,  11 
-Q.  B.  80  ;  R  V.  Alaborough,  13 
<i.  B.190. 

*•  See  cases  in  note  («)  precediug 
page ;  GashwiUer  Y.  Willis,  36 
Cal.   11 ;  Conro  v.    Iron  Co.,   12 


Barb.  (N.  Y.)  27 ;  McCullough  v. 
Moss,  5  Denio  (N.  Y.)  567.  But 
see  Bank  of  Middlebury  v.  R  R 
Co.,  30  Vt.  159;  Bnidstreet  v. 
Bank.  42  Id.  128. 

^  Pike  Co.  V.  Rowland.  94  Pa. 
St.  238.  247. 

**Ib..    cit.  Harding  v.   Vande-^ 
water,  40  Cal.  77. 

**  Cit.  Stow  V.  Wyso,  7  Conn. 
214. 

«  Cit.  Smyth  v.  Darley,  2  H.  L. 
Cas.  789,  and  referring  to  People 
V.  Batchelor,  22  N.  Y.  128. 

*•  Pike  Co.  V.  Rowland,  supra. 

(c)  Ba  Hopper,  L.  R.  2  6.  E 
867. 


§  431]  IMFEBATiyB — DIBEOTOBY.  0<'7 

understood,  unless  the  contrary  be  expressed  or  plainly 
implied,  to  be  intended  to  be  exercised  according  to  the 
general  inherent  powers  of  the  Court  (a).  [And  wherever  a 
judge  is  allowed  or  directed  to  use  his  legal  discretion — ^and 
all  discretion  conferred  upon  courts  is  legal  discretion" — 
upon  a  certain  state  of  facts^  he  can  only  do  so  after  those 
facts  have  been  judicially  made  known  to  him,  i.  e.,  by  legal 
proof. ••]  It  has  been  already  mentioned  that  when  a  power 
is  conferred  to  do  some  act  of  a  judicial  nature,  or  of  public 
concern  and  interest,  there  is  implied  an  obligation  to  exer- 
cise it,  when  the  occasion  for  it  arises  (J).  This  implied 
obligation  is  usually  said  to  modify  the  language  creating 
the  power,  when  permissive,  by  making  it  imperative ;  but 
it  seems  to  be  a  matter  of  implied  enactment,  rather  than  of 
verbal  interpretation. 

§  431.  Distinction  between  Imperative  and  Directory  Provis- 
ions.— When  a  statute  requires  that  something  shall  be  done, 
or  done  in  a  particular  manner  or  form,  without  expressly 
declaring  what  shall  be  the  consequence  of  non-compliance, 
the  question  often  arises,  what  intention  is  to  be  attributed 
by  inference  to  the  Legislature.  Where,  indeed,  the  whole 
aim  and  object  of  the  Legislature  would  be  plainly  defeated 
if  the  command  to  do  the  thing  in  a  particular  manner  did 
not  imply  a  prohibition  to  do  it  in  any  other,  no  doubt  can 
be  entertained  as  to  the  intention.  The  enactment,  for 
instance,  of  the  Metropolitan  Building  Act  (<;),  that  the  walls 
of  buildings  shall  be  constructed  of  brick,  stone,  or  other  in- 
•combustible  material,  though  containing  no  prohibitory 
words,  obviously  prohibits  by  implication  and  makes  illegal 
their  construction  with  any  other  {d).  [Where  an  act  in 
relation  to  certain  claims  against  the  state,  otherwise  not 
allowable,  required  them  to  be  presented  within  a  certain 
time,  thereby,  indeed,  making  a  distinction  between  these 
and  ordinary  claims,  as  to  the  time  of  presentment,  it  was 

(a)  Dale'H  Case,  6  Q.  B.  D.  450.  annulled  and  rescinded  :  Ibid. 

^  See  ante,  §  147.  (ft)  Bee  ante,  §§  807-808,  818-814, 

M  Madden  V.  Fielding,  19  La.  An.  424,  428. 

-SOS.*"  Hence  an  ex  parte  order  for  (c)  18  <&  19  Vict.  c.  122,  a.  12. 

alimony  to  the  \vife,  the  plaintifl  (d)  Stevens  v.   Gourley,  7  0.  B. 

in   a    divorce     proceeding,    was  N.  S.  99,  29  L.  J.  1. 

•  See  Addenda  to  §  Xr^O. 
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held  that  pi^siitnptively  that  limitation  was  intended  to  be 
material  and  consequently  that  it  must  be  followed."  Under 
an  act  directing  that  written  and  scaled  bids  shall  be  received 
nntil  a  certain  day,  upon  which  they  are  to  be  opened,  it 
was  held  that  all  bids  coming  in  after  that  day  mnst  be 
rejected.*]  Again,  where  compliance  is  made,  in  terms,  a 
condition  precedent,  to  the  validity  or  legality  of  what  is 
done  ;  as  when,  for  example,  the  deed  of  a  married  woman 
was  to  take  eflfect "  when  "  the  certificate  of  her  acknowledg- 
ment of  it  was  filed  (a) ;  or  where  it  was  provided  that  no 
appeal  shonid  be  entertained  "  unless "  certain  rules  were 
complied  with  (J)  ;  [or  where  the  doing  of  a  thing  was 
prohibited  "  until "  another  had  been  done ;"  or  where 
certain  certificates  were  declared  transferable  "  only  "  in  U 
certain  prescribed  manner  ;**]  the  neglect  of  the  statutory 
requisites  would  obviously  be  fatal. 

But  the  reports  are  full  of  cases  without  any  such  indica- 
tions of  intention  ;  in  some  of  which  the  conditions,  forms, 
or  other  attendant  circumstances  prescribed  by  the  statute 
have  been  regarded  as  essential  to  the  act  or  thing  regulated 
by  it,  and  their  omission  has  been  held  fatal  to  its  validity  ; 
while  in  others,  such  prescriptions  have  been  considered  as 
merely  director}^,  the  neglect  of  which  did  not  affect  its 
validity,  or  involve  any  other  consequence  than  a  liability  to 
a  penalty,  if  any  were  imposed,  for  breach  of  the  enactment.** 

•*  Corbett    v.    Bradley,   7  Nev.  of  its  provi^^ions  operate  merely  as 

106.  advice  or  direction  to  the  oflBcial  or 

"  Webster  v.  French,  12  111.  802.  olher  person  who  is  to  do  something 

Comp.  Free  Press  Ass'n  v.  Nichols,  pointed    out,   leaving   the  act    or 

45  Vt.  7,  post,  §  4^6.  omission    not   destructive    of  Ihe 

(a)  8  &  4  W.  4,  c.  74,  s.  85;  Jolly  legality  of  what  is  done  in  disregard 
V.  Hancock,  7  Ex.  820,  *?3  L.  J.  of  the  direction:"  Bish.,  Wr.  L., 
88.  §  255.    • '  A  statute  is  cul  led  m»n<la- 

(b)  32  &  83  Vict.  c.  71  ;  Be  tory  when,  if  not  nil  its  provisions 
DicliinKon,  51  L.  J.  Ch.  D.  736.  arc    complied    with  according  lo 

"  Slayton    v.    Hulings.   7   Ind.  their  terms,  the  thing  done  is,  as  to 

144.       *  it.    void  :"    Id.,    §   254.      These 

"  Union  B'k  v.  Laid,  2  Wheat,  descriptions  accurately   state    the 

890.  results  of  action  and  non-action  in 

**  The  distinction  between  these  conformity  with  or  disregard   of 

two  chispes  of  statutes  or  statutory  the  provisions  of  statutes  wliicli 

provisions  is  ordinarily  expressed  are  cither  directory  or  mandator}-, 

by  denominating  the  latter  "direc-  But  to  answer    the   purposes    of 

tory,"  the  former  **  imperative,"  definitions,   it  would  seem  to  be 

or,  in  this  country,  more  usually,  more  logical,  as  well  as  precise,  to 

**  mandatory."      "A     statute     is  eay,  that   a   statute   or  statutoiy 

termed  directory  when  a  part  or  all  provision   is   directoiy  when  the 
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Tlie  propriety,  indeed,  of  ever  treating  the  provisions  of 
any  statute  in  tlie  latter  manner  has  been  sometimes  ques- 
tioned (a) ;  but,  [whilst  it  must  be  conceded,  that,  the  power 
to  declare  a  statute  to  have  merely  directory  force  verges  so 
closely  upon  legislative  discretion  as  to  be  exercisable  by 
courts  only  with  reluctance  and  in  extraordinary  cases,**  it  is 
nevertheless]  justifiable  in  principle  as  well  as  abundantly 
established  by  numerous  authorities." 

§  432.  Tests.  Negative  and  Affirmative  Words. ^^  [It  has  been 
intimated  that  aflirmative  words  relating  to  the  manner  in 
which  power  or  jurisdiction  vested  in  a  public  officer  or 
body  is  to  be  exercised,  and  not  to  the  limits  of  the  power 
or  jurisdiction  itself,  may,  but  negative  words  going  to  the 
power  or  jurisdiction  itself  cannot,  be  directory  ;"  and  that, 
in  general,  negative  words  will  make  a  statute  imperative."* 
Accordingly,  where  an  act  directed  that  no  debt -or  contract 
should  be  binding  upon  a  city  unless  it  be  authorized  by 
ordinance,  and  an  appropriation  sufficient  to  pay  it  be  previ- 
ously made  by  councils,  a  clerk  employed  by  one  of  the 
municipal  boards  at  a  salary  of  $2,000,  councils  having  ap- 
propriated only  $1,400  for  that  purpose,  could  recover  noth- 
ing beyond  the  latter  sum  from  the  city;**  and  under  an  act 
declaring  that  no  man  shall  be  permitted  to  vote  at  an  elec- 


Legislflture  intended  that  strict 
compliiince  with  it  should  be  left 
to  tJie  discretion  of-  the  party 
empowered  to  act  under  it  and  the 
coDveniencc  imd  necessities  of  the 
occasion  ii-i^od  wliich  it  was  to  be 
applied,  and  did  not  intend  that  a 
failure  to  exercise  the  power  con- 
ferred, or  a  failure  of  exact  con- 
tormirj-  with  all  the  prescribed 
deUiilsin  the  execution  of  itsbould 
render  the  same  void  ;  whilst  a 
mandatory  statute  or  provision 
would  be  one  which  the  Legislature 
intended  to  be  strictly  complied 
with,  contemplating  an  exercise  of 
the  power  conferred  in  it  at  all 
events  and  exact  conformity  with 
the  prescribed  details  in  the  execu- 
tion of  it  as  a  condition  of  the 
lej^lity  and  validity  of  the  same. 

(a)  Per  Martin.  B.,  in  Bowman  v. 
Bl>th,  7  E.  &  B.  47,  27  L.  J.  22 ; 

89 


Sed^ewick  on  Interp.  of  Stats.  875. 

**t)ryfu8  V.  Bridges,  45  Miss. 
247, — and,  it  is  added,  never  where 
the  act  or  omission  can  by  nay 
possibility  work  advantage  or 
injurv,  however  slight,  to  any  one 
affected  by  it.  Aud  see  Best  v. 
Gholson.  89  111.  465. 

"  It  a  statute  is  directory  as  to 
the  principal  affected  by  il,  it  is 
equally  so  as  to  his  suieties  and 
those  incidentally  affected':  Looney 
V.  Hughes.  80  Barb.  (N.  Y.)  105. 

"  Per  Sharswood,  J.,  in  Bladen 
V.  Philadelphia.  CO  Pa.  St.  464, 
466.  See,  also,  Dryfus  v.  Biidces, 
supra;  Stjite  v.  Baker,  9  Rich.  Eq. 
(8.  C.)  521;  State  v.  Harris,  17 
Ohio  St.  608. 

*»  Be  McDonough'8  Election.  105 
Pa.  Bt.  488,  494,  citing  State  v. 
Hilmantel,  21  Wis.  566. 

•0  Bladen  v.  Pluladelphia,  supra. 
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tion  whose  name  is  not  upon  the  registry  list,  nnless  he  shall 
make  certain  proofs,  required  by  the  act,  of  his  right  to  vote, 
it  was  Jield  that  preliminary  proof,  in  the  manner  required 
by  the  act,  of  his  qualifications  was  essential  to  constitute  an 
unregistered  elector  a  legal  voter,  and  that,  such  proof  not 
having  been  made  before  the  vote  was  received,  it  could  not 
be  made  o'n  the  trial  of  a  contested  election  so  as  to  legalize 
the  vote."  And  similarly,  where  there  was  no  registry  of 
the  voters  of  a  town,  and  none  of  the  persons  who  voted 
there  at  an  election  furnished  affidavits  required  by  law  to 
entitle  the  vote  of  an  unregistered  elector  to  be  received, 
the  whole  vote  of  the  town  was  rejected.*'  But  this  effect 
was  denied  to  a  similar  enactment  notwithstanding  its  express 
negative  terms,  on  the  ground  that  the  prohibition  of  the 
statute  was  directory .•*  And  it  would  seem,  that,  as  a  rule 
of  universal  application,  the  principle  stated  cannot  be  sus- 
tained.** Thus,]  the  usual  provision  in  the  commission  of 
the  peace  that  no  justice  named  in  it  shall  be  capable  of  act- 
ing or  authorized  to  act  unless  he  shall  have  taken  the  oaths 
required  by  law,  would  lead  to  intolerable  inconvenience  and 
injustice,  if  it  were  imperative  and  struck  with  invalidity 
every  act  of  an  unqualified  justice.  If  his  acts  were  held 
void,  it  was  pointed  out  by  the  King's  Bench,  all  persons 
who  acted  in  the  execution  of  a  warrant  issued  by  him, 
would  act  without  authority  ;  a  constable  who  arrested,  and 
a  gaoler  who  received  the  arrested  person,  under  it,  would  be 
trespassers.  Resistance  to  them  would  be  lawful ;  every- 
thing done  by  them  would  be  unlawful ;  and  a  constable,  and 
the  persons  aiding  him  might  become  amenable  even  to  a 
charge  of  murder,  for  acting  under  an  authority  which  they 
reasonably  considered  themselves  bound  to  obey,  and  of  the 
invalidity  of  which  they  were  wholly  ignorant  (a).  Such 
consequences  could  not  reasonably  be  supposed  to  have  been 

•»  Be     McDonough'8     Election,  498  ;  Dale  v.  Irwin,  78  Id.  172. 

supra.  •*  See  Potter's  Dwarris,  p.  224, 

«  State  V.  Stumpf,  28  Wis.  630:  note, 

though  such  would  not  be  the  effect  (a)  18  Geo.  2.  c.  20;  51  Geo.  8,  c. 

of  the  reception  of  votes  uuder  a  86  ;  Margate  Pier  Co.  v.  Hannam, 

defective  and  invalid  registry  list:  8  B.  &  A.  266.      Comp.    R,    v. 

State  V.  Baker,  88  Id.  71.  Verelst,  8  Camp.  482. 

•»  Clark   V.    Robinson.    88    111. 
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intended  ;  the  interest  of  the  public  required  that  the  acts 
shonld  be  BDStained ;  and  the  just  conclasion  was  that  the 
Legislature  intended  by  the  prohibition  onlj  to  impose  a 
penalty  for  its  infringement.  [Moreover,  it  is  to  be  observed, 
that  in  the  instances  above  cited,  in  which  the  principle  that 
negative  words  exclude  discretion  was  applied,  the  decision 
might  well  have  been  put  upon  one  or  more  of  the  grounds 
previously  stated**  as  indicating  a  mandatory  intention." 
Thus,  concerning  the  construction  of  the  registry  law  last 
referred  to,  as  directory  only,  it  is  said  by  one  court,  disap- 
proving that  construction  :  *;  Unless  ther&  is  some  provision 
in  the  statute  authorizing  election  officere  to  receive  a  vote 
on  tbcir  own  knowledge  of  the  qualilications  of  the  penson 
who  offers  it,  such  judicial  construction  nullifies  the  law 
made  to  prevent  fraudulent  voting."**  Similarly,  a  provision 
in  an  act  relating  to  boroughs,  that  all  ordinances  ^^  shall  be 
recorded  in  a  book  .  .  which  shall  be  free  to  public  inspec- 
tion, and  no  ordinance  .  .  shall  be  carried  into  operation  in 
Jess  than  two  weeks  after  the  same  shall  be  so  recorded," 
was  held  to  be  clearly  mandatory  as  expressing  a  condition 
tipon  which  any  ordinance  was  to  go  into  effect,  and  before 
the  performance  of  which  no  ingenuity  could  make  any 
ordinance  operative.**  It  is  undoubtedly  true,  however, 
that  an  intention  to  make  a  provision  merely  directory  is 
more  rarely  to  be  found  under  such  negative  words.**  As 
an  illustration  may  be  cited  the  decisijon  under  a  statute  that 
provided  (1)  that  all  resolutions  and  reports  of  committees 
of  a  certain  description  should  be  published  in  all  the  news- 
papers employed  by  the  municipality  to  which  the  act 
related  ;  and  (2)  that  such  resolutions  and  reports  "  shall  not 
bo  passed  or  adopted  until  after  such  notice  has  been  pub- 
lished at  least  two  days."  It  was  held  that  the  former  pro- 
vision, i,  e,y  that  the  publication  must  be  in  aU  the  news- 
papers, was  to  be  regarded  as  directory  only,  and  its  omis- 
sion or  neglect  would  not  vitiate  the  ordinance,  but  that  the 


•»  See  ante,  §  481.  ••  Verona's  App.,  108  Pa.  Bt  88, 

**  8ee,  also,  post,  §  484.  89. 

^  Re    McDonougb'a    Election,  *•  See  Blah.,  Wr.  L.,  %  356a. 
«upra.  at  p.  495. 
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Becoiid  provision,  that  it  mnst  be  pnbliehed  in  some  news- 
paper at  least  two  days,  was  imperative.'*] 

§  433.  Duty— Privilege — It  has,  indeed,  been  said  that  no 
rule  can  be  laid  down  for  determining  wljetlier  the  com- 
mand is  to  be  considered  as  a  mere  direction  or  instruction 
involving  no  invalidating  consequence  in  its  disregard,  of 
as  imperative,  with  an  implied  nullification  for  disobedience, 
bc^'ond  the  fundamental  one  that  it  depends  on  the  scope 
and  object  of  the  enactment  (a).  It  may,  perhaps,  be 
found  generally  correct  to  say  that  nullification  is  the 
natural  and  usual  consequence  of  disobedience,  [and  that 
where  an  act  requires  a  thing  to  be  done  in  a  particular 
manner,  that  manner  alone  must  be  adopted."]  But  the 
question  is  in  the  main  governed  by  considerations  of  con- 
venience and  justice  (J),  and  when  nullification  would  involve 
general  inconvenience  [or  great  public  mischief,"]  or  injustice 
to  innocent  persons,  or  advantage  to  those  guilty  of  the 
neglect,  without  promoting  the  real  aim  and  object  of  the 
enactment,  sucli  an  intention  is  not  to  be  attributed  to  the 
Legislature.     In  the  first  place,  a  strong  line  of  distinction 


'•Matter  of  Douglas  58  Barb. 
(N.  Y.)  174,  the  phrane  "at  least 
two  days"  being  construed  as 
meaning,  not  tbat  tbere  must  be 
two  publications  on  two  sepaiute 
days,  but  tbut  two  days  m"<*r 
elapse  between  tbe  introduction 
and  publication  of  the  ordinance, 
and  its  final  passage :  Ibid. 

(a)  Per  Lord  Campbell  in  Liver- 

Eool  Borough  Bank  v.  Turner,  2 
►eG.,  F.  &  J.  503.  80  L.  J.  879; 
per  Lord  Penzance  in  Howard  v. 
Boddmgton.  2  P.  D.  211.  [Bish., 
Wr.  L.,  §255.  In  Kellogg  v. 
Page.  44  Vt.  856,  it  is  intimnted 
tbat  this,  like  other  question^  ...is- 
ing  in  the  construction  of  statutes, 
18  one  of  intention  on  the  part  of 
the  Legislature.  And  see  Corbett 
V.  Bradley,  7  Nev.  106.] 

'*  Comni'rs  v.  Gaines,  8  Brev. 
(S.  C.)  396.  See,  also,  Best  v. 
Gholson,  89  Til.  465.  In  Pennsyl- 
vania,  it  is  provided  by  statute,  21 
March  1806,  §18,  that,  "in  all 
cases  where  a  remedy  is  provided, 
or    duty    enjoined,    or   anything 


directed  to  be  done  by  anj^  act  or 
acts  of  assembly  .  .  the  directions 
of  the  said  acts  shall  be  strictly 
puisued."  See  as  to  the  applica- 
tion or  this  act:  McMlchael  v.  Skil- 
ton,  13  Pa.  St.  215.  217  (partition) ; 
Com'th  V.  Garriguea,  28  Id.  9,  12 
(elections:  see,  with  this  case. 
State  V.  Marlow,  15  Ohio  St.  114, 
where,  as  in  Com'th  v.  Garrigues, 
it  was  held  that  the  statutory  mode 
of  contesting  elections  was  exclu- 
sive of  common  law  proceeding  by 
mandamus,  and  was  binding  upon 
the  state,  the  governing  Btatute,  in 
that  case,  being  according  to  the 
requirement  of  tbe  constitution) ; 
Beltzhoover  v.  GoUings,  101 
Id.  298,  295;  White  v.  Mc- 
Keesport,  Id.  394,  401  (remedies 
against  municipalities) ;  Campbell 
V.  Grooms,  Id.  481,  488  (a^nst 
poor  district). 

(b)  See  per  Lush.  J.,  in  R.  v. 
Ingall,  2  Q.  B.  D.  208. 

^  Dryfus  ¥.  Bridges,  45  Miss. 
247. 
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maj  be  drawn  between  cases  where  the  prescriptions  of  the 
Act  affect  the  performance  of  a  dnty,  and  where  they  relate 
to  a  privilege  or  power  (a).  Where  powers  or  rights  are 
granted,  with  a  direction  that  certain  regulations  or  formal- 
ities shall  be  complied  with,  it  seems  neither  nnjnst  nor 
inconvenient  to  exact  a  rigorons  observance  of  them  as  essen- 
tial to  the  acquisition  of  the  right  or  authority  conferred ; 
and  it  is  therefore  probable  that  such  was  the  intention  of 
the  Legislature.  But  when  a  public  dnty  is  imposed,  and 
the  statute  requires  that  it  shall  be  performed  in  a  certain 
manner,  or  within  a  certain  time,  or  under  other  specified 
conditions,  such  prescriptions  may  well  be  regarded  as 
intended  to  be  directory  only,  when  injustice  or  inconven- 
ience toothers  who  have  no  control  over  those  exercising  the 
duty,  would  result,  if  such  requirements  were  essential  and 
imperative. 

§  434.  Regulations,  etc.,  of  AoU  conferring  Powen,  Privileges, 

etc.,  Imperative.— Taking  the  former  class  of  cases,  it  seems 
th:it  when  a  statute  confers  a  right,  privilege,  or  immunity, 
the  regulations,  forms,  or  conditions  which  it  prescribes  for 
its  acquisition  are  imperative,  in  the  sense  that  non-obser- 
vance of  any  of  them  is  fatal,  [upon  the  principle,  applica- 
ble alike  to  contracts  and  statutes,  that  a  party  cannot  claim 
the  benefits  conferred,  and  at  the  same  time  repudiate  the 
obligations  imposed  by  such.^*]  Thus,  where  an  Act  gave 
to  the  designers  of  prints  the  sole  right  of  printing  them 
for  fourteen  years  after  the  day  of  publication,  adding, 
"  which  (day)  shall  be  truly  engraved,  with  the  name  of  the 
proprietor,  on  each  plate  ; "  it  was  held  that  the  neglect  to 
comply  with  this  provision  was  fatal  to  the  copyright  (J). 
So,  under  the  enactment  that  no  proprietor  of  a  copyright 
should  be  entitled  to  sue  for  its  infringement,  unless  he  had 
made  an  entry  at  Stationers'  Hall  of  the  title  and  time  of 
tiic  first  publication  of  the  book,  and  the  name  and  abode 
of  the  publisher,  it  was  held  that  a  suit  was  not  maintain- 
able, where  the  day  of  publication  was  not  stated  tmly,  or 

(a)8eeptfrDenman,  J.,inCaldow  (5)  8  Geo.   2,  c.   18;  Newton  v. 

V.  Pixell,  2  0.  P.  D.  606.  Cbwie.  4  Bing.  284  ;   Brooks    v. 

"  Burrows  v.  Bashford,  22  Wis.  Cock,  8  A.  <fc  E.  141 ;  Avanzo  v. 

108.  Mudie,  10  Ex.  203. 
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only  the  month  was  stated ;  or  the  pnblishei-s  were  not 
described  correctly,  that  is,  neither  by  the  style  of  the  firm, 
nor  by  the  names  of  the  individual  partnei-s  {a).  [So,  an 
omission  to  comply  with  any  one  of  the  requirements  of  a 
copyright  law, — depositing  of  the  title,  publishing  the  fact 
of  entry,  delivery  of  a  copy  of  the  published  work,  etc., — 
was  held  to  be  fatal  to  the  copyright.'*]  The  innkeeper 
whose  common  law  liability  for  the  goods  of  his  guests  i& 
limited,  if  he  posts  up  a  notice  as  required  by  the  26  &  27 
Vict.  c.  41,  does  not  obtain  the  exoneration,  if  his  notice  ia 
inaccurate  in  any  material  particular  (J).  The  Act  which^ 
in  authorizing  the  confinement  of  lunatics,  prohibited  their 
reception  in  asylums  without  medical  certificates  in  a  given 
form,  setting  forth  several  particulars,  and  among  them,  the 
street  and  number  of  the  house  where  the  supposed  lunatic 
was  examined,  made  a  strict  compliance  with  those  provi- 
sions imperative  ;  so  that  a  certificate  which  omitted  the 
street  and  number  of  the  house  where  the  examination  took 
place,  was  held  insuflieient  to  justify  the  detention  of  the 
lunatic  (c).  When  a  company  or  public  body  is  incorporated 
or  established  by  statute  for  special  purposes  only,  and  is 
altogether  the  creature  of  statute  law,  the  forms  prescribed 
for  its  acts  and  contracts  are  imperative  and  essential  to  their 
validity  {d).     [To  this  class  of   statutes  belong  also  those 

(a)  6  &  6  Vict.  c.  45  ;  Low  ▼.  DOtice  mig])t  be  sent  by  poet  to  his 
Routledge,  33  L.  J.  Ch.  725  ;  place  of  abode  *'  as  described  '*  ia 
l^Irtthieson  v.  Harrod,  L.  R.  7  Eq.  the  list  of  voters  prepared  by  the 
270;  Henderson  v.  Maxwell,  5  Cb.  clerk  of  the  peace;  it  was  held  that 
D.  892,  4G  L.  J.  891.  to  send  by  post  a  notice,  not  to 
'*  Sec  Wlicaton  v.  Peters.  8  Pet.  the  address  so  given,  which  wa» 
591 ;  Kwev  v.  Coxe,  4  Wash.  487  ;  incorrect,  but  to  the  true  address, 
Jollio  V.  .Iu(  ques,  1  Blntchf.  618 ;  was  not  a  compliance  with  the 
Baker  v.  Taylor,  2  Id.  82.  Act,  and  therefore  that  the  object- 
ed) Spi(;er  V.  Bacon,  2  Ex.  D.  or  could  not  be  heard  on  mei*c 
403.  See  Gregson  v.  Potter,  4  Ex.  proof  of  posting  the  notice  :  Nose- 
I).  142  ;  Mather  v.  Brown,  1  C.  P.  worthy  v.  Buckland,  L.  R.  9  C.  P. 
D.  590.  233.  See  Smith  v.  Huggett,  11 
(c)  16  &  17  Vict.  c.  96  ;  R.  ▼.  C.  B.  N.  8.  55,  31  L.  J.  41.  [Nor, 
Pindcr,  24  L.  J.  Q.  B.  148.  Comp.  under  an  act  granting  the  right  to< 
Be  Shuttleworth,  9  Q.  B.  651.  contest  elections  to  "electors/' 
Where  it  wns  enacted  that  a  per-  can  a  petition  describing  the- 
son  who  objected  to  a  voter's  petitioner  as  a  *'  citizen  and  resi- 
qualiflcntion  might  be  heard  in  dent,"  be  sutftnined  on  demurrer  : 
support  of  his  objection,  if  he  had  Blanck  v.  Pausch,  113  111.  60.] 
given  notice  lo  the  voter  ;  and  it  ((f)  Cope  v.  Thames  Haven,  etc.^ 
was  provided  that,  besides  the  Co.,  3  Ex.  841 ;  Diggle  v  London 
ordinary  way  of  serving    it,   the  «&  Blackwall  R.  Ca,  5  Ex.  442  v 
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whicli  authorize,  and  prescribe  the  manner  and  form  of  con- 
veyances, by  married  women  of  their  real  estate,—  as,  by  join- 
dor  of  the  hasband,  separate  acknowledgment,  and  the  like. 
The  decisions  of  the  courts  are  uniform  that  any  substantial 
deviation  from,  or  omission  of,  the  required  formalities,  ren- 
ders the  instrument  utterly  void,  not  only  as  a  conveyan<?e,  but 
also  as  an  agreement  to  convey,  thus  giving  the  grantee  named 
neither  a  legal  nor  an  equitable  title  to  the  property,"  and 
leaving  the  contract  incapable  of  ratification  without  a  new 
consideration,'*  and  then  only  ratifiable  by  way  of  a  new 
instrument  properly  executed  in  accordance  with  the  statu- 
tory requirements."  And  in  general  it  may  be  said,  that, 
where  a  statute  at  the  same  time  gives  a  new  power  and 
prescribes  the  means  and  method  of  executing  it,  it  can  be 
lawfully  executed  in  no  other  way.**  Thus,  a  power  given 
to  a  municipal  corporation  to  establish  fire  limits  and  pro- 
hibit the  erection  of  wooden  buildings  within  the  same, 
upon  petition  of  owners  of  real  estate,  cannot  be  exercised 
except  upon  such  antecedent  petition  ; "  and  so  of  a  power  to 
grade  on  application  of  a  majority  of  lot-holders  on   the 


Frend  v.  Dennet.  4  C.  B.  N.  S. 
576.  See,  also,  Cornwall  MioiDg 
Co.  V.  Bennett,  5  H.  &  N.  432 ; 
Irish  Peat  Co.  v.  Phillips.  1  B.  & 
S.  698.  80  L.  J.  533.  [See,  also. 
Second  Manliattan  B.  A.  v.  Hayes, 
4  Abb.  App.  Dec.  (N.  Y.)  183  : 
Becket  v.  BuikVg  Ass'n,  88  Pa.  St. 
211 ;  Workingmen's  B.  A.  v.  Cole- 
man, 89  Id.  428;  Gordon  v.  Build'g 
Ass'n,  12  Bush  (Ky.)  110;  Martin 
V.  Build'g  Ass'n,  2  Cold.  (Tenn.) 
418.1 

"See  Leggate  ▼.  Clark,  111 
Mass.  808  ;  Armstrong  v.  Ross,  20 
N.  J.  Eq.  109  ;  Watson  ▼.  Bailey, 
1  Binn.  (Pa.)  470 ;  Trimmer  v. 
Heagy,  16  Pa.  St.  484 ;  Stoops  v. 
Blackford,  27  Id.  213  ;  Glidden  v. 
Stnipler,  52  Id.  400 ;  Dunham  v. 
Wright,  53  Id.  107;  Graham  v. 
Long,  65  Id.  283;  Miller  v.  Went- 
worth,  82  Id.  280  ;  Innis  v.  Tem- 
pleton,  95  Id.  262  ;  Miller  v.  Ruble, 
107  Id.  896 ;  Montoursville  Over- 
seers V.  Fairfield  Overseers,  112 
Id.  99  ;  Bartlett  v.  Donoghue,  72 
Mo.  563 ;  Hosklnson  v.  Adkins,  77 
Id.  537  ;  Bagby  v.  Emerson,  79  Id. 


139 ;  Shumaker  v.  Johnson,  35  Ind. 
33 ;  Mattox  v.  Hightshue,  89  Id. 
95 ;  Beckman  v.  Stanley,  8  Neb. 
257;  Collum  v.  Potiigrew,  10 
Ueif^k.  (Tcnn.)  394.  See,  however, 
as  to  wliat  is  sufficient  joinder  of 
husband  :  Thompson  v.  Lovrein, 
82  Pa.  St.  433  ;  Pease  v.  Bridge, 
49  Conn.  58  :  Mount  v.  Ecstcrson, 
6  Cold.  (Tenn.)  432  ;  Evans  v. 
Summerlein,  19  Fla.  858. 

'•  St'C  Brown  v.  Bennett,  75  Pa. 
St.  420  ;  Kent  v.  liand,  (N.  11.)  22 
Rep.  621. 

"  See  Buclianan  v.  Hazzard,  95 
Pa.  St.  240;  Glidilen  v.  Strupler,  53 
Id.  400. 

'*  S<?eHeadv.  Ins.  Co.,  2Cranch, 
127;  Franklin  Glass  Co.  v.  White, 
14  Ma:is.  286  ;  Best  v.  Gholson,  89 
111.  465  ;  Journeay  v.  Stale,  1  Mo. 
438 ;  Sturgeon  v.  State.  1  Blackf. 
(Ind.)  39 ;  State  v.  Cole.  2  McCord 
(S.  C.)  117 ;  Bish..  Wr.  L.,  §  256  ; 
and  see  Cook  v.  Kelly,  12  Abb.  Pr. 
(N.  Y.)  85,  and  ante,  §  438. 

■'•Des  Moines  v.  Gilchrist.  67 
Iowa,  210. 
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street."  Nor  can  a  right  to  recover  damages  from  a  mnnici- 
pality  for  injuries  caused  to  property  b}'  a  change  of  grade 
from  the  original  location  of  a  street  therein, — a  right  rest- 
ing solely  upon  the  statute  Vhicli  gives  it, — be  enforced  in 
any  way  except  that  pointed  out  by  the  statute." 

§  435.  AotM  Relating  to  Judicial  Procedure.—- [Where  author- 
ity to  proceed  in  courts  of  justice  is  conferred  by  statute, 
and  where  the  manner  of  obtaining  jurisdiction  is  prescribed 
by  statute,  the  mode  of  proceeding  is  mandatory  and  must 
be  strictly  complied  with,  or  the  proceeding  will  be  utterly 
void  ;*"  and]  enactments  regulating  the  procedure  in  courts 
seem  usually  to  be  imperative  and  not  merely  directory  (a). 
If,  for  instance,  an  appeal  from  a  decision  be  given,  with 
provisions  requiring  the  fullillment  of  certain  conditions, 
such  as  giving  notice  of  appeal  and  entering  into  recogniz- 
ances, or  transmitting  documents  within  a  certain  time,  a 
strict  compliance  would  be  imperative,  and  non-complian(?e 
would  be  fatal  to  the  appeal  (J),  [even  where  one  of  the 
defendants  was  confined  in  prison  during  the  period  allowed 
for   perfecting  the  same."     So,  a    provision  requiring  the 

» Pittsburg  v.   Wnlter,   69  Pa.  Mays  v.  King,  28  Id.  690 ;  Coff- 

8t.  365.    And  see  8,  P.    Pensacola  man  v.  Davaney.   2    Miss.    854  ; 

V.  Wittich,  21  Fla.  492.  Dawson's  App.,  15  Pa.   St.   480; 

**  Beltzln)ovcr  v.  Gollings,  101  Cherry  Ovei-seers  v.  Marion  Over- 
Pa.  St.  293  :  even  independently  seers,  96  Id.  528  ;  Road  in  Salem 
of  tbo  act  of  180^  (see  Hnte,  §  433  Tp.,  103  Id.  2.j0;  Providence  Co.  v. 
note):  Ibid.  Chase,   108  Id.   819 ;  Wiiipley  v. 

8«  Norwegian    Str..   81   Pa.    St.  Miiis,   9    Cal.    641  ;    Hildreth  v. 

349.  354 ;  Seymour  v.  Judd,  2  K  Gwindon.   10  Id.  490  ;    Elliott  v. 

Y.  464.  Chapman,  15  Id.  383 ;  Gordon  v, 

(a)  See,   however,    post,   §  436,  Wans(!y,    19  Id.   82 ;  Dooling  v. 

note,  and  §  445.  Moore,     20     Id.     14 ;    Mayer    v. 

(6)  li.  V.  Oxfordshire,  1  M.  &  8.  Prud'homuie,  1  La.  An.  230  ;  Sears 

446  ;  U.  V.  Carnarvon.  4  B.  &  A.  v.  Willson,   4  Id.  525 ;  Wood  v. 

86  ;  R.  V.  Bond,  6  A.  &  E.  905;  R.  Wall,  5  Id.  179  ;  Knight  v.  Beim, 

v.    Laocashire.   8  E.   &   B.   663  ;  18  Me.  217  ;  Maxwell  v.  Wessels. 

Morgan  v.    Edwards.  5  H.  &  N.  7  Wis.  103;  Brown  v.  Ry.  Co.,  83 

415  ;  Wood  house  v.  Woods,  29  L.  Mo.  478  ;  Harris  v.  Gest,  4  Ohio 

J.  M.  C.  139:  Fox  v.  Wallis.  2  C.  St.  409;  McLaughlin  v.  Stale,  66 

P.  D.  45.     [See  Stafford  v.  Bank,  Ind.  193  ;  Flory  v.  Wilson,  83  Id. 

16  How.  135  ;  17  Id.  275  ;  Stafford  391  ;  Clinton  v.   Phillips.  7  T.   B. 

v.  Canal  and  B'k'g    Co.,  Id.  283;  Mon.     (Ky.)    117 ;    Campbell    v. 

Kirk  v.   Armstrong.  Hemps.  283;  Allison.  63  N.  C.  568;  Jcffery  v. 

Wilson  V.  Palmer.  75  N.   Y.  250;  Marshall,    1  Ark.  47;   Bay  ley  v. 

Lane  v.  Wheeler,  101  Id.  17  ;  111.  Hazard,    3    Yorg.     (Tenn.)     487 ; 

W.  R.  R.  Co.  V.  Gay.  5  111.  App.,  Lyall  v.  Guadaloupe  Co.,  28  Tex. 

393;  State  v.  Jones.  11  Iowa.  11  ;  57;  Zcckendorf  v.  Zeckeudorf,  1 

Pratt  V.    Stage  Co..   26  Id.   241  ;  Ariz.  401.J 

King    V.   McCaun,   35  Ala.   471  ;  "  Stone  v.   Eisman,  1  Lnv^  T. . 
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partj  issuiDg  an  attacliment^  to  give  bond  with  a  penalty^ 
condition  and  sureties,  was  held  imperative,  and  its  observance 
indispensable  in  order  to  the  validity  of  the  process.**]  The 
same  imperative  effect  seems,  in  general,  presumed  to  be 
intended,  even  where  the  observance  of  the  formalities  is  not 
a  condition  exacted  of  the  party  seeking  the  benefit  given 
by  the  Statute,  but  a  duty  imposed  on  a  Court  or  public 
oflScer  in  the  exercise  of  the  power  conferred  on  him  ;  when 
no  general  inconvenience  or  injustice  calls  for  a  different 
construction.  The  5  Eliz.  c.  5  requiring  that  the  writ  de 
contumace  capiendo  shall  be  brought  into  the  Queen^s  Bench, 
and  be  there  opened  in  the  presence  of  the  judges,  tlie  omis- 
sion of  this  apparently  idle  ceremony  was  deemed  fatal  to  the 
validity  of  an  arrest  made  in  pursuance  of  the  writ,  though 
it  had  been  enrolled  in  the  Crown  OflSce  (a).  An  enactment 
which  provided  that  every  warrant  issued  by  a  Court  should 
be  under  its  seal,  was  equally  imperative,  and  not  only  was 
a  commitment  under  an  unsealed  warrant  invalid,  but  the 
person  who  had  obtained  it  without  taking  care  that  the 
Court  performed  its  duty  of  sealing  it,  was  liable  in  damage 
to  the  pereon  arrested  under  it  (b).  This  was  hard  on  the 
former,  but  it  was  essential  for  the  latter  that  the  warrant 
should  be  duly  authenticated.  [Equally  imperative  are 
provisions  requiring  the  person  serving  a  su^nmons  to 
endorse  thereon  the  date  of  service  ;"*  provisions  relating  to 
the  time  of  levy,"  or  requiring  sheriff's  sales  to  be  held  at 
the  court  house. "^     If  commissioners,  authorized  to  fix  the 

•*  Dryfus  v.  Bridges.  45  Miss. 
247.  But  statutes  relating  to  the 
time  and  manner  of  summoning 
and  bringing  in  jurors  arc  said  to 
be  largeW  directory  :  Johnson  v. 
State,  33  Miss.  8(J3  ;  State  v. 
Smith,  67  Me.  828 ;  State  v.  Pitts. 
68  Mo.  556 :  State  v.  Carney,  20 
Iowa,  82 ;  Stale  v.  Giliiclt,  7  Id. 
287;  Bish.,  Wr.  L..  §  255;  and 
see  Colt  y.  Ives.  12  Conn.  248  ;  and 
so  statutes  providing  for  other  steps 
in  a  judicial  cause  :  Bish.,  Wr.  L., 
ubi  supra;  wliere  tbo  provisions, 
thougb  in  the  nature  of  commands 
to  an  officer  or  court,  do  not  con- 
fer rights  on  parties,  in  whicl» 
case  they  are  generally  mandatory  ■ 
Ibid. 


N.  8.  (Pa.)  128.  But  where  the 
last  day  allowed  is  dies  non,  the 
next  day  is  in  time:  Rose's  Est.,  63 
€al.  846.    And  see  ante,  g  898. 

^  Blake  v.  Sherman.  12  Minn. 
420.  As  to  such  powers  and  pro- 
cedure and  the  strict  construction 
and  pursuance  of  acts  giving  tbem, 
•nte.  §851. 

(a)  lie  Dale,  7  App.  240,  60  L. 
J.  Q.  B.  284. 

{b)  Exp.  Van  Sandau,  DeG.  808. 
So,  a  rate  under  the  Pub.  Health 
Act,  1848  ;  R  v.  Workshop  Board, 
HB.&Q.  05. 

w  Wendel  v.  Durbin,  26  Wis. 
390. 

"  People  v.  McCreery,  84  Cal. 
482. 
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boundaries  of  a  parish,  were  required  bj  the  Act  to  advertise 
the  boundaries  which  they  fixed,  and  to  insert  them  in  their 
award,  and  the  Act  declared  that  the  boundaries  '^  so  fixed  " 
should  be  conclusive ;  a  variation  between  the  boundaries 
set  forth  in  the  award  and  ihosc  advertised  would  vitiate  the 
award,  as  the  requisites  of  the  Act  would  not  have  been 
complied  with  (a),  [So,  where  an  act  permitted  the  appoint- 
ment of  viewers  bj  the  court  to  lay  out  a  road,  upon  petition 
designating  the  termini,  a  report  of  the  viewers  appointed 
upon  such  a  petition  showing  an  apparent  departure  from 
one  of  the  termini  designated  therein,  is  not  a  compliance 
with  the  order  or  statute.*^  The  provision  of  the  Qnion 
Assessment  Act  of  1862,  regarding  the  deposit  of  tho  valua- 
tion list  for  inspection  was  held  obviously  imperative:  for 
the  omission  would  have  left  persons  aggrieved  by  any 
alterations,  without  a  timely  opportunity  for  appealing  (J). 

§  436.  Regulations,  etc.,  of  Acts  Relating  to  Performanoe  of 
Public  Duties  Direotory.— On  the  other  hand,  the  prescriptions 
of  a  statute  [often]  relate  to  the  performance  of  a  public 
duty;  and  to  afi!ect  with  invalidity  acts  done  in  neglect  of 
them  would  work  serious  general  inconvenience  or  injustice 
to  pereons  who  have  no  control  over  those  intrusted  with 
the  duty,  without  promoting  the  essential  aims  of  the  Legis- 
lature. [In  such  case,  they  are  said  not  to  be  of  tho  essence, 
of  the  substance  of  the  thing  required,*  and,  depending 
upon  this  quality  of  not  being  of  the  essence  or  substance 
of  the  thing  required,**  compliance  being  rather  a  matter  of 
convenience,  and  the  direction  being  given  with  a  view 
simply  to  proper,  orderly  and  prompt  conduct  of  business,**" 
they  seem  to  be  generally  understood  as  mere  instructions 
for  the  guidance  and  government  of  those  on  whom  the 
duty  is  imposed,  or,  in  other  words,]  as  directory  only.     The 

(a)  R.  V.  Washbrook,  4  B.  <&  0.     199.   fSw  infra,  note  101.] 

73^ ;  R.  V.  Arkwright,  13  Q.   B.  ••  I?eople   v.    Cook,    14   Barb. 

960.  (N.  Y.)  290  ;  8  N.  Y.  67  ;  Norwe- 

w  Beyer's  Road.  87  Pa.  St.  257  ;  gian  Sir..  81  Pa.  St.  849  ;  McKune 

Seidel's   Road.    2   Woodw.   (Pa.)  v.  Weils,  11  Col.  49  ;  Hurford  v. 

275.  Omaha.  4  Neb.  836. 

(b)  R.  V.  Cborlton  Union,  L.   R.  ^  See  cases  in  preceding  note. 
8  Q.  B.  5  ;  R.  v.  Ingall,  2  Q.  B.  D.  "  Hurford  v.  Omaha,  supra. 
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neglect  of  them  may  be  penal  (a),  but  it  does  not 
affect  the  validity  of  the  act  done  in  disregard  of  them.  It 
lias  often  been  held,  for  instance,  when  an  Act  ordered  a 
thing  to  be  done  by  a  public  body  or  public  officers, 
and  pointed  ont  the  specific  time  when  it  was  to  be 
done,  that  the  Act  was  directory  only,  and  might  be  com- 
plied with  after  the  prescribed  time  (5).  [Such  is,  indeed, 
the  general  rule,  unless  die  time  specified  is  of  the  essence 
of  the  thing,"  or  the  statute  shows  that  it  was  intended  as  a 
limitation  of  power,  authority,  or  right.**]  Thus,  the  13 
Hen,  4,  c.  7,  which  required  justices  to  try  rioters  "  within 
a  month  "  after  the  riot,  was  held  not  to  limit  the  authority 
of  the  justices  to  that  space  of  time,  but  only  to  render  them 
liable  to  a  penalty  for  neglect  {c).  [Acts  which  required  an 
officer  before  whom  statutory  proceedings  against  an  abscond- 
ing, etc.,  debtor  are  taken,  to  make  report  ;**  a  judge  trying 
a  cause  without  a  jury  to  file  his  decision,*'  a  referee 
his  report,**  or  a  public  officer  his  official  bond,*'  within  a 
certain  time,  have  severally  been  held  directory.  So,  a 
direction  to  sell  land  for  taxes  at  a  certain  time,  there  being 
nothing  in  the  act  from  which  to  imply  a  prohibition  against 
doing  it  at  a  later  date  ;**  a  provision  in  a  statute  that  the 
secretarj'  of  state  should  cause  it  to  be  published  for  three 
months  ;**  and  a  requirement  that  notice  of  assessments  on  lot 
owners  for  grading,  etc.,  should  be  given  by  publication  for 
ten  days  in  two  daily  papers,  "  that  the  parties  may  have  an 


(a)  See  Ex.  gr.  Clarke  v.  Gant,  8 
Ex.  252.  22  L.  J.  67;  [Rodebaugb 
V.  Sanks,  2  Watts  (Pa.)  9,  (as  to 
solemnization  of  ^lurriages  of 
infants) ;  post.  §  440.  See,  also, 
Toiry  V.  Milbury,  21  Pick.  (Mass.) 
07.1 

(S)  Per  Littlcdale,  J.,  in  Smith 
V.  Jones,  1  B.  &  Ad.  834. 

"  See,  e.  g.,  Webster  v.  French, 
12  111.  802,  ante,  §  431. 

»»  See  Ibid.  ;  People  v.  Allen,  6 
Wend.  (N.  Y^  486;  Pond  v. 
Negus,  8  Mass.  230;  Walker  v. 
Chapman,  22  Ala.  116  ;  Hart  v. 
Plum,  14  Cal.  148  ;  State  v.  Mc- 
Lean, 9  Wis.  202  ;  People  v.  Lake 
Co.,  88  Id.  487 ;  Wilson  v.  State 


B'k,  8  La.  An.  196  ;  St.  Louis  Co. 
V.  Sparks,  10  Mo.  117  ;  Ryan  v. 
Yanlandingham,  7  Ind.  416  ;  and 
cases  infra. 

(c)  R.  V.  Ingram,  2  Salk.  693. 

•*  Wood  V.  Chapin,  13  N,  Y. 
509. 

•*  Stewart  v.  Slater,  6  Duer 
(N.  Y.)  88. 

••  Jie  Empire  City  B'k,  18  N.  Y. 
199. 

•^  MoRoberts  v.  Winant,  15  Abb. 
Pr.  N.  8.  (N.  Y.)  210. 

w  Hugg  V.  Camden,  89  N.  J.  L. 
620. 

**  State  V.  Click,  2  Ala.  26 ;  so 
that  his  failure  to  do  so  did  not 
affect  its  operation  :  lb. 
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opportnnity  of  having  mistakee  or  errors  corrected."***]  To 
hold  that  an  Act  which  required  an  officer  to  prepare  and 
deliver  to  another  officer  a  list  of  voters,  on  or  before  a  cer- 
tain day,  under  a  penalty,  made  a  list  not  delivered  till  a  later 
day  invalid,  would,  in  effect,  pnt  it  in  the  power  of  the  pereon 
charged  with  the  duty  of  pi-eparing  it,  to  disfranchise  the 
electors ;  a  conclnsion  too  unreasonable  for  acceptance  {a\ 
[So,  an  act  requiring  an  assessment  roll  to  be  returned  within 
forty  days  ;'*'  and  a  provision  that  assessments  made  by 
appraisers  appointed  to  appraise  the  value  of  paving,  etc., 
done  by  a  city,  and  to  assess  the  same  on  the  owners  of  lots 
abntting  on  the  streets  thus  improved,  shall  be  filed  by  the  city 
solicitor  in  the  prothonotary's  office  within  twenty  days  after 
it  was  made,'**  were  held  alike  directory.  And  so,  as  to  the 
time  limited,  was  the  requirement  of  a  statute  directing  the 
secretary  of  state  to  advertise  for  sealed  proposals  for  the 
state  printing,  which  provided  that  the  proposals  be  deposi- 
ted in  his  office  "  on  or  before"  a  certain  date  ;"*  and  an  act 
requiring  the  commissioners  of  a  conqty  to  levy  by  a  tax  on 
the  taxable  property  for  the  year  1866  an  amount  sufficient 
to  pay  certain  bounties,  to  volunteers,  whilst  imperative  as 
to  the  levy,  was  held  directory  as  to  time.'**  In  a  word, 
where  a  statute  fixes  a  time  within  which  public  oflScers  are 


»w  Pittsburg  V.  Coiirsin.  74  Pa. 
St.  400  ;  BO  that  a  failure  to  make 
sticli  piiblicalion  did  not  invalidate 
the  assessment,  and  an  owner 
ini^lit  sbow  mistakes  and  errors  in 
tlic  trial  of  a  suit  upon  a  claim 
under  the  same. 

(rt)  U.  V.  Rochester,  7  E.  &  B. 
910,  27  L.  J.  Q.  B.  45,  434 ;  Hunt 
V.  Hibbs.  5  U.  &  N.  123.  29  L.  J. 
Kx.  222 ;  Morgan  v.  Parry,  17  C. 
B.  334,  25  L.  J.  141  ;  Brumfitt  v. 
Bremner,  9  C.  B.  N.  B.  1,  30  L.  J. 
33  ;  K.  V.  Lofthouse,  L.  R.  1  Q. 
B.  433,  85  L.  J.  145  ;  R.  v.  Ingali, 
2  Q.  B.  D.  199. 

'0'  Wheeler  v.  Chicago,  24  111. 
105.  In  Smith  v.  Hard,  69  Vt. 
13,  it  was  held  that  an  act  requir- 
ing listers  to  lodge  in  the  town 
clerk's  office  an  abstract  of  the 
personal  lists  of  all  tax-payers,  for 
their  inspection,  was  mandatory  ; 
in  consonance  with  the  principle 


laid  down  in  Willard  v.  Pike,  Id. 
202,  that  statutory  regulations 
which  relate  to  the  rights  of  tax- 
payers are  conditions  precedent  to 
the  legality  of  the  tax.  but  those 
for  the  informal  ion  of  the  lister,  to 
promote  method,  are  directory. 

»<»  Magee  v.  Com'th,  46  Pa.  St. 
868. 

»08  Yree  Press  Ass'n  v.  Nichols, 
45  Vt.  7  (comp.  Webster  v. 
French,  13  III.  802,  ante,  g  431) ; 
though  the  direction  to  aavertise 
was  imperative:  Ibid. 

»o*  Slate  V.  Harris,  17  Ohio  St. 
608.  "  The  intention  of  the  Legis- 
lature  was  to  invest  the  volunteers, 
in  the  counties  to  which  the  act 
applies,  with  the  right  to  the 
bounty  ;  and  it  was  not  intended 
to  make  the  right  dependent  on  the 
mere  choice  or  pleasure  of  the 
commissioners  :"  lb.,  p.  616. 
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to  perform  some  act  tonching  the  riglits  of  others,  and  there 
ie  no  substantial  reason  apparent  from  the  statute  itself, 
from  other  statutes,  or  from  the  consequences  of  delay — 
6.  g.y  a  wrong  to  the  intervening  rights  of  third  parties"* — 
why  tlie  jact  might  not  be  as  well  done  after  the  expiration 
of  the  period  limited  as  during  the  same,  or  indicating  that 
the  Legislature  intended  it  should  not  be  done  at  all  if  not 
within  that  period,  the  latter  will,  as  regards  third  persons, 
be  treated  as  directory,  and  the  fixing  of  it  will  not  invali- 
date or  prevent  ofScial  acts,  under  the  statute,  after  the 
expiration  of  the  prescribed  period."* 

§  437.  Matters  ol  Procedure  by  Public  Officers. — [In  general, 
statutes  directing  tlie  mode  of  proceeding  by  public  officers 
are  deemed  advisory,  and  strict  compliance  with  their  detailed 
provisions  is  not  indispensable  to  the  validity  of  the 
proceedings  themselves,  unless  a  contrary  intention  can  be 
clearly  gathered  from  the  statute  construed  in  the  light  of 
other  rules  of  interpretation."*  Thus,  an  act  requiring  that 
the  minutes  be  signed  by  the  judges  of  the  superior  and 
inferior  courts  ;"*  that  the  lists  of  voters  shall  be  signed 
by  the  officers  who  prepared  them  ;***  that  a  surrogate 
shall  take  from  the  person  to  whom  he  grants  letters  of 
administration  a  bond  with  two  or  more  sureties  ;"*  that  a 
clergyman  marrying  a  minor  shall  require  a  certificate  of 
his  or  her  parent's  or  guardian's  consent,*"  and  that  all 
marriages  shall  bo  solemnized  by  the  contracting  parties 
taking  each  other  for  husband  and  wife  before  twelve 
sufficient    witnesses,   that    a    certificate   of    marriage    be 


w»  Bell  V.  Taylor,  87  La.  An. 
66. 

>«•  State  V.  McLean,  9  Wis.  293; 
Limestone  Co.  v.  Kather,  48  Ala. 
483  ;  Bell  v.  Taylor,  supra. 

><«  Sec  Bish.,  Wr.  L,  §  255  ; 
Potter's  Dwarris,  p.  222,  etc., 
note  29  ;  Holland  v.  Osgood,  8  Vt. 
280 ;  Jones  v.  State,  1  Ean.  278 ; 
and  cases  infra. 

^^  Justices  V.  House,  20  Ga. 
828.  Thoy  are  valid,  if  not  signed, 
until  shown  to  liave  been  rejected 
by  the  court ;  nor  need  they  state 
the   place   where   the  court  sat: 


Ibid.  But  an  act  requiring  the 
commissions  of  officers  to  be 
signed  by  certain  persons  is 
mandatory  :  People  v.  Willard,  51 
Hun  (N.  y.)  680.  See  People  v. 
Murray.  70  N.  Y.  621  ;  comp.  Peo- 
ple V.  Fitzsimmons,  68  Id.  614. 

»<»  Morgan  v.  Parry,  17  C.  B. 
884. 

»« Bloom  V.  Burdich,  1  Hill, 
(N.   Y.)180. 

»"  Rodebaugh  y.  Sanks,  2  Watts 
<Pa.)  9.  Consent  given  by  the 
parent  or  guardian  personally 
present  is  sufficient :  lb. 
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registered,  etc.,""  have  all  been  held  to  be  merely  direc- 
tory. Snch  also  was  the  construction  of  a  provision  in 
a  city  charter  requiring  the  oath  of  office  to  be  administered 
by  the  mayor  to  all  persons  appointed  to  office  nnder  the 
municipal  government,"'  and  the  provbion  in  an  act  author- 
izing a  town  to  issue  bonds,  to  be  signed  by  the  chairman  of 
the  town  board  of  supervisors  and  the  town  clerk,  that  they 
should  have  annexed  to  them  a  certain  certificate  by  the 
clerk  of  the  county  board  and  supervisors  as  to  the  official 
character  of  the  persons  su1)scribing  and  the  genuineness  of 
their  signatures."*  So,  whore  an  act  empowered  the  govern- 
ment of  a  city  to  divide  the  same  into  sewerage  districts,  to 
devise  plans  for  the  sewerage  of  such  districts,  and  directed 
that  copies  of  the  complete  plans  should  be  made  and  filed  in 
certain  municipal  offices,  and  that,  upon  completion  of  the 
plan  of  sewerage  of  any  district  and  filing  of  copies  thereof, 
contracts  might  be  made,  it  was  held  that  clearly  the  latter  pro- 
vision indicated  that  the  making  of  contracts  should  not  be 
postponed  to  the  filing  of  the  complete  plans,  and  that  the  fil- 
ing of  the  plan  of  sewerage  for  a  certain  district  was  not  a 
prerequisite  to  the  validity  of  contracts  and  assessments  for 
the  construction  of  such  district  sewer."']  The  Poor  Law 
Amendment  Act  of  1834,  in  providing  that  the  Com- 
missioners should  direct  the  elections  of  one  or  more 
guardians  for  each  parish  included  in  the  Union,  did  not 
make  the  constitution  of  the  Board  of  Ouardians  invalid 
because  one  parish  refused  to  elect  a  guardian  (a).  The 
enactment  in  the  Ecclesiastical  Dilapidations  Act  of  1871, 
which  provides  that  within  three  months  of  the  avoidance  of 
a  benefice,  the  bishop  shall  direct  the  surveyor  to  report  the 
sum  required  to  make  good  the  dilapidations,  is  directory 
only  as  to  the  time  ;  for  it  was  a  duty,  not  a  power,  which 
the  Statute  imposed  on  the  bishop  ;  and  his  neglect  would 
otherwise  have    defeated   the   object  of  the   Statute   by 


"» Ibid.  "» Matter  of  New  York  Prot. 

""  Caniff  V.  New  York,  4  B.  D.  Epiac.  inibl.  School,  47  N.  Y.  656. 

Smith  (N.  Y.)  480.  (a)  R  v.  Todmorden.  1  Q.  B. 

^^*  Lackawanna,     etc.,     Co.    v.  186. 
Little  Wolf.  88  Wis.  152. 
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rcTidering  tbe  estate  of  the  late  incumbeut  exempt  from 
liability  for  his  dilapidations  (a).  The  5  Geo.  4,  c.  84, 
having  enacted  that  when  any  convict  adjudged  to  trans- 
portation by  any  British  Court  out  of  the  United  Kingdom 
'vvas  brought  to  England  to  be  transported,  it  should  be  law- 
ful to  imprison  him  in  any  place  of  confinement  provided 
iiuder  the  Act,  it  was  held  that  if  the  place  in  which  a 
prisoner  was  confined  was  not  one  of  the  appointed  places, 
the  oflScers  concerned  might  be  liable  to  censure,  but  the 
detention  was  not  unlawful  so  as  to  entitle  the  prisoner  to  be 
discharged  (i).  [And  though  a  statute  required  a  bond  to 
secure  the  rent  of  a  public  bridge,  a  promissory  note  given 
instead  thereof  was  held  valid  ;"*  nor  was  non-compliance 
with  a  statutory  requirement  of  specific  designation  of  the 
time  of  commencement  of  a  statute  held  to  preclude  its 
immediate  operation  where  such  an  intent  was  apparent  ;"* 
or  a  deed  by  a  public  ofiicer  requiring  two  witnesses  to  be 
ineffectual  when  attested  by  only  one."* 

§  438.  Sffeot  of  Public  Inoonvenlence  and  Private  Injury. — [On 
the  ground  of  intolerable  public  inconvenience,  which  it 
\vould  be  unreasonable  to  suppose  the  Legislature  to  have 
Intended,]  the  acts  of  aldermen  who  had  been  in  office  for 
several  years  without  re-election,  were  held  valid  until  their 
successors  were  appointed  ;  the  provision  that  they  should  be 
-elected  annually  being  regarded  as  directory  only  (t?).  [Simi- 
larly are  treated  the  provisions  of  public  election  laws  when 
necessarv  to  reach  a  correct  result,"*  or  sustain  the  elec- 
tion— as,  e.  g.^  provisions  concerning  the  manner  in  which 
the  ballot  boxes  shall  be  secured  after  the  canvass  is  com- 
pleted,"* or  the  time  during  which  the  polls  are  to  be  kept 


(a)  Per  Denman,  J.,  in  Caldow 
V.  Pixell,  2  C.  P.  D.  562  ;  Gleaves 
V.  Marriner,  1  Ex  D.  107. 

ih)  Brcnan's  Case,  10  Q.  B.  493. 

"•Central  B'k  v.  Kendrick, 
Dudlgr  (Ga.)  66. 

>"  Baker  v.  Compton,  52  Tex. 
252. 

"•  Comm'rs  of  U.  8.  Dep.  Fund 
T.  Chase,  6  Barb.  (N.  T.)  37. 

(c)  Foot  V.  Truro,  1  Btra.  626. 
See.  also,  Lorant  v.  Scadding,  18 
<i.  b.  687,  19  L.  J.  M.  0.  5,  and 


Aldgate  v.  Blight.  2  L.  M.  &  P. 
662.  See  R.  v.  Corfe  Mullen,  1  B. 
&  Ad.  211.  [See,  for  another 
instance  of  this  Rind,  ante,  §  482, 
Margate  Pier  Co.  v.  Hannam,  8  B. 
&  A.  266.] 

»»  Duncan  v.  Shenk,  109  Ind. 
26;  but  comp.  Taylor  v.  Taylor,  10 
Minn.  107. 

"0  People  V.  Livingston,  79  N. 
Y.  279.  See,  also,  as  to  arrange- 
ment of  ballot  boxes :  Weil  ▼. 
Calhoun,  25  Fed.  Rep.  865. 
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open,*"  or  at  which  they  shall  bo  closed'" — and  even  the 
requirement  of  annual  elections  of  corporate  officers"'  and  the 
•  provisions  of  a  corporate  charter  and  by-laws  as  to  the  form 
of  acceptance  of  official  bonds  by  the  directors."^  And]  it 
has  been  held  that  the  neglect  of  merely  formal  requisites 
in  keeping  the  register  of  the  shareholders  of  a  joint  stock 
company,  however  fatal  for  some  purposes,  is  immaterial  as 
between  the  company  and  its  shareholders.  Thus,  the  pro- 
vision that  the  register  should  be  sealed,  though  essential  to 
its  being  producible  in  evidence,  is  immaterial  as  regards 
making  a  person  a  shareholder,  if  there  be  in  fact  a  book 
bona  tide  intended  to  be  a  register.  But  the  neglect  to 
number  and  appropriate  the  shares  would  be  fatal  (a).  And 
the  provisions  in  the  Companies  Act  of  1862,  directing  that 
a  register  shall  be  kept  of  all  mortgages  and  charges  on  the 
property  of  tlie  company,  to  be  open  to  the  inspection  of 
creditors,  and  imposing  penalties  on  any  of  the  company's 
officei*s  who  contravene  them,  are  directory,  so  that  they  do 
not  affect  the  validity  of  unregistered  mortgages  (i).  [So, 
the  rule,  wliether  established  by  statute,  charter  or  by-laws, 
that  tlie  stock  of  a  corporation  shall  be  transferable  only 
upon  its  books,  is  treated  as  directory  in  so  far  that  it  does 
not  prevent  the  title  to  shares  from  passing  by  a  transfer 
made  otherwise."*  '*  But  as  the  stock-book  is  the  evidence 
of  the  relation  between  the  member  and  the  association,  the 
certificate  being  such  only  secondarily,  and  as  the  corpora- 

'«>  Fry  V.  Bootli,  19  Ohio  St.  26;  Ames,  Corp.,  §§  264,  «84.  819. 

.«o  tbat  the  closing  of  the  polls  for  (a)   Dsr  eur,  in   Henderson   v. 

one  hour  for  diimf?r  will  not  vitiate  Royal  British  Bank,   7  £.  &  B. 

tbe  election,  although  the  law  con-  356.  26  L.  J.  112;  Wolverhamp- 

templates  the  keeping  open  of  the  ton  "Water-works  Co.  v.  Hawkes- 

polls   continuously    between    the  ford.  11  C.  B.  N.  8.  456,  29  L.  J. 

t^reseribed  hours  of  opening  and  121,    81    Id.    184;     Southampton 

closing.  Dock  Co.  v.  Richards,  1  M.  &  Gr. 

'"  Swcpton  V.  Barton,  89  Alt  448 ;  London  Grand  Junction  R. 

549.  Co.  V.  Freeman,  2  Id.  606. 

»*«  See  Bish..    Wr.    L..  g  255  ;  (b)Tie  Marine  Mansions  Co.,  L. 

Angell&  Ames,  Corp.. §§142-144.  R.   4  Eq.  601 ;  comp.   Re  Patent 

771  ;  lloboken  B.  xV.  v.  Martin,  13  Bread  Co..  L.  R.   7  Ch.  289  ;  ^ 

N.  J.  Eq.  428.     Directions  to  non-  Wynn     Hall    Co.,    10    Eq.    615; 

official  persons  may  be  directory  Smith's  Case,   579.      See  another 

equiUly  as  those  to  officials  :  Bish.,  illustration  in  Bosanquet  v.  Wood- 

Wr.  L.,  §  265.  ford.  5  Q.  B.  810. 

>«*  Bank  of  U.  8.  v.  Dandridge.  "» Duke  v.  Nav.  Co..  10  Ala.  8». 

12  Wheat.  64.     And  see  Whitney  fiee  Angell.&  Ames,  Corp..  §  854; 

V.  Emmett,  Baldw.  808  ;  Angell  &  Endl.,  Buikl'g  Ass'ns,  g  446. 
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tion  itself,  when  performing  a  corporate  dqty,  epringing 
ont  of  the  meinbei*8bip  relation,  and  not  dealing  with  its 
stockholder  on  the  security  of  his  stock  in  a  distinct  contract 
relation,  need  consult  nothing  further  than  its  own  records, 
whoever  would  demand  the  privileges  of  a  stockholder  being 
bound  to  produce  his  title,  and  ask  to  be  permitted  to 
participate ;  it  is  evident  that  an  assignment  of  the  stock  not 
entered  upon  the  books,  though  it  passes  a  perfect  title  as 
l)et\reen  the  parties  to  the  assignment,  is  only  an  equitable 
transfer,  and,  to  be  made  absolutely  available,  and  give  the 
transferee  the  privileges  of  a  recognized  stockholder,  must 
be  produced  to  the  corporation,  and  a*  transfer  effected,  or, 
at  least,  demanded.'""  Consequently,  where  a  member  of 
a  building  association,  who  had  assigned  his  stock  therein, 
and  delivered  the  certificate  to  a  bank  as  collateral  security, 
with  power  of  attorney  to  transfer,  no  transfer,  however, 
being  made  on  the  books  of  the  association,  borrowed  money 
from  the  latter  upon  his  shares,  and  upon  the  corporate 
hooks,  transferred  them  to  the  association,  and  upon  the 
expiration  of  the  association,  its  officers  distributed  its  assets 
amongst  the  stockholders  shown  by  the  books,  including  the 
association,  without  notice  from  the  bank  or  to  the  bank,  it 
was  held  that  they  were  not  liable  to  the  latter  on  the  cer- 
tificates held  by  it/"] 

§  439.  Where  an  Act  provided  that  no  beer  license  should 
be  granted  to  any  person  who  was  not  a  resident  occupier  of 
the  premises  sought  to  be  licensed,  under  the  penalty  of  the 
license  being  null  and  void;  and  it  required,  further,  that 
the  applicant  should  produce  to  the  licensing  ofiicer  a  cer- 
tificate from  the  overseer  of  tl^p  parish,  that  he  was  such 
resident  occupier  ;  the  latter  provision  was  considered  to  be 
only  directory,  and  a  license  obtained  without  the  certificate, 
good.  The  omission,  from  the  later  passage,  of  the  nullify- 
ing words  which  were  appended  to  the  former,  were  some 

"•Ibid..dt,  Bank  of  Commerce's  "'   B'k   of    Commerce's   A  pp., 

App..73Pa.  St.  60;  Dobinson  v.  supra.     There  was  no  provision  in 

Hawks,    10  Sim.   407  ;  12  L.    T.  the  asBOciation's  charter  requiring 

Rep.  2Ud  ;  89  Engl.  Ch.  Rep.  400  ;  transfer     upon    the     books.      A 

German  Union  B.  &  S.   Ass'n  v.  fortiori,    this    rule    would     hold 

Sendmaycr,  50  Pa.  St.  67 ;  Field,  where  there  was  such  a  require- 

Corp.,  §  182,  noted.  ment. 

40 
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indication  of  a  difference  of  intention ;  besides,  though  it 
was  reasonable  that  a  license  to  a  person  not  properly  qnali- 
fled  should  be  void,  it  would  hardly  be  reasonable  that  it 
should  be  void,  if  the  holder  was  duly  qualified,  merely 
because  the  licensing  officer  had  not  been  satisfied  of  the 
qualification  by  the  particular  means  provided  by  the  Act; 
Mhich  might  have  been  wrongfully  withheld  by  the  over- 
seer (a).  The  Public  Health  Act  of  1848,  in  empowering  the 
Local  Board  of  Health  to  enter  into  all  contracts  necessarv 
for  carrying  the  Act  into  execution,  contains  two  provisions 
which  may  be  taken  as  illustrating  the  distinction  under  con- 
sideration. It  enacts  that  contracts  exceeding  ten  pounds 
in  value  shall  be  sealed  with  the  seal  of  the  board  ;  that  they 
shall  contain  certain  particulars  ;  and  that  "  every  contract 
so  entered  into  shall  be  binding;  provided  always  .  .  . 
that  before  contracting  for  the  execution  of  any  works,  the 
board  shall  obtain  from  the  surveyor  a  written  estimate  of 
the  probable  expense  of  executing  it  and  keeping  it  in  repair." 
Th6  firet  of  these  requisites  wa3  decided  to  be  imperative, 
and  a  contract  unsealed  was  consequently  held  inoperative 
against  the  board  and  the  rates.  The  power  to  contract  so 
as  to  bind  the  rates  could  not  have  been  exercised  if  it  had 
not  been  given  by  the  Act ;  and,  being  entirely  the  creature 
of  the  statute,  it  could  not  be  exercised  in  any  other  manner 
than  that  prescribed  by  the  statute  {b).  But  the  provision 
which  required  an  estimate  was  held  to  be  merely  a  direction 
or  instruction  for  the  guidance  of  the  board,  and  not  a 
condition  precedent,  the  performance  of  which  was  essential 
to  the  validity  of  the  contract  (c).  It  was  remarked,  that  in 
the  former  case,  the  party  contracted  with  knew,  or  had  the 
means  of  knowing,  what  forms  were  required  by  the  Act,  and 
could  see  to  their  observance  ;  while  in  the  latter,  he  had  not, 


(a)  Thompson  v.  Harvey,  4  H.  & 
N.  254.  28  L.  J.  M.  C.  163. 

{b)  11  &  12  Vict.  c.  63,  s.  85, 
repealed  and  re  enacted  In  sub- 
stance by  88  <&  39  Vict.  c.  55,  ss. 
173.  174  ;  Frend  v.  Dennet,  4  C. 
B.  N.  8.  576  ;  27  L.  J.  814  ;  Hun: 
V.  Wimbledon  Log.  Bd.,  4  0.  P. 
D.  49.  48  L.  J.  207 ;  Asbbury  v. 
Kicbie,  L.  R.  7  H.  L.  653 ;  Eaton 


v.  Basker,  7  Q.  B.  D.  529.  60  L.  J. 
444 ;  Young  y.  Leamington.  8  Q. 
B.  D.  579,  51  L.  J.  292  ;  R.  v. 
Norwich,  30  W. .  R.  752,  Q.  B. 
May,  1882.  Comp.  Cole  v.  Qreen, 
6  M.  &  Gr.  682. 

(c)  No  well  V.  Mayor,  etc.,  of 
Worcester.  9  Ex.  467,  23  L.  J. 
189;  Bonar  v.  Mitchell,  5  £z. 
415. 
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it  was  said,  the  same  facilitj  for  ascertaining  whether  the 
board  had  cousalted  their  surveyor.  The  non-observance  of 
the  latter  provision  would,  however,  probably  impose  on 
the  board  the  penalty  of  having  no  remedy  against  their 
-constituents  for  re-imbursement  (a). 

§  440.  Remedy  for  OmiMion  of  Directory  Duty. — It    is    no 

impediment  to  the  construction  [of  a  provision  as  being 
directory],  that  there  is  no  remedy  for  non-compliance  with 
the  direction.  The  Act  of  2  Hen.  5,  which  requires  justices 
to  hold  their  sessions  in  the  first  week  after  Michaelmas, 
Epiphany,  Easter,  and  the  translation  of  St.  Thomas  the 
Martyr,  has  always  been  held  to  be  merely  directory  (J). 
So,  the  6  Rich.  2,  c.  6,  which  requires  the  justices  to  hold 
their  sessions  in  the  principal  towns  of  their  county,  was 
held  to  be  directory,  not  coercive  (c).  And  yet  it  would  be 
difficult  to  say  that  there  would  be  any  remedy  against 
justices,  for  appointing  their  sessions  on  other  days  or 
places  than  those  prescribed  by  the  Statute  {d).  [Nor  con- 
versely, does  the  fact  that  a  provision  is  regarded  as  direc- 
tory only  exonerate  the  person  charged  with  its  observance 
and  guilty  of  its  disregard  from  punishment,*"  or  from 
liability  to  a  party  injured  by  his  short- coming,**] 

§  441.  ImpoBsibilltieB  in  the  Nature  of  Things. — Enactments 

which  impose  duties  on  conditions  are,  when  these  are  not 
<»,onditions  precedent  to  the  exercise  of  a  jurisdiction,  sub- 
ject, to  the  maxim  that  lex  non  cogit  and  impossibilia  aut 
inutilia.  They  are  understood  as  dispensing  with  the 
performance  of  what  is  prescribed,  when  performance  is 
impossible   (e) ;    for    the   law,   in   its    most    positive    and 


{a)  Per  Parke,  B.,  Id.  See  East 
Anglian  R.  Co.  v.  E.  0.  R.  Co..  11 
C.  B.  775,  21  L.  J.  23 ;  McGregor 
y.  Deal,  etc..  R.  Co.,  18  Q.  B.  618. 
22  L.  J.  69  ;  Royal  British  Bank 
v.  Turquand.  6  E.  &  B.  248; 
Nugent  V.  Smith,  1  C.  P.  D.  428. 

{b)  2  Hale,  P.  C.  50. 

(c)  2  Hale.  P.  a  89. 

(d)  Per  Parke,  B.,  in  Gwynoe  v. 
Btirnell,  2  Bing.  N.  C.  89. 

^^  See,  ante,  §  486. 
^"^  Brown   v.    Lester,  21   Miss. 
$02. 


(e)  As  to  performance,  where 
the  duty  has  not  been  imposed  by 
superior  authority,  but  has  been 
voluntarily  assumed,  see  Paradine 
V.  Jane,  27.  Alcyn.  and  the  cases 
cited  in  Hall  v.  Wright,  E.  B.  & 
E.  746.  See,  also.  Taylor  v.  Cald- 
well, 8  B.  &  S.  826  ;  Boast  v.  Firth, 
L.  R.  4  C.  P.  1 ;  Appleby  v.  Myers, 
L.  R  1  0.  P.  616,  2  C.  P.  651 ; 
Clifford  V.  Watts,  L.  R.  5  C.  P. 
577 ;  Howell  v.  Coupland.  L.  R  9 
Q.  B.  462 ;  and  Nichols  v.  Mary- 
land, 2  Ex.  D.  4. 


C28 


iMrosBiBiLrriEs, 


[§441 


poromptory  injunctioDB,  is  UDderstood  to  disclaim,  as  it  does 
in  its  general  aphorisms,  all  iotpntion  of  compelling  impos- 
sibilities, and  this  general  exception  is  a  general  rule  of  stat- 
utory construction."*  Thus,  where  an  Act  provided  that  an 
appellant  should  send  notiui  to  the  respondent  of  his  having 
entered  into  a  recognizan(;e,  in  default  of  which  the  appeal 
should  not  be  allowed,  it  was  held  that  the  death  of  the 
respondent  before  service  was  not  fatal  to  the  appeal,  but 
dispensed  with  the  service  (a).  In  the  same  way,  the  pro- 
vision of  the  20  &  21  Vict.  c.  43,  which  similarly  makes 
the  transmission  of  a  case  stated  by  justices  to  the  superior 
courts,  by  the  appellant,  within  three  days  from  receiving 
it,  a  condition  precedent  to  the  hearing  of  the  appeal  (J), 
was  held  dispensed  with,  when  the  Court  was  closed  during 
the  three  days  ;  since  compliance  was  impossible  {c).  [And 
so,  of  course,  an  act  requiring,  under  penalties,  the  measure- 

»»  Boo(ly  V.  Watson.  (N.  H.)  4 
New  Engl.  Rep.  653.  569,  cit.  The 
Generous,  2  Dods  822,  828  :  Hall 
V,  Sullivan  R.  R.,  21  Mon.  Law 
Rep.  O.  S.  138,  147.  See,  also. 
Bish..  \Vr.  L.,  §  41.  On  the  princi- 
ple lex  non  cogit  ad  van  a  sen 
inutilia,  it  was  held,  in  Huntington 
V.  Nicoll,  8  Johns.  (N.  Y.)566,  598. 
that  an  order  that  had  long  since 
expired  need  not  be  reversed  though 
erroneous.  And  invoking  the 
principles  that  lex  non  intendit 
illiquid  irapossibile — nil  faclt 
frustniT-nil  jubet  frustra,  and  that 
it  is  the  duty  of  the  court  to  con- 
Ninie  a  statute,  if  possible,  ut  res 
inas:is  valeat  quam  pereat  (cit. 
lluber  v.  Reily,  58  Pa.  St.  112, 
115.  117  ;  nnd  see  ante,  §g  265, 
178-181).  the  Supreme  Court  of 
Pennsylvania,  in  the  Eljction 
Cases,  65  Pa.  St.  20,  30-81,  a  stat- 
utory provision  requiring  the  com- 
plaint in  a  contested  election  case 
to  be  verified  by  affidavit  that  the 
"  facts  set  forth  in  such  complaint 
are  true"  was  satisfied  by  an 
affidavit  by  complainants  that,  they 
were  true  **to  the  best  of  their 
knowledge  and  belief."  And  in 
Moflfatt  V.  Montgomery.  68  Mo. 
162.  it  was  lield,  that,  where  the 
objection,  in  an  election  contest, 
was  not  to  the  voters,  but  to  the 
action  of  tlie  election  officers  in 


counting  blanks  as  votes,  the  re- 
quirement of  the  statute  that  the 
notice  of  contest  shall  state  the 
names  of  tlie  voters  objected  to, 
was  inapplicable.  See.  also.  Slate  v. 
Piper,  17  Neb.  614,  as  to  effect  of 
statute  limiting  time  for  holding 
an  election  to  a  less  number  of 
days  than  required  for  registration 
of  voters,  so  that  no  registration 
was  had. 

(a)  R.  V.  Leicestershire,  15  Q.  B. 
88.  Bee,  also,  Brumfltt  v.  Roberts, 
L.  R.  5  C.  P.  224.  [Compare, 
however,  Clark  v.  Snyder,  40  Hun 
(N.  Y.)  830,  post,  §443,  and  R. 
V.  Pickford,  ante.  §  10. 

(b)  Morgan  v.  Edwards,  6  H.  & 
N.  415, 29  L.  J.  M.  C.  108 ;  Wood- 
house  V.  Woods,  Id.  149  ;  Stone  v. 
Dean,  E.  B.  &  E.  504  ;  27  L.  J. 
Q.  B.  319  ;  N orris  v.  Carrington, 
16  C.  B.  N.  S,  10 ;  Exp.  Harnson, 
2  DeG.  &  J.  229 ;  Exp.  Hull  Bank, 
27  L.  J.  Bank.  16  S.  C. 

(c)  Mayer  v.  Harding.  L.  R.  2  Q. 
B.  410 ;  see  R.  v.  Allen,  4  B.  &  S. 
915,  33  L.  J.  M.  C.  98.  [Where, 
through  the  destruction  of  the 
papeis  belonging  to  a  case,  by  the 
burning  of  the  court  house,  il 
became  impossible  to  present  a 
transcript  as  required  for  review 
in  the  Supreme  Court,  the  case  was 
remanded  for  a  new  tr|al :  Miller 
V.  Shotwell,  38  La.  An.  103.] 
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Tncnt  of  wood  offered  for  sale  to  be  made  by  sworn  snrvej- 
ore  of  the  town  when  such  have  been  appointed,  leaves  the 
parties  free  to  ascertain  the  quantity  by  any  measurer 
appointed  for  that  purpose  by  themselves,  where  no  legal 
surveyors  of  wood  have  been  appointed."'] 

§  442.  ZmpoMibilities  Arising  from  Acte  of  Parties. — In  SUch 
cases,  the  provision  or  condition  is  dispensed  with,  when 
compliance  is  impossible  in  the  nature  of  things.  It  would 
seem  to  be  sometimes  equally  so,  where  compliance  was, 
though  not  impossible  in  this  sense,  yet  impracticable, 
without  any  default  on  the  part  of  the  person  on  whom  the 
duty  was  thrown.  An  Act,  for  instance,  which  made 
actual  payment  of  the  rent,  as  well  as  the  renting  of  a  tene- 
ment, essential  to  the  acquisition  of  a  settlement,  would 
probably  be  complied  with,  if  the  rent  was  tendered, 
though  it  was  not  accepted  (a).  If  the  respondent  in  an 
appeal  kept  out  of  the  way  to  avoid  service  of  the  notice  of 
appeal,  or  at  all  events  could  not  be  found  after  due  dili- 
gence in  searching  for  him,  the  service  required  by  the 
statute  would  probably  be  dispensed  with  (J).  [So,  under 
an  act  requiring  a  citation  of  appeal  be  served  upon  the 
opposite  party  personally,  if  resident  in  the  state,  a  service 
upon  counsel  was  held  suflBcient  where  the  appellee  caused 
hereelf  to  be  sequestered  and  could  not  be  found  ;"*  and  so 
was,  under  a  statute,  a  notice  of  appeal  filed  in  the  clerks 
office  where  the  appellee  had  failed  to  designate  a  person 
to  receive  notices  in  the  case.**^  So,  if  the  appellant  was 
entitled  to  appeal,  subject  to  the  condition  of  giving  security 
for  costs  within  a  certain  time,  he  would  be  held  to  have 
complied  with  the  condition,  if  he  offered  and  was  ready  to 


"*  Coombs  V.  Emery,  14  Me. 
404.  And  see  Abbott  v.  Goodwin, 
37  Id.  203.  The  provision  of  a 
statute  requiring  ninety  days'  notice 
of  expiration  of  time  for  redemp- 
tion Ijefore  issuing  a  deed  for  land 
sold  for  taxes,  to  the  person  in 
whose  name  the  land  was  taxed 
and  to  the  person  in  possession, 
was  held  dispensed  with  where  the 
owner  was  unknown  and  no  one 
in  possession :  Burdick  v.  Connell, 


69  Iowa  458 ;  Tuttle  v.  Qriffin,  64 
Id.  455. 

(a)  Per  Baylev,  J.,  In  R.  v. 
Ampthill,  2  B.  «Sb  C.  847. 

(b)  Per  cur,  in  Morgan  v. 
Edwards,  and  per  Orompton,  J., 
and  Hill,  J.,  in  Woodliouse  v. 
Woods,  ubi  sup.  See,  also,  Syed 
Y.  Carruthers,  £.  B.  &  E.  469. 

>»  Marshall  v.  Watrigant,  18  f,a. 
An.  619. 

»»  Brantley  v.  Jordan,  90  li  r. 
26. 
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complete  the  security  within  the  limited  time,  thoagh  it 
was,  owing  to  the  act  of  the  court,  [or  of  the  clerk  there- 
of,"*] or  of  the  respondent,  not  completed  till  long  after  (a)» 

§  443.  ImpoBsiblUties  upon  which  JuriBdiction  Is  Conditioned.^^ 
"Where,  however,  the  act  or  thing  required  by  the  statute  is 
a  condition  precedent  to  the  jurisdiction  of  the  tribunal, 
compliance  cannot  be  dispensed  with  ;  and  if  it  be  impossible, 
the  jurisdiction  fails.  It  would  not  be  competent  to  a  Court  to 
dispense  with  what  the  Legislature  had  made  the  indispens- 
able foundation  of  its  jurisdiction.  Thus,  the  Act  which 
enacts  that  justices,  at  the  hearing  of  a  bastardy  summons, 
"  shall  hear  the  evidence  "  of  the  mother,  and  such  other 
evidence  as  she  may  adduce;  and  which  authorizes  them  to- 
make  an  affiliation  order  "if  the  mother's  evidence  be 
corroborated  in  some  material  particular  by  other  testimony,''^ 
makes  the  evidence  of  the  mother  so  essential  to  the  juris- 
diction, that  no  order  could  be  made  without  it,  although  the 
woman  died  before  the  hearing  (5).  So,  under  the  County 
Courts  Act,  1875,  which  empowers  a  party  to  move  the 
appellate  Court  or  a  judge  at  chambers  for  a  new  trial "  withia 
eight  days  after  the  decision,"  the  time  could  not  be  extended 
by  either  Court  or  judge  (<?).  Under  the  13th  section  of  the 
Admiralty  Act  of  1861,  which  gives  the  Court  of  Admiralty 
the  same  powers,  when  a  vessel  or  its  proceeds  are  under 
nrrcst,  as  the  Court  of  Chancery  has  under  the  Merchant 
Shipping  Act  of  1854,  over  suits  for  limiting  the  liability  of 
ship  owners,  uo  jurisdiction  could  be  exercised  by  the  former 
Court,  when  the  ship  was  lost.  The  jurisdiction  of  the 
Court  depended  on  the  ship,  or  the  proceeds  of  its  sale,  being 
under  arrest;  and  the  ship-owner  could  not  give  it  juris- 
diction by  paying  into  Court  a  sum  equivalent  to  its  value 
or  proceeds  {d).  [In  general,  wherever  the  Legislature, 
declares  that  an  act  shall  not  be  performed  except  on  a  con- 

»•*  See  Lewis  v.  Henncn,  18  La.         (e)  88  &  89  Viet.  c.  50  ;  Brown 

An.  259  ;  Barton  v.  Kavanaugh,  12  v.  Sliaw,  1  Ex.  D.  425  ;  Tennant 

Id.  832.  V.    Rawlings,    4   C.    P.    D.  188. 

(n)  VVatorton  v.  Baker,  L.    R.  8  [<S.  P.,  Seymour  v.  Judd,  2  N.  Y. 

Q.  B.  173 ;  and  see  R.  v.  Aston,  1  464.1 
L.  M.  &  P.  491.  (^  James  v.   S.  W.  R.  Co.,  L. 

(b)  R.  V.  Armytage,  L.   R.  7  Q.  R.  7  Ex.  287.       See,  also,  R  v. 

B.  773.  Belton,  11  Q.  B.  879. 
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Uitiou  precedent, and  it  is  impossible  to  perform  the  condition 
tlie  hitter  does  not  fall,  but  the  prohibition  is  absolate."* 
And  so,  where  a  right  or  jurisdiction  is  given  based  upon 
certain  conditions,  if  they  are  or  become  impossible  of  per- 
formance, the  right  or  jurisdiction  cannot  be  exercised. 
Thus,  under  an  act  giving  a  plaintiff  in  suits  upon  certain 
causes  of  action  the  right  to  demand  judgment  against  the 
defendant  after  the  lapse  of  a  certain  number  of  days,  if  he 
failed  to  file  an  affidavit  of  defence,  the  plain tiflE  being 
required,  within  two  weeks  after  the  return  of  the  original 
process,  and  before  the  judgment  day,  to  file  a  copy  of  his 
cause  of  action  in  the  suit, — which  requirement  was  regarded 
as  a  condition  precedent  to  his  right  to  ask  for  such  judgment 
against  defendant,  and  to  the  latter's  duty  to  file  an  affi- 
davit""— it  was  held,  that,  where  the  plaintiflE  was,  in  fact, 
dead  at  the  time  of  the  impetration  of  the  writ,  and  the  latter 
was  not  amended  until  after  the  judgment  day,  no  judgment 
could  be  taken  for  want  of  an  affidavit  of  defence,  there 
being  no  one  who  could  perform,  within  the  prescribed  time, 
that  which  was  imposed  upon  a  plaiutiif  as  a  condition 
precedent  to  his  right  to  take  such  judgment."*  Upon  this 
ground  also^  probably  rests  the  decision,  under  a  statute 
requiring  notice  of  appeal  to  be  served  on  the  appellee,  but 
designating  no  person  upon  whom  such  notice  might  be 
served  after  the  appellee's  death  and  before  the  appointment 
of  an  administrator,  that  service  upon  the  widow,  the  justice 
from  whose  judgment  the  appeal  was  taken,  the  county  clerk 
and  the  attorney  who  appeared  before  the  justice,  was  not 
legal  service,  the  administrator  being  clearly  the  only  person 
upon  whom  such  notice  could  be  served,  and  the  service  of 
it  being  a  condition  precedent  to  the  jurisdiction  of  the 
court.*"  It  follows  also,  that,  where  a  statute  designed  to 
attain  a  particular  object,  prescribes  no  method  of  procedure 
for  the  purpose,  and  there  is  no  court  whose  forms  of  pro- 

»"  State  v.  Douglass,  6  Bneed  (Pa.)    885.       Comp.     Smith      v. 

(Tenn.)  608.  Hiester.  11  W.  N,  C.  (Pa.)  853. 

»»   Thomas    v.    Shoemaker,    6  '*»  ciark  v.  Snyder,  40  Hun  (N. 

Watts  &  8.  (Pa.)  179  ;  Gottman  v.  Y.)    830,    Hardin,   J.,   dissenting, 

Shoemaker,  86  Pa.  St.  81.  because  the  time  was  too  short  to 

'"^  Lynch  v,   Eerns,   10  Phila.  raise   an    administrator.     Comp., 

*  ante.  §  441. 
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ccdurc  can  supply  the  deficiancj,  the  statnte  must  remain  a 
nullity/'*  Bat  a  statute  which  prescribes  the  punishment  of 
an  o£Fence  by  fine  and  imprisonment  either  in  the  peniten- 
tiary or  the  state  prison,  in  the  discretion  of  the  court,  is  not 
void  because,  in  many  counties  of  tiie  state  there  may  be  no 
penitentiaries/**] 

§  44r4.  Waiver  of  Statutory  Froviiioiu  aa  to  Righta  of  Oob- 
tracta. — Another  maxim  wliich  sanctions  the  non-observance 
of  a  statutory  provision,  is  that,  cuilibct  licet  renuntiare 
juri  pro  se  introducto.  Every  one  lias  a  right  to  waive, 
and  to  agree  to  waive  tlie  advantage  of  a  law  or  rule  made 
solely  for  the  benefit  and  protection  of  the  individual,  in 
his  private  capacity  (a),  and  which  may  be  dispensed  with 
without  infringing  on  any  public  right  or  public  policy."* 
Tims  a  person  may  agree  to  waive  the  benefit  of  the  Statute 
of  Limitations  (J).  The  trustees  of  a  turnpike  road  may,  in 
demising  the  tolls,  waive  the  provision  of  the  Act  which 
requires  that  the  demise  shall  be  signed  by  the  sureties  of 
the  lessee  (c).  A  passenger  may  waive  the  benefit  of  an 
enactment  which  entitles  him  to  carry  so  many  pounds  of 
luggage  with  him ;  and  he  does  so,  it  may  be  added,  by 
taking  a  ticket  with  the  express  condition  that  he  shall  carry 
no  luggage  (d).  The  only  person  intended  to  be  benefited 
by  such  an  enactment  is,  obviously,  the  passenger  himself ; 
and  no  consideration  of  public  policy  is  involved  in  it  (d). 


! 


»»•  Hughes'  Case,  1  Bland  (Md.) 
46. 

"»  People  V.  Borges.  6  Abb.  Pr. 
(N.  Y.)  132;  thouffh  in  such 
counties,  it  was  added,  the  statnte 
might  pos-iibly  be  inoperative,  the 
prisoner  being  entitled  to  the  benefit 
of  all  the  various  grades  of  punish- 
ment the  act  mention^. — aconsider- 
Htion  which  would  probably  induce 
the  court,  at  all  events,  to  suspend 
judgment  or  greatly  to  reduce  the 
term  of  imprisonment  :  Ibid. 

(a)  McAlister  v.  Rochester  (Bp.). 
5    C.    P.   D.   194,   49  L.   J    114. 

S Great  East.  Ry.  Co.  v.  Goldsmid, 
:•.  R.  9  App.  Cas.  927 ;  Schuyl- 
kill, etc.,  Co.  V.  Decker,  2  Watts 
(Pa.)  843,  345  ;  Tomlwv.  R.  R.  Co., 
18  Barb.  (N.  Y.)  588.] 


»«The  Cal.  Civ.  Code,  8518, 
8268,  Ga.  Code,  1882.  10,  La.  Rev. 
Civ.  Code,  11,  and  Dak.  Civ.  Code, 
2066,  declare  that  laws  made  for 
the  preservation  of  public  order  or 
good  morals  cannot  be  abrogated 
by  agreement ;  but  a  person  may 
waive  or  renounce  what  the  law 
has  established  in  his  favor,  when 
he  does  not  thereby  injure  others 
or  affect  the  public  interest :  from 
Stimson,  Amer.  Stat.  L. 

(b^  E.  I.  Co.  V.  Paul,  7  Moo.  P. 
C.  86 ;  Lade  v.  trill,  6  Jur.  272. 
per  Knight  Bruce,  V.  C. 

(e)  Markham  v.  Stanford,  14  C. 

B.  N.  S.  876. 

(d)  Rumsey  v.  N.  E.  R.  Co.,  14 

C.  B.  N.  S.  641  ;  82  L.  J.  244. 
{e)  Id.  per  Wllles,  J. 
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A  company  authorized  by  statate  to  levy  tolls  within  a 
specified  maximum  is  not  bound  to  exact  uniform  tolls  from 
all  pei*8on8  alike ;  but  is  entitled,  in  the  absence  of  an 
express  provision  requiring  equality,  to  remit  any  part  of 
the  tolls  to  particular  persons,  at  its  discretion  (a).  [An 
adjacent  land-owner  may  waive  his  rights  under  an  act 
requiring  railroad  companies  to  fence."*  A  company  in- 
vested with  the  privilege  of  appropriating  lands  may 
waive  the  right  given  by  its  charter  to  apply  to  the  court 
for  writs  of  inquiry  ad  quod  damnum,  designed  for  the  bene* 
tit  of  the  company,  as  a  measure  of  precaution  to  ascertain 
in  advance  the  damages  to  be  incurred  in  the  adverse 
taking."'  The  legal  owner  of  real  estate,  out  of  possession 
at  the  time  when  the  equitable  owner  in  possession  caused  a 
building  to  be  erected  thereon  without  the  former's  con- 
sent, may  waive  the  benefit  of  an  act  providing  that 
mechanics'  liens  shall  not  extend  to  any  other  or  greater 
estate  in  the  land  than  that  of  the  person  or  persons  in 
possession  at  the  date  of  the  commencement  of  the  building 
nnd  directing  the  performance  of  the  work,  etc.,  and  that 
no  greater  estate  than  this  shall  be  sold  by  virtue  of  any 
execution  authorized  by  the  act.*"  A  party  may  waive  the 
right  declared  by  statute  of  assignees  of  life,  fire,  etc., 
insurance  policies  to  sue  in  their  own  names ;  and  hence 
such  an  act  has  no  application  where  the  policy  expressly 
provides  that  it  shall  not  be  assigned  or  transferred  without 
the  consent  of  the  insurance  company,  and  such  assent  has 
not  been  given."*  A  married  woman  may,  by  a  written 
agreement,  made  between  her  and  her  husband,  to  separate, 
each   for  a  valuable  consideration,  relinquishing  whatever 


(a)  Hungerford  Market  Co.  v. 
City  Steam  Bofit  Co.,  8  E.  &  £. 
365.  80  L.  J.  25. 

"«  Tombs  V.  R.  R.  Co.,  18  Barb. 
(N.  Y.)  583. 

***  BchuylkiU,  etc.,  Co.  v.  Decker, 
2  Watts  (Pa.)  843. 

»**  Weaver  v.  Lutz,  102  Pa.  St. 
593  :  and  one,  who,  without  objec- 
tion, permits  a  judgment  to  be 
improperly  obtained  against  him 
on  a  sci.  fa.  upon  such  a  mechanic's 
claim,    permits   the  judgment   to 


stand  unchallenged  and  a  sheriff's 
sale  of  his  interest  in  the  land  to 
be  made  under  an  execution  on  the 
judgment,  will  be  presumed  to 
have  waived  the  provision  of  such 
an  act,  and  will  not  be  allowed,  in 
an  action  of  ejectment,  to  set  up 
the  invalidity  of  the  judgment  as 
against  a  bona  fide  purchaser  at 
the  sheriff's  sale,  who  relied  upon 
the  verity  of  the  record  :  Ibid. 

>«  Nat.    Mut.    Aid    Soc'y   v. 
Lupoid,  101  Pa.  St.  111. 
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marital  rights  either  might  have  in  the  estate  of  the  other, 
follo^'ed  by  actual  separation,  waive  her  statutory  right  to 
the  $300  exemption  out  of  his  estate  -upon  his  decease.'** 
A  party  may  waive  the  honcfit  of  exemption  laws,"'  or 
that  of  a  provision,  in  an  act  giving  a  mortjgagee  a  rem- 
edy by  scire  facias  upon  the  mortgage,  which  postpones  his 
right  to  issue  the  writ  until  after  the  expiration  of  twelve  , 
months  next  ensuing  the  last  day  whereon  the  mortgage- 
money  ought  to  have  been  paid,  or  other  condition  per- 
formed.*" Indeed,  even  where  a  contract  is  prohibited  by 
statute,  the  principle  that  courts  will  not  enforce  contracts 
made  in  the  face  of  such  prohibition  or  permit  the  recovery 
of  money  paid  in  pursuance  of  them,  is  inapplicable  where 
the  prohibition  was  intended  for  the  mere  protection  of  one 
of  the  parties  against  a  supposed  undue  advantage  possessed 
by  the  other.***] 

§  445.  Waiver,  etc.,  ai  to  Procadnre  and  Praotioe  in  Oourta. — 
The  regulations  concerning  the  procedure  and  practice  of 
Civil  Courts  may  in  the  same  way,  when  not  going  to  the 
jurisdiction,'**  be  waived  by  those  for  whose  protection  they 
were  intended.  Thus,  the  provisions  of  the  Act  of  4  Anne, 
e.  IG,  which  required  that  a  plea  in  abatement  should  be 
verified  by  affidavit,  might  be  waived  by  the  plaintiflE  (a)» 
[The  statutory  limitation  as  to  the  time  within  which  a 
defendant  is  allowed  to  file  lus  affidavit  of  defence,  and  at 


»*«8p€ider8  App.,  107  Pa.  St. 
18. 

»«  McKinney  v.  Reader,  6  Watts 
(Pa.)  84  ;  Case  v.  Dunmore,  23 
Pa.  St.  04.  But  see  Firmstone  v. 
Mack,  49  Id.  887,  post,  §  447. 

»^«  Uuling  V.  Drcxell.  7  Watts 
(Pa.)  126. 

>'>  Scotten  V.  State,  54  Ind.  62. 
See,  also,  Deming  v.  State,  23  Id. 
410.  See,  also,  Dupre  v.  McCright, 
9  La.  An.  146.  A  provision  that 
may  be  waived  by  tbe  party  for 
whose  protection  it  is  intended,  can- 
not be  invoked  by  anyone  else  to 
invalidate  the  contract :  Bennet  v. 
Mattingly,  110  Ind.  197 ;  Beecher 
V.  Rolling  Mill  Co..  46  Mich.  108, 
where  it  is  said :  '*  Couits  often 
speak  of  acts  and  contracts  as  void 


when  they  mean  no  more  than 
that  some  party  has  a  right  to 
avoid  them  . .  .  Legislators  some- 
times use  language  with  equal 
want  of  exact  accuracy;  and  when 
tbey  say  that  some  act  or  contract 
shall  not  be  of  any  force  or  effect, 
mean  perhaps  no  more  than  this, 
that  at  the  option  of  those  for 
whose  benefit  the  provision  was 
made,  it  shall  be  voidable  and 
have  no  force  or  effect  as  against 
their  interests," — cit. :  Green  v. 
Kemp,  13  Mass.  616 ;  Terrill  v. 
Auchaner,  14  Ohio  St.  60 ;  State  ▼. 
Richmond,  26  N.  U.  282. 

*^  See  Weidenhamsr  v.  Bertie, 
108  Pa.  St.  448. 

(a)  Graham  ▼.  Ingleby,  1  £Zr 
051. 
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the  expiration  of  which,  in  default  of  sach  affidavit,  the 
plaintiff  is  entitled  to  judgment,  may  be  waived  by  the  plaint- 
iff ;  so  that,  if  he  does  not  ask  for  judgment  until  some  time 
after  the  expiration  of  that  period,  an  affidavit  filed  since 
the  same,  if  before  actual  motion  for  judgment,  is  in  time."* 
And  a  plaintiff  may  waive  his  right  to  question  the  sufficiency 
of  an  affidavit  of  defence  filed,  by  obtaining  a  rule  upon  the 
defendant  to  plead  and  taking  other  steps  in  the  cause  ;***  or 
he  may  waive  altogether  his  right  of  requiring  the  defendant 
to  file  an  affidavit  of  defence,  or  of  asking  for  judgment  for 
want  of  it,  by  taking  out  a  rule  to  arbitrate.***  Similarly^ 
the  party  interested  may  waive  the  legal  formalities  in  the 
execution  of  a  writ  for  the  sale  of  real  estate,'**  as  well  as  the 
provisions  of  a  statute  requiring  the  sale  of  land  upon 
execution  to  be  made  in  separate  lots  or  parcels,  instead  of 
as  a  whole.***]  Under  the  13  &  14  Vict.  c.  61,  s.  14,  which 
gave  an  appeal  from  a  County  Court,  provided  the  appellant, 
within  ten  days,  gave  notice  of  appeal  and  security  for  costs ; 
and  after  directing  that  the  appeal  should  be  in  the  form  of 
a  case,  enacted  that  no  judgment  of  a  County  Court  Judge 
should  be  removed  into  any  other  court,  except  in  the  manner 
and  under  the  provisions  above  mentioned  ;  it  was  held  that 
the  want  of  due  notice  and  security  might  bo  waived.  The 
provision  was  intended  for  the  benefit  of  the  respondent,  and 
was  not  a  matter  of  public  concern  {a).  [So,  a  defect  in  a 
recognizance  for  an  appeal  from  an  award  of  arbitrators  may 
be   waived.***]     So,  a  defendant,  even   in  a  criminal   case 


"»  Slocum  V.  Slooum.  8  Watts 
(Pa.)  3G7  :  Gillespie  v.  Smith,  18 
Pa.  St.  65 ;  Just  as,  under  an  act 
allowing  ten  days  for  the  filing  of 
an  answer,  it  was  held  that  the 
Intter  might  be  filed  at  any  time 
thereafter,  until  some  action  of 
the  court  or  of  the  adverse  party 
concluded  the  right :  Lewis  v. 
Labauvc.  18  La.  An.  882. 

»w  O'Neal  V.  Uupp,  23  Pa.  St. 
895.  See,  also,  Morrison  v.  Under- 
wood, 5  Cush.  (Mass.)  52:  Sey- 
mour V.  Judd,  2  N.  Y.  464. 

>"  Lusk  V.  Garrett,  6  Watts  & 
8.  (Pa.)  89. 

*"  St.  Bartholomew's  Church  v. 
Wood,  80  Pa.  St.  219. 


'••  Cunningham  v.  Cassidy,  17 
N.  y.  276.     See  ante,  §  814. 

(a)  Park  Oate  Iron  Co.  v. 
CoHtes.  L.  R.  5  C.  P.  634.  See, 
also.  R.  V.  Long,  1  Q.  B.  740; 
Tyerman  v.  Smiih,  2  E.  &  B.  7,9, 
25  L.  J.  259  ;  Freeman  v.  Riail,  4 
B.  &  S.  174  ;  Palmer  v.  Metrop. 
R.  Co.,  81  L.  J.  Q.  B.  259  ;  lie 
Regent  U.  S.  Stores.  L.  R.  8  Ch. 
75.  r^.  P.,  as  to  notice.  Goss  v. 
Davis.  21  Ala.  479 ;  Hill  v.  Bow- 
den,  8  La.  An.  258.  But  see 
contra,  Be  Gold  Str.,  2  Dak.  89.] 

»*•  Walter  v.  Bechtol,  6  Rawle 
(Pa.)  228  ;  Clarke  v.  McAnulty,  8 
Serg.  &  R.  (Pa.)  864  ;  Weidncr  v. 
Matthews.  U  Pa.  St.  886. 
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before  a  jastice  of  tho  peace,  maj  waive  anj  irregularity 
in  the  aammons,  or  dispense  with  the  snmmons  alto- 
gether ;  and  he  does  so,  not,  indeed,  by  appearing  merely 
(a),  but  by  appearing  and  entering  on  the  ease  on  its 
merits ;  for  he  would  not  be  allowed  to  take  bis  chance  of 
prevailing  on  the  merits,  and  at  the  same  time  to  reserve  his 
objections  to  a  preliminary  irregularity  (J).  So,  where  a 
statute  requires  justices  to  make  known  to  a  party  his  right 
to  appeal,  and  the  steps  necessary  to  carry  out  this  right, 
such  as  giving  notice  of  appeal  and  entering  into  recogni- 
zances ;  the  party  may  waive  this  provision,  and  does  so  by 
declaring  that  he  does  not  intend  to  appeal  (o). 

§  446.   No  Waiver  ai  against  Public  Policy  or  Rights  of  Others. 

— But  when  public  policy  requires  the  observance  of  the 
provision,  it  cannot  be  waived  by  an  individual.  Privatorum 
conventio  juri  publico  non  derogat  {d).  Private  compacts 
are  not  permitted  either  to  render  that  sufficient,  between 
themselves,  which  the  law  declares  essentially  insufficient ;  or 
to  impair  the  integrity  of  a  rule  necessary  for  the  common 
welfare;  such, for  instance,  as  the  enactment  which  requires 
the  attestation  of  wills  {e).  Thus,  the  invalidity  of  the  service 
of  a  writ  on  a  Sunday  cannot  be  waived  ;  for  it  is  a  matter 
of  public  policy  that  no  such  proceeding  should  take  place  on 
Sunday  (J*).  It  is  said  to  be  a  general  understanding  in  the 
profession  that  a  prisoner  can  consent  to  nothing;  at  least  in 
the  coui'se  of  his  trial  (g).  In  criminal  matters,  a  person 
cannot  waive  what  the  law  requires  (A).  Where,  upon  a  trial 
for  felony,  the  jury  was  discharged,  and,  at  the  new  trial, 
some  of  the  witnesses,  after  being  sworn,  had  their  evidence 

(a)  R.  V.  Carnarvon,  5  Nev.  &  Scoiten  v.  State,  61  Ind.  52 ;  and 

M.  364.  ante,  §  444.1 

\b)  R.  V.  Barrett,  1  Salk.  883  ;  (e)  %i-  Wilson,   J.,   in  Haberg- 

R.  V.  Johnson,  1  Stra.  261 ;  R.  v.  ham  v.   Vincent,  2  Ves.  J.    227. 

Aiken,  3  Burr.  1785 ;  R.  v.  Stone,  See  New  York  Civ.   Code.  Art. 

1  East.  639  ;  R.  v    Berry,  28  L.  J.  1968,  u.  2. 

M.  C.  86 ;  R.  v.  Fletcher,  L.  R.  1  (/)  Taylor  v.  Phillips.  8  East, 

O.  C.  320 ;  R.  v.  Smith,  Id.  110  ;  155. 

R.  V.   VViddop,  L.  R.  2  C.   C.  8 ;  (g)  Per  cur.  in  R  v.  Bertrand, 

Bolton  V.  Bolion,  2  Ch.  D.  217.  L.  R  1  P.  C.  620. 

(c)  R.  V.  Yorkshire,  8  M.  &  8.  (h)  Per  M.   Smith,  J.,  in  Park 

493.  Gate  Iron  Co.  v.  Coates,  L.  R  5 

id)  Dig.  50.  17,  45.    [See,  also.  C.  P.  639. 
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read  over  to  theip  by  tlie  judge  from  his  notes,  and  the 
oounec]  for  the  Crown  and  tlie  prisoner  had  afterwards  liberty 
to  examine  and  cross-examine  them  ;  it  was  held  that  this 
course  of  proceeding  vitiated  the  trial,  and  that  the  consent 
or  acquiescence  of  the  prisoner  did  not  cure  the  irregular- 
ity (a).  Tlie  object  of  a  criminal  trial,  it  was  observed,  was 
the  administration  of  justice  in  a  course  as  free  from  doubt 
or  chance  of  miscarriage  as  human  administration  of  it  can 
be  ;  not  the  interests  of  either  party."'  [Nor,  of  course,  can 
H  party  consent  to  the  violation  of  a  statute  not  made  for 
his  benefit,  but  for  the  security  of  another ;  as,  where  an  act 
forbids  a  warehouseman  to  sell,  incumber,  ship  or  transfer 
an}'  goods,  etc.,  for  which  he  shall  have  given  a  receipt, 
without  the  return  of  the  receipt, — an  act  intended  to  protect 
advances  made  on  the  faith  of  the  fact  that  the  goods 
desciibed  in  the  receipt,  which  the  act  makes  negotiable,  are 
actually  in  store,  and  not  for  the  protection  of  the  depositor, 
— the  consent  of  the  latter  to  the  shipping  of  the  goods  with- 
out a  return  of  the  receipt  would  not  relieve  the  warehouse- 


man."T 


§  447.  No  Waivar  of  Want  of  Jnrifldiotlon. — Consent  cannot 
give  jurisdiction  (J) ;  and  therefore  any  statutory  provision 
which  goes  to  the  jurisdiction  does  not  admit  of  waiver/** 


(a)  R.  V.  Bert  rand,  ubi  sup.  ; 
and  see  R.  v.  Bloxham.  6  Q.  B. 
528 ;  per  Pollock,  C.  B.,  and  Alder- 
son.  B.,  in  Graham  v,  Insleby,  1 
Ex.  651.  Comp.  R.  v.  Tliornhill, 
8  C.  &  P.  575.  See  Exp.  Best,  18 
Ch.  D.  488,  51  L.  J.  Cli.  293. 

1*^  A  law  requiring:  the  checking 
of  trains  in  passing  a  road  crossing 
(held  to  Jipply  to  street  crossings 
in  a  city)  Would  not  be  waived  by 
the  matter  of  opening  streets  and 
the  failure  of  a  city  to  exercise 
the  power  of  regulating  the 
running  of  trains  over  its  streets, 
if  conferred  upon  it  by  the  Legis- 
lature :  Ceutr.  R.  R.  Co.  v.  Rus- 
sell. 75  Ga.  810. 

»w  Bucher  v.  Com'th,  108  Pa.  8%. 
528.  633. 

(b)  Lawrence  v.  Wllcock,  11  A. 
&  E.   041 ;  Lismore  v.  Beadle,  1 


Dowl.  N.  8.  666  ;  Exp.  Robertson, 
20  Eq.  788  ;  Jackson  v.  Beaumont, 
11  Ex.  808,  24  L.  J.  301.  [But 
where  a  court,  e.  g.,  in  Pennsyl- 
vania, the  court  of  Quarter  Ses- 
sions, has  general  jurisdiction  over 
awarding  damages,  although  in  a 
particular  proceeding  that  juris- 
diction is  vested  in  another  court, 
yet  a  city  haTin<;  invoked  Lhe 
general  jurisdiction  of  the  Q.  S. 
for  those  purposes,  will  not,  after 
the  proceedings  have  taken  their 
course,  without  objection  and 
been  jjerfected,  be  allowed  to 
raise  the  question  of  jurisdiction, 
in  order  to  avoid  the  payment  of 
the  damages  assessed  foi'  the  land 
taken  :  lie  Spring  Str. ,  1 12  Pa.  bt. 
268.1 
"<^See  Cooley,  C.  L.,  498,  606. 
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It  was  held  that  the  provision  of  the  20  &  21  Yict  c  43, 
wliich  requires  the  appellant  from  a  decision  of  justices  to 
transmit  the  case  in  three  days  to  the  court  of  appeal,  could 
not  be  waived  bj  the  respondent,  on  the  ground  either  that 
it  went  to  the  jurisdiction,  or  that  it  related  to  a  criminal 
case,  or  that  the  justices  had  an  interest  in  the  observance  of 
the  rule  {a).  [Where  an  act  extending  the  jurisdiction  of 
justices  of  the  peace  to  attachment  executions,  provided  that 
^'  tlie  wages  of  any  laborer,  or  the  salary  of  any  person 
in  public  or  private  employment,  shall  not  be  liable  to 
attachment  in  the  hands  of  the  employer,"  it  was  held 
that  the  defect  was  one  of  jurisdiction  and  could  not  be 
waived.***] 

§  448.  BstoppAl  from  Olalming  Benefit  of  Stotute. — It  may  be 
added  here,  that  a  person  is  sometimes  estopped  by  his  own 
conduct,  from  availing  himself  of  legislative  provisions 
intended  for  his  benefit.  For  instance,  a  prisoner  for  debt, 
representing  a  person  to  be  an  attorney,  to  attest  a  warrant 
of  attorney,  who  did  not  belong  to  that  profession,  could  not 
afterwards  be  allowed  to  impeach  the  warrant  on  the  ground 
of  inadequate  attestation  {b) ;  and  the  grantee  of  an  annuity, 
on  whom  the  duty  is  cast  of  enrolling  the  deed  of  grant, 
would  be  estopped  from  taking  any  advantage  from  his 
neglect  to  enroll  it  {c).  [So,  although  a  borrower  cannot,  by 
a  contemporaneous  prospective  agreement  waive  the  pro- 
visions of  the  usury  laws,*"  yet  the  right  to  set  up  the  defence 
-uf  usury  may  be  lost  by  him  who  would  be  entitled  to  set  it 
up ;  as,  where  his  agent  represented  to  the  lender  buying  a 
note  and  mortgage  that  the  same  was  an  honest  debt  and 
M'ould  be  paid;"'  or  where  the  borrower,  being  the  mortgagor, 


{a)  Morcan  v.  Edwards,  5  H.  & 
N.  415  ;  Peacock  v.  R.,  4  C.  B.  N. 
^.  264.  27  L.  J.  28d.  Comp. 
Pi'tcrs  V.  Sbeehan,  16  M.  &  W. 
^la  ;  Great  N.  U.  Co.  v..  Ivelt.  2 
Q.  B.  D.  284  ;  R.  v.  Hughes.  4  Q. 
B.  1).  615.  See  the  remarks  in 
Park  Gate  Iron  Co.  v.  Coates,  L. 
n.  5  C.  P.  6a4,  dubit.  Keating,  J.  ; 
Bennett  v.  Atkins,  4  C.  P.  D.  80. 

1*0  Firmstone  v.  Mack,  49  Pa.  8t. 


887.    See  ante,  g  444. 

(J)  Joyce  V.  Booth.  1  B.  &  P.  97; 
Cox  Y.  Cannon,  4  Bing.  N.  C. 
458. 

(p)  Molton  V.  Camroux,  4  Ex.  17; 
Turner  v.  Browne,  8  C.  B.  157.  • 

»"  Bosler  v.  Rheem,  73  Pa.  St 
54;  Mabee  v.  Crozier,  22  Hun 
(N.  Y.)  264. 

itt  Sage  Y.  McLaughlin,  84  Wis. 
550. 
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allows  the  property  to  be  sold  under  a  foreclosare,  without 
attempting  to  avoid  the  mortgage,"*  In  snch  cases,  the 
borrower  would  be  estopped  from  asserting  his  rights  under 
the  usury  laws,  and  affecting  innocent  purchasers  with  the 
consequences  thereof,*"*] 

lo  Elliott  T.  Wood,   G8  Barb.        >m  gee.  also,  Wearer  t.  Luts,  109 
<N.  T.)  285.  Pft.  St.  508,  ante,  g  444. 
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It  was  held  that  the  provision  of  the  20  &  21  Yict.  c.  43, 
wliich  requires  the  appellant  from  a  decision  of  justices  to 
transmit  the  case  in  three  days  to  the  court  of  appeal,  could 
not  be  waived  by  the  respondent,  on  the  ground  either  that 
it  went  to  the  jurisdiction,  or  that  it  related  to  a  criminal 
case,  or  that  the  justices  had  an  interest  in  the  observance  of 
tlie  rule  {a).  [Where  an  act  extending  the  jurisdiction  of 
justices  of  the  peace  to  attachment  executions,  provided  that 
*'  the  wages  of  any  laborer,  or  the  salary  of  any  person 
in  public  or  private  employment,  shall  not  be  liable  to 
attachment  in  the  hands  of  the  employer,"  it  was  held 
that  the  defect  was  one  of  jurisdiction  and  could  not  be 
waived.*"] 

§  448.  BstoppAl  from  Olalming  Benefit  of  Statute. — It  may   be 

added  here,  that  a  person  is  sometimes  estopped  by  his  own 
conduct,  from  availing  himself  of  legislative  provisions 
intended  for  his  benefit.  For  instance,  a  prisoner  for  debt, 
representing  a  person  to  be  an  attorney,  to  attest  a  warrant 
of  attorney,  who  did  not  belong  to  that  profession,  could  not 
afterwards  be  allowed  to  impeach  the  warrant  on  the  ground 
of  inadequate  attestation  (5);  and  the  grantee  of  an  annuity, 
on  whom  the  duty  is  cast  of  enrolling  the  deed  of  grant, 
would  be  estopped  from  taking  any.  advantage  from  his 
neglect  to  enroll  it  (c),  [So,  although  a  borrower  cannot,  by 
n  contemporaneous  prospective  agreement  waive  the  pro- 
visions of  the  usury  laws,*"  yet  the  right  to  set  up  the  defence 
of  usury  may  be  lost  by  him  who  would  be  entitled  to  set  it 
up ;  as,  where  his  agent  represented  to  the  lender  buying  a 
note  and  mortgage  that  the  same  was  an  honest  debt  and 
Avould  be  paid;*"  or  where  the  borrower,  being  the  mortgagor, 


(a)  Morsran  v.  Edwards,  5  H.  & 
N.  415  ;  Peacock  v,  R.  4  C.  B.  N. 
S.  264,  27  L.  J.  22d.  Comp. 
Pi-ters  V.  Sheehan,  16  M.  &  W. 
21iJ;  GreatM.  U.  Co.  v..Ivett,  2 
Q.  B.  D.  284  ;  R.  v.  Hughes,  4  Q. 
B.  D.  613.  See  the  remarks  in 
Park  Gate  Iron  Co.  v.  Coates,  L. 
li.  5  C.  P.  634,  dubit.  Keating.  J.  ; 
Bennett  v.  Atkins,  4  C.  P.  D.  80. 

i««  Firmstone  v.  Mack,  49  Pa.  8t. 


387.    See  ante.  §  444. 

(b)  Joyce  v.  Booth,  1  B.  &  P.  97; 
Cox  y.  Cannon,  4  Bing.  N.  C. 
458. 

(c)  Molton  V.  Camroux,  4  Ex.  17; 
Turner  v,  Browne,  8  C.  B.  157.- 

"»  Bosler  v.  Rheem,  73  Pa.  St. 
54;  Mabee  v.  Crozler,  22  Hun 
(N  Y )  264, 

>'«  Sage  Y.  McLaughlin,  84  Wis. 
550. 
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allows  tbe  property  to  be  sold  under  a  foreclosare,  without 
attempting  to  avoid  the  mortgage.'**  In  sach  cases,  the 
borrower  would  be  estopped  from  asserting  his  rights  under 
the  usury  laws,  and  affecting  innocent  purchasers  with  the 
consequences  thereof.***] 

lo  Elliott  T.  Wood,  G8  Barb.        ^^  gee,  also,  Wearer  y.  Luts,  109 
iN.  T.)  285.  PtL  St.  508,  ante,  g  444. 
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It  was  held  that  the  provision  of  the  20  &  21  Yict.  c.  43, 
wliich  requires  the  appellant  from  a  decision  of  jasticcs  to 
transmit  the  case  in  three  days  to  the  court  of  appeal,  could 
not  be  waived  by  the  respondent,  on  the  ground  either  that 
it  went  to  the  jnrisdiction,  or  that  it  related  to  a  criminal 
case,  or  that  the  justices  had  an  interest  in  the  observance  of 
tlie  rule  {a).  [Where  an  act  extending  the  jurisdiction  of 
justices  of  the  peace  to  attachment  executions,  provided  that 
*'  the  wages  of  any  laborer,  or  the  salary  of  any  person 
in  public  or  private  employment,  shall  not  be  liable  to 
attachment  in  the  hands  of  the  employer,"  it  was  held 
that  the  defect  was  one  of  jurisdiction  and  could  not  be 
waived.***] 

§  448.  Bstoppel  from  daiming  Benefit  of  Statute. — It  may  be 
added  here,  that  a  person  is  sometimes  estopped  by  his  own 
conduct,  from  availing  himself  of  legislative  provisions 
intended  for  his  benefit.  For  instance,  a  prisoner  for  debt, 
representing  a  person  to  be  an  attorney,  to  attest  a  warrant 
of  attorney,  who  did  not  belong  to  that  profession,  could  not 
afterwards  be  allowed  to  impeach  the  warrant  on  the  ground 
•of  inadequate  attestation  {b) ;  and  the  grantee  of  an  annuity, 
on  whom  the  duty  is  cast  of  enrolling  the  deed  of  grant, 
would  be  estopped  from  taking  any  advantage  from  his 
neglect  to  enroll  it  (c).  [So,  although  a  borrower  cannot,  by 
a  contemporaneous  prospective  agreement  waive  the  pro- 
visions of  the  usury  laws,*"  yet  the  right  to  set  up  the  defence 
-uf  usury  may  be  lost  by  him  who  would  be  entitled  to  set  it 
up ;  as,  where  his  agent  represented  to  the  lender  buying  a 
note  and  mortgage  that  the  same  was  an  honest  debt  and 
Avould  be  paid;***  or  where  the  borrower,  being  the  mortgagor, 


{a)  Morcan  v.  Edwards,  5  H.  & 
N.  415  ;  Peac<^ck  v.  R,  4  C.  B.  N. 
1^.  264,  27  L.  J.  220.  Comp. 
Pi'teif?  V.  Sbeehan,  16  M.  &  W. 
^13;  Great,  N.  U.  Co.  v..Ivett,  2 
Q.  B.  D.  284  ;  R.  v.  Hughes,  4  Q. 
B.  1).  615.  See  the  remarks  in 
Park  Gate  Iron  Co.  v.  Coates,  L. 
Ji.  5  C.  P.  634,  dubit.  Keating.  J. ; 
Bennett  v.  Atkins,  4  C.  P.  D.  80. 

i««  Firmstone  v.  Mack,  49  Pa.  St. 


887.     See  ante,  §  444. 

(b)  Joyce  v.  Booth,  1  B.  &  P.  97; 
Cqx  y.  Cannon,  4  Bing.  N.  C. 
458. 

(c)  Molton  V.  Camroux,  4  Ex.  17; 
Turner  v.  Browne,  8  C.  B^  157.« 

»"  Bosler  v.  Rheem.  73  Pa.  St 
54;  Mabee  v.  Crozier,  22  Hun 
(N.  Y.)  264. 

><*  Sage  Y.  McLaughlin,  84  Wis. 
550. 
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allows  the  property  to  be  sold  under  a  forecloeare,  without 
•attempting  to  avoid  the  mortgiEige."*  In  sach  cases,  the 
borrower  would  be  estopped  from  asserting  his  rights  under 
the  usury  laws,  and  affecting  innocent  purchasers  with  the 
consequences  thereof.***] 

<o  Elliott  T.  Wood,   G8  Barb.        >m  gee,  also,  Wearer  y.  Luts,  109 
<N.  T.)  285.  Pa.  St.  508,  ante,  g  444. 
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It  was  held  that  the  provision  of  the  20  &  21  Yict.  c  43, 
which  reqnires  the  appellant  from  a  decision  of  JQBtices  to 
transmit  the  case  in  three  days  to  the  court  of  appeal,  could 
not  be  waived  by  the  respondent,  on  the  ground  either  that 
it  went  to  the  jurisdiction,  or  that  it  related  to  a  criminal 
case,  or  that  the  justices  had  an  interest  in  the  observance  of 
the  rule  (a).  [Where  an  act  extending  the  jurisdiction  of 
justices  of  the  peace  to  attachment  executions,  provided  that 
*'  the  wages  of  any  laborer,  or  the  salary  of  any  person 
in  public  or  private  employment,  shall  not  be  liable  to 
attachment  in  the  hands  of  the  employer,"  it  was  held 
that  the  defect  was  one  of  jurisdiction  and  could  not  be 
waived.***] 

§  44S.  Bstoppel  from  Claiming  Benefit  of  Stotute. — It  may  be 
added  here,  that  a  person  is  sometimes  estopped  by  his  own 
conduct,  from  availing  himself  of  legislative  provisions 
intended  for  his  benefit.  For  instance,  a  prisoner  for  debt, 
representing  a  person  to  be  an  attorney,  to  attest  a  warrant 
of  attorney,  who  did  not  belong  to  that  profession,  could  not 
afterwards  be  allowed  to  impeach  the  warrant  on  the  ground 
•of  inadequate  attestation  {b) ;  and  the  grantee  of  an  annuity, 
on  whom  the  duty  is  cast  of  enrolling  the  deed  of  grant, 
would  be  estopped  from  taking  any  advantage  from  his 
neglect  to  enroll  it  (<?).  [So,  although  a  borrower  cannot,  by 
i\  contemporaneous  prospective  agreement  waive  the  pro- 
visions of  the  nsury  laws,'"  yet  the  right  to  set  up  the  defence 
oi  usury  may  be  lost  by  him  who  would  be  entitled  to  set  it 
up ;  as,  where  his  agent  represented  to  the  lender  buying  a 
note  and  mortgage  that  the  same  was  an  honest  debt  and 
Avould  be  paid;***  or  where  the  borrower,  being  the  mortgagor. 


{a)  Morcran  v.  Edwards,  5  H.  & 
N.  415  ;  Peac<^ck  v.  R.  4  C.  B.  N. 
^.  264,  27  L.  J.  229.  Comp. 
Pi'ters  V.  Sheehan,  16  M.  &  W. 
213;  Great  N.  U.  Co.  v..Ivett,  2 
Q.  B.  D.  284  ;  R.  v.  Hughes,  4  Q. 
B.  D.  615.  See  the  remarks  in 
Park  Gate  Iron  Co.  v.  Coates,  L. 
R  5  C.  P.  634,  dubit.  Keating.  J. ; 
Bennett  v.  Atkins,  4  C.  P.  D.  80. 

i<«  Firmstone  v.  Mack,  49  Pa.  St. 


887.    See  ante,  §  444. 

(b)  Joyce  v.  Booth,  1  B.  &  P.  97; 
Cqx  y.  Cannon,  4  Bing.  N.  C. 
458. 

(c)  Molton  V.  Camroux,  4  Ex.  17; 
Turner  v.  Browne,  8  C.  B^  157. • 

»"  Bosler  v.  Rheem,  73  Pa.  St 
54;  Mabee  v.  Crozier,  22  Hun 
(N.  Y.)  264, 

>«  Sage  Y.  McLaughlin,  84  Wis. 
550. 
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allows  the  property  to  be  Bold  under  a  forecloeare,  without 
iittempting  to  avoid  the  mortgiEige."*  In  each  caees,  the 
borrower  woald  be  estopped  from  asserting  his  rights  under 
the  usury  laws,  and  affecting  innocent  purchasers  with  the 
eonseqnences  thereof,***] 

lo  Elliott  T.  Wood,   G8  Barb.        >m  gee,  also,  Wearer  y.  Luts,  109 
<N.  T.)  285.  Fa.  St.  508,  ante,  g  444. 
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It  was  held  that  the  provision  of  the  20  &  21  Yict.  c.  43, 
wliich  reqnires  the  appellant  from  a  decision  of  joBticee  to 
transmit  the  case  in  three  days  to  the  court  of  appeal,  could 
not  be  waived  by  the  respondent,  on  the  ground  either  that 
it  went  to  the  jurisdiction,  or  that  it  related  to  a  criminal 
case,  or  that  the  justices  had  an  interest  in  tlie  observance  of 
tl»e  rule  {a),  [Where  an  act  extending  the  jurisdiction  of 
justices  of  the  peace  to  attachment  executions,  provided  that 
^^  the  wages  of  any  laborer,  or  the  salary  of  any  person 
in  public  or  private  employment,  shall  not  be  liable  to 
attachment  in  the  hands  of  the  employer,"  it  was  held 
that  the  defect  was  one  of  jurisdiction  and  could  not  be 
waived.***] 

§  448.  BstoppAl  from  Claiming  Benefit  of  Statute. — It  may  be 
added  here,  that  a  person  is  sometimes  estopped  by  his  own 
conduct,  from  availing  himself  of  legislative  provisions 
intended  for  his  benefit.  For  instance,  a  prisoner  for  debt, 
representing  a  person  to  be  an  attorney,  to  attest  a  warrant 
of  attorney,  who  did  not  belong  to  that  profession,  could  not 
afterwards  be  allowed  to  impeach  the  warrant  on  the  ground 
•of  inadequate  attestation  {b) ;  and  the  grantee  of  an  annuity, 
on  whom  the  duty  is  cast  of  enrolling  the  deed  of  grant, 
would  be  estopped  from  taking  any  advantage  from  his 
neglect  to  enroll  it  (c).  [So,  although  a  borrower  cannot,  by 
i\  contemporaneous  prospective  agreement  waive  the  pro- 
visions of  the  usury  laws,*"  yet  the  right  to  set  up  the  defence 
-uf  usury  may  be  lost  by  him  who  would  be  entitled  to  set  it 
up ;  as,  where  his  agent  represented  to  the  lender  buying  a 
note  and  mortgage  that  the  same  was  an  honest  debt  and 
would  be  paid;*"  or  where  the  borrower,  being  the  mortgagor. 


{a)  Morcan  v.  Edwards,  5  H.  & 
N.  415  ;  Peac<^ck  v.  R,  4  C.  B.  N. 
S.  264,  27  L.  J.  229.  Comp. 
Pi-tors  V.  Sheehan,  16  M.  &  W. 
^13;  Great  N.  U.  Co.  v..Ivett,  2 
Q.  B.  D.  284  ;  R.  v.  Hughes,  4  Q. 
B.  D.  615.  See  the  remarks  in 
Park  Gate  Iron  Co.  v.  Coates,  L. 
li.  6  C.  P.  634,  dubit.  Keating.  J.  ; 
Bennett  v.  Atkins,  4  C.  P.  D.  80. 

>*«  Firmstone  v.  Mack,  49  Pa.  8t. 


887.    See  ante,  §  444. 

(b)  Joyce  v.  Booth,  1  B.  &  P.  97; 
Oqx  y.  Cannon,  4  Bing.  N.  C. 
458. 

(c)  Molton  V.  Cnmroux,  4  Ex.  17; 
Turner  v.  Browne,  8  C.  B^  157.« 

»"  Bosler  v.  Rheem,  72  Pa.  St 
54 ;  Mabee  v.  Crozier,  23  Hun 
(N.  Y.)  264, 

>«  Sage  Y.  McLaughlin,  84  Wis. 
550. 
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allows  the  property  to  be  Bold  under  a  forecloeare,  without 
attempting  to  avoid  the  mort^Etge.***  In  such  cases,  the 
borrower  woald  be  estopped  from  asserting  his  rights  ander 
the  usury  laws,  and  affecting  innocent  purchasers  with  the 
eonsequences  thereof.*"*] 

lo  Elliott  T.  Wood,   G8  Barb.        ^^  gee,  eIbo,  Wearer  y.  Luts,  109 
<N.  T.)d85.  Pa.  St.  508,  ante,  g  444. 
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CHAPTER  XVI. 

Effect  of  Statutk  upon  Contracts  hadb  in  Contraven- 
tion THEREOF.    Public  and  Pbivatb  Implied  Remedies. 

§  449.  Distinction  between  Void  and  Illegal  Contracta. 

§  450.  Contracts  Prohibited  under  Penalty. 

g  451.  Contracta  Founded  on  Illegal  Consideration. 

§  452.  Contracts  Connected  with,  Promoting,  Involying  or  Gi^owing  out 
of  Illegal  Acts. 

§  454.  Sales  for  Illegal  Purposes. 

^  455.  Forms,  etc.,  of  Contracts  Prescribed  by  Statute. 

§  456.  Effect  on  Contracts  of  Absence  of  Statutory  PersonaUQualiflca- 
tlons 

§  457.  When  Contract  contrary  to  Statute  Upheld.    Revenue  Laws. 

§  45d.  Statute  Operating  on  Particular  Party  or  Declaring  Particular 
Result. 

g  459.  Statute  made  for  Protection  of  One  Party.     Remoteness. 

§  400.  Partial  Illegality  of  Contract. 

§  461.  Effect  of  Statute  Rendering  Performance  of  Contract  IllegaL 

g  463.  Statute  Implies  Means  of  Enforcement. 

§  464.  Implied  Remedies  Where  an  Act  Prohibits  or  Commands  Some- 
thing Public. 

g  465.  Statute  Creating  Obligation  and  giving  Remedy  in  Same  Section. 

§  466.  Statute  Creating  Obligation  to  Pay  Money. 

§  467.  Statute  Creating  Public  Duty  and  giving  Remedy,  in  Different 
Sections. 

§  468.  Same  Rule  as  to  Private  Duties. 

g  469.  Where  Third  Parties  Interested  in  Duties  or  Prohibitions. 

g  470.  Non-performance  of  New  Duty,  etc.  Penalty  Recoverable  by 
Aggrieved  Party. 

g  471.  Right  of  Action  Limited  to  those  Directly  within  Gist  of  Enact- 
ment. 

g  472.  Former  Latitude  in  this  Respect    Later  Rule. 

g  478.  Special  Injury  by  Breach  of  Public  Duty  Necessary  for  Action. 
Remoteness. 

g  474.  Statutes  Foreign  to  Individual  Interests  give  no  Private  Action. 

§  449.  Distinction  b«tweeu  Void  and  Illegal  Oontraots. — A  con- 
tract is  not  illegal  merely  bccanse  it  is  void  or  not  enforce- 
able. An  Act,  for  instance,  which  limits  the  contracting  power 


§4*9] 


ILLEGAL  COI7TBAGT8. 


641 


of  a  company  to  certain  contracts  only,  does  not  thereby 
render  illegal,  though  it  leaves  void,  all  contracts  which  do 
not  fall  intra  vires  (a).  An  Act  which  provided  that  a 
professional  man  should  not  recover  on  a  contract,  unless  he 
was  duly  qualified,  would  make  the  contract  of  an  unquali- 
fied pereon  similarly  void,  but  not  illegal  (J).  But  when  a 
statute  prohibits  an  act,  any  contract  made  respecting  it  is 
illegal  as  well  as  void  (c).  What  has  been  done  in  con- 
tr.u'ontion  of  an  Act  of  Parh'ament,  it  has  been  said,  cannot 
be  made  the  subject  of  an  action  (d).  Thus,  as  the  Metro- 
politan Building  Act  prohibits  the  use  of  combustible 
materials  for  building  walls  in  the  metropolis,  the  builder 
of  any  such  walls  could  not  maintain  an  action  for  the  price 
of  erecting  them  (e).  A  waterman  being  prohibited  by 
statute  from  taking  an  apprentice,  unless  he  was  the  occu- 
pier of  a  tenement  wherein  to  lodge  him  ;  it  was  held  that 
no  settlement  was  gained  by  service  under  an  indenture  of 
apprenticeship  made  contrary  to  this  provision  (f).  [So, 
where  an  act  prohibits  the  employment  of  a  certain  class  of 
minors  in  manufacturing  establishments,  no  right  of  action 
accrnes  for  wages  earned  by  a  minor  falling  within  that 
category  and  prohibition  ;'  for  no  rights  can  spring  from 
a  void  and  prohibited  contract."  A  federal  statute 
declaring  all  assignment  of  mail  contracts  with  the  United 
States  null  and  void,  a  partial  assignment  of  such  a  contract 
will  not  support  a  promise  to  pay  for  the  interest  thus 
attempted  to  be  assigned.'  So,  agreements  to  sell  rights  to 
a  future  succession  for  a  particular  consideration,  being 
prohibited,  are  held  void  in  Louisiana.*     Again,  where  an 


(a)  See  ex.  gr.  Ashbnry  R.  Co. 
V.  Uic'he,  L.  R.  7  H.  L.  C58. 

{b)  Ex.  gr.,  55  Geo.  3.  c.  194  ;  21 
&  22  Vict  c.  90 ;  per  WiUes,  J.,  ia 
Turner  v.  Revnell,  14  C.  B.  N.  S. 
828,  82  L.  J.  i04  ;  Helps  v.  Glen- 
ister.  8  B.  &  C.  553 ;  Ilolgale  v. 
SUght,  2  L.  M.  &  P.  662. 

(c)  Barllett  v.  Vinor,  Carth.  253*. 
Redpalh  v.  AUen.  L.  R,  4  P.  C. 
511. 

(cf)  Per  Lord  EUenborough.  in 
Langton  v.  Hughes,  1  M.  &  S. 
593. 
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(e)  Stevens  v.  Gourley,  7  0.  B. 
N.  S.  99.  sup.  §  431. 

(/)  10  Geo.  2.  c.  81  ;  R.  v. 
Gnivesend,  8  B.  &  Ad.  240.  [Com- 
pare Reading  Overseers  v.  Cumru 
Overseers,  5  Binn.  (Pa.)  81.] 

»  Birkctl  V.  Chattcrton,  18  R.  I. 
299 

«  Glidden  v.  Strupler,  52  Pa.  St. 
400.  406. 

.» Nix  V.  Bell.  66  Ga.  664. 

*  Reed  v.  Crocker,  12  La.  An. 
486.  The  La.  Rev.  Civ.  Cf>dc. 
1875.  12.  declares  that  whatever  is 
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act,  imposed  a  penalty  on  any  of  enumerated  series  of  gam- 
ing operations,  and  declared  every  contract,  note,  bill,  etc., 
given  or  entered  into  for  security  or  satisfaction  of  a  debt 
arising  from  such  operations  "  utterly  void  and  of  none 
effect,"  it  was  held  that  a  note  given  for  a  gaming  consid- 
eration was  void  even  in  the  hands  of  an  innocent  holder 
for  value.*]  "^ 

§  450.  OontraoU  Prohibited  Under  Penalty. — When  a  penalty 
18  imposed  for  doing  or  omitting  an  act,  the  act  or  omission 
is  thereby  prohibited  and  made  unlawful  ;*  for  a  statute 
would  not  inflict  a  penalty  on  what  was  lawful  {a).  Conse- 
quently, when  the  thing  in  respect  of  which  the  penalty  is 
imposed  is  a  contract,  it  is  illegal  and  void.  In  the  case 
above  cited,' the  Act  had  declared  that  it  should  not  be  law- 
ful to  take  the  apprentice,  and  imposed  a  penalty  for  doing 
so  (J),  and  in  another,  where  service  under  an  indenture  of 
apprenticeship  as  a  sweep  was  similarly  treated,  the  statute 
had  not  only  declared  the  apprenticeship  ^^  void,"  but  imposed 
a  penalty  on  the  master  {g),  [So,  where  a  statute,  besides 
declaring  the  transfer  of  a  government  contract  void, 
punishes  the  same  with  annulment  of  the  contract,  no  action 
can  be  maintained  upon  such  transfer.*]  The  joint  Stock 
Companies  Act,  7  &  8  Vict.  c.  110,  s.  24,  in  enacting  that 
every  promoter  of  a  company  concerned  in  making  contracts 
on  its  behalf  before  its  provisional  registration,  should  be 
subject  to  a  penalty  of  25Z.,  impliedly  rendered  every  such 
contract    illegal   and   therefore   void  (d).      [The   National 


done  in  contravention  of  a  prohibi- 
tory law  is  void,  although  the 
nullity  bo  not  formally  declared  : 
Stimson,  Amer.  Btat.  L.  p.  148, 
jj  1045. 

*  Harper  v.  Yonng,  112  Pa.  St. 
419;  Uiiger  v.  Boas,  13  Id.  600. 
But  it  said,  Ibid.,  at  p.  603,  that 
the  indorsee  of  such  a  note  may 
sue  the  iadorser  on  his  indorse- 
ment. 

*  See.  among  other  cases,  Clark 
V.  Ins.  Co.,  1  Story,  109  ;  Hnllett 
V.  Novion,  14  Johns.  (N.  Y.)  273  ; 
Bacon  V.  Lee,  4  Iowa,  490;  Mitchell 
V.  Smith,  1  Binn.  (Pa.)  110  ;  Lewis 
V.  Welch,  14  N.  H.  294  ;  Skelton 


V.  Blis^i,  7  Ind.  77 ;  also  cases 
infra. 

(a)  Fitr  Lord  Holt  in  Bnrtlett  v. 
Vinor,  ubi  sup. ;  per  Lord  Hatherley 
in  Jie  Cork,  etc.,  R.  Co.,  L.  R.  4 
Ch.  748. 

'  R.  V.  Gravesend,  8  B.  &  Ad. 
240.  ante.  S  449. 

(6)  10  Geo.  2,  c.  81  ;  R  v. 
Gravesend,  uW  sup. 

(c)  28  Geo.  8,  c.  48  R.  v.  Hips- 
well.  8  B.  &  C.  466. 

■  Turnbull  v.  Famsworth,  1 
Wash.  444. 

(d)  Bull  V.  Chapman  8  Kx.  444  ; 
and  see  Abbot  v  Rogers,  16  C.  B. 
277. 
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Ourrency  Act  of  3  June,  1864,  which  permits  national  banks 
to '' purchase,  hold  and  convey"  real  estate  in  certain  pre- 
scribed cases,  among  which  it  enumerates  ^'snch  as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  security  for  debts 
previously  contracted,"  having  provided  that  "such  asso- 
<;iation  shall  not  purchase  or  hold  real  estate  in  any  other 
case,"  etc.,  punishes  a  violation  of  any  provisions  of  the  act 
by  inflicting  personal  liability  upon  the  directors,  and, 
«ub  modo,  forfeiture  of  the  corporate  franchise.  It  was  held 
that  a  mortgage  taken  by  a  national  bank  to  secure  future 
discounts  was  absolutely  void,  and  that  the  assignee  for  the 
benefit  of  creditors  of  the  mortgagor  ipight  resist  its  enforce- 
ment upon  that  ground.*  So,  a  contract  between  a  citizen 
of  the  United  States  and  an  alien,  wliereby  the  former 
undertook  to  purchase  vessels  and  cargoes  in  his  own  name, 
for  the  latter,  to  equip,  register  and  navigate  them  in  the 
name  of  the  former,  for  the  use  of  the  latter,  and  in  like 
manner  to  import  the  return  cargo,  in  fraud  of  the  registry 
xind  revenue  acts  of  the  United  States,"  which  prohibited  such 
transactions  under  penalty  of  forfeiture  of  the  vessel,  with 
her  tackle,  apparel  and  furniture,  was  held  to  afford  no  basis 
for  an  action  in  American  courts."]  The  highway  Act,  5  ife 
S  Wm.  4,  c.  50,  s.  46,  in  imposing  a  penalty  of  ten  pounds 
on  a  road  surveyor  who  had  any  share  in  a  contract  for  sup- 
plying work  or  materials,  or  horse  labor,  for  any  of  his 
highways,  without  the  written  license  of  two  justices,  was 
equally  fatal  to  his  recovering  any  payment  for  such  supplies 
or  services  {a).  [So,  where  an  act  punishes  "  any  officer  of 
-any  county,  .  .  city,  or  town,  .  .  who  shall  contract 
directly  or  indirectly,  or  become  in  any  way  interested  in 
any  contract,  for  the  purchase  of  any  draft  or  order  on  the 
treasury,"  an  agreement  between  a  sheriff,  at  the  time  ex 
officio  collector  of  his  county,  and  another,  whereby  each 
was  to  furnish  equal  amounts  of  money  to  be  invested  in 
eounty  scrip,  the  profits  to  be  divided,  was  held  illegal  and 

•  Fowler  v.  Scully,  73  Pa.  St.  "  Maybin   v.   Coulon,  4  DalL 

456.  (Pa.)  298  ;  4  Yeates.  34. 

"  See  Act  81  Dec.  1793,  3  U.  S.  (a)  Barton  v.  Pigott,  L.  R.  10  Q. 

Laws  181.  B.  86. 
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void.'"  So,  under  the  Pennsylvania  statute  of  11  April,  1795, 
a  contract  for  th^  purchase  and  sale  of  lands  under  tlio 
Connecticut  title,  and  a  bond  given  for  the  purchase-money 
thereof,  were  held  illegal  and  void,  although  the  statute 
merely  inflicted  a  penalty  on  the  offender  against  its 
prohibition."]  The  50th  section  of  the  Merchant  Shipping 
Act  of  1854,  which  enacts  that  the  certificate  of  a  ship's 
registry  shall  be  used  only  for  the  navigation  of  the  ship,  and 
imposes  a  penalty  on  any  person  in  possession  of  it,  wlio 
refuses  to  give  it  up  to  the  person  entitled  to  its  custody  for 
the  purposes  of  navigation,  impliedly  prohibits  its  use  for 
any  other  purpose  ;  rendering  a  pledge  <Jf  it  illegal  and  void, 
and  giving  no  right  to  detain  it  even  against  the  pledgor,  if 
tlie  right  of  possession  and  property  is  vested  in  him  (a). 

§  451.  Contracts  Founded  on  Illagal  Oonsideration. — [It  has 
been  so  often  decided  as  to  have  become  a  sort  of  legal 
maxim,  that,  where  any  matter  or  thing  is  made  illegal  by 
statute,  whether  by  express  prohibition  or  by  being  made 
subject  to  a  penalty,  a  contract  founded  directly  upon  such 
matter  or  thing  as  its  supporting  consideration,  is  itself  ren- 
dered illegal  and  void,'^  as,  where  the  consideration  was 
brandy  manufactured  and  sold  in  violation  of  the  revenue 
laws,'*  or  smuggled  goods  ;"  or  work  done  with  a  threshing 
inacliino,  the  truckles  and  rod-boxes  of  which,  at  the  time  of 
the  work,  were  not  covered  or  inclosed  as  required  by  a 
statute  which  made  the  omission  of  these  precautions  for  the 
safety  of  persons  running  such  machines  punishable  as  a 
misdemeanor."] 


"  Read  v.  Sniilb.  60  Tex.  879. 

13  Mitchell  V.   Smith,    4    DaU. 
(Prt.)  269. 

(a)  Wiley  v.  Crawford.  1  E.  B. 
&  £.  253.  29  L.  J.  244,  80  Id.  819. 

"  See  1  Pars..  Contr.,  pp.  »456- 
469. 

>*  Creckmore    v.    Chitwood,    7 
Bush  (Ky.)  817. 

*•  Condon  v.  Walker,  1  Yeates 
(Pa.)  488. 

-  "  Ini^ersoll  v.  Bandall,  14  Minn. 
400.  bee.  also,  the  f oUowiDg  cases : 
Bell  V.  Quin,  2  Sandf.  (N.  Y.)  146; 
Nourse  v.  Pope,  18  Allen  (Mass.) 


87  ;  Bayley  v.  Taber,  5  Mass.  286  ; 
Wheeler  v.  Russell,  17  Id.  258  ; 
Farrar  v.  Barton,  5  Id.  895  ;  Stan- 
ley V.  Nelson,  28  Ala.  5l4 ;  Milton 
V.  Haden,  82  Id.  80 ;  Biddis  v. 
James,  6  Binti.  (Pa.)  821  ;  Selden- 
bender  v.  Charles.  4  Qerg.  &  R. 
(Pa.)  151 :  Ellsworth  v.  Mitchell. 
81  Me.  247  ;  Elkins  v.  Parkhurst. 
17  Vt.  105 ;  Spalding  v.  Pre.ston. 
21  Id.  9 ;  Roby  v.  West.  4  N.  H. 
2S5;  Carlton  v.  Whitcher,  5  Id. 
196  ;  Bracket  v.  Hoyt,  29  Id.  261 ; 
Coburn  v.  Odell,  80  Id.  540  ;  Solo- 
mon v.  Dreschler,  4  Minn.  278  - 
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§  452.  Oontraotft  Oonnected  with.  Promoting,  IiiTolvlng,  or 
Crowing  out  of  Illegal  Acto. — Farther,  any  contract  connected 
with  or  growing  oat  of  an  act  which  is  illegal  (not  merely 
void),  is  also  invalid.  Thns,  a  contract  to  dance  at  a  theatre 
not  daly  licensed  could  not  be  enforced  by  action  (a).  [A 
check  given  by  defendant  to  a  country  agricaltaral  society 
in  payment  of  the  entrance  fee  for  his  horse,  to  compete  for 
premiums  offered  by  the  society  in  trials  of  speed,  horse- 
racing  being  made  penal  by  statute,  cannot  be  made  the  basis 
of  a  recovery  against  him ;"  nor  can  money  loaned  in 
"poker  chips,"  and  used  at  a  prohibited  game  of  chance,  be 
recovered  back."]  It  being  unlawful  for  any  election 
agent,  except  the  expense  agent,  to  make  any  payments  on 
behalf  of  a  candidate,  even  for  current  expenses,  an  agent 
who  made  any  such  payments  could  not,  for  this  reason, 
recover  the  amount  from  his  principal  (J).  [So,  contracts 
whoso  tendency  is  to  promote,  or  the  performance  of  which 
involves,  the  doing  of  acts  that  are  prohibited  or  made 
pen^l  by  statute,  are  illegal  and  void,  though  the  statute  be 
silent  as  to  their  effect.**  Such  is  a  contract  to  ship  goods 
from  one  part  of  the  United  States  to  another  in  a  foreign 
bottom.**  And  so,  too,  an  agreement  to  give  one  the 
•deputation  of  a  public  office,  with  the  fees  and  costs  there- 
of, he  to  pay  thereout  a  specified  sum,  is  illegal  and  void, 
together  with  the  notes  given  to  secure  such  payment,  as 
against  a  statute  forbidding  the  sale  of  public  offices."* 
Where  a  statute  makes  it  penal  to  "establish,  institute,  or 
put  in  operation,  or  to  issue  any  bills  or  notes  for  the  pur- 
pose  of  erecting,  establishing  or  putting  in  operation  any 


Hall  V.  MulliD,  5  Ear.  &  J.  (Md.) 
193 ;  Downing?  v.  Ringer,  7  Mo. 
585  :  Madison  Ins.  Co.  v.  Forsyth, 
£  Ind.  483  ;  Siter  v.  Sheets,  7  Id. 
1S2 ;  Hale  v.  Henderson,  4 
Humph.  (Tenn.)  199 ;  and  cases 
infra. 

(.1)  Gallini  v.  Lahorie,  6  T.  R. 
242.  8ee,  also.  De  Becnis  v. 
Armistead,  10  Bing.  110  ;  Levy  v. 
Yates,  8  A.  &  E.  129  ;  Elliot  v. 
Richardson,  L.  R.  5  C.  P.  749. 

"  Comly  V.  Hillegass,  94  Pa.  St. 
182. 


»  Williamson  v.  Baley,  78  Mo. 
636. 

(b)  26  &  27  Vict.  c.  29 ;  ife 
Parker,  21  Ch.  D.  408. 

«o  Dillon  V.  Allen.  46  Iowa,  299. 

'*  See  Petrel  Guano  Co.  v. 
Jarnette,  25  Fed.  Rep.  675  :  and 
the  remission  of  the  forfeiture  by 
the  United  States  cannot  validate 
the  contract  as  between  the  par- 
ties :  Ibid.    See  post,  §  488. 

«  Grant  v.  McLester,  8  Ga.  558  ; 
and  sec  O'Rear  v.  Eiger,  10  Leigh 
(Va.)  622. 
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banking  institution,  association,  or  concern,"  the  initiatory 
steps  for  sach  purpose,  all  transactions  by  which  the  for- 
bidden currency  is  put  in  circulation,  and  all  contracts  in- 
furtherance  of  such  transactions  are  rendered  illegal  and 
void."] 

§  453.  As  the  Pawnbrokers'  Act,  39  &  40  Geo.  3,  c.  99, 
requires  that  for  the  better  manifesting  by  whom  the  busi- 
ness of  a  pawnbroker  is  carried  on,  every  person  who  carrier 
it  on  shall  cause  his  name  to  be  painted  over  his  shop ;  an 
agreement  for  a  partnership  in  that  business,  which  included 
a  stipulation  that  the  name  of  one  of  the  partnera  should 
not  be  painted  up,  would  be  illegal  and  void  (a).  And  so 
would  be  an  agreement  to  let  premises  to  a  pei'son,  with  the 
object  of  enabling  him  to  sell  spirituous  liquors  there  with- 
out a  license  (b).  Where  an  Act  provided  that  before  a 
ship  sailed,  the  master  should  obtain  the  clearing  officer's 
certificate  that  the  whole  cargo  was  below  deck,  and  forbade 
him,  under  a  penalty,  either  to  sail  without  the  certificate 
or  to  place  any  cargo  on  deck ;  a  voyage  in  contravention  of 
these  provisions  would  be  illegal,  and  a  policy  of  insurance 
on  the  cargo  cflFected  by  its  owner,  who  was  privy  to  the 
transaction,  void  {o).  The  25  &  26  Vict.  c.  89,  in  enacting^ 
that  no  company  of  more  than  twenty  persons  should  be 
formed  for  carrying  on  any  business  for  gain,  unless  it  were 
registered,  rendered  illegal  and  void  all  contracts  for  carry- 
ing on  its  business  if  the  company  was  not  registered  {d)^ 
So  where  a  statute,  under  penalty  of  fine  for  misdemeanor, 
prohibits  persons  from  transacting  business  in  the  name  of  a 
partner  not  interested  in  the  firm,  and  requires,  that,  where 
the  addition  "  &  Co."  is  used,  it  shall  represent  an  actual 
partner,  the  effect,  although  unexpressed  in  the  statute,  is  to* 


"  Davidson  v.  Lanier,  4  WaW.  v.  Hyde,  2  E.  &  E.  1,  and  1  E.  B. 

447.  &  E.   670  ;  Wilson  v.  Ranliin,  6 

(a)  Armstrong  v.  Lewis,  2  C.  &  B.  &  S.  208,  84  L.  J.  62:  Dudgeon 
M.  274  ;   Warner  v.  Armstronff,  8  v.  Pembroke,  L.  R.  9  Q.  B.  581  ; 
M.  &  K.  45  :  Gk^rdoQ  v.  Howdcn,  Atkinson  v.  Baker,  11  East,  185. 
12  CI.  and  F.  287  ;  Eraser  v.  Hill.         (d)  lie  Padstow   Assur.   Assoc, 
1  Macq.  892.     [Comp.  S  467J  L.  R.  20  Ch.  D.  187  ;  Jennings  v. 

(b)  Richie  v.  Smith,  6  0.  B.  462.  Hammond,  9  Q.  B.  D.  225. 

(c)  See  the  two  cases  of  Cunard 
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render  the  prohibited  dealings  illegal  and  executory  contracts 
unenforceable  by  the  person  engaging  therein,"] 

§  454.  Sales  for  Illegal  Forposea. —Where  astatute  prohibited 
brewers  from  nsing  any  ingredients  bnt  malt  and  hops  in 
brewing  beer,  it  was  held  that  a  druggist  who  sold  drugs  to 
a  brewer  with  the  knowledge  that  they  were  to  be  used  in 
making  beer,  contrary  to  the  Act,  and  under  circumstances 
which  made  him  a  participator  in  the  illegal  transaction,  could 
not  recover  the  price  of  the  drugs  (a).  [So  the  vendor  of 
land  sold  to  the  projector  of  a  prohibited  lottery  or  gift 
enterprise,  to  be  used  as  prizes  in  the  scheme,  cannot  recover 
the  price  stipulated  therefor,  or  any  unpaid  balance  due 
thereon."]  But  mere  knowledge  of  the  purposed  illegality, 
without  actual  participation  or  privity  in  it,  would  not  affect 
the  contract.  Thus,  a  sale  of  goods  in  a  foreign  country, 
with  the  knowledge  that  the  purchaser  intended  to  smuggle 
them  into  England,  bnt  without  any  participation  in  the 
transaction  (i),  [or  a  sale  of  liquors  in  a  state  where  the  sale 
was  legal,  with  knowledge  that  the  vendee  intended  to  sell 
them  in  his  state,  where  the  sale  was  prohibited,"]  would  not 
be  invalid. 

§  455.  Forma,  etc.,  of  Oontracta  Preacribed  by  Statute. — The 
question  has  frequently  arisen,  when  an  Act  prescribes 
regulations,  forms,  or  other  attendant  circumstances,  more 
or  less  immediately  connected  with  contj'acts,  either  witli  or 


•*  Swords  V.  Owen.  48  How. 
Pr.  (N.  T.)  167  ;  84  N.  T.  Supr. 
Ct.  277.  And  see  Zimmerman  v. 
Erhard,  58  How.  Pr.  (N.  Y.)  11 ;  8 
Dalv,  811,  that  the  addition  *'  & 
Co.'^'  may  represent  the  wife.  See, 
also,  Noel  v.  Kinney  (N.  Y.),  8 
Centr.  Rep.  68. 

(a)   See    Holman   ▼.    Johnson, 
Cowp.  841 ;  Abbot  v.  Rogers,  16 " 
C    B.  277  ;  Langton  v.  Hughes,  1 
M.  &  S.  593 ;  Hodgson  v.  Temple, 

5  Tuunt.  81;  5  Paxton  ▼.  Popham, 
9  East,  408  ;  Gaslight  Co.  v.  Tur- 
ner, 6  Bing.  N.  C.  824.  See,  also, 
Bridges  v.  Fisher,  8  E.  &  B.  642, 
23  L.  J.  276  ;  Geere  v.  Mare,  2  H. 

6  C.  839.  83  L.  J.  60  ;  Clav  v. 
Ray,  17  C.  B.  N.  S.  188  ;  Hobbs  v. 
Henning.  17  C.  B.  N.  8.  791,  84 


L.  J.  117  ;  Beeston  v.  Becston,  1 
Ex.  D.  13  ;  Brooker  v.  Ward,  5  B. 
&  Ad.  1052. 

»»  Hooker  v.  De  Palos,  28  Ohio 
St.  251. 

(b)  Holman  v.  Johnson,  Cowp 
841  ;  comp.  Waymell  v.  Read,  6 
T.  R.  599  ;  Lightfoot  v.  Tennant 
1  Bos.  «&  P.  551.     Bee  Hobbs  v. 
Henninir.  17  C.  B.  N.  8.  791  ;  84 
L.  J.  117. 

"  Smith  V.  Godfrey.  28  N.  H. 
879.  (See  Howell  v.  Stewart.  &4 
Mo.  400,  post,  §  458.  note  48) 
But,  where  the  seller  so  packed 
the  liquor  as  to  show  an 
attempt  to  conceal  the  fact  that  it 
was  liquor,  the  aid  of  the  N.  H. 
courts  was  refused  him  to  recover* 
Fisher  v.  Lord,  63  Id.  514. 
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without  penalties  for  Don-compliaiicc,  whether  a  contract 
entered  into  in  disregard  of  any  of  thotn  is  thereby  prohibited, 
and  60  illegal,  or  whether  the  object  of  the  Act  is  not  suflS- 
cicntlj  attained  by  the  imposition  of  the  penalty  ;  and  the 
chief  test  for  its  decision  seems  to  be  whether  the  provisions 
have,  or  not,  some  object  of  general  policy,  which  requires 
that  the  contract  should  be  invalidated.  [Where  a  statute 
prohibits  the  making  of  contracts  in  any  but  a  prescribed 
manner,  they  are,  of  couree,  void,  if  made  in  any  other;" 
and,  in  general,  if  a  statute  prohibiting  something  to  be  done 
cannot  otherwise  be  made  to  accomplish  the  object  intended 
to  be  effected  by  it,  whatever  is  done  in  contravention  of  its 
prohibition  must  be  adjudged  void  and  inoperative.**]  Thus, 
it  has  been  held  that  enactments  which  required,  under 
penalties,  that  all  bricks  made  for  sale  should  be  of  at  least 
certain  specified  dimensions  (a) ;  or  that  persons  who  sold 
corn,  except  by  certain  measures,  should  be  liable  to  a 
penalty  (J) ;  or  that  vendors  of  coals  should,  under  a  penalty, 
deliver,  with  the  coals  sold,  a  ticket  setting  forth  their 
weight  and  the  number  of  sacks  in  which  they  are  con- 
tained {c) ;  or  that  fanners  and  others  should  sell  butter  in 
firkins  of  a  certain  size,  branded  with  their  own  and  the 
maker's  names  (d) ;  [that  vendors  of  artificial  fertilizere 
should  cause  the  same  to  be  branded,  tagged  and  inspected 
before  offering  them  for  sale  ;**]  prohibited  all  contracts  made 


"  -^Ina  Ins.  Co.  v.  Harvey,  11 
^Wis.  894 ;  e.  p.,  the  prohibition 
against  a  foreij^n  insurance  com- 
pany's doin^  bnsiuess  in  a  state, 
without  a  license  from  tlie 
same  :  Ibid.,  cit.  "Williams  v. 
Cheeney,  8  Gray  (Mass.)  215 ; 
Jones  V.  Smith,  Id.  500.  But  see 
Columbus  Ins.  Co.  v.  Wnlsh,-  18 
Mo.  2-39  ;  Clark  v.  Middleton,  19 
Id.  53.  Comp.  post,  §  458,  Brook- 
lyn Life  Ins.  Co.  v.  Bledsoe,  53 
Ala.  608. 

"  Nelson  v.  Denison,  17  Vt,  73. 

(a)  Law  V.  Uodson,  11  East, 
300. 

(b)  Tyson  v.  Thomas,  McCl.  & 
Yo.  119. 

(c)  Little  V.  Poole,  9  B.  &  C. 
193 ;  Cundell  v.  Dawson.  4  C.  B. 
376. 


((f)  Forster  v.  Taylor,  5  B.  &  Ad. 
887 

••  Conley  v.  Sims.  71  Ga.  161. 
In  this  case,  it  appears,  the  vendor 
had  throe  kinds  of  fertilizers  in  his 
warehouse,  two  of  them  inspected, 
the  third  not  inspected,  branded  or 
tagged.  The  bags  of  these  three 
kinds  were  cut  in  the  house,  and 
after  all  the  sound  bags  with  tags 
wen*  sold,  the  refuse  mixture  was 
gathered  up  and  bagged,  tags  were 
procured  from  persons  other  than 
inspectors  and  attached  to  the 
bugs,  and  the  mixture  sold.  It 
was  held  that  the  sale  was  illegal 
and  void,  and  not  the  basis  of  an 
action.  Compare  Niemeyer  v. 
Wright,  75  Va..239,  where  it  was 
said,  that,  when  a  statute  pro* 
hibitiog  and  punishing,  or  merely 
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in  disregard  of  snch  provisions,  and  made  them  void,  so  that 
no  action  could  be  maintained  for  the  price  of  the  goods 
sold.  On  the  same  ground,  where  printers  were  required 
to  affix  their  names  to  the  books  which  they  printed,  it  was 
held  that  a  printer  could  not  maintain  an  action  for  his  work 
and  materials  in  printing  a  book  in  whicli  he  had  omitted  to 
comply  with  this  statutory  provision  (a).  The  policy  of 
these  Acts  was  to  prevent  all  snch  dealings ;  and  it  would 
have  been  imperfectly  attained,  if  the  sellei's  had  been 
merely  subjected  to  a  penalty,  while  the  purchasers  remained 
liable  to  be  sued. 

§  456.   Sffect  on  Contracts  of  Absence  of  Btatntory  Personal 

Qualification.— The  same  stringent  effect  has  been  given  to 
enactments  which  imposed,  under  a  penaltj^  regulations 
relating  to  personal  qualification.  Thus,  an  Act  which 
imposed  a  penalty  on  an  unqualified  person  who  drew  con- 
veyances for  reward,  would  invalidate  any  contract  with  him 
for  such  a  purpose  (J).  So,  an  Act  which  imposed  penal- 
ties on  persons  for  acting  as  brokers  in  the  City  of  London, 
who  had  not  been  admitted  and  paid  ceiitain  fees  for  the 
benefit  of  the  city  (inasmuch  as  its  object  was,  not  the 
enrichment  of  the  citizens  of  London,  but  the  protection  of 
the  public  by  preventing  improper  persons  from  acting  as 
brokers),  was  held  to  invalidate  the  dealings  of  an  unqualified 
broker,  so  far  as  to  prevent  him  from  recovering  payment 
tor  his  services  in  that  capacity  (c).  [One  who  sells  liquors 
without  license,"*   or   follows  the  occupation  of  a   peddler 


punishing  an  net  is  silent  and  con- 
tains nothing  from  which  the  con- 
trary can  be  inferred,  a  contract  in 
contravention  of  it  is  void, — but 
not  always  where  it  merely  im- 
poses a  penalty  for  doing  or 
omitting  a  thing.  In  this  case  the 
act  concerning  the  sale  of  ferti- 
lizers was  highly  penal,  and  also 
gave  a  remedy  to  persons  injured, 
by  recovery  against  the  seller.  It 
wns  said,  at  p.  247,  that  ''the 
infliction  of  the  forfeiture  in  one 
aspect  is  the  exclusion  of  it  in  any 
other."  See  post,  §468. 
(a)  Bensley  v.  Bignold.  5  B.  & 


A.  335 ;  and  see  Stephens  v.  Kobin- 
son,  2  C.  &  J.  209. 

(ft)  44  Geo.  8,  c.  98  ;  Taylor  v. 
Orowhmd  Gas  Co.,  10  Ex.  293. 

(c). 6  Anne,  c.  16;  Cope  v.  Row- 
lands, 2  M.  &  W.  149.  But  it 
would  not  affect  his  nght  torecovei 
from  his  employer  money  paid  op 
his  behalf  to  complete  the  irregular 
purchase  ;  for  this  was  a  transac- 
tion distinct  from  his  character  of 
broker  :  Smith  v.  Lindo,  5  C.  B. 
N.  S.  587.  Comp.  Steel  v.  Henley, 
1  C.  &  P.  674  ;  Latham  v.  Hydo, 
1  C.  &  M.  128. 

»  Bach  V.  Smith,  2  Wash.  14K 
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without  license,"  where  the  law  requires  such,  and  punishes 
dealings  without  license,  cannot  recover  the  price  of  the 
articles  so  sold,  nor  sue  upon  a  promissory  note  given 
tlierefor."  Nor,  where  a  staf  nfe  requires  engineers  on  steam- 
boats to  bo  licensed,  can  uiio  who  is  not,  recover  stipulated 
wages  for  services  as  such  ;**  nor  can  an  nnlicensed  commis- 
sion broker  recover  commissions  for  his  services,  where  a 
statute  requires  such  persons  to  be  licensed  and  punishes  one 
acting  in  that  capacity  without  license.*^ 

§  457.'  When  Oontract  Oontrary  to  Statute  Upheld.  Reveniie 
l<aws. — 13ut  where  the  object  of  the  Act  is  sufficiently 
attained  without  giving  the  prohibition  so  stringent  an  effect, 
and  where  it  is  also  collateral  to  or  independent  of  the  con- 
tract, the  statute  is  understood  as  not  affecting  the  validity 
of  the  contract.  •  [Indeed,  the  solution  of  the  question, 
whether  or  not  a  statute  is  to  have  the  effect  of  rendering 
acts  and  contracts  in  contravention  of  it  illegal  and  void^ 
depends  upon  the  intent  of  the  Legislature,  as  gathered  from 
the  entire  enactment.**  It  has  been  said  that  such 
an  it) tent  is  to  Jl)0  presumed  unless  the  contrary  can  be 
fairly  inferred.**  On  the  other  hand,  it  has  been  asserted, 
that,  if  the  imposition  of  the  penalty  upon,  or  the  prohibition 
under  a  penalty  of,  an  act  or  contract,  is  simply  for  the 
purpose  of  raising  or  protecting  the  revenue,  an  action  may 
nevertheless  be  based  upon  it ;  t.  d.,  whilst  the  penalty  may 
be  incurred,  the  actor  contract  is  not  itself  illegal  and  void.** 


>'  Bull  V.  Harragan,  17  B.  Men. 
(Ky.)  349. 

'^  Coa tracts  of  sale  made  by  a 
merchant  in  his  business  during  a 
time  when  ho  carried  it  on  without 
the  required  license,  were  of 
course  held  void  under  an  act 
which  in  terms  d-  ^:ired  them  so  : 
DecoU  V.  Lewen-  ^-i,  67  Miss.  831  ; 
Anding  v.  Levy,  Id.  61.  See 
Lindscy  v.  Rutherford,  infra. 

»  The  Pioneer,  Deady,  72. 

«  Holt  V.  Green,  73  Pa.  St.  198. 
But  a  contract  of  sale  or  purchase 
made  with  Kuch  a  broker  would  be 
valid,  though  both  the  buyer  and 
seller  may  have  incurred  the  penalty 


of  an  act  which  is  a  mere  revenue 
measure  designed  to  raise  revenue 
from  a  business  esteemed  by  the 
Legislature  as  profitable :  see 
Linilsey  v.  Rutherford,  17  B.  Mon. 
(Ky.)  245.     Comp.  post.  §  457. 

•*  See  Bemis  v.  Becker,  1  Kan. 
226:  Vining  v.  Bricker,  14  Ohio 
St.  831. 

••  Bemis  v.  Becker,  supra; 
Niemeyer  v.  Wright.  75  Va.  239. 
Compare  Pratt  v.  Short,  79  N.  Y. 
437.  §  458. 

•1  See  Swan  v.  Blair.  8  CI.  & 
Fin. ,  at  p.  632,  per  Lord  Brougham; 
Lindsey  v.  Rutherfoi-d,  17  B.  Mon. 
(Ey.)  246,  248,  ante,  §  466,  note  84. 
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But  this  proposition  has  been  doubted  altogether,'*  and  it 
would  seem  clear  that  it  cannot  apply  where  there  is  an 
express  prohibition  of  the  act  or  contract,  either  for  the 
protection  of  the  revenue  or  for  any  other  purpose.**  If, 
however,  there  is  no  express  prohibition  of  the  act  or  con- 
tract, but  "a  penalty  is  imposed  on  contracts pr  dealings  for 
the  purpose  of  protecting  the  revenue,  and  of  providing 
for  the  proper  payment  of  duties,  no  prohibition  is  implied 
by  law,  and  such  contracts  or  dealings,  though  they  render 
the  persons  who  engage  in  them  liable  to  a  penalty,  may 
be  enforced  by  action."**]  Thus,  where  an  Act  sub- 
jected every  licensed  distiller  to  a  penalty  of  200Z.,  if  he  sold 
spirits  by  retail,  or  even  wholesale,  anywhere  within  twO' 
miles  of  the  distillery,  and  required  that  every  license  should 
state  the  name  and  abode  of  every  pei*son  •licensed  ;  it  wafr 
held  that  the  omission,  in  the  license,  of  the  name  and  abode 
of  one  of  the  five  partners  in  a  distillery,  and  the  retailing^ 
of  spirits  by  him,  did  not  affect  the  sale,  so  as  to  prevent 
the  partnei'ship  from  recovering  the  price  {a).  So,  the  pro- 
visions of  an  Act  which  imposed  penalties  on  every  dealer 
in  tobacco  who  omitted  to  paint  his  name  over  the  entrance 
of  his  premises,  or  who  dealt  in  tobacco  without  a  license^ 
were  understood  as  not  affecting  the  validity  of  a  contract 
by  a  tobacconist  who  had  neglected  to  comply  with  them. . 
They  wore  mere  fiscal  regulations,  the  breach  of  which  was 
unconnected  with  the  contract;  their  object  was  to  protect 
the  revenue,  and  tliis  was  completely  attained  by  the  enforce- 
ment of  the  penalty  (h).  The  Pawnbrokers'  Act,  39  &  40 
Geo.  3,  c.  99,  already  referred  to,  affords  an  illustration  of 
the  two  classes  of  cases.  It  requires  a  pawnbroker  to  paint 
his  name  and  business  over  his  door ;  and  it  also  requires 
that  before  he  makes  any  advance  on  a  pledge,  he  shall  make 
certain  inquiries  of  the  pledgor  as  to  )iis  name,  abode,  and 
condition  in  life,  and  shall  enter  the  results  of  them  in  his 

*  See  1  Pars..  Contr.,  p.  ♦469.  Taunt.  181 ;  Johnson  v.   Hudson^ 

»  Wilb..    Stat.   L.,   p.    84.    cit.  11  East.  180 ;  Wetherell  v.  Jones, 

Cope  V.  Rowlands.  2  M.  &  W.  at  8  B.  &  Ad.  221 ;  Bailey  v.  Harris, 

p.  157.  per  Parke.  B.  12  Q.  B.  905, 

^  Wnb..  Stat  L.,  pp.  83-84.  (p)  Smith  v.  MawUood,  14  M.  & 

(a)  Brown  v.  Duncan,  10  B.  &  W.  452. 
0.  93 ;     Hodgson   v.    Temple,   6 
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books  and  on  the  duplicate.  A  breach  of  the  former  pro- 
vision wonld  not  affect  the  validity  of  a  pledge ;  but  a  breach 
of  the  latter  would  do  so,  for  thej  are  directly  and  imme- 
diately connected  with  the  contract  (a).  The  object  of  the 
Legislature  by  such  regulations,  which  was  to  guard  against 
abuses,  wonld  be  but  imperfectly  attained  if  the  contract 
were  held  good. 

§  458.  Btatnte  Operating  on  Particnlar  Party  or  Declaring  Par- 
ticular Result. — [And  it  wonld  seem,  that,  where  a  statute 
imposing  a  penalty  upon  the  doing  of  an  act  singles  out  as 
the  object  of  its  prohibition  one  of  the  parties  to  the  trans- 
action, or  has  in  contemplation  only  one  particular  pereon  or 
class  of  persons  as  intended  to  be  affected  and  punished  by 
it,  it  will  not,  in  the  absence  of  an  express  declaration  that 
contracts  involving  a  disregard  or  breach  of  its  provisions 
shall  be  affected  with  illegality,  be  construed  as  producing 
this  result,  especially  where  the  effect  would  be  to  prejudice 
honest  claims  and  permit  dishonest  defences.  The  court 
will  not  ignore,  in  arriving  at  a  conclusion  upon  this  question 
arising  under  a  particular  act,  the  whole  language  and  subject- 
matter  of  the  same,  the  evil  it  is  intended  to  remedy  or  pre- 
vent, the  purposes  it  seeks  to  accomplish  ;**  and  whilst 
adhering  to  the  rule  of  refusing  its  aid  to  one  whose  cause  of 
action  is  founded  upon  a  prohibited  transaction,**  even  with 
the  consent  of  parties,*"  it  will  not  extend  that  rule  "so  far 
as  to  encourage  violations  of  contracts  for  payment  of  honest 
debts,  as  between  the  parties,  because  they  grow  out  of 
tainted  originals."**  Thus,  where  an  act  imposed  a  penalty 
upon  any  person  selling  or  leasing  any  lot  in  any  town,  city, 
or  addition  thereto,  until  the  plot  thereof  had  been  duly 
acknowledged  and  recorded,  it  was  held  that  no  prohibition 
of  the  sale  itself  was  implied,  but  only  a  penalty  imposed 
upon  the  seller ;  that,  therefore,  the  purchase  of  a  lot,  the 
plot  of  which  was  unrecorded,  etc.,  was  valid,**  and   con- 

(a)  Fergusson    v.     Norman,   6  Pa.  St.  458. 

Biug.  N.  C.  76,  better  reported  6  «  Fowler  v.  ScuUy,  72  Pa.  St.  456. 

Scott,  794.     [Comp.  S  453.J  ^  Bly  v.  Nat.  B'k.  supra,  at  p. 

*^    Pang:born    v.    vVestlake,    36  456,  per  Trunkey,  P.  J.,  approved, 

Iowa.  546.  at  p.  459,  per  Our. 

*»  Iljid.  ;   Watrous  v.   Blair,   83  **    Watrous    v.     Blair,    snpw  ; 

Iowa,  58;   BIv  v.  Nat.  Bank,    79  Strong  v.  Darling.  9  Ohio.  201. 
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fioqucntly  a  note  giveu  for  the  purcluse  luouey  oi  sacli  a  lot, 
recoverable/*]  It  has  been  held  that  an  enactment,  which 
provided  that  no  person  interested  in  a  contract  with  a  com- 
pany should  be  capable  of  being  a  director,  and  that  if  a 
director  of  a  company  were  concerned  in  any  contract  with 
the  company,  he  should  cease  to  be  a  director,  did  not,  at  law, 
invalidate  such  a  contract  (a).  [And  the  fact  that  a  con- 
tractor for  the  construction  of  a  railroad  had  agreed  with  one 
of  the  directors  of  the  company,  to  divide  with  iiim  the  profits 
of  the  contract  was  held  not  to  render  void  the  bonds  issued 
in  payment  of  work  done  under  the  contract,  by  reason  of  an 
act  which  declared  any  director,  etc.,  who  directly  or  indirectly 
had  a  contract  with  the  company  guilty  of  a  felony,  made 
ineligible  as  a  director  any  person  having  an  interest  in  such 
a  contract,  and  declared  void  the  contracts  made  by  the 
directors  of  a  company  containing  any  such  pei*son  in  its 
board  of  directors.*'  And  where  an  act  made  the  introduction 
of  Mexican,  Indiau  or  Texan  cattle  at  a  certain  season  a 
misdemeanor  in  the  drover,  it  was  held  that  the  lender  of 
money  for  such  purpose  was  nevertheless  not  barred  from  a 
recovery  of  the  same."  Upon  a  similar  principle,  it  would 
seem,  it  was  held,  that^  unless  a  statute  prohibiting  an  act 
also  declares  it  void,  a  party  not  privy  to  the  act  itself,  nor 
involved  in  its  guilt,  inay  recover  from  the  guilty  actor.*' 
Siniilarly,  it  is  said,  that,  where  a  prohibitory  act  points  out 
the  consequence  of  its  violation,  and  it  appears  to  have  been 
the  legislative  intent  to  exclude  any  other  penalty  or  forfeit- 
ure, then  such  as  is  declared  in  the  statute,  and  no  other, 

^'  Pangborn  v.  Westlake,  supra,  sold  is  designed  to  be  applied  to  an 

(a)  FostcM'  V.  Oxford,  &c.,  R.  Co.,  unlawful  purpose,  will  not  prevent 

13  C.  B.  2()0.  23  L.  J.  9».     Comp.  a  legal  recovery  ba8ed    on  such 

Barton  v.    Port  Jackson    Co.,  17  loan  or  sale.     See  ^  454. 
Barbour.  Ne^v  York   R.   897.     In         *»  Brooklyn    Life    Ins.    Co.    v. 

equiiv,  the conuHCt  would  be  void:  Bledsoe,  52  Ala.  638,   cit.    Whei- 

Aberdcen    R.    Co.    v.    Biaikie,   1  stone  v.   Bank.  9  Id.  875.      The 

Macq.  461.  former  was  the  case  of  an  insurance 

*'  Chouteau  v.  Allen,  70  Mo.  290,  company    doing  business    in    the 

Sherwood.  C.  J.,  and  Norton,  J.,  state  witlioiit  complying  with  iis 

diss.     See  post,  §  459.  laws.      It  was  held  that  the  com- 

*^  Howell   v.    Stewart,   54  Mo.  pany,  not  the  citizen  with  whom 

400,  it  l>eing  there  said,  tliat,  apart  it  contnicied,  violated  the  statute, 

from  felonies  or  crimes  involving  and  that  the  latter  could  uot  avail 

frciit  moral  turpitude,   the   mere  itself  of  its  own  wrong  to  avoid  the 

nowledi^e  of  the  lender  or  vendor  contract.  Comp.  ante,  g  455,  i£(na 

*hat  the  money  loaned  or  property  Ins.  Co.  v.  Harvey,  11  Wis.  394. 
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will  bo  enforced,  and  an  action  maybe  maintained  upon  the 
transaction  of  which  the  prohibited  act  was  a  part,  if  it  can 
be  done  without  sanctioning  the  illegality.**  Thns,  where 
-an  act  incorporating  a  safe  deposit  and  savings  institution 
gave  it  power  to  loan  its  funds,  but  restricted  the  invest- 
ment of  them  to  certain  specified  securities,  not  including 
commercial  paper,  it  was  held,  that,  as  discounting  such  paper 
was  prohibited  to  any  corporation  not  authorized  by  law 
thereto,  and  paper  discounted  contrary  to  the  prohibition 
was  declared  void,  a  promissory  note  discounted  by  the 
company  was  necessarily  void  ;  but  that  the  illegal  act  of  the 
■directore  in  making  the  discount  did  not  forfeit  the  money 
loaned,  and  that  it  might  be  recovered,  though  the  security 
was  void." 

§  459.  Statute  Made  for  Protection  of  One  Party.  Remote- 
ness.—[It  is  said,  that,  whilst  an  act  declared  void  by  the 
Legislature  upon  grounds  of  public  policy  is  void  to  all 
intents,  if  the  manifest  purpose  of  a  statutory  prohibition  is 
to  protect  certain  individuals  in  their  own  rights,  they  only 
are  entitled  to  take  advantage  of  it.*'  It  would  seem  to 
follow,  from  this  principle,  that,  when  a  statute  prohibits  the 
•doing  of  an  act  for  the  protectioa  of  a  particular  party,  as 
^.  g,y  in  the  case  of  the  statute  which  forbids  national  banks 
to  loan  to  any  one  party  a  sum  exceeding  in  amount  one- 
tenth  of  their  capital  stock,"  whilst  it  would  subject  the 
persons  violating  the  prohibition  to  the  penalties  prescribed, 
it  would  not  render  the  contract  made  in  violation  of  the 
same  illegal  and  irrecoverable.     Such,  indeed,  as  has  abeady   ' 


«>  Pratt  V.  Short,  79  N.  T.  487. 
See  Nicmcvcr  v.  Wright,  75  Va. 
2;}0,  ante,  §  455,  note  29. 

'^^^ Pratt  V.  Short,  supra. 

"  Beecher  v.  Roirg  Mill  Co.,  45 
Mich.  103. 

M  See  O'Hare  v.  Nat.  B'k,  77 
Pii.  St.  96.  As  to  the  effect  of  a 
statutory  requirement  to  insert  in 
certain  contracts  a  stipulation  that 
oi.£:ht  hours  shall  be  a  day's  labor 
^held  to  be  intended  merely  for  the 
protection  of  laborers),  upon  a  con- 
tract from  which  that  stipulation 
was  omitted,  see  Babcock  v.  Good- 
fich,  47  Cul.  488,  ante,  §  268.     In 


U.  8.  v.  Martin,  94  U.  8.  400, 
where  it  was  held,  that,  in  spite  of 
the  Eight -hour  law,  a  valid  agree- 
ment might  bo  entered  into  mak- 
ing a  day's  labor  more  or  less  than 
eight  hours,  the  Coutt.  at  p.  404, 
says :  '*  Wc  regard  the  statute 
chiefly  as  in  the  nature  of  a  direc- 
tion from  a  principal  to  his  agent, 
that  eight  hours  is  deemed  to  oe  a 
prop#»r  length  of  time  for  a  day's 
labor,  and  that  his  contracts  shall 
be  based  upon  that  theory.  It  is 
a  matter  between  the  principal  and 
his  agent,  in  which  a  third  party 
has  no  intei'est." 
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been  seen,**  is  the  constmction  placed  upon  Bach  enact- 
tiients.  Nor,  where  the  origin  of  a  contract  is  founded  in 
xin  illegal  transaction,  but  the  latter,  at  the  time  and  in  the 
£hape  in  which  the  contract  is  pressed  for  enforcement,  has 
become  so  remote  that  it  requires  no  aid  from  the  illegal 
transaction  to  support  it,  will  the  court  go  back  to  its  first 
inception  and  give  the  statute  against  which  it  offended  the 
effect  of  avoiding  it.  ''If  an  act  in  violation  of  either 
statute  or  common  law  be  already  committed  and  a  subse- 
-quent  agreement  entered  into,  which,  though  founded  there- 
npon,  constituted  no  part  of  the  original  inducement  or  con- 
sideration,  such  agreement  is  valid.'"*  Hence,  in  a  suit  by 
a  national  bank  against  an  endorser  on  a  note  discounted  for 
the  drawer,  a  defence  averring  that  the  defendant  was  an 
accommodation  endorser,  that  part  of  the  consideration  of 
the  note  was  a  balance  for  which  the  drawer  had  become 
liable  as  accommodation  endorser  for  another  who  had 
borrowed  of  the  bank  in  excess  of  ten  per  cent,  of  its  capi- 
tal, would,  even  if  the  latter  could  have  been  a  defence  as 
to  the  original  transaction,  be  insuflScient  to  bar  a  recovery 
by  the  bank  against  the  defendant ;  the  plaintiff  requiring 
no  aid  from  the  original  transaction  to  make  out  its  case, 
jmd  the  defendant's  attempt  being  to  defeat  a  recovery,  not 
by  showing  anything  done  at  the  time  his  obligation  was 
given,,  but  because  of  the  offence  of  the  borrower  and 
lender  in  the  remote  original  transaction.** 

[It  may  be  here  added,  that,  whatever  the  solution  of  this 
<lelicate  question  of  the  effect  of  a  statutory  prohibition 
upon  the  legality  of  acts  and  contracts  in  disregard  of  it, 
may,  in  any  particular  instance,  be,  the  question  whether 
the  act  prohibited  is  malum  prohibitum  or  malum  per  se,  is 
said  to  have  nothing  to  do  with  it.**] 


**  Ante,  §  187.    See,  also.  §  458. 

»  Thomas  v.  Brady.  10  Pa.  St. 
164,  170,  quoting  and  approving 
l^tory.  Contracts.  §  227. 

»•  Bly  V.  Nat.  B'k,  79  Pa.  St. 
458. 

"  Holt  V.  Green.  78  Pa.  St.  198, 
^00.  Comp.  Dupre  v.  McCright,  6 
La.  An.  146,  147,  where  this  dis- 
tinction is  hinted  at,   and  Hill  v. 


Smith,  Morr.  (la.)  70,  where  it  is 
said,  that,  if  the  act  to  which  a 
penalty  is  attached  is  not  intrinsi- 
cally wrong,  nor  contrary  to  public 
policy,the  penalty  satipfies  the  law, 
and  that,  consequently,  the  attach- 
ing of  a  penalty  to  an  act  does  not 
necessarily  render  illegal  all  con- 
tracts in  relation  thereto,  as  if  the  act 
had  been  expressly  and  absolutely 
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§  460.  ParUal  ZUegality  of  OontnMJt — It  was  once  consid- 
ered a  rigid  rule  that  when  the  bad  part  of  a  contract  was 
made  illegal  or  void  by  statute,  the  whole  instrument  was 
invalidated  ;  while,  if  the  invalid  part  was  void  at  common 
law,  the  remainder  of  the  instrument  was  valid ;  a  statute 
being,  it  was  said,  strict  law,  while  the  common  law  divided 
according  to  common  reason  (a) ;  or  again,  the  former,  like 
a  tyrant,  making  all  void  ;  the  latter,  like  a  nursing  father, 
making  void  only  the  part  where  the  fault  is,  but  preserv- 
ing the  rest  (J).  But  this  is  not  the  true  test.  The  ques- 
tion wliether  the  whole  instrument,  or  only  the  invalid  part 
is  void,  depends  on  the  more  rational  ground  whether  the 
vitiated  part  be  severable  from  the  rest,  or  not.  If  the  one 
cannot  be  severed  from  the  other  part,  the  whole  is  void ; 
but  if  it  be  severable,  whether  the  illegality  was  created  by 
statute  or  by  the  common  law,  the  bad  part  may  be  rejected, 
and  the  good  retained  (c).  If  a  deed  was  made  on  a  consid- 
eration, ])art  of  which  was  illegal,  the  whole  instrument 
would  be  void,  for  every  part  of  it  would  be  affected  by  the 
illegal  consideration  (c?) ;  and  a  contract  of  which  the  con- 
sideration is  in  any  part  illegal,  cannot  be  enforced  ;  [as, 
where  some  of  the  transactions  between  the  payee  and 
mnker  of  a  note  secured  by  mortgage  were  illegal  gam- 
ing, transactions  the  whole  security  is  void.**]  But  it  would 
be  otherwise  if  only  some  of  the  promises  which  constituted 
the  consideration  were  illegal,  and  the  illegality  did  not 
taint  the  rest.  Thus,  although  a  rent-charge  on  a  living 
was  invalidated  by  a  statute,  which  declared  all  chargings 
of  benefices  with  pensions  utterly  void  ;  a  covenant  in  the 
deed  which  created  such  a  charge,  to  pay  it,  was  held  good 
and  was  enforced  {e).     So,  though  a  bill  of  sale  transferring 


prohibited  ;  e.  g,^  a,  note  given  for 
improvements  npon  public  lands. 
And  see  Howell  v.  Stewart,  54  Mo. 
400,  ante,  §  458,  not©  48. 

(a)  Norton  v.   Simmes,  Hob.  14. 

(6)  M.ileverer  v.  Redsbaw,  1  Mod. 
35 ;  Mosdel  v.  Middletou,  1  Ventr. 
237. 

(c)  Beeper  WiUes,  J.,  in  Picker- 
ing V.  Ilfraoombe  U.  Co..  L.  R.  3 
C.  P.  250  :  Bidden  v.  Leader,  1  B. 


&  C.  837  ;  Exp.  Browning,  L.  R. 
9  Ch.  583. 

{d)Per  Tindal,  C.  J.,  in  Waite 
V.  Jones.  1  BIng,  N.  C.  662.  1 
Scott,  730  ;  and  Slinckell  v.  Rosier, 
8  Scott.  59,  a  Bing.  N.  C.  646  ; 
Collins  V.  Gwynno,  9  Bing.  544. 

'^  Barnard  v.  Backhaus,  52  Wis. 
593 

{e)  Mouys  v.  Leake,  8  T.  R   111. 
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a  ship  by  way  of  mortgage  was  void,  in  consequence  of  the 
omission  to  recite  the  certificate  of  registry,  a  similar  cove- 
nant, by  the  mortgagor,  to  repay  the  money  advanced,  and 
secured  by  the  same  deed,  was  held  valid  and  binding  (a). 
So,  a  tenant  may  be  sued  on  his  covenant  to  pay  his  rent 
clear  of  all  taxes,  although  in  another  part  of  the  lease  he 
covenants  to  pay  the  landlord's  property  tax  ;  an  engage- 
ment which  was  penal  and  void  (J).  [Again,  where  an  auc- 
tioneer, licensed  to  sell  property  in  a  certain  count}^  had  sold 
seventy-six  lots  of  ground,  two  of  which  were  in  his  proper 
county,  and  the  rest  in  another  in  which  it  was  illegal  for 
liim  to  sell,  he  was  permitted  to  recover  for  the  former,  on 
the  ground  that  the  claim  was  not  upon  an  entire  contract, 
the  sale  of  each  lot  being  a  distinct  contract  and  basis  of 
claim,  and  there  being  no  express  promise  to  pay  a  fixed 
Bum  as  compensation  for  the  entire  sale.**  By  way  of  con- 
trast, and  as  illustrating  this  distinction,  may  be  cited  the 
case  of  a  candidate  for  oflBce  agreeing  to  pay  to  an  associa- 
tion of  persons  conducting  the  election  a  certain  sum 
assessed  by  them  against  him  as  his  share  of  expenditures 
made  by  them  :  if  any  part  of  their  expenditures  were 
within  the  prohibition  of  a  statute  making  it  illegal  for 
candidates  to  contribute  money  for  election  expenses, 
except  for  certain  specified  purposes,  the  whole  contract 
was  illegal  and  void,  although  more  than  the  sum  assessed 
and  agreed  to  be  paid  was,  in  fact,  expended  for  purposes 
for  which  he  might  lawfully  contribute.**  Again,  there  is 
said  to  be  a  marked  distinction  in  tlie  object  of  statutes 
which  avoid  a  particular  provision  in  an  instrument,  and 
that  of  those  which  avoid  the  whole  instrument,  on  account 
of  the  illegality  of  the  purpose  of  a  part.  In  the  former 
case,  such  a  provision  is  made  void  as  a  matter  of  policy  as 
to  it  alone;  in  the  latter,  the  whole  instrument  is  looked 
upon  as  an  engine  of  fraud  or  other  violation  of  the  statute, 

(a)  Eeriison  ▼.  Cole,  8  East,  231.  Buckhurst   Peerage,    2   App.    1, 

(6)  See.  also,  QaskcH  v.  King,  11  29. 

East,    105 ;    Howe  v.   Synge,    15  "  Robinson   v.    Green,  8   Met. 

East.  44G  ;  ReadshnTf^  v.  Baldcra,  (Mass.)  159. 

4    Taiint.      57;      Greenwood    v.  "Foley  v.    Speir,   100   N.    T. 

llammei'slcy,  5  Taunt.  720  ;  Pallis-  652. 
ter  V.  Giavcsend,  9  C.  B.  774  ;  The 
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in  which  the  valid  and  invalid  parts  are  inseparable.*^  Thus 
a  statute  annulling  grants  of  land  held  adversely  by  another, 
and  one  making  their  acceptance  a  misdemeanor,  were  held 
not  to  apply  to  the  entire  instrument  containing  the  grant  of 
such  land,  nor  to  invalidate  the  grant  of  other  land  in.  the 
same  conveyance,  but  only  to  affect  such  portions  thereof 
and  such  grants  therein  as  were  in  violation  of  such  stat- 
utes."] On  the  same  principle,  a  by-law  which  is  partly 
good  and  partly  bad  is  valid  as  to  the  former  part,  if  the 
latter  is  distinct  and  separable  from  it  (a)  ;  and  orders  of 
justices  and  of  other  authorities,  and  the  awards  of  arbitra- 
tors are  similarly  treated  (5). 

§  461.  Bflfeot  ol  Statate  Rendering  Performance    ol  Contract 

Illegal,  etc. —Where  a  Statute  compels  a  breach  of  a  private 
contract,  [*.  e,^  where  its  performance  is  rendered  illegal  by 
the  enactment,  theobligation  is  discharged,"  and]  the  contract 
is  impliedly  repealed  by  the  Act,  so  far  as  the  latter  extends," 
or  the  breach  is  excused,  or  is  considered  as  not  falling  within 
the  contract^  (c).  The  intervention  of  the  Legislature,  in 
altering  the  situation  of  the  contracting  parties,  is  analogous 
to  a  convulsion  of  nature,  against  which  they,  no  doubt,  may 
provide  ;  but  if  they  have  not  provided,  it  is  generally  to  be 
considered  as  excepted  out  of  the  contract  (d).     ThuiB,  where 

«»  Towle  V.  Smith,  2Robt.(N.  Y.)  sou,  17  Q.  B.  406  ;  R.  v.  Green,  2 

489.  L.  M.  &  P.  130  ;  He  Qoddard,  1  L. 

«»  Towle  V.  Smith,  3  Robt.  (N.  T.)  M.  &  P.  25. 

489.     A  trust  is  uot  invalid  if  made  *>  Brown  v.  Dillahunty,  12  Mi89. 

to  defeat  the  collateral  iuheritnnce  713 ;  and  see  Hampton  v.  Com'th, 

tax;  it  is  simply  this  intention  that  19  Pa.  St.  329,  infra, 

is  to  be  frustrated  :  Tritt  v.  Crotzer,  •*  A  law  laying  an  embargo,  even 

Ul  Pa.  St.  450.  for  an  unlimited  time,  does  not 

(a)  R.   V.  Faversham,   8  T.   R.  extend  to  the  extinguishment  of  a 

o"i3,   2    Kyd,    Corp.    155 ;    R.   v.  '  contract  with  whose  present  per- 

Liindie,  81  L.  J.  M.  0.  157.  per  formance  it  interferes,  but  operates 

Quain,  J.,  in  Hall  v.  Nixon,    10  only  as  a  suspension  of  it  until  the 

Q.    B.    152 ;   per   Bayley.  J.,  in  law  is  repealed  :  Baylies  v.  Fetty- 

Chirk  v.  Denton,  1  B.  &  Ad.  95  ;  place,  7  Mass,  325. 

Brown  v.  Holyhead.  1  H.  &C.  601,  (c)  Per  etir.  in  Brewster  v.  Kit- 

32  L.    J.    25.     [Laws  organizing  chell,  1  Salk.  198. 

municipal      governments      being  (rf) /*<??•  Pollock,  C.  B.,  in  Oswald 

designed  for  the   preservation  of  v.  Berwick,  3  E.  &  B.  653,  23  L.  J. 

public  order,  contracts  in  violation  831.     [In  Hampton  v.  Com*th,  19 

of  such  laws  are  void  :  Louisiana  Pa.  St.  329,  proceedings  had  been 

State  B'k  v.  Nav.  Co.,  3  La.  An.  taken  under  an  act  of  assembly  to 

294.]  open  a  street,  the  act  providing  for 

{b)  R.  V.  Stoke  Bliss,  6  Q.  B.  158;  iheassessmentof  damagessustained 

R.  V.  Oxley,  Id.  250  ;  R.  v.  Robin-  by  property  holders  upon  lots  of 
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land  was  leased  to  certain  pei*60U8,  who  covenanted  to  build 
a  workhouse  on  it,  and  not  to  use  the  bouse  or  land  for  any 
other  purpose  than  the  support  of  the  poor  of  the  parish ; 
and  the  Poor  Law  Commissioners,  under  the  4  &  5  Wm.  4, 
<^.  76,  incorporated  the  parish  in  a  Union,  and  removed  the 
paupers  to  the  union  workhouse,  whereupon  the  house  was 
sluit  up  and  the  land  was  let  at  a  rack  rent,  which  was 
applied  in  aid  of  the  rates ;  it  was  held  that  the  covenant 
had  not  been  broken,  or  that  the  breach  was  excused  by 
legislative  compulsion  (a).  [And  so,  where  the  right  of  bail 
for  a  defendant  taken  under  a  capias  ad  satisfaciendum  to 
surrender  the  principal  in  discharge  of  his  liability,  is 
<lestroyed  by  statute,  the  bail  is  discharged."] 

§  462.  If  a  man  covenants  not'  to  do  a  thing  which  was 
unlawful  at  the  time  of  the  covenant,  and  an  Act  subsequently 
makes  it  lawful  only,  but  not  imperative,  to  do  it ;  the  cove- 
nant is  unaffected  by  the  Act  {b).  [But  if  he  agrees  not  to 
do  a  thing,  which,  at  the  time  is  lawful,  and  a  subsequent 
statute  compels  him  to  do  it,  the  agreement  is  repealed." 
Thus]  where  a  lessee  covenanted,  for  himself  and  .his 
^^  assigns,"  that  he  would  not  build  on  the  demised  premises ; 

others  benefited  and  giving  a  pro-  obligation  of  such  a  contract  could 

•cceding  for  tiie  enforcement.     Be*  not    be  impaired;  for  it   has   no 

fore  completion  of  this  proceeding,  obligation:"  ubi  supra,  p.  884. J 

the   act   was   repealed.      It    was  (a)  Doe  v.  Rugeley,  6  Q.  B.  107. 

contended  that  the   right  of  the  See  D.  of  Devonshire  v.  Barrow,  2 

property  holders  to  the  damaged  Q.  B.  D.  286. 

iissessecl    could   not   be   affected,  ^  Brown  y.  Dillahuuty,  12  Miss, 

being  in  the  nature  of   contract  718.     In  Union  Locks  &  Canals  v. 

rij[;hts.     This  was  denied  by  the  Towne,  1  N.  H.  44,  it  was  held, 

court :  "  But,"  says  Black,  C.  J.,  that  one  who  became  a  proprietor 

'*  iissume  it  to  be  a  contract.     Let  in  a  company  was  discharged  from 

it  be  supposed  that  the  plaintiff  in  his  contract  and  liabiliiy  to  subse- 

error  coyenanted  to  pay  a  certain  quent  assessments  by  a  subsequent 

*sum  in  consideration  of  the  addi-  statute,  passed  upon  petition  of  the 

tiuual  value  which  would  be  giyen  to  corporation    without    his    assent, 

his  lots.    If  the  street  is  not  opened  authorizing  it  to  hold  a  greater 

the  consideration  fails,  and  then  amount  of  real  estate,  the  subscript 

what    becomes  of  the    contract  ?  tion  being  treated  as  a  contract  in 

Equity  will  always  relieye  against  which  no  valid  change  could  be 

a   contract    when   an   unforeseen  made  without  the  assent  of  all  the 

Mcddent,  such  as  the  interference  of  parties. 

the  Legislature,   has    rendered   it  (b)  Per    cur.    in    Brewster    v. 

impossible  for  both  parties  to  per-  Kitchell,  1  Salk.  198.    [Bi-ick  Pres. 

form  it.    It  will  scarcely  be  said  Ch.  y.  New  York,  6  Cow.  (N.  Y.) 

that  a  contract,  the  execution  of  588.1 

which  is  forbidden  by  equity  and  ••  Brick  Pres.  Cb.  v.  New  York, 

^ood    conscience,    is    w*ithin    tbe  supra, 
inhibition  ot  the  constitution.    The 
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and  Iio  was  afterwards  compelled,  nnder  an  Act  of  Parlia- 
ment, to  sell  the  land  to  a  railway  company,  who  built  on  it ; 
it  was  held  that  the  company  was  not  an  *^  assign  "  within 
the  meaning  of  the  covenant.  The  Legislature,  it  was  con- 
sidered, had,  in  compelling  the  sale,  created  a  kind  of  assign 
not  contemplated  by  cither  lessor  or  lessee  when  the  contract 
was  entei^d  into  ;  and  so,  the  lessee  could  not  justly  be  held 
responsible  for  the  acts  of  such  an  assign.  It  was  not  reason- 
able to  impute  to  the  Legislature  the  intention  that  he  should 
remain  liable  for  the  non-performance  of  that  which  it  had, 
itself,  prevented  him  from  performing  (a). 

§  463.  Statute  ImpliM  Meaai  of  BiiforoMiient — When  a  statute 
creates  a  new  obligation,  or  makes  unlawful  that  which  was 
lawful  before,  a  corresponding  right  is  thereby  impliedly 
given,  either  to  the  pnblic,  or  to  the  individual  injured  by 
the  breach  of  the  enactment ;  and  sometimes  to  both. 
[''  The  general  rule  as  to  the  way  in  which  the  authority  of 
statutes  may  be  enforced  directly  is,  that  whenever  a  statute 
orders  a  thing  to  be  done,  or  forbids  the  doing  of  anything, 
an  indictment  lies  for  the  omission  of  the  one  or  the  commis- 
sion of  the  other,  and  an  action  also  lies  at  the  suit  of  any 
person  who  has  sustained  injury  from  such  omission  or  com- 
mission.'*" "  What  the  law  says  shall  not  be  done  it  becomes 
illegal  to  do,  and  is  therefore  the  subject  matter  of  an  indict- 
ment without  the  addition  of  any  corrupt  motives. "*•  "  In 
every  case  where  a  statute  prohibits  anything  and  doth  not 
limit  a  penalty,  the  party  offending  therein  may  be  indicted 
as  for  a  contempt  against  the  statute."*  "  Whenever  an 
Act  of  Parliament  doth  prohibit  anything,  the  party  gtieved 
shall  have  an  action,  and  the  offender  shall  be  punished  at 
the  King's  suit."^  **  It  is  written  on  the  horn-book  of  the 
law,  that  the  public  and  a  party  particularly  aggrieved,  may 

(a)  Btiily  ▼.  De  Crespignv.  L.  R.  an  act,  etc.,  unlawful,  see  post, 

4  Q.  B.  180.     See.  also,  Wadham  §488.] 

V.  P.  M.  Genl.,  L.  R.  6  Q.  B.  644  ;         «  Wilb.,  Stat.  L.,  pp.  Sa-70. 
Brown  v.  Mayor  of  London.  9  C.         ••  lb.,  cit.  R  v.  Sainsbury,  4  T. 

B.  N.  S.  726,  80  L.  J.  225  ;  New-  R,  at  p.  457,  per  Ashhuret,  J., 
ington  V.  Cottinghara.  13  Ch.  D.         ••  CiU    Crowther's     Case,    Cro. 

726. 48  L.  J.  226.     [As  to  tbe  effect  Eliz. ,  at  p.  655. 
of  the  repeal  of  a  statute  making        ^^  2  Inst.  168 


I 
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each  have  a  distinct  but  concarrent  remedy  for  an  act  which 
happens  to  be  both  a  public  and  a  private  wrong.""] 

§  464.  Implied  Remedies  wliere  Act  Prohibits  or  Commends 
something  Pablio. — If  a  Statute  prohibits  a  matter  of  public 
grievance  (a),  or  commands  a  matter  of  public  convenience  (5), 
all  acts  and  omissions  contrary  to  its  injunctions  are  mis- 
demeanors; and  if  it  omits  to  provide  any  procedure  or 
punishment  for  such  act  or  default,  the  common  law  method 
of  redress  is  impliedly  given ;  that  is,  the  procedure  by 
indictment,  and  punishment  by  fine  and  imprisonment  (c). 
But  the  matter  must  be  strictly  of  public  concern.  If  the 
statute  extends  only  to  particular  persons,  or  to  matters  of  a 
private  nature,  as  those  relating  to  distresses  by  lords  on  their 
tenants,  disobedience  would  not  be  indictable  {d).  Where 
the  burden  of  repairing  a  private  road  for  the  use  of  the 
owners  and  occupiers  of  tenements  in  nine  parishes,  was 
thrown  upon  the  owners  and  occupiers  in  six  of  those 
parishes;  the  latter  were  held  not  indictable  for  the  non- 
repair of  the  road,  because  the  duty  did  not  concern  the 
public,  but  only  the  individuals  who  had  a  right  to  use  the 
private  road  {e).  [But  for  neglect  or  refusal  on  the  part  of 
towifship  supervisors  to  open  or  repair  a  public  highway,  a 
part  of  their  oflSicial  duty  as  public  functionaries,  an  indict- 
ment will  lie/*] 

§  465.   Statute  Creating  Obligation  and  Giving  Remedy  in  Same 

Section. --If  the  statute  which  creates  the  obligation,  whether 
private  or  public,  provides  in  the  same  section  or  passage  a 
specific  means  or  procedure  for  enforcing  it,  no  other  course 

than  that  thus  provided  can  be  resorted  to  for  that  pur- 

• 

"  Foster  v    Com'th,  8  Watts  &  tion  is  puDlshable  accordiDg  to  the 

8.  77,  79.  per  Gibson.  C.  J.  course  of  the  common  law  :  Stato 

(a)  U.  V.  SaiDsbuiy,  4  T.  R.  445.  v.  Parker.  91  N.  C.  650.] 

(b)  K.  V.  Davis.  Say.  133 ;  R.  v.         (d)  2  Hawk.,  ubi   upra. 

Price.  11  A.  «&  K  427.  (e)  R.  v.  Richards.  8  T.  R.  684. 

(c)  2  Hawk.  c.  25,  s.  4  ;  and  see  See,  also,  R.  v.  Storr,  8  Burr. 
the  cases  collected  in  Burn's,  J.,  1699,  and  R.  v.  Atkins,  Id. 
Office  n.      [Colburn  v.  Swett,  1  1706. 

Met.  (Miuss.)  232  ;  Elder  v.  Bemis,  "  Grafflns  v.  Com'th,  8  Pen.  A 

2  Id.  599;  Gearhart  v.  Dixon,  1  '  W.  (Pa.)  502 ;  Edge  v.  Com'th,  7 

Pa.  St.  224 ;  Slate  v.  Fletcher,  6  Pa.  St.  275  ;  Phillips  v.  Com'th,  44 

N.   H.  257.    So,  where  a  statute  Id.  197 ;  Com'th  v.  Reiter.  78  Id. 

makes  an  act    "  unlawful,"   but  161 ;  Oakland  Tp.  v.  Mai*tin,  104 

fipecifles  no  proceeding,  its  viola-  Id.  803.    See  post,  §  467. 
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pose  {a).  ThaB,  where  the  land  tax  redemption  Act  directed 
tliat  the  tax  shoald  be  added  to  the  rent  in  all  f  utnre  bishops^ 
leases,  and  should  be  recoverable  in  the  same  way  as  the 
rent,  it  was  held  not  recoverable  bj^  any  other  means  (&). 
A  breach  of  the  5  &  6  Ed.  6,  c.  25,  which  enacted  that  no 
person  should  keep  an  ale-house,  but  such  who  should  be 
admitted  thereunto  and  allowed  in  open  sessions,  or  by  two 
justices,  under  the  penalty  of  summary  commitment  by 
justices  for  three  days,  was  not  subject  to  prosecution  by 
indictment  {c).  The  21  Hen.  8,  c.  13,  having  enacted  that 
no  spiritual  person  should  take  lands  to  farm,  on  pain  of 
forfeiting  ten  pounds,  it  was  held  that  an  offender  could  not 
be  indicted  for  a  breach  of  this  enactment,  but  could  only  be 
sued  for  the  penalty  {d).  Where  an  Act  which,  requiring 
shareholders  to  pay  calls  on  their  shares,  provided  that  in 
ciise  of  default  the  company  might  sue  them  in  the  courts  in 
Dublin ;  it  was  held  that  an  action  would  not  lie  in 
England  («). 

§  166.  statute  Oreating  Obligation  to  Pay  Money. — If  the 
newly-created  duty  is  simply  an  obligation  to  pay  money  for 
a  public  purpose,  the  general  rule  would  seem  to  be  that  the 
payment  cannot  be  enforced  in  any  other  manner  than  that 
provided  by  the  Act ;  though  the  provision  be  not  contained, 
as  in  the  above  cases,  in  the  same  section  as  that  in  which 
the  duty  was  created.  Thus,  the  43  Eliz.  c.  2,  which 
authorizes,  by  the  second  section,  the  imposition  of  a  poor- 
rate,  and  empowers  the  parochial  officei"s,  by  the  fourth,  to 
levy  the  arrears  from  those  who  refuse  to  pay,  by  distress, 

(a)  [See  post,  t^  467.]    This  does  R.    v.    Clear,  4   B.    &    C.    899- 

not  apply  to  I  bo  equitable  remedy  See.  also,  Lichfield  v.  Simpson,  B 

by  injunction.   See,  ex.  gr.  Cooper  Q.  B.  65. 

V.  Whiitingbam.  16  Ch.  D.  601  ;  {b)  Doe  v.  Bridges,  1  B.  &  Ad. 

At^y.-Geul.  v.  Basingsioke,  45  L.  869.       Comp.    Scotch     Widows' 

J.  Cb.  ^26.      [See,  also.  People  v.  Fund  ▼.  Crnig.  51  L.  J.  Cli.  303  ; 

Vanderbilt,  24  How.    Pr.  (N.  Y.)  and  see  Oumming  v.  Bcdborough. 

301 ;  and  ante,  ^§  151,  164.     But  15  M.  &  W.  4;  8. 

comp.  ^474.     Where  cburchwasd-  (e)  R.  v.  Marriot,  4  Mod.  144; 

ens  refust'd  to  allow  «Q  ini^pection  R  v.  Bu-  k.  2  Stra.  679. 

of  ibeir  accounts,  ibe  Court  would  {d)  2    Hale,  P.    C,  171 ;  R.  v. 

not  refuse  a  mandamus  to  enforce  Wright,  1  Burr.  544  ;  and  see  per 

the  performance  of  tliat  duty,  if  cur."  in     Couch    v.    Steel,    8    E. 

advisable  on  public  gi'ounds,  only  &B.  408. 

because  a  pecuniary  penally,  nppli-  (e)  DundalkR.  Co.  v.  Tapster,  1 

cable  to  tlic  use  of  tbe  poor  of  ibo  Q.  B.  667. 
parish,  wasimpobcd  for  the  refusal: 
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limits  the  officers  to  this  rcmedj',  and  gives  no  right  of  action 
for  a  poor-rate  {a).  Similarly,  where  highway  rates  were  made 
paj^able  under  a  statute  which  prescribed  a  particular  pro- 
cedure for  their  recovery,  it  was  held  that  that  method  only 
coald  be  pursued,  and  that  no  action  lay  (ft).  It  is,  however, 
a  general  rule,  that  where  an  Act  of  Parliament  creates  an 
obligation  to  pay  money,  the  money  may  be  recovered  by 
action,  unless  some  provision  to  the  contrary  is  contained 
in  the  Act  ((?),  that  is,  unless  an  exclusive  remedy  be 
given  {d)  ;  and  the  question  may  arise  whether  the  particular 
remedy  given  by  the  Act  is  cumulative  or  substitutional  for 
this  right  of  action.  Where  a  harbor  Act  required  the  master 
of  a  ship  to  pay  certain  duties  to  the  trustees  of  the  harbor  ; 
and  besides  empowering  the  latter  to  distrain  for  them, 
enacted  that  any  master  who  eluded  payment  should  staiid 
liable  to  the  payment  of  them,  and  that  they  should  be  levied 
in  the  same  manner  as  penalties  were  directed  by  the  Act  to 
be  levied  (that  is,  by  action  or  distress) ;  it  was  held  that 
the  latter  remedy  was  cumulative,  and  that  as  the  Act  had 
made  the  master  liable  to  pay  the  dues,  an  action  lay  for 
them  (e).  This  decision  is  said  to  have  been  based  on  the 
ground  that  the  particular  remedy  given  by  the  Act  did  not 
cover  the  whole  right  (^),  [thus  falling  within  the  rnle  that 
a  common  law  remedy  is  not  superseded  by  a  statutory 
remedy  covering  only  part  of  the  right."  A  familiar  instance 
of  the  application  of  this  principle  is  in  the  case  of  certain 
corporations  whose  charters  require  their  membei*s  to  pay 
certain  periodical  dues,  and,  in  order  to  secure  the  perform- 
ance of  this  duty,  give  the  company  a  lien  upon  the  defaulting 
membei'^s  stock,  or  authorize  the  imposition  of  fines  and 


(a)  Stevens  v.  Evans,  3  Burr. 
1152,  per  Denison,  J. 

(b)  UndcrbiH  v.  Ellicombe. 
McClcl.  &  Yo.  450.  See,  also, 
London  &  Brighton  R.  Co.  y. 
Watson.  4  C.  P.  D.  118 ;  and  sup. 
g§  151,  et  seq. 

(c)  Per  Parke,  B.,  in>8hephcrd  v. 
IIUls.  11  Ex.  55,  25  L.  J.  6.  See 
ex.  gr.  Stcmson  v.  Heath,  3  liev. 
4(H) ;  Pelham  v.  Pickersgill,  1  T. 
U.  661 ;  Maurice  v.  Marsden,  19 
L.  J.  C.  P.  152  ;  Bult  v.  Price,  1 


Q.  B.  D.  264. 

(rf)  Per  Martin,  B.,  in  Hutchin- 
son V.  Gillespie.  25  L.  J.  Ex.  109  • 
R.   V.  Hull  &  Selby  R.  Co.,  6  Q 
B.  70. 

(e)  Shepherd  v.  Hills,  ubi  sup. 

(/)  Per  Williams,  J.,  in  Si. 
Pancras  v.  Batterbury,  2  C.  B.  N. 
8.  477,  26  L.  J.  M.  C.  246. 

«  Gibbes  v.  Beaufort.  20  S.  C. 
218.  See,  also,  Salem  Tump., 
etc.,  Co.  ▼.  Hayes,  5  Cusb.  (Mass.) 
458. 
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forfeitures,  or  both.  In  Buch  cnsc,  a  common  law  action  lies 
for  the  recovery  of  the  dues  by  the  association  whenever 
they  become  payable  ;'*  for  a  penalty  which  has  for  its  end 
the  insurance  of  the  performance  of  the  principal  obligation, 
does  not  destroy  the  latter."  So,  where  the  act  incorpor- 
ating a  company,  the  subscribers  to  whose  stock  signed  an 
agreement  to  pay  a  certain  amount  per  share  as  the  same 
should  be  called  for,  authorized  the  managers  to  call  for 
payments,  and  inflicted  a  penalty  of  five  per  cent,  per  month 
upon  defaulters,  with  the  additional  provision,  that,  when 
the  penalty  should  amount  to  the  sums  paid  in,  the  share 
should  be  forfeited  to  the  company,  it  was  held  that  the 
latter  might  waive  the  forfeiture  and  proceed  upon  the 
personal  obligation  assumed  by  the  subscriber  to  the  agree- 
moiit  referred  to.**  Again,  where  an  act  provided  that  the 
stockholders  of  certain  corporations  should  be  liable,  in  their 
individual  capacities,  to  the  amount  of  the  stock  held  by 
each,  for  all  work  or  labor  done  to  carry  on  the  operations 
of  the  company,  it  was  held,  that,  whilst  this  individual 
liability,  being  of  a  purely  statutory  character  and  having  no 
existence  outside  of  the  legislation,  must  be  enforced,  when- 
ever invoked,  in  the  precise  manner  prescribed  by  the 
statute,"  it  was  not  the  sole  liability  which  the  creditors  of 
an  insolvent  corporation  might  enforce  for  the  satisfaction  of 
their  claims  ;  that  they  might  also,  by  appropriate  process, 
enforce  for  their  benefit  the  liability  existing  on  the  part  of 
the  stockholders  to  the  corporation  to  pay  uncalled  and 
unpaid  subscriptions  to  capital  stock  ;  and  that,  consequently, 
a  bill  in  equity  would  lie  at  the  instance  of  creditors  of  such 
a  corporation  to  collect  such  part  of  the  unpaid  and  uncalled 
subscriptions  as  was  necessary  for  the  satisfaction  of  their 


^*  See  Build'g  Ass'n  ▼.  Kribs,  7 
Leg.  &  Ins.  liep.  (Pa.)  21 ;  Morri- 
son, Keceiver,  etc.  v.  Dorscy,  48 
Md.  401. 

"  D.  &  S.  Cannl  Nhv.  Co.  v. 
Sansom.  1  Binn.  (Pa.)  69. 

''•  Ibid. ;  and  see.  as  recocrnizing 
this  principle  :  Palmer  v.  "Mining 
Co..  84  Pa,  St.  288;  Merrimac 
Min'g  Co.    V.  Levy,   54  Id.  227; 


Franks  Oil  Co.  v.  McCleary,  63  Id. 
817 ;  Mcssersmith  ▼.  Bank.  96  Id. 
440 ;  Hartford,  etc..  R.  R  Co.  v. 
Kennedy,  12  Conn..  4&9;  Carson  v. 
Min'firCo..  5  Mich.  288. 
.  "  Patterson  v.  Lane.  35  Pa.  St. 
275  :  Hoard  v.  Wilcox.  47  Id.  51  ; 
Youghiogheny  Shaft  Co.  v.  Evans, 
72  Id.  831  ;  Means  App.,  85  Id. 
75  ;  ante,  §  851. 
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claims.'^  But  where  a  by-law  required  a  traveler  without 
a  ticket  to  pay  the  fare  from  the  Btation  whence  the  train 
first  started  to  the  end  of  his  journey,  and,  by  8  Vict.  c.  20, 
sect.  145,  penalties  or  forfeitures  imposed  by  the  by-laws 
were  recoverable  before  justices ;  it  was  held  that  the  by- 
law did  not  create  a  debt  recoverable  in  a  Court  of  civil 
jurisdiction  (a).  [And  where  a  statute  against  usury,  besides 
empowering  the  debtor  to  make  certain  deductions  on  account 
of  the  usury  paid  by  him,  gave  him  an  action  of  debt  against 
the  creditor,  and  imposed  upon  the  latter  the  liability  to 
pay  a  sum  equal  to  three  times  the  amount  of  the  usury  paid, 
it  was  held  that  a  party  who  had  paid  usury  could  not  recover 
the  excess  over  the  legal  percentage  in  an  action  of 
assumpsit  for  money  had  and  received,  but  that  the  remedy 
was  exclusively  under  the  statute/*] 

§  467.  Statute  Creating  Publio  Duty  and  Giving  Remedy,  in 

Blfierent  Seotiona If  the  statute  creates  the  public  duty  in 

one  section,  and  provides  a  procedure  for  the  enforcement 
of  it,  or  the  punishment  for  its  breach,  in  a  separate  section,** 
or  if  the  duty  to  which  the  new  procedure  applies,  already 
existed  before  the  Act  (J),  the  offence  is  usually  subject  to 
the  common  law  procedure  and  punishment,  as  well  as  to 
the  special  procedure  so  given.  Thus,  under  the  10  &  11 
Wra.  3,  c.  17,  which  declared,  in  the  first  section,  that  keep- 
ing a  lottery  was  a  public  nuisance,  and,  by  the  second, 
made  the  keeper  of  one  liable  to  a  penalty  recoverable  by 
penal  action,  it  was  held  that  the  offender  was  also  indictable 
(c).  The  6  &  7  Vict.  c.  73  having  enacted,  in  one  section, 
that  no  person  should  act  as  an  attorney  who  was  not  duly 
admitted  and  enrolled  ;  and  in  another,  that  a  breach  of  this 
prohibition  should  be  deemed  a  contempt  of  Court ;  it  was 
held  that  the  offence  was  also  indictable  {d)  [So,  where  an 
act  by  its  90th  section  imposed  upon  the  supervisors  of  town- 
ships all  the  duties  imposed  by  law  on  the  supervisors  of 
public  highways,  and   declared   them  subject  to  the  same 

"  Lane's  App..  105  Pa.  St.  49.  (6)  See  aup.   §§  236,  286.    R.  v. 

(a)  London  A  Brigliton  R.  Co.  ▼.  Davis,  Say.  163  ;  R.  v.  Gk)uld,   1 

Watson,  4  C.  P.  D.  118.  Salk.  881. 

'»  Crosby  v.    Bennett,   7   Mtt  (c)  R.   v.   Crawshnw,  Bell,  803, 

(Mass.)  17.  80  L.  J.  M.  C.  58. 

«»  See  ante,  §  465.  (d)  R.  v.  Buchanan,  8  Q.  B.  888. 
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responsibilities,  and  by  its  92Dd  section  provided,  that,  if 
any  supervisor  shonld  neglect  to  perform  any  dnty  required 
of  him  bv  law,  he  shonld  forfeit  a  certain  sum  to  be  recovered 
summarily  by  action  of  debt  in  the  name  of  the  common- 
wealth, it  was  held  that  un  indictment  lay  for  a  refusal  or 
neglect  to  repair,"]  So,  where  a  statute  prohibited  the 
erection  or  maintenance  of  a  building  within  ten  feet  of  a 
road,  declaring  such  an  erection  a  common  nuisance ;  and, 
in  another  section,  authorized  two  justices  to  convict  the 
proprietor,  and  to  remove  the  structure ;  it  was  held  that  an 
indictment,  also,  lay  for  the  nuisance  (a). 

§  468.  Same  Rule  as  to  Private  Duties.-— The  same  principle 
applies  when  the  duty  is  a  private  one.  Thus,  the  11  Geo. 
2,  c.  19,  which,  after  authorizing  landlords,  by  section  1,  to 
seize  the  goods  of  their  tenants,  when  fraudulently  and 
clandestinely  removed  to  elude  a  distress,  gives  them,  by 
section  4,  a  summary  remedy  before  justices,  for  recovering 
double  the  value  of  the  goods  removed,  against  the  tenant, 
or  any  person  who  assisted  him,  was  held  to  give  them  also^ 
by  implication,  the  right  of  suing  for  damages  for  the 
fnindulent  or  clandestine  removal  (J).  [But,  where  the  first 
section  of  an  act  punished  larceny  by  fine,  etc.,  the  third 
gave  the  owner  of  the  goods  the  right  to  treble  the  value  of 
the  goods  at  the  hands  of  the  offender,  and  in  case  of  his 
inability  to  pay,  authorized  the  court  to  sentence  him  to 
make  satisfaction  by  service  to  the  owner,  who  might 
thereupon  sell  him  in  service ;  and  the  tenth  section  pro- 
vided, that,  unless  the  owner  do  so  in  thirty  days,  or  give  the 
gaoler  security  to  pay  the  charges  of  keeping  the  prisoner, 
the  gaoler  might  set  him  at  liberty,  it  was  held,  that,  in 
Ruch   case,  the   owner  had   no  remedy  by  action   of  debt 

8^  Edgs  V.  Com'th,  7  Pa.  St.  275.  585.  [See,  to  similar  eflfect, 
It  is  proper  to  observe,  however,  Ren  wick  v.  Morris,  8  Hill  (N.  Y.) 
that,  in  the  decision,  the  ninety-  621  ;  7  Id.  575.] 
second  section  was  held  to  refer  (6)  Bromley  v.  Holden,  Moo.  & 
more  particularly  to  failure  to  per-  M.  175  ;  Hoi'sfall  v.  Davy,  1  Stark, 
form  the  other  duties  imposed  by  169 ;  Stanley  v.  Wharton,  9  Pri. 
the  act,  those  of  overseers  of  the  301,  10  Pri.  188.  See,  also,  Collin- 
poor,  and  to  be  designed  for  the  son  v.  Newcastle  R.  Co..  1  C.  &K. 
benefit  of  individuals.  As  to  lia-  546  ;  Ross  v.  Price.  1  Ex.  D.  260, 
bility  of  supervisors  to  indictment,  45  L.  J.  £x.  777;  and  the  cases  col- 
see  ante,  §  464.  lectcd  in  the  note    to   Afchby    v. 

(a)  R.   V.   Gregory,  5  B.  &  Ad.  White,  1  Sm.  L.  C.  ♦842. 
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against  the  offender  after  being  so  set  free."  And  in  this 
connection  may  be  cited  the  rale,  that,  where  a  statute  creates 
a  right  and  limits  the  time  for  bringing  an  action  upon  it,  if 
the  limitation  is  suffered  to  expire  withont  any  action,  tlic 
right  itself  is  gone,  and  cannot  be  revived  by  being  claimed 
in  another  proceeding.  Thns,  where  an  act  authorized  an 
unlucky  gambler  to  recover  back  the  money  lost  by  hlra,  if 
suit  be  brought  in  ten  days,  it  being  expressly  provided  that 
the  suit  shall  be  founded  on  the  act  and  the  recovery  be 
according  to  the  form  of  the  act,  thus  showing  that  it  did 
not  proceed  upon  the  principle  of  compensating  an  injured 
party  in  damages,  if  the  time  be  allowed  to  slip  by,  the  right 
given  by  the  act  was  gone  entirely  and  could  not  be  asserted^ 
e.  g.^  upon  distribution  of  the  proceeds  of  a  forfeited  bond 
which  had  been  given  by  the  keeper  of  the  gambling  house 
for  appearance  in  court,  upon  being  prosecuted." 

§  469.  Where  Third  Parties  Interested  in  Duties  or  Prohibitions. 

— When  a  statute,  for  the  benefit  of  particular  individuals, 
imposes  a  ministerial,  as  distinguished  from  a  judicial  duty, 
[or  prohibits  the  doing  of  a  thing,]  any  of  those  individuals, 
if  directly  injured  by  the  breach  of  the  duty  [or  prohibition,] 
has  impliedly  a  right  to  recover,  from  the  person  on  whom 
the  duty  is  cast  [or  the  prohibition  imposed,]  satisfaction  for 
the  injury  done  to  him  contrary  to  the  statute  (a),  unless,  of 
course,  a  different  intention  is  to  be  collected  from  the  Act ; 
[and  if  the  statute  points  out  no  specific  remedy,  a  remedy 
may  be  drawn  from  the  common  law.**  Thus,  where  a 
statute  imposes  upon  house-owners  the  absolute  duty  of  pro- 
viding fire-escapes,  any  person  damnified  bj'  a  non-perform- 
ance thereof  may  maintain  an  action  therefor."]  An  incor- 
porated vestry  which  refused  to  perform  the  statutory  duty 
of  removing  dirt  and  ashes,  was  held  liable  in  an  action  by 
the  party  aggrieved,  for  the  expenses  incurred  from  the 
refusal  (b)      So,  an  unsuccessful  candidate  at  an  election  is 

"  Smith  V.  Drew,  5  Mass.  614.  411.     [Van  Hook   v.  Whillock,   2 

•»  Com'th  ▼.  RobbiDs,  26  Pa.  St.  Edw.  (N.  Y.)  304.] 

165.  •*  Kneass  v.  Bauk.  4  Wash.  106. 

(a)  2  Westmr.  18  Ed.   c.   60 ;  1  "  Willy  v.  ^lullcdy,  78  N.   Y. 

Inst.  66a ;  Anon.,  6  Mod.  27  ;  per  810. 

cur,  in  Couch  ▼.  Steel,  8  E.  &  B.  (b)    Holborn       Union      v.      St, 

Leonard's.  2  Q.  B.  D.  145. 


j  C.  B.  177. 
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entitled  to  sue  the  returning  officer  for  compensation,  if  the 
loss  of  the  election  was  owing  to  the  officer's  neglect  of  the 
prescriptions  of  the  Ballot  Act  (a).  An  action  was  held 
maintainable  bj  the  party  wronged  against  a  deputy  post- 
master, for  not  delivering  a  letter  according  to  his  duty 
under  the  9  Anne,  c.  10 ;  though  he  was  also  liable,  under 
the  same  Act,  to  a  penalty  for -detaining  letters,  recoverable 
by  a  common  informer  (5).  Under  the  8  Anne,  c.  19,  which 
gave  authors  the  sole  right  of  printing  their  works  for  four- 
teen years,  and  provided  that  if  any  other  person  printed 
them  without  consent,  he  should  forfeit  the  printed  matter  to 
the  proprietor,  and  a  further  penny  for  every  sheet,  one  half 
to  the  Queen,  and  the  other  half  to  the  informer,  the  author 
was  entitled  to  sue  also  for  damages  (c).  If  a  railway  com- 
pany were  prohibited,  for  the  protection  of  the  owner  of  one 
ferry,  from  making  a  line  to  another  ferry,  an  action  would 
lie  for  broach  of  the  prohibition,  without  special  damage  (6f), 
The  Companies  Act,  1867,  sect.  38,  which,  after  requirihg 
that  every  prospectus  and  notice  of  a  joint-stock  company, 
inviting  persons  to  subscribe  for  shares,  shall  specify  the 
dates  and  names  of  the  parties  to  contracts  entered  into  by 
the  company  or  its  promoters  before  the  issue  of  the  prospec- 
tus or  notice,  declares  that  every  prospectus  which  does  not 
comply  with  this  provision  shall  be  deemed  fraudulent  on 
the  part  of  those  who  knowingly  issued  it,  as  regards  those 
who  take  shares  on  the  faith  of  such  prospectus,  and  in 
Ignorance  of  the  unmentioned  contract,  was  held  to  give  by 
implication  to  such  shareholders  a  cause  of  action  against 
every  such  issuer  of  the  prospectus  (e).  [It  is  immaterial, 
as  afiPecting  the  right  of  the  individual  to  sue  in  such  cases, 
that  the  dereliction  is  also  punishable  criminally.  Thus,  it 
is  said  that  every  breach  of  duty  by  a  public  officer,  whereby 
an  individual  is  specially  injured  will  subject  the  former  to 

(a)  85  &  86  Vict.  c.  88  ;  Pickering        (d)  Cbambcrlaine  v.  Chester  R. 
▼.  James,  L.  R.  8  C.  P.  489.    See,     Co..  1  Ex.  870. 

also,  Fotlierby  v.  Metrop.  R.  Co.,  (e)  Charlton  v.  Hay,  Q.  B.  M.'  T. 

L.  R.  2  C.  P.  188.  1874.    81    Law  Times*  437.    See 

(b)  Rowning  v.  Goodchild,  2  W.  Gover's   Case,  1  Ch.    D.  182.  per 
B1.  906.  James,  L.  J.,  and  Bramwell,  L.  J. 

(c)  Bedford  v.   Hood.  7  T.   R.  «•  Work  ▼.  Hoofnagle,  1  Teates 
6*20.     See  NoveHo  v.   Sudlow,   12  (Pa.)  606. 
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a-1  action  for  damages.**  So,  too,  *'  a  person  beaten  may  prose- 
cnte  an  action  for  the  battery,  while  the  commonwealth 
prosecntes  an  indictment  for  the  breach  of  the  peace  ;  or  a 
nuisance  may  be  visited  by  indictment  as  a  public  wrong, 
while  it  is  visited  by  an  action  as  a  private  injury ;  and  for 
reasons  equally  good,  a  libeller  may  be  punished  as  a  disturber 
of  the  peace,  while  he  is  made  to  respond  in  damages  by  the 
peraon  libelled,  as  a  defamer  of  k's  character."**  So,  where 
a  statute  prohibited,  under  penalties,  certain  injuries  to  a 
]*oad,  as  breaking  down  the  gates,  or  digging  up  earth,  it  was 
held  not  to  bar  a  common  law  action  for  such  injury  or 
obstruction.**] 

§  470.  Non-Peiformanoe  of  New  Duty,  eto.  Penalty  Recover- 
able by  Aggrieved  Party. — If,  indeed,  the  non -performance  of 
the  new  duty  [or,  as  the  injunction  to  refrain  from  doing 
what  was  before  lawful,  is  equivalent  to  the  imposition  of  a 
new  duty,  the  commission  of  a  new  offence,]  is  made  by  the 
Act  subject  to  a  pecuniary  penalty,  recoverable  only  by  the 
party  aggrieved,  the  inference  would  seem  to  be  that  this 
penalty  was  intended  as  a  compensation  for  the  private 
injury,  as  well  as  a  punishment  for  the  public  wrong ;  and 
there  would  be  no  other  remedy  for  either  the  one  or  the 
other  {a).  Thus,  where  an  Act  provided  that  if  one  fishing 
boat  interfered  with  another  under  certain  circumstances, 
the  party  interfering  should  forfeit  a  penalty  to  the  party 
interfered  with,  recoverable  summarily  before  justices,  to 
whom  powers  were  given  of  enforcing  their  decisions  by 
distress  and  imprisonment;  it  was  held  that  no  action  for 
"special  damage  was  maintainable,  but  that  the  party  injured 
was  limited  to  the  remedy  given  by  the  statute  (i).     It  has 

*^  Foster  v.  Com'th,  8  Watts  A  S.  although  a  penalty  or  forfeiture  be 

(Pa.)  77,  79.    See  ante,  §  468.  provided    by    statute  :    Stimson, 

»  Salem  Turnp..   etc.,    Co.   v.  Amcr.  Stat.,  p.  148,  $  1046. 

Hayes,  5  Cush.  (Mass.)  458.     But  (a)  Per  evr,  in  Couch  v.   Steel, 

this  was  partly  upon  the  ground  8  E.  &  B.  403.     See  Partridpre  v. 

that  the  penalties   inflicted  were  Naylor,  Cro.  Eliz.  480,  sup.  §  256  ; 

entirely  inadequate  as  a  compensa-  K.  v.  Hicks,  4  E.  &  B.  638,  24  L. 

tion.     Com  p.   ante,   §   466.     The  J.  M.  C.  94. 

Ky.  Gen.   Stat's.  21,   24,  provide  (b)  Stevens  v.  Jeacocke,  11  Q.  B. 

that   any  person    injured    by  the  781.      [It  is  said,  Sedgwick,  p.  76. 

violation  of  a  statute  may  recover  and  see  Barden  v.     Crocker.    10 

from  the  offender  such  damages  as  Pick.  (Mass.)  888,   that,   where   a 

he  may  have  sustained    thereby,  statute  does  not  vest  a  right  in  a 
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l>ecn  observed,  indeed,  respecting  this  case,  that  no  datj 
was  imposed  on  the  defendant  by  the  Act ;  that  he  was  only 
prohibited,  nnder  a  penalty,  from  exercising  the  right  of 
fishing  to  the  extent  that  he  had  it  at  common  law  ;  that  he 
was  not  bound  to  perform  any  particular  duty  created  by 
the  Act,  but  only  to  forbear  to  do  that  which,  bnt  for  the 
Act,  he  might  have  done  {a).  But  it  may  be  doubted 
whether  the  suggested  distinction  is  substantial.  If  an  Act 
prohibited,  for  the  protection  of  particular  persons,  a  railway 
company  from  making  a  line  in  a  certain  direction,  the 
company  would  seem  liable  to  an  action  by  those  persons 
for  damages  sustained  from  a  breach  of  the  enactment  (p). 
At  all  events,  the  only  duty  created,  if  any,  was  one  to  the 
party  injured ;  and  as  the  Act,  in  expressly  creating  that 
duty,  also  provided  a  special  remedy  for  its  breacJi,  none 
other  was  to  be  implied.  [Possibly,  the  distinction  properly 
to  be  drawn  is  this,  that,  where  a  statute  gives  a  remedy, 
without  a  negative  expressed  or  implied,  for  a  matter  which 
was  actionable  at  common  law,  the  party  aggrieved  may  sue 
at  common  law  or  upon  the  statute  ;  but,  where  the  act  gives 
a  new  right,  one  that  did  not  exist  before, «.  j^.,  the  exclusive 
-enjoyment  of  a  ferry,  and  prescribes  a  remedy  for  its 
infraction,  that  remedy  and  no  other  must  be  pursued.** 
Tliis  principle  was  applied  to  a  case  arising  nnder  an  act 
**  to  establish  an  independent  treasury  of  the  State  of  Ohio," 
one  section  of  which  made  any  person  advising,  aiding,  or 
participating  in,  the  loaning  of  public  money,  with  the 
public  officer  who  made  such  loan,  guilty  of  embezzlement, 
and,  on  conviction,  subject  to  imprisonment  and  to  a  fine  ki 

* 

double  the  amount  embezzled,  the  fine  being  given  the 
effect  of  a  judgment  in  favor  of  the  county,  etc.,  whose 
funds  were  so  embezzled,  collectible  like  other  judgments, 
and  capable  of  being  released  only  by  such  party.     It  was 

person,   but  mcrel}'  prohibits  the  remedy  to  the  penalty.    But  see 

doing  of  some  act  under  a  penalty,  cases  infra.] 

ihe  party  violating  the  statute  is  (a)  Per  eur,  in  Couch  v.  Steel, 

liable    to    the    penalty  only  ;   but  8  £.  &  B.  413. 

'Where  a  right  of  property  is  vested  (b)  See  Chamberlaine  ▼.  Chester 

in  consequc^nce  of  the  statute,  it  R.  Co.,  1  Ex.  870. 

may  be  vindicated  by  the  common  **   Almy   ▼.    Harris,   6    Johns. 

law  remedy  of  action,  unless  the  (N.  Y.)  175. 

statute    expressly     confines     the 
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held,  that,  as  the  offence  was  a  new  one ;  as  the  right  created 
ill  favor  of  the  party  injured  as  against  persons  advising, 
etc.,  the  misapplication  of  the  pablic  funds  was  a  new  one, 
not  previously  existing  at  common  law ;  as  the  recognition 
of  a  right  of  civil  action  against  such  persons,  in  addition 
to  the  statutory  remedy,  would,  in  effect,  be  giving  the 
injured  party  treble  damages,  the  statutory  remedy  must  be 
deemed,  exclusive  of  any  civil  action  based  upon  the  same 
offence.  ••] 

§  471.  Right  q£  Action  laimitod  to  Those  Directly  within  GUt  of 
Enactment. — The  right  of  action,  where  it  exists,  is  strictly 
limited  to  those  who  are  directly  and  immediately  within 
the  gist  of  the  enactment ;  [i.  e.^  the  violation  of  a  duty 
imposed  by  statute  for  the  benefit  or  protection  of  a  partic- 
ular class  of  persons,  cannot  be  made  the  foundation  of  an 
action  by  any  not  belonging  to  that  class.*']  The  Contagious 
Diseases  Animals  Act,  for  example,  in  imposing  a  penalty  on 
those  who  send  animals  to  market  with  infectious  diseases, 
may  give  a  right  of  ac^on  to  the  owner  of  an  animal  in  the 
market,  which  caught  the  disease  from  the  infected  animal 
of  the  offender,  the  object  of  the  Act  being  to  protect  those 
who  expose  animals  for  sale  there  ;  but  it  would  not  give  a 
right  of  action  to  the  purchaser  of  the  diseased  animals 
which  had  been  wrongfully  exposed,  for  the  Act  did  not  aim 
at  the  protection  of  buyers  in  the  market  (a). .  So,  an  Act 
which  requires  a  railway  company  to  fence  thei^  line,  may 
give  the  adjoining  landowner  an  action  for  a  breach  of  the 
enactment,  if  his  cattle  are  injured  by  getting  on  the  line  in 
consequence  ;  but  a  passenger  injured  by  an  accident  caused 
by  such  cattle  getting  on  the  line,  would  not  be  entitled  to 


•^  Hancock  Co.  ▼.  Bank.  82  Ohio 
St.  194,  citing  R.  ▼.  Robinson,  2 
Burr.,  at  p.  803 ;  Livingstone  v. 
Van  Ingcn,  9  Johns.  (N.  T.)  507  ; 
Almv  y.  Harris,  supra;  Andover 
V.  Oould,  6  Mass.  41 ;  Bissel  v. 
Lamed,  16  Id.  65 ;  Camden  v. 
Allen,  26  N.  J.  L.  898 ;  Bhepard 
V.  Comm*rB.  8  Ohio  St.  854  ;  State 
V.  Comm'rs,  26  Id.  869  ;  Lang  v. 
Scott.  1  Blackf.  (Ind.)405  ;  Victory 
T.  Fiizpatrick,  9  Ind.  288. 


•*  Jersey  City  Gaslight  Co.  v. 
Consumers'  Gas  Co.,  40  N.  J.  Eq. 
427.  See,  also,  as  to  liability  of  a 
telegraph  company  under  a  statute, 
whether  to  sender  ulone  or  other 
person  also :  West.  Un.  Tel.  Co,  v. 
Pendleton,  95  Ind.  12;  (Same)  v. 
Reed,  96  Id.  105 ;  (Same)  v.  Kin- 
ney,  106  Id.  468  ;  (Same)  v.  Steele, 
108  Id.  163. 

(a)  Ward  v,  Hobbs,  8  Q.  B.  D. 
160,  4  App.  18. 
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an  action  for  the  neglect  to  fence  (a).  [Nor  can  the  violation 
by  a  gas  company  of  a  charter  reqaisitiou,  under  a  penalty, 
as  to  the  illuminating  power  and  purity  of  the  gas  permitted 
to  be  furnished  by  it,  be  made  the  ground  of  an  application 
by  a  rival  gas  company  for  an  injunction  depriving  the 
former  of  the  right  to  exercise  its  fmnchise."] 

§  472.  Former  LaUtadein  this  Respect.  Later  Role.— The  gen- 
eral principle  was  formerly  considered  of  wider  application  ; 
for  it  was  deemed  that  whenever  a  statutory  duty  was  created, 
any  pei*son  who  could  show  that  he  had  sustained  an  injury 
from  tlie  non-performance  of  it,  had  a  right  of  action  for 
damages  against  the  person  on  whom  the  duty  was  imposed. 
Accordingly,  where  an  Act  required  the  owner  of  a  ship  to 
keep  on  board  a  sufficient  supply  of  medicines,  under  a 
penalty  of  20^.,  recoverable  at  the  siiit  of  any  person,  and 
divisible  between  him  and  the  Seamen's  Hospital,  it  was  held 
that  the  owner  was  liable  also  to  an  action  by  a  seaman,  for 
compensation  for  the  special  damage  which  he  had  sustained 
from  a  neglect  to  supply  the  ship  with  medicines,  as  required 
by  ^he  Act  (J).  But  this  proposition  cannot  be  now  regarded 
as  law.  Whether  any  such  right  of  action  arises  by  implica- 
tion must  depend  on  the  purview  of  the  Act  (c). 

Where  it  was  enacted  that  a  water-works  company  should 
(1)  fix  and  maintain  fireplugs ;  (2)  furnish  water  for  baths, 
wash-houses,  and  sewers;  (3)  keep  the  pipes  always  charged 
at  a  certain  pressure,  allowing  all  pei*sons  to  use  the  water 
for  extinguishing  fires,  without  compensation  ;  and  (4)  supply 
the  owners  and  occupiers  of  houses  with  water  for  domestic 


(a)Bnxloii  v.  N.  E.  R.  Co.,  L. 
R.  3  Q.  B.  549. 

••  Jersey  City  Gaslight  Co.  ▼. 
Consumers'  Gas  Co.,  supra.  So, 
where  an  »ict  gave  a  writ  of  quo 
warranto  at  the  instance  of  a  pri- 
vate i*clator,  *'  upon  the  fiuggestion 
of  any  person  or  persons  dcsiiinjr 
to  prosecute  the  same,"  it  was  held 
that  the  phrase  must  be  restricted 
so  as  to  mean  any  person  having 
an  interest  to  be  affected,  and  to 
give  to  a  private  relator  no  right 
to  the  writ  in  a  case  of  public 
right,    involving     no    individual 


grievance  :  Com'th  v.  Cluley.  56 
Pa.  St.  270;  e,  g.,  to  a  defeated 
candidate  for  an  office,  to  que^iion 
the  right  of  the  incumbent :  lb.  ; 
or  to  a  dismissed  police  constable 
of  a  municipality,  to  question  the 
right  of  the  mayor  to  his  office  : 
Com'ih  V.  McCarter,  98  Id.  607. 

{b)  Couch  V.  Steel.  3  E.  &  B. 
402,  23  L.  J.  121  ;  Holmes  v. 
Clarke,  80  L.  J.  £x.  135. 

(c)  See  Atkinson  v.  Newcastle 
Water-works  Co.,  2  Ex.  D.  440, 
448,  per  Lord  Cairns,  Cockbum, 
C.  J.,  and  Brett,  L.  J. 
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parposee ;  sabject  to  a  penalty  of  102.  for  any  breach  of  any 
of  thoso  duties,  recoverable  by  the  common  informer,  and  to 
a  further  penalty  of  forty  shillings  a  day  for  breaches  of  the 
second  and  fourth  duties,  recoverable  by  any  ratepayer ;  it 
was  held  tliat  the  owner  of  a  house  burnt  down  through  the 
company^s  neglect  to  keep  their  pipes  duly  charged,  had  no 
right  of  action  under  the  statute  against  the  company.  It 
was  improbable  that  Parliament  would  impose,  or  the  com- 
pany would  have  consented  to  undertake,  not  only  the  duty 
of  supplying  gratuitously  water  for  extinguishing  fires,  but 
the  liability  of  compensating  every  householder  injured,  as 
well  as  of  paying  the  penalties  attached  to  the  neglect  of 
their  duty.  Besides,  the  circumstance  that  penalties  for 
breach  of  the  second  and  fourth  duties  were  recoverable  by 
the  ratepayers,  raised  the  inference  that  the  other  obligations 
were  intended  for  the  public  benefit  only  (a). 

§  473.   Special  Injury  by  Breach  of  Public  Oaty  Neoeuary  for 

Action.  Remoteness. — At  all  events,  where  the  public  duty 
imposed  by  the  Act  is  not  intended  for  the  benefit  of  any 
particular  class  of  persons,  but  for  that  of  the  public  gen- 
erally, no  right  of  action  accrues  by  implication  to  any  person 
who  suflFers  no  more  injury  from  its  breach  than  the  rest  of 
the  public.  A  public  injury  is  indictable  ;  but  it  is  not 
actionable,  unless  the  sufferer  from  its  breach  has  sustained 
some  direct  and  substantial  private  and  particular  damage 
beyond  that  suffered  in  common  with  the  rest  of  the  pub- 
lic (J).  If  A.  digs  a  trench  across  the  highway,  he  is  indict- 
able only  ;  but  if  B.  falls  into  it,  A.  is  liable  to  an  action  by 
B.  for  the  particular  injury  sustained  ({?).  [A  person  may 
sustain  an  action  for  the  obstruction  of  a  highway,  where  he 
has  suffered  special  damage  by  reason  of  it,  as  where  he  has 
been  oblicjed  to  be  at  expense  in  removing  the  obstruction, 
in  order  to  be  able  to  travel  the  road  ;"  but  he  can  have  no 
action  for  a  total  obstruction  of  the  road  by  snow,  whereby, 

(a)  Atkinson  v.  Newcastle  Water-  Ac,,  B.  Co.,  1  Ex.  876  ;  Glossop  v. 

works  Co.,  ubi  sup.  Heston.  12  ('h.  D.  102. 

(6)  IvcHon  V.  Moore,  1  Balk.  15 ;  *  (c)  See  notes  to  Ashby  v.  White, 

R  V.  Uiissell,  6  East.  427  ;  R  v.  1  Bm.  L.  C.  •842. 
Bristol  Dock  Co.,   12  East,  428;         •>  Lansing  v.  Wiswall,  5  Denio 

per  Cur.  in  Cbamberlaine  v. Chester,  (N.  Y.)  218. 
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in  common  with  the  pnblic,  he  has  been  prevented  from 
using  it.**]  The  obstruction  of  a  navigable  river  becomes  a 
private  injury  as  well  as  a  public  nuisance,  if  access  is  there- 
by prevented  to  the  inn  of  the  plaintiff,  who  loses  customers 
in  consequence  (a) ;  or  if  a  carrier  is  thereby  put  to  the 
trouble  and  expense  of  conveying  his  goods  by  a  road  over- 
land {by  When  the  public  duty  of  repairing  a  sea-wall  was 
imposed  on  a  municipal  corporation,  it  was  held  that  an 
individual  whose  house  was  damaged  by  the  sea,  in  conse- 
quence of  the  neglect  of  this' duty  to  keep  the  wall  in  repair, 
was  entitled  to  sue  the  corporation  for  compensation  (p). 
But  the  injury  must  be  the  proximate,  necessary,  or  natural 
result  of  the  infringement  of  the  duty ;  the  infringement 
being  the  causa  causans,  and  not  merely  a  causa  sine  qua 
non,  of  the  special  damage  (<i).  [And  this  applies  even  where 
a  statute,  relating  to  the  punishing  of  an  offence,  contemplates 
the  redress  of  injuries  caused  by  them  to  individuals,  as, 
where  it  directs  that  the  proceeds  of  forfeited  bonds  given 
by  persons  prosecuted  for  crimes,  conditioned  for  their 
appearance  in  coai*t  to  stand  trial,  shall  be  distributed,  inter 
alia,  ^'  to  satisfy  the  damages  sustained  by  any  person  by 
reason  of  the  commission  of  such  crime."  Under  such  a 
statute,  it  was  held  that  one  who  had  lost  money  at  play  in 
the  house  of  a  person  who  was  prosecuted  for  keeping  a 
gambling  house  and  forfeited  his  recognizance,  was  not 
entitled  to  be  re-imbursed  out  of  the  proceeds  thereof,  not 
only  because  he  had  lost  the  statutory  remedy  given  him  to 
obtain  such  re-imbursement  from  the  offender,'*  but  also 
because  his  misfortune  was  not  the  necessary  or  natural  direct 
consequence  of  the  misdemeanor  for  which  the  defendant 
was  prosecuted.    The  latter's  offence   was  but   the  causa 


•4  Griffin  v.  Sanbomton,  44  N. 
H.  246. 

{a)  Rose  v.  Groves,  5  M.  &  G. 
613 ;  Wilkes  v.  Hungerford  Market 
Co.,  a  BiDg.  N.  C.  281 ;  Lyon  v. 
Fishmongers'  Co.,  1  App.  662; 
Marslinll  v.  UUeswater  Co.,  L.  R. 
7  Q.  B.  166,  per  Blackburn,  J.     * 

(5)  Rose  V.  Miles,  4  M.  <&  S.  101 ; 
Dobsony.  Blackmore.  9Q.  B.  001; 
Parsons  v.  Bethnal  Green,  3  C.  P. 


56. 

(c)  Lyme  Regis  v.  Henley,  1 
Bing.  N.  C.  222.  See  Nitrophoe- 
phate  Co.  v.  St.  Katherine  Dock 
Co..  9  Ch.  D.  503. 

(d)  Benlamin  v.  Storr,  L.  R  0  C. 
P.  400;  Colchester  v.  Brooke.  7 
Q.  B.  339 ;  Walker  v.  Goc,  3  IL  A 
N.  395,  4  Id.  351  ;  Romncy  Marsh 
Y.  Trinity  House,  L.  R.  5  Ex.  204. 

••  See  ante,  g  468. 
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causarum  ;  the  loser's  own  volantary  act  or  folly,  the  cansa 
cansans,  and  volenti  non  fit  injuria.**] 

§  474.  Statates  Foreign  to  Individual  Intereits  Qive  no  Frivato 
Action. — ^Nor  does  any  right  of  action  arise  where  the  duty 
has  been  imposed  by  the  Legislature  for  a  purpose  altogether 
foreign  to  individual  interests.  Thus,  although  ship-owners 
are  required,  under  the  Contagious  Diseases  (Animals)  Act 
of  I860,  to  provide  pens  and  footholds  for  cattle  on  board, 
no  action  lies  against  them  under  the  Act  by  the  owners  of 
cattle  which  are  washed  overboard,  owing  solely  to  the  neg- 
lect to  provide  those  appliances ;  for  the  Legislature,  in  pro- 
viding or  authorizing  such  regulations,  did  not  contemplate 
the  protection  of  proprietary  rights,  but  had  in  view  solely 
the  sanitary  purpose  of  preventing  the  communication  of 
infectious  disease  to  cattle  on  sea  transit  (a).  Where  a  person 
imported  cards  contrary  to  the  statute  3  Edw.  4,  c.  4,  which 
provided  that  the  cards  so  imported  should  be  forfeited ;  it 
was  held  that  he  was  not  liable  to  an  action  at  the  suit  of 
one  to  whom  the  king  had  granted  a  license  to  import  cards, 
paying  rent  to  the  king,  and  who  alleged  that  he  was  thereby 
disabled  from  paying  his  rent ;  for  the  prohibition  did  not 
seem  to  have  been  intended  for  the  benefit  of  the  person  to 
whom  the  license  was  granted.  But  besides,  the  damage 
may  have  been  considered  too  remote  (h).  [The  accepted 
doctrine  upon  this  subject  is  well  illustrated  by  the  following 
case  and  decision.  An  act  forbade  prison  authorities  to  per- 
mit a  convict  to  work  at  any  other  mechanical  trade  than 
that  in  which  he  had  been  educated  before  conviction  ;  made 
the  violation  of  this  prohibition  a  misdemeanor  punishable 
by  a  fine  of  $1,000  and  imprisonment  for  one  year ;  and 
declared  it  to  be  the  duty  of  the  attorney-general  to  cause 
tlic  offender  to  be  prosecuted,  upon  information  and  com- 
plaint made  to  that  officer.  It  was  held  that  no  injunction 
-could  be  obtained,  or  compensation  claimed,  at  the  suit  of 
private  workmen  alleging  injury  to  themselves,  by  reason  of 

^  Com'th  y.  Robbins,  26  Pa.  St.  (P)  Roll.  Ab.  Action  sur  case,  M. 

165.  f  6,  p.  106,  cited  in  the  judgment 

(a)  82  &  88  Vict.  c.  70 ;  Gorris  v.  in  Coucli  v.  Steel,  8  E.  &  B.  418, 

ficott,  L.  R.  9  Ex.  125.  28  L.  J.  Q.  B.  126. 
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a  violation  of  the  statute^  the  injury  ooneiflting  in  the  lowering 
of  wages  and  in  eerionslj  affecting  the  interests  of  the  plain- 
tifiEs  and  others  pursuing  the  same  trade,  by  the  unlawful  com- 
petition thus  raised  up  in  the  same.  It  was  said  that  a  public 
prohibitory  statute,  though  passed  chiefly  for  the  protection 
of  a  class,  still  does  not  confer  any  indiyidnal  rights.  Its 
infraction  is  a  wrong  to  the  public,  for  which  the  people,  in 
their  collective  capacity,  are  entitled  to  redress, — ^not,  how- 
ever, an  individual,  unless  he  has  sustained  a  special  injury 
not  in  common  with  others.  If,  however,  the  injury  is  to  a 
alass,  it  is  general,  or  common  and  not  speciaL*^ 

•*  Smith  V.  Lookwood,  18  Barb.  (^.  T.)900. 
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CHAPTER  XVn. 
Bepsal,    Oomkenoxmsnt.    Judioial  Nanon. 

§  475.  EfFect  of  Repeal  of  Repealing  Act  on  Original. 

§  478.  EfFect  of  Repeal  on  Pending  Proceedinga.    Proflecntiona. 

§  470.  Effect,  etc.,  on  Actions  of  Penal  Nature*  or  where  JariBdiction 

depends  on  Statute  Repealed. 
§  480.  Effect,  etc.,  on  Rights  and  Remedies  founded  Solely  on  Statute. 
§  482.  Limits  of  this  Doctrine. 
§  484.  Effect  of  Savings  in  Penal  Acts. 
§  485.  Effect  of  Savings  of  Civil  Rights  and  Procedure. 
%  486.  What  not  within  Saving  of  Existing  Rights,  etc. 
§  487.  Saving  of  Prosecutions  and  Rights  not  a  Saving  of  Procedure. 
§  488.  Effect  of  Repeal  on  Contracts  in  Violation  of  Statute  Repealed, 
g  489.  Time  when  Repeal  takes  Effect 

%  490.  Re-enactment  not  a  Repeal  in  Spite  of  Express  Repealing  dauae. 
g  481.  Limits  of  this  Rule. 

g  49S.  Effect  of  Repeal  of  Act  Incorporated  by  Reference  in  Another, 
g  494.  Non-user  has  not  Effect  of  Repeal. 
§  495.  Qualification  of  this  Rule, 
g  496.  Commencement  of  Statutes.    Ancient  Role. 
§  498.  Modem  Rule.    Fractions  of  Day. 
§  499.  Postponement  of  Operation, 
g  600.  Repugnant  Acts  Passed  Same  Day. 
g  601.  What  Acts  are  Judicially  Noticed. 
g  502.  What  are  Public  Acts, 
g  603.  What  are  Private  Acts, 
g  504.  Private  Acts  Requiring  Judicial  Notice. 
g  505.  Construction  of  Private  as  Compared  with  Public  Acta. 

§  475.  Bffeot  of  Repeal  of  Repealing  Act  on  Original— Where 

an  Act  is  repealed,  and  the  repealing  enactment  is  repealed 
by  another,  which  manifests  no  intention  that  the  first  shall 
continne  repealed,  the  common  law  rnle  was,  [and  in  t|ie 
absence  of  any  statntorj  declaration  to  the  contrary,  the 
general  rnle  still  is,]  that  the  repeal  of  the  second  Act  revives 
the  first ;'  and  revives  it,  too,  ab  initio,  and  not  merely 

>  Brown  t.  Barry.  8  Dall.  305;     People  t.  Davis,  61  Barb.  (N.  Y.) 
Janes  v.  Buzzard,  Hempst.  259;     456;  Gale  v.  Mead,  4  HUl.  (N.  T.) 
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from  the  passing  of  the  reviving  Act  {a).  [The  revival  of 
the  original  statute  is  also,  in  general,  the  effect  of  the 
expiration  of  a  repealing  statate  by  its  own  limitation,* 
or  of  the  suspension  of  the  repealing  act;'  and  it  is 
immaterial  whether  the  repeal  of  the  repealing  act  be 
express  or  by  implication/  Moreover,  it  extends,  not  only 
to  statutes,  but  to  the  common  law ;  so  that,  where  an  act 
superacding  in  any  particular  the  common  law  rule 
previously  applicable  is  repealed,  that  rule  is  held  to  be 
revived.*  The  doctrine  stated  is,  however,  not  without 
exceptions,  founded  in  the  necessity  of  giving  effect  to  the 
legislative  intent.  Thus,  it  is  said  that  an  absolute  affirma- 
uve  repeal  of  a  statute  by  a  subsequent  one  will  survive  the 
expiration  of  the  latter  by  its  own  limitation  ;*  that  the 
repeal  of  a  statute  which  was  a  revision  of,  and  which  was 
intended  as  a  substitute  for,  a  former  act  to  the  same  effect, 
will  not  revive  the  latter,  such  a  result  being  manifestly 
contrary  to  the  intent  of  the  Legislature  ;*  and  that,  for  the 
same  reason,  the  repeal  of  an  act  amending  another  '^  so  as 

100  ;  HastiDgs  y.  Aiken,  1  Gray,  v.   Grim  wood,  8  Bing.    496,  per 

(Mass.)  1S3  ;  Com'th  v.   Chiircli-  Best,  C.  J.;  Fuller  v.  Kedman,  26 

ill,  2  Met.  (Mass.)  118;  Com'th  v.  Beav.   600,  29   L.    J.    824.    [The 

Mott,  21  Pick.  (Mass.)  492  ;  James  Aurora  v.    U.  8.,  7  Cranch,  382. 

V.  Dubois.  16  N.  J.  L.  285  :  Poor  See,  as  to  the  effect  of  the  repeal 

Directors  v.  I^  R.  Co.,  7  Watts  &  8.  of  a  statute  repealing  another  upon 

(Pa.)  236 ;    Exp.   Doran,   2  Pars,  the    right   to    prosecute     for    an 

(Pa.)  467  ;  Zimmerman  v.  Turnp.  offence  against  the  latter  :  Com'th 

Co.,  82  P.  P.  8m.  (81*  Pa.  St.)  96  ;  v.  Getchell,  and  Com'th  v.  Mott. 

Doe  V.  Naylor,  2  Blackf.  (Ind.)  82;  ante,  §  279.] 

Teter   v.    Clayton,    71    Id.    237;  «  Collins v  Smith,  6  Whart.  (Pa.) 

Briijkley  v.  Swicegood.  66'N.  C.  294.     See  U.   8.   v.   25  Cases   of 

626  ;  Harrison  v.  Walker.  IGa.  82;  Cloth,  Crabbe.  856,  infi-a. 

People  V.  Wintermute.  1  Dak.  68.  »  Brown  v.  Barrv,  8  Dal.  865. 

In  Durr  v.  Com'th  (Pa.),  11  Centr.  *  People  v    Davis,  61  Barb.  (N 

Rep.  181.  it  was  held  that  the  act  Y.)  456. 

of  18  May,  1887,  which  contains  a  *  Matthewson  v.  Phoenix,  etc, 

general  repeal  of  "all  local  laws  Foundry,  20  Fed.  Rep.  281  ;  State 

nxing  a  license  rate  less  than"  that  v.   Rollins,  8  N.   H.   550;Bish., 

provided  by  that  act,  repealed  the  Wr.  L..  §  186:  and  see  Gray  v. 

act  of  8  Apr.,  1872,  applying  only  Obear,  54  Ga.  281. 

lo    Allegheny   Co.,    and    revived  •  U.   8.   v.   25  Cases  of  Cloth, 

those  provisions  of  the  general  act  Crabbe,  856. 

of  26  Feb.,  1855,  which  were  not  ''  Butler  v.  Russel,  8  Cliff.  251. 

inconsistent  with  the  act  of  1887  :  After  an  act  has,  in  several  different 

the  act  of  1855  having  been  re-  years,  been  re-enacted  with  clianges, 

pealed  by  that  of  1872  as  to  said  a  subsequent  repeal  of  the  earlier 

county.  amendatory  acts  neither  restores 

(a)  2  Inst.  686  ;  4  Inst.  825 ;  Case  nor  repeals  the  original  act:  People 

of  Bishops,  12  Rep.  7;  Phillips  v.  v.  Assessors  of  Brooklyn,  8  Abb. 

Hopwood,  10  B.  &  C.  89  ;  Tattle  Pr.  N.  8.  (N.  Y.)  160. 
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to  read"  in  a  given  manner,  which  operates  ae  a  total 
merger  of  the  amended  act  in  the  amending  one,*  cannot 
revive  the  original  statute.'  And  it  has  been  denied,  that 
the  repeal  of  a  statute  revives  the  common  law  rule  which 
it  supplanted.**  Nor  does  it  follow  from  the  rule  that  an 
act  is  revived  ab  initio,  that  proceedings  commenced  under 
an  act  which  was  repealed  before  their  completion,  are 
revived  and  reinstated  by  the  repeal  of  the  repealing  act, 
there  being  no  terms  in  the  latter  ratifying,  confirming  or 
reviving  them,  and  no  private  interests  having  vested  under 
them."  Nor,  again,  does  the  revival  of  an  act  providing 
that  the  penalty  for  an  offence  shall  be  sued  for  by  a  com- 
mon informer,  by  the  repeal  of  the  act  authorizing  overseers 
only  to  sue,  so  far  as  it  excluded  others  from  so  doing, 
restore  the  right  of  a  common  informer  to  prosecute  for 
offences  committed  between  the  passage  of  the  second  and 
that  of  the  third  act,  the  right  of  the  overseers  to  sue 
remaining  exclusive  as  to  such."] 

§  476.  But  the  rule  of  the  common  law,  in  this  respect, 
does  not  apply  in  England  to  repealing  Acts  passed  since 
1850.  Where  an  Act  repealing,  in  whole  or  in  part,  a 
former  Act,  is  itself  repealed,  the  last  repeal  does  not  now 
revive  the  Act  or  provisions  before  repealed,  unless  words  be 
added  reviving  them  (a).  [Similar  enactments  are  in  force 
in  many  of  the  states  of  the  Union  ;"  and  the  rule  established 


•  See  ante,  §6  196-196,  294. 

•  People-  V.  jioDtgomery  Super- 
visors, 67  N.  Y.  109 ;  Goodno  r. 
Oshkosh,  81  Wis.  127. 

"State  v.  Slaughter,  70  Mo. 
484. 

"Com'th  V.  Leech,  24  Pa.  St. 
65,  a  case  of  proceedings  to  extend 
a  street  in  a  city. 

"  VanvalkenDurgh  t.  Torrey,  7 
Cow.  (N.  Y.)  262. 

(a)  18  &  14  Vict.  c.  21,  8.  16. 

"jSee  Stimson,  Amer.  Stat.  L., 
p.  143,  §  1043,  that,  by  express 
statute,  no  act  or  part  of  an  act  is 
to  be  deemed  revived  by  the  repeal 
of  the  repealing  act  unless 
so  expressed, — as  to  repeals  by 
the  code  or  other  revisions. 
New   York,    Washington,    Utah, 


eenerally,  in  New  Hampshire, 
Slassachusetts,  Maine,  Vermont, 
Rhode  Island,  New  Jersey,  Ohio, 
Indiana,  Illinois,  Michigan,  Wis- 
consin, Iowa,  Minnesota,  Kansas, 
Nebraska,  West  Virginia,  Missouri, 
Arkansas,  Texas,  California, 
Colorado,  Dakota,  Idaho,  Mon- 
tana, South  Carolina,  Missis- 
sippi, Florida,  Louisiana,  Ari- 
zona ;  or  unless  both  laws  are 
passed  at  the  same  session:  Vir- 
ginia, Kentucky.  And  see  Sullivan 
V.  People,  16  III.  283  ;  Comm'l  B'k 
V.  Chambers,  16  Miss.  9  ;  Smith  v. 
Hoyt,  14  Wis.  252  ;  Manlove  v. 
White,  8  Cal.  876;  Tallamon  v. 
Cardenas,  14  La.  An.  609 ;  Wifr 
kouski  V.  Witkouski,  16  Id.  282. 


«dO  BBPut.  [g§  477, 478 

b;  them  hw  been  held  to  apply  to  repeak  by  implication."] 
Bnt  it  aeMDS  not  to  apply  where  the  fint  Act  was  only 
modified  by  the  aeooad,  by  the  addition  of  conditions,  snd 
the  enactment  which  imposed  these  was,  itself,  sfterwarda 
repealed  (a).  In  each  a  case,  tlie  original  enactment  wonld 
revive.  [So,  where  a  statute  merely  excepts  a  particalar 
class  of  cases  from  a  prior  general  Jaw  which  continaes  in 
force,  a  repeal  of  the  excepting  statute  retnms  that  class  of 
cases  to  the  operation  of  the  general  law."  Nor  does  snch 
a  rnle  apply  to  an  act  suspending  a  repealing  act."  And 
-whei-e  remedies  upon  contracts  have  been  superseded  by  a 
etatnte,  the  repeal  of  the  latter  restores  them,  except  as  to 
rights  vested  under  the  statute  while  in  force." 

§  477.  [Where  the  rule  is  established  by  etatate,  that  the 
repeal  of  a  repealing  act  shall  not  revive  the  original  act, 
without  express  words,  a  mere  declaration  by  the  Legisla- 
ture that  an  act  which  repealed  certain  sections  of  another 
"shall  not  Tepeal  "  such  sections,  is  not  a  law  reviving  or 
enacting  them."  Nor  was  an  act  applicable  to  the  several 
counties  of  the  state,  but  repealed  as  to  one  of  them,  held 
revived  by  a  subsequent  amendment  of  the  first  act,  though 
using  the  phraseology  of  the  same,  as  to  its  application  to 
"  the  several "  counties  of  the  state."  Bnt  the  passage  of 
a  supplementary  act,  excepting  certain  counties  from  the 
operation  of  an  act  passed  the  day  before,  to  which  it  was 
a  supplement,  and  which  repealed  another  statute,  was 
held  to  he  so  far  a  part  of  the  act  which  it  modified  as  to 
continue  the  old  law  in  force  as  to  those  counties.**} 

§  478.  EfftotofRapMleiiPviidliigProoudliigc.  ProMcatlona,— 
Where  an  Act  expires  or  is  repealed,  it  is,  as  regards  its 

"H!lQCV.Huber.8HcLean,213;  "   Jobnaon  t.   Meeker.   1   Wis. 

Btirmiin  v.  Btnte.  21  Tex.  734.  488.     It  was  bdd  la  Winter  v. 

la)  Mount  t.  Tnylor,  L.  R.  S  C.  Dickerson,  42  Ala.  02,  tb^it  the 
P.  64S.  See,  also,  Levi  v.  San-  ratiflcation  of  laws  suspended 
derson,  and  Mlrfln  v.  Attwood.  rcTivea  tliera  and  Jiena  dependent 
L.  R.  4  H.  B.  880.  [And  Bte  upon  them.  »o  as  to  be  enforceable 
Qlabolm  v.  Barker,  L.  R.  1  Cb.  aa  befnre  ■uapeDsioTi. 
„  J  „   Q^^^^   ^     ConkJing.  Ifi  CaU 


1  V.   Hoyt.  14  Wis.  eS2  ; 

_e  Bank  V.  Collector,  8  Wali.         "  People  y.  Tyle  ,_ .   

4es,  "  Manlon  r.  White,  8  Cal.  8ft. 


"  Bmiib  V.  Hoyt.  14  Wis.  292  ;     601. 
tnd  see  Bank  v.  Collector,  8  Wall. 

m. 

"  Brown  V.  Barry,  SDall.  865. 
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operative  effect  (a),  eoosidered,  in  the  abiwoe  of  proviaion 
to  tbe  contrary,  as  if  it  had  never  existed,  except  as  to 
matters  and  transactions  past  and  dosed  (i).  [As  to  all 
future  matters,  all  steps  yet  to  taken,  the  repealed  statute 
upon  which  they  are  t^tsed,  is  treated  as  utterly  obliterated ; 
so  that,  if,  after  rendition  of  judgment,  and  pending  an 
appeal  therefrom,  there  has  been  a  change  or  repeal  of  the 
law  applicable  to  the  rights  of  the  parties,  the  appellate 
court  must  hear  and  decide  the  case  according  to  the  then 
existing  law,  and  upon  a  second  trial,  the  inferior  court 
must  recognize  the  change  and  conform  to  it,  not  to  the  law 
as  it  may  have  been  at  the  time  of  the  first  trial."]  Where, 
therefore,  a  penal  law  is  broken,  the  offender  cannot  be 
punished  under  it,  if  it  expires  [or  is  repealed]  before  he  is 
convicted,  although  the  prosecution  was  begun  while  the 
Act  was  still  in  force,  [unless  the  repealing  act  contains  a 
saving  clause]  (c).    Every  step  taken  under  a  statute  that 

Police  Board,  16  Abb.  Pr.  (N.  Y.) 
473  ;  Smitli  v.  Banker,  8  How.  Pr. 
(N.  Y.)  142  ;  Com'th  v.  Kimball,  21 
Pick.  (Mass.)  878 ;  Com'th  y.  Mar- 
shall, 11  Id.  850 ;  Com'th  v.  Mc- 
Donough,  18  Allen  (Mass.)  581 ; 
Jones  V.  State,  1  Iowa,  885  ;  State 
y.  Allaire,  14  Ala.  485  ;  Griffin  v. 
State,  89  Id.  541 ;  Aaron  v.  btate, 
40  Id.  807  ;  Carlisle  v.  State.  42  Id. 
523;  Com'th  y.  Duane,  1  Binn. 
(Pa.)  601  ;  Abbott  v.  Com'th,  8 
Watts  (Pa.)  517;  Gknkinger  v. 
Com'th,  82  Pa.  St.  99  ;  People  v. 
Tisdale,  57  Cal.  104;  People  v. 
Hobson,  48  Mich.  27 ;  Stiite  v. 
O'Connor.  18  La.  An.  486  ;  Ueald 
V.  State  86  Me.  62 ;  Lewis  v. 
Foster,  1  N.  H.  61 ;  State  v.  Inger- 
soil,  17  Wis.  681 ;  Rood  v.  By. 
Co.,  48  Id.  146 ;  Keller  v.  State,  12 
Md.  822  ;  Annapolis  v.  Staie,  80 
Id.  112;  Calkms  y.  State,  14  Ohio 
St  222 ;  State  y.  Fletcher,  1  li.  L 
198 :  Taylor  y.  Btate,  7  Blit:kf. 
(Ind.)  98  ;  State  y.  Lloyd,  2  lud. 
659  ;  Howard  y.  State.  5  Id.  188 ; 
Speckert  y.  Louisyille,  78  Ky. 
287;  State  y.  Cole,  2  McCord 
(8.  C.)  1 ;  State  y.  Cross,  4  Jones 
L.  (N.  C.)  421 ;  State  y.  Long,  Td 
N.  C.  571 ;  Scott  v.  Com'th,  2  Va. 
Cas.  54 ;  Montgomery  y.  State,  2 
Tex.  App.  618 ;  Tuton  y.  State,  4 


(a)  See  Atty.-Genl.  y.  Lamp- 
lough,  sup.  §*49. 

(S)  Fsr  Lord  Tenterden  in 
Surtees  y.  Ellison,  9  B.  &  C.  760 ; 
Churchill  y.  Crease.  5  Bing.  178 ; 
see,  also,  Kay  y.  Ck>odwin.  6  Bing. 
576,  per  Tindul,  C.  J. ;  Morgan  y. 
Thome,  7  M.  &  W.  400 ;  Steven- 
son y.  Oliver.  8  M.  &  W.  24; 
Simpson  v.  Ready,  11  M.  &  W. 
846  ;  per  Parke,  B. ;  Comp.  R.  v. 
West  Ridhig,  1  Q.  B.  D.  220. 

«»  Musgrove  v.  R.  R.  Co.,  60 
Miss.  677,  cit.  Sch'r  Rachel  y.  U. 
8.,  6  Cranch,  829. 

(<5)  1  Hale,  P.  C.  291,  809; 
Miller's  Case,  1  W.  Bl.  451 ;  R.  y. 
London  (JJ.)  8  Burr.  1456  ;  Char- 
rington  v.  Meatheringham,  2  M.  & 
W.  228 ;  R.  y.  Mawgan,  8  A.  & 
E.  496 ;  R.  y.  Denton,  18  Q.  B. 
761,  21  L.  J.  M.  C.  207 ;  R.  y. 
Swann,  4  Cox,  108 ;  U.  S.  y.  The 
Belen,  2  Cranch.  208.  Tlhe 
Irresistible,  7  Wheat.  551 ; 
Steamsh.  Co.  y.  Joliffe,  2  Wall. 
450  ;  U.  S.  y.  Tynen,  11  Wall.  88 ; 
Norris  y.  Crocker,  18  How.  429 ; 
Yeaton  y.  U.  S.,  5  Cranch,  281  ; 
Sch.  Rachel  y.  U.  S.,  6  Id.  82$) ; 
States  y.  Passmore,  4  Dall.  872; 
Anon..  1  Wash.  84  ;  U.  8.  v.  Fia- 
lay,  1  Abb.  U.  S.  864  ;  Hartung  y. 
People.  22  N.  Y.  95 ;  People  t. 
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has  been  repealed  is  utterly  void ;  presentment,  trial,  con- 
riction  and  sentonoe  become  illegal."  If  an  indictment  has 
been  found,  it  may  be  quashed  on  motion  {**  for  the  court  is 
bound  to  take  notice  of  the  repeal.**  Though  a  conviction 
has  been  had,  the  judgment  is  arrested  ;'*  and  though  judg- 
ment has  been  entered,  if  an  appeal  from  it,  or  other  pro- 
ceeding for  review  of  it  is  pending,  the  judgment  must  be 
sef  aside.**  And  so,  even  after  conviction,  appeal  and 
argument,  but  before  final  judgment  ;**  and,  though  a 
repeal  after  final  judgment**  will  not  ordinarily  arrest  the 
execution  of  the  sentence,**  and  will  not  do  so  even  in  capi- 
tal cases  where  sentence  has  been  pronounced  and  the  day 
set  for  execution,**  yet,  in  the  latter  class  of  cases,  if  the 
sentence  of  death  has  been  pronounced,  but  not  executed  on 
the  day  set  for  its  execution,  a  repeal  of  the  statute,  before 
the  criminal  is  re-sentenced  requires  his  discharge.*'  The 
same  effect  follows  any  modification  of  a  penal  statute^ 
which  exempts,  without  special  reservation,  a  particular 
class  from  its  operation.** 

§  479.  Bffeot,  etc,  on  Actions  of  Penal  Nature,  or  Where  Juria- 
diction  Depends  on  SUtate  Repealed. — [Actions  in    their   nature 


Id.  472 ;  Pinckard  v.  State.  18  Id. 
873  ;  Mulkey  v.  State,  16  Id.  58  ; 
Wall  V.  State.  18  Tex.  682  ;  Greer 
V.  State,  22  Id.  588  ;  Hirschburg 
V.  People,  6  Col.  145;  Bish.,  Wr. 
L.,  §  177,  and  cases  in  note  1,  p. 
166.] 

"  Hirschburg  v.  People,  6  CoL 
145. 

^>  CarliBle  v.  State,  42  Ala.  528  ; 
Annapolis  v.  State,  80  Md.  112 ; 
U.  8.  V.  Finlay,  1  Abb.  U.  8. 
864. 

«*  Musgrove  v.  R  R.  Co.,  60 
Miss.  677. 

•»  Com*th  V.  Duane,  1  Binn. 
(PaJ  601,  608 ;  State  v.  Lone:,  78 
N.t3.  571  ;  Com'th  v.  Kimball.  21 
Pick.  (Mass.)  373  ;  Com'tli  v.  Mar- 
shall. 11  Id.  350;  Norrisv.  Crocker, 
13  How.  429. 

«» Lewis  V.  Foster,  1  N.  H.  61  ; 
Tuton  V.  Stale,  4  Tex.  App.  472 ; 
Hubbard  v.  State,  2  Id.  506 ;  Fitze 
V.  State,  13  Id.  372  ;  Speckert  r. 
Louisville,  78  Ky.  287:  where  the 
court,  however,  ordered  the  appel- 


lant to  pay  the  costs,  and  where  it 
was  also  held  that  the  repeal  took 
away  the  prosecuting  ofOicer'a 
right  to  fees  in  the  action. 

•Y  Keller  v.  State,  12  Md.  822. 

*^  Or  after  affirmance  in  a  higher 
court  of  the  judgment  of  the 
lower:  People  v.  Hobson,  48  Mich. 
27 

»•  BUh.,  Wr.  L..  §•  177.  cit. 
State  y.  Addington.  2  Bailey  (S.  C.) 
516 ;  Foster  v.  Medfield,  8  Met. 
(Mass.)  1. 

«>  See  Aaron  v.  State,  40  Ala. 
807. 

"  Ibid.  Nor  would  the  power 
to  pronounce  sentence  be  saved,  in 
such  a  case,  by  a  saving  of  pend- 
ing prosecutions  or  prosecutions  to 
be  brought  for  offences  com- 
mitted before  its  passage ;  for  the 
prosecution  cannot  be  stiid  any 
longer  to  be  pending  :  Ibid. 

"  See  State  v.  Bank,  1  Stew. 
(Ala.)  847;  Com'tk  v.  Leftwich,  5 
Rand.  (Va.)  657;  Com'th  v.  Welsh, 
2  Dana  (Ky.)  830. 


§479] 


BBPSAL. 


683 


penal,  pending  at  tbe  time  of  the  repeal  of  the  statute 
authorizing  them,  fall  with  it.**  A  statute  authorizing  the 
entry  of  judgment  for  double  the  amount  of  damages  found 
bj  the  jurj  being  in  the  nature  of  a  penal  statute,*^  the 
repeal  of  the  statute  after  verdict,  but  before  judgment,  will 
defeat  the  right  to  such  recovery."  A  fortiori  must  such  be 
the  result,  where,  though  the  liability  has  arisen,  no  pro- 
ceeding has  been  taken  for  its  enforcement."  And  "the 
same  rule  applies  to  all  proceedings,  whether  civil  or  criminal, 
going  on  by  virtue  of  a  statute  at  the  time  of  its  repeal."" 
Wherever  the  jurisdiction  exercised  in  proceedings  depends 
wholly  upon  statute,  and  the  statute  is  repealed,  or  expires 
by  its  own  limitation,"  the  jurisdiction  is  gone,  and  with  it 
the  whole  proceeding,  imperfect  at  the  time  of  the  repeal 
or  expiration,  falls  to  the  ground,  unless  there  be  a  reserva^ 
tion  as  to  pending  rights  or  causes."  So,  where,  after  a  re- 
port made  by  viewere,  appointed  by  a  certain  court  under  an 
act,  made  in  favor  of  a  road, — a  review  granted, — and 
report  of  re-viewera  filed,  also  in  favor  of  the  road, — an  act 
took  away  the  jurisdiction  of  that  court,  the  latter  could 
proceed  no  further."  Where  a  commissioner,  to  whom,  in 
pursuance  of  a  statute,  a  case  had  been  referred  by  con- 
sent, made  his  report  after  the  repeal  of  the  statute,  the 
court  could  not  act  upon  exceptions  filed  to  the  report.** 
Where  a  writ  of  foreign  attachment  was  issued  under  an  act, 
which,  during  the  pendency  of  the  suit  was  repealed  with- 


•»  Union  Iron  Co.  v.  Pierce,  4 
Biss.  827 :  Com'th  v.  Shopp,  1 
Woodw.  (Pa.)  133. 

»*  Ante,  §  381. 

"Bay  City,  etc.,  R.  R.  Co.  v. 
Austin,  21  Micli.  890.  Comp. 
Worthen  v.  Ratcliffe,  42  Ark.  830, 
post,  §481. 

«« Com'tli  V.  Standard  Oil  Co., 
101  Pa.  St.  119,  tbe  case  of  a  pen- 
alty added  to  a  tax  for  certain 
shortcomings  :  see  post,  §  488. 

"  Sedgw..  pp.  111-112. 

**  Assessors  v.  Osborne,  9  Wall. 
667;  Stoever  v.  Immell,  1  Watts 
(Pa.)  268;  Com'th  v.  Beatty,  Id. 
882. 

*•  Mercb.  Ins.  Co.  v.  Ritchie,  5 
Wall.  641  ;  Exp.  McCardle.  7  Id. 
606 ;  Gates  v.  Osborne,  9  Id.  667 ; 


Baltimore,  etc.,  R.  R.  Co.  v. 
Grant.  98  U.  S.  898  ;  South  Caro- 
lina  V.  Gaillard,  101  Id.  483  ;  111., 
etc.,  Canal  v.  Chicago,  14  111.  884 ; 
North  Canal  Str.  Road,  10  Watts 
(Pa.)  851  ;  Fenelon's  Pet'n,  7  Pa. 
St.  178  ;  Hampton  v.  Com'th,  19 
Id.  329  ;  Uwchlan  Tp.  Road,  80 
Id.  166;  Road  in  Hatfield,  4 
Yeates  (Pa.)  892  ;  Lamb  v.  Schot- 
tler,  64  Cal.  819;  MacnaWhoc 
Plant'n  v.  Thompson.  86  Me.  865 ; 
Hunt  V.  Jennings,  6  Blackf.  (Ind.) 
195  ;  Smith  v.  Arapahoe  Dlst.  Ct., 
4  Col.  102. 

^  North  Canal  Str.  Road,  supra; 
and  see  North  Str.,  1  Pears.  (Pii.) 
199. 

*»  State  V.  Bro<»kover,  22  W.  Va. 
214 
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ont  saving  pending  snitfl,  the  proceeding  was  held  to  be  at 
ap  end,  and  all  snbaeqaent  steps  in  it  coram  non  jadice  and 
Toid.^  And,  of  course,  where]  in  an  action  for  less  than 
forty  shillings,  the  defendant  pleaded  that  the  debt  ought 
to  have  been  sued  for  in  a  local  Court  of  requests,  the  Act 
establishing  that  Court  having  been  repealed  after  the  plea 
but  before  the  trial,  thcT  plea  failed  (a).  Where  plaintiff 
got  a  verdict  for  one  shilling,  in  June,  1840,  and  the  judge 
did  not  grant  a  certificate  to  deprive  him  of  costs  under  the 
48  Eliz.  c.  6,  until  the  following  month,  bj  which  time  that 
Act  was  repealed  by  the  3  &  4  Yict.  a  24 ;  it  was  held  that 
the  power  of  certifying  could  not  be  exercised,  in  such  a 
case,  after  the  repeal,  and  that  the  certificate  was  void  (&). 
So,  where  an  action  was  brought  and  judgment  recovered  in 
1867,  in  a  case  where  title  was  in  question,  and  the  plaintiff 
would  then  have  had  his  costs,  either  by  the  presiding 
judge's  certificate,  under  the  13  &  14  Yict.  c.  61,  or  by  a 
judge's  order,  to  which  he  would  have  been  entitled  ex 
debito  jnstitiss  under  the  15  &  16  Yict.  c.  54,  but  he 
obtained  neither  until  after  the  Ist  of  January,  1868,  when 
both  of  those  Acts  stood  repealed  by  the  30  &  31  Yict.  c 
142 :  it  was  held  that  the  powers  under  those  Acts  had 
ceased  to  exist,  and  could  not  be  exercised  in  the  plaintiff's 
favor  {o). 

§  480.  Bfbci,  •to.,  on  Righ»«  and  Renwdies  Foiiiad«d  SoUly  on 

sututo.— [The  same  rule  applies  to  rights  and  remedies 
founded  solely  upon  statute,  and  to  suits  pending  to  enforce 
such  remedies.*'  If,  at  the  time  the  statute  is  repealed,  the 
remedy  has  not  been  perfected  or  the  right  has  not  become 
vested,  but  still  remains  executory,  they  are  gone.^    Such  is 


*•  Stephenson  v.  Doe,  8  Blackf . 
(Ind.)  508. 

(a)  Warne  y.  Beresford,  3  M.  & 
W.  848.  If  an  Act  which  author- 
ized the  layinff  of  rails  on  a  road 
^ere  repealed,  the  rails  would 
probably  not  remain  lawfully  :  R. 
V.  Morns.  2  B.  &  Ad.  441. 

(b)  Morgan  v.  Thome,  7  M.  & 
W.  400. 

(c)  Butolifer  V.  Henderson,  L.  R. 
8  Q.  B.  835.  But  see  contra.  Res- 
tall  V.  Lonc'.on  &  S.  W.  R.  Co., 


L.  R  8  £z.  141,  where,  however, 
Morgan  v.  Thome,  was  not  cited. 
See,  also.  Wood  v.  Riley.  L.  R.  8 
C.  P.  26 ;  Doe  v.  Holt,  21  L.  J. 
Ex.  885  ;  Comp.  Doe  v.  Roe,  29 
Id.  17 ;  Hobson  y.  Neale,  Id.  25, 
179. 

*•  Bennet  ▼.  Hargus,  1  Neb.  419. 

«  lb. ;  BuUer  v.  Palmer.  1  HiU 
(N.  T.)  824 :  BaUey  v.  Mason,  4 
Minn.  546;  Van  Inwagen  ▼. 
Chicago,  61  111.  81. 
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the  effect,  e,  ff.y  of  an  act  taking  away  tbe  right  to  acqnire  a 
mechanic's  lien,  if  the  requisite  proceedings  to  fix  the  lien 
have  not  been  completed  ;^*  of  the  repeal  of  an  act  bj  which 
the  Legislature,  ex  mero  motn,  gives  an  individual  property 
belonging  to  the  state,  if  the  grant  be  not  accepted  \**  of  an 
act  repealing  the  authority  given  to  towns  to  pay  bounties 
to  volunteers,  and  prohibiting  them  from  making  appropria- 
tions for  such  purpose,  even  after  a  vote  of  the  town  to  pay 
such  bounties/^  So,  where  an  act  had  been  passed  authoriz- 
ing mortgage  debtors  to  redeem  their  property  sold  under 
foreclosure  decree,  within  one  year  from  the  date  of  sale,  and  a 
sale  was  made  on  December  27,  1837,  and  a  subsequent  act,  to 
take  effect  in  November,  1838,  repealed  the  law  referred  to, 
it  was  held,  that,  as  the  right  acquired  under  the  repealed 
law  was  inchoate  merely,  until  actual  exercise  of  it,"  there 
could  be  no  right  to  redeem  from  the  sale  of  December  27, 
1837,  after  the  Repealing  act  went  into  effect.**  Again,  where 
an  act  authorizing  the  opening  of  streets  directed  the  assess- 
ment of  damages  to  property  holders  upon  lots  benefited  by 
the  improvement,  and  gave  a  proceeding  to  enforce  payment 
thereof,  the  repeal  of  the  act,  before  the  consummation  of  the 
proceedings,  destroyed  as  well  the  right  to  recover  as  the 
obligation  to  pay.**  So,  too,  the  defence  of  usury  falls  with 
statute  on  which  it  rests.** 

§  481.  [The  rule  would,  of  course,  be  otherwise,  if  the 
rights  referred  to  had  become  vested  before  the  repeal." 
If,  e.  ^.,  the  grant  by  the  Legislature  had  been  accepted,  a 
repeal  of  the  statute  would  not  deprive  the  grantee  of  the 
property  ;**  for  rights  that  have  become  vested  under  a 
statute  cannot  ordinarily  be  divested  by  a  repeal  of  it.** 

"  Ewen  V.  Daggs,  108  U.  8.  143. 
Comp.  Whitaker  v.  Pope,  2 
Woods,  4S3,  and  infra,  note  63. 

»*  Comp.  ante,  §§  271,  et  seq. 

••  James  v.  Dubois,  siiprn. 

•*  Ibid.  ;  Den  v.  Robinsnn,  5  Id. 
689 ;  Rice  v.  R.  R.  Co. .  1  Black, 
858  ;  Naught  v.  O'Neal,  1  III.  App. 
29;  Taylor  v.  Rushing.  2  8tew. 
(Ala.)  160  ;  Davis  v.  Minor,  2  Miss. 
183;  M'Mechen  v.  Mavor,  2  liar. 
&  J.  (Md.)  41 ;  Exp.  Grnhnm.  13 
Rich.  (S.  C.)  277;  Mitchell  v. 
Doggett,  1  Fla.  856. 


^  Bailey  v.  Mason,  supra.  See 
Templeton  y.  Home,  82  111.  491,  as 
to  the  control  of  the  Legislature 
over  such  remedies. 

^*  See  James  v.  Dubois,  16  N.  J. 
L.  285. 

•'  Veats  V.  Danbury,  87  Conn. 
412 

«'See  ante,  §281. 

*•  Butler  V.  Palmer,  1  Hill 
(N.  Y.)  334. 

»«  Hampton  v.  Com'th,  19  Pa. 
St.  829.  See  this  case,  ante,  §  461, 
note. 
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pending  a  proceeding  for  the  laying  oat  of  a  road,  nnder  an 
act  requiring  the  appointment  of  six  viewers,  an  act  was 
passed  repealing  this  law  as  to  a  certain  county  by  changing 
the  mode  of  proceeding,  {e.  g.j  in  substituting  three  for  six 
viewers,)  but  not  the  court  in  which  the  proceedings  were  to 
be  had,  or  the  basis  of  the  exercise  of  the  jurisdiction,  or 
the  powers  of  the  court  in  the  proceedings,  it  was  held  that 
tlie  proceeding  might  be  perfected  under  the  new  law,  and 
that,  upon  petition  for  a  review,  the  appointment  of  three 
viewers  for  the  purpose  was  proper."  So,  it  is  said,  that 
the  repeal  of  a  statute  prescribing  merely  a  particular  mode 
of  trial,  will  not  annul  proceedings  had  under  the  statute  in 
oases  pending  at  the  time  of  repeal  ;*  and  that,  where  a 
Btafcutory  remedy  for  a  right  created  by  the  same  statute  is 
repealed,  but  the  repealing  statute  gives  a  substantially 
similar  remedy,  the  right  may  be  enforced  in  accordance 
with  the  method  prescribed  by  the  later  act." 

§  483.  [Even  in  the  case  of  statutes  falling,  strictly  or  in 
a  general  sense,  under  the  head  of  penal  laws,  the  intention 
of  the  Legislature  has  been  permitted  to  prevail  over  the 
rigid  application  of  the  rule.  As  regards  criminal  statutes, 
the  rule  that  the  repeal  of  the  statute  under  which  a  prisoner 


•^  Hickory  Tree  Road,  supra  ; 
ADd  see  Uwchlan  Tp.  Road, 
Bupra. 

•«  Danforth  v.  Smith,  28  Vt.  247. 

"Knoup  V.  Bank.  1  Ohio  St. 
603  ;  and  see  McMuUen  v.  Guest, 
6  Tex.  275,  also  Nash  v.  White  s 
B'k,  37  Hun  (N.  Y.)  67.  In  the 
latter  case,  an  act  of  1870  author- 
ized the  recovery  of  double  the 
amount  of  usurious  interest  taken 
by  banks  in  excess  of  seven  per 
cent.  An  act  passed  in  1880 
chanfl^cd  this  lawful  rate  of  interest 
to  six  per  cent.  An  action  had 
been  begun  in  1878,  and  was  tried 
for  the  third  time  in  1884.  It  was 
held  that  the  act  of  1880  did  not 
take  away  the  plaintiff's  right  to 
recover  the  penalties  of  the  act  of 
1870.  It  was  said  that  the  act  of 
1880  did  not  repeal  the  act  of  1870 
as  a  whole,  nor  repeal  and  re-enact 
it ;  its  provisions  and  effect  were 
prospectiye  only :  the  right  to  "  re- 


cover back  twice  the  amount  of 
the  interest  thus  paid  "  in  excess  of 
legal  interest  remained  undisturbed 
by  the  act  of  1880,  and  was  still  a 
part  of  the  act  of  1870,  which,  as 
amended,  still  declared  the  right  to 
sue  and  recover.  '*  This  ri^ht  thus 
expressed  covers  two  periods,  so 
to  speak :  one,  when  the  legal  rate 
of  interest  was  seven,  and  the  other 
later,  when  it  is  six  per  cent.  i>er 
annum,  as  the  boundary  of  profit 
to  banking  associations  in  the  dis^ 
countof  commercial  paper."  Enoz 
V.  Baldwin,  80  N.  Y.  610,  is  dis- 
tinguished on  the  grounds  that 
there  the  amendment  in  question 
was  "so  as  to  read  as  follows," 
(See  ante,  §  196 ; )  and  distinctly 
did  away  with  the  original  pro- 
vision on  which  the  action  was 
founded,  and  that  the  action  was 
begun  after  the  amendment  had 
taken  effect. 


5 

'J 


§  -4^4] 

in  thb  act  of  repeal.**    The  rule  of 
each  clauses  has  already  been  exa 
that  offenders  should  be  prosecaU 
offences,  as  if  the  Act  against  whi< 
not  been  repealed,  was  held  to  ci 
punish,  but  only  to  preserve  that  V9 
not  to  authorize  punishment  after  tl 
offence  had  ceased  to  exist  (a).     [Bi 
of  suit  or  prosecution  under  any  pri 
doin^  or  committing  of  any  act  her< 
to  embrace  offences  committed  pre^ 
the  repealing  act  under  a  previous  1 
saving  clause  in  an  amendment  thai 
not  apply  to  trials  for  offences  comn 
continues  the  old  law  as  to  those  c 
"  pending  prosecutions  and  offences 
in  an  act  which  took  effect  Septe 
prosecution  for  a  crime  committed  I 
the  indictment  was  not  found  unti 
But  a  saving  of  any  prosecution  pei 
passage  of  the  repealing  law  does  no 
the  prosecution  is  closed,  and  judgn 
been  pronounced,  but  the  day  for  it 
And  obviously,  where,  in  1840,  a  j 
under  the  act  of  1839,  then  in  fore  i 
1843  the  act  of  1839  was  repealed  wi 
already  committed  under  it;  and  in  : 
repealed  by  the  adoption  of  a  code  ^ 
punish   offences   against   any  statut: 
could  be  no  conviction  or  punishm< 
niitted  against  the  act  of  1839,  be<  \ 
rei>eal  that  act."] 

••  Smith  V.  Banker.  8  How.  Pr.  "  8; 

(N.  Y.)  142 ;  Governor  v.  Howard,  "  A  i 

1  Murpb.  (N.  0.)  465  ;  The  Irresis-  "  J 

lible.  7   Wheat.  651.  Of  coi 

'«  Ante.  S  186.  oflfenc 

(rt)  Tlie    Irresistible,   7    Wheat,  being  i 

551.      Comp.  R.  V.  Smith,  1  L.  &  of    th 

C  131,  81  L.  J.  M.  C.  105.  to  the 

^*  U.  S.  V.  KohDstamkti,  5  Blatchf.  actioD 

222.  utes.  :  ! 

"  People  V.  Gin.  7  Cal.  856.  273,  a  i 

44 
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. ,       ,  §  485.  Bfiect  o£  Sayings  o£  Oivil  Rlghti  and  Prooednra. — Under 

earlier  friendly  societies'  Acts,  claims  against  a  society  could 

be  enforced  only  by  suing  its  officers.     The  25  &  26  Vict. 

^p"'  c.  87,  repealing  those  Acts,  provided  for  the  incorporation 

of  the  societies,  and  provided  also  that  all  legal  proceedings 
then  pending  against  an  officer  on  account  of  a  society  might 
be  prosecuted  by  or  against  the  society  in  its  registered  name, 
without  abatement.  But  the  Act  made  no  provision  respect- 
ing the  recovery  of  claims  which  were  then  pending,  bat 
which  had  not  been  sued  for.  It  was  held  that  neither  the 
officers  (a),  nor  the  society  itself,  in  its  new  corporate 
capacity  (J),  could  be  sued  in  respect  of  such  claims ;  but 
that  the  individual  membei'S  of  the  society  wei*e  liable  to  be 
sued  for  them  (g).  [Under  an  act  amending  the  charter  of 
a  city  and  restricting  its  right  to  make  appropriations,  but 
providing  that  nothing  in  the  act  should  in  any  measure 
affect  or  impair  proceedings  had  under  the  previous  law,  or 
any  rights  or  privileges  acquired  thereunder,  it  was  held  that 
the  city  auditor  was  bound  to  issue  the  warrants  required  by 
an  ordinance  appropriating  money  for  the  ensuing  year, 
passed  before  the  adoption  of  the  amendment.**  An  act 
repealing  a  statute  prescribing  a  method  for  the  re-assessment 
of  damages  for  land  taken  for  a  highway,  but  providing  that 
it  should  not  affect  the  validity  of  any  lay-out  of  any  highway 
theretofore  made  under  existing  laws,  was  held  not  to  affect 
the  validity  of  a  re-assessment  just  previously  to  the  enact- 
ment made  out  by  the  jury  by  order  of  court,  but  not 
returned  to  the  court  and  accepted,"  Under  a  general 
statutory  provision  that  the  repeal  of  an  act  shall  not  affect 
"  a  right  accruing,  accrued,  acquired,  or  established,"  it  was 
held  that  the  repeal  of  an  act  allowing  damages  for  injuries 
on  the  highway  did  not  affect  an  existing  cause  of  action, 
although  no  suit  therefor  had  been  commenced." 

ernl  statutes  prescribing  the  effect  Q.  B.  66. 

of  legislation  are  eKsewhere  called        (b)  Linton  v.  Blakeney  Co-op. 

•'  aset  of  quasi-legislative  by-laws,"  Soc.,  8  H.  &  C.  858.  84  L.  J.  211. 
wbicb,  left  uncbunged  by  sncces-         (c)  Dean  v.  Mollard,  15  C.  B.  N. 

sive    Legislatures,    are     virtually  S.  19,  3*3  L.  J.  282. 
re-enacted  and  continued  by  them  :         '•  Beatty  v.  People,  6  Col.  688. 
Gilleland  v.  Schuyler,  0  Kun.  669,         "    Downs   ▼.    Huntington,    85 

581.  Conn.  588. 
(a)  ToutiU  V.  Douglas,  S3  L.  J.         "  Harris  v.  Townshend,  66  Vt. 


S. 


\' 
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§  486, 487]  BBPBAL.  691 

§  486.  What  not  wlthiii  Saving  of  Bzisting  Righta,  eto.— [The 
saving  of  existing  rights,  however,  does  not  inclade  every- 
thing that  may  be  claimed  by  a  party  as  a  matter  of  right. 
Thus,  where  an  act  gives  certain  rights  of  action  and  defence 
upon  grounds  of  public  policy,  e.  g.<,  the  act  directed  against 
stock-jobbing,  no  vested  rights  are  conferred,  and  the  repeal 
of  the  provision  takes  away  all  its  benefits  as  regards  con- 
tracts and  actions  existing  at  the  time  of  the  repeal/*  Nor 
has  any  class  of  individuals  or  corporations  a  vested  right  in 
an  exemption  from  common  burdens ;  and  hence  the  repeal 
of  a  proviso  in  favor  of  savings  banks  of  a  certain  class, 
exempting  them  from  the  payment  of  a  tax  upon  deposits  to 
which  the  act  made  other  banking  companies  liable,  makes 
them  liable  to  the  imposition.**  In  fact,  in  all  mattei*s  of 
pure  legislation,  contract  and  vested  rights  not  resulting,  no 
one  Legislature  can  bind  another,  and  hence  the  repeal  of 
such  a  statute  puts  an  end  to  all  proceedings  pending  undeter- 
mined under  it."  Nor  can  any  person  invoke  the  aid  of  a 
repealed  statute  who  has  not,  previous  to  the  repeal,  acquired 
vested  rights  under  it."  And,  of  course,  a  saving  of  any 
rights  which  any  person  may  have  lawfully  acquired  to 
property  affected  by  the  act' cannot  aid  one  who  has  no  law- 
f ul  right  thereto,  nor  protect  a  possession  wrongfully  acquired 
by  him."  Nor  is  the  continuance  of  a  case,  or  the  time 
within  which  pleadings  are  to  be  filed,  among  "  rights 
accrued,"  within  the  meaning  of  a  clause  saving  such.** 

§  487.  Saving  of  Prosecutions  and  Rights  not  a  Saving  of  Proce- 
dure.— [Even  where  prosecutions  and  rights  of  action  under  a 
repealed  enactment  are  preserved  by  a  saving  clause  in  the 
repealing  act,  yet,  after  the  latter  takes  effect,  they  must  be 
carried  on  and  enforced  in  conformity  with  the  provisions 
of  the  repealing  statute,  the  one  repealed  being  preserved 

716.  See,  also,  Treat  v.  Strickland.  569  ;  Leathers    v.  Bank,  40  Me. 

23  Me.  284.      And  comp.  ante,  g  886. 

481.  ••  Times  Pub.  Co.  v.  Ladomus, 

"  Washburn    v.    Franklin.    85  5  W.  N.  0.  (Pa.)  83. 

Barb.  (N.  Y.)  599;  and  see  Kimbro  •»  White  v.  White,  2  Mete.  (Ky.) 

v.  Colgate,  5  Blatchf .  229.  186. 

w  B'k  for  Savings  v.  Collector,  8  •*  Brotherton  v.  Brotherton,  41 

Wall.  495.  Iowa,  112.    And  see  §  285 

•»  Gilleland  v.  Schuyler,  9  Kan. 
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OdIj  to  the  extent  of  fnraisliing  the  right  of  action  or  prose- 
cution, not  the  practice  or  mode  of  procedure  ;**  bo,  that, 
vhere  a  statute  repealed  another  under  which  an  indictment 
had  been  fonnd,  saving,  however,  the  right  to  proceed  for 
any  pnst  Tiolntlon  of  the  repealed  Btatnte,  the  manner  of  ap- 
plying for  a  change  of  venne  in  the  case,  was,  after  the  re- 
pealing act  took  effect,  held  governed  by  Its  provisions." 
And  even  a  saving  of  rights  accrued  or  established,  and  of 
proceedings,  suits  or  prosecntione  commenced  bi^fore  tho 
repealing  act  shall  take  effect,  but  omitting  to  provide  that 
8nch  suits,  etc.,  shall  proceed  according  to  tho  law  under 
which  they  were  eomraenced,  was  held  not  to  protect  the 
same  against  tho  effect  of  the  act  as  to  procediire."] 

§  488.  EOMt  of  R»p«al  on  OontraoU  Id  Violation  of  Statate 
R»p«a]«d. — If  a  contract  was  illegal  whijn  it  was  entered 
into,  and  the  statute  which  made  it  so  is  afterwards  repealed, 
the  repeal  will  not  give  validity  to  the  contract,  iinlcss  it 
appears  that  the  rej'tealing  enactment  was  intended  to  have  a 
retrospective  operation,  and  thus  to  vary  the  relation  of  the 
parties  to  each  other  (a).  [And  convei-sely,  an  agreement 
being  legal  when  entered  into,  but  by  a  subsequent  statute 
rendered  illegal,  acts  done  nnder  it  while  it  was  l^al, 
remain  legal."] 

»  Farmer  v.  People,  77  Dl.  833.  cEvil  and  crimioal  cases:  State  v. 

"  Ibid.;    nnd   spa  Laughlln    v.  Bojie.  10  Kan.  IIB  ;  Statov.  Craw- 

Com'ili,  13  Buflb  (Ky.)  201.    But  ford.  11  Id.  83. 
see  DobbiriB  v.  Bank.  113  111.  653,         (a)  Jaqucs   v.  Wilhy,  1  H.    Bl. 

where.    enisilDg    rights    uoder   a  85  ;  Ililthcock  v.  Way.  6  A.  &  E. 

repcitled  statute  buing  saved  by  the  648.       Comp.       Hodgkiuson       v. 

repeiiling  ntt,  tl  was  held  that  the  Wyalt,  4   Q.    B.   748.     IMilnc   v. 

earlier  act  applied  to  suits  pending  HutKr,  8  MijLean,  213;  Deceit  t. 

at  the  time  of  the  passage  of  the  LewenthaL  57  Miss.  331  ;  AndiD^ 

later,— Scott,  Walker  and  Dickey,  v.  Levy.  Id.  61  ;  Itoby  v.  West.  4 

JJ..  diss.  ■_  M".  H.  a8:>  ;  Banshorv.  Manael,  47 

"i,   58.     But  see  Centra!  B'k  v. 

.. ....  . .,  _,..     __npiie  Sione  Co.,  26  Barb.  (N.  Y.) 

§290.  The  New  Jersey  Revis.  23,   where    the   repciiled   act  was 

ion,  p.  1130,  provides,  tliat,  where  merely  a  measure  of  public,  policy, 

no    new  remedy  has  been  given  for  A  conlracl  being  illegal  by  reason 

the  oiiforcemoiil  of  a  right  accrued  of  a  penalty  imposed  hy  law  upon 

under  a  slittulp  tlmt  is  repealed,  the  the  act  contracted  for,  is  not  ren- 

old  remedy  remains  ;  and  this  is  dered  legal,  aabetween  the  parties, 

s^d  tobclhccase  wlieie  the  repeal  by  a  lemlssion  by  the  governmeni 

IS  by  force  of  a  constitutional  pro-  of  the  penalty  :  Petrel  Ouano  Co. 

vision  :  Wilson  v.  Herbert,  41  N.  v.  Jaruette.  35  Fed.  Rep.  678.] 
J.  L.  4'il.     And  see,  as  to  saving        ••  Bennett  v.  Woolfolk,  IC  Qa. 

effect  of  g  1,  Ean.  Oen.  St.  M8,  in  813.    See  ante,  g  463. 
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§  489.  Time  when  Repeal  Takes  Effect —The  13  &  14  Yict. 

c.  21,  8.  6,  declares  that  when  any  Act  repeals  another  in 
whole  or  part,  and  substitutes  some  provision  or  provisions  in 
lien  of  the  provision  or  provisions  repealed,  the  latter  remain 
in  force  until  the  substituted  provision  or  provisions  come  into 
operation  by  force  of  the  last-made  Act.  This  provision  is 
only  declaratory  of  the  common  law  rule  (a).  [And  the  rule 
is  the  same,  though  the  I'epealing  clause  use  the  present 
tense  ;"*  for  an  act  speaks  as  of  the  time  of  its  going  into 
effect  ;••  so  that  '*  heretofore,"  or  "  hereafter,"  refers  to  the 
date  when  the  act  goes  into  effect,  not  the  time  of  its  final 
passage.*'  On  the  other  hand,]  if  a  temporary  Act  be 
continued  by  a  subsequent  one,  or  an  expired  Act  be  revived 
by  a  later  one,  all  infringements  of  the  provisions  contained 
in  it  are  breaches  of  it  rather  than  of  the  renewing  or  reviving 
statute  (}). 

§  490.  Re-enaotment  not  a  Repeal  in  Spite  of  Bxpreis  Repealing 
Olanse. — [It  seems,  indeed,  to  be  the  general  understanding 
tliat  the  re-enactment  of  an  earlier  statute  is  a  continuance, 
not  a  repeal  of  the  latter,  even  though  the  later  act  expressly 
repeals  the  earlier.  The  mere  re-enactment  of  an  existing 
law,  in  the  same  or  substantially  the  same  terms,  without 
words  of  repeal,  and  in  the  absence  of  conflict,  or  an  intention 
to  supersede,  does  not,  of  course,  necessarily  repeal  the  old 
law.**    But  even  a  repealing  act  re-enacting  the  provisions 


(a)  Per  cur,  in  Butcher  v.  Hen- 
derson, L.  R.  8  Q.  Bf%38.  [Stand- 
ing V.  Alford,  1  Pick.  (Mixss.)  88 ; 
Me  Arthur  v,  Franklin,  16  Ohio 
St.  193  ;  Moore  v.  Houston,  8  S.  & 
R.  (Pa. )  169, 185.  And  see  P.  &  A. 
Tel   Co.  V.  Com'th.  ante,  §  488.] 

"  Lyner  v.  State,  8  Ind.  490. 

^  Uice  V.  Ruddiman,  10  Mich. 
r25.  It  has  been  said  that  a  sav- 
in^  clause  in  a  repealing  act  relates 
to  the  time  of  its  passage,  not  of 
its  taking  efifect,  though  the  act 
take  effect  from  the  first  moment 
of  the  day:  Ee  Ankrim,  8  McLean, 
285  ;  ife  Richardson,  2  Story,  571. 
But  see  contra,  as  to  an  act  saving 
rights  at  the  date  of  its  passage  : 
Rogers  v.  Vass,  6  Iowa,  405. 

"  Charless  v.  Lamberson,  1  Iowa, 


9» 


435,  as  also  the  word  "now 
Clark  V.  Lord,  20  Kan.  890,  896. 
Consequently,  where  statutes  were 
held  to  take  effect  on  the  first  day 
of  the  session,  an  act  passed  at  a 
session  beginning  in  November, 
1827,  to  take  elfcct  on  January  15, 
**  next,"  but  not  approved  until 
January  7,  1828.  was  hold  never- 
theless to  go  into  operation  on 
January  15,  18'28 :  "Weeks  v. 
Weeks,  5  Ired.  Kq.  (N.  C.)  111. 
Comp.  Fosdick  v.  Perry sburg,  14 
Ohio  St.  472,  ante,  §  38. 

{b)  R.  V.  Morgan.  2  Stra.  1006  ; 
Shipman  v.  Hen  best,  4  T.  R  109  ; 
Dinglcy  v.  Moor,  Cro.  Eliz.  750. 

»*  See  Alexander  v.  SUite,  9  Ind, 
837  ;  Cordell  v.  State,  n  Id.  1 ; 
EcsBler  y.  Smith,  66  K    C.  154  ; 
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of  the  repealed  statate,  in  the  same  words,  is  constraed  to 
continne  them  in  force  without  intermission  ;  the  repealing 
and  re-enacting  provisions  taking  effect  at  the  same  time.** 
So,  it  was  held,  that,  where  an  act  repealing  another  which 
provided  for  the  appointment  of  certain  officers,  instantly, 
bj  the  second  section,  re-enacted  the  repealed  act,  the  repeal 
was  rendered  inoperative,  the  former  law  left  in  force,  and 
the  ofScere  appointed  nnder  the  same,  whose  terms  of  office 
had  not  expired,  remained  in  office.**     So  the  repeal  of  a 
general  corporation  law  by  a  statute  substantially  ro-enacting 
and  extending  its  provisions,  does  not  terminate  the  existence 
of  corporations  formed  under  it,  but  is  to  be  regarded  as  a 
continuance,  with  modifications,  of  the  old  law.**    The  prin- 
ciple has  been  applied  also  to  a  revision  which  repealed  the 
acts  collated  and  consolidated,  but  immediately,  in  its  own 
provisions,  re-enacted  them  literally  or  in  substance,  so  that 
there  was  never  a  moment  when  the  repealed  acts  were  not 
practically  in  force.**    So,  the  repeal  and  re-enactment,  in  a 
revision  of  laws,  of  a  statutory  provision  authorizing  a  town 
to  make  a  certain  by-law  was  held  not  to  affect  the  validity 
of  the  by-law.*^    And  it  has  been  applied  to  criminal  statutes, 
so  as  to  permit  a  conviction  for  an  offence  against  the  re- 
enacted  old  law,**  even  where  the  re-enacting  law  undertook 
to  repeal  it  ;**  the  re-enactment  being  construed  a  continu- 
ance. 

§  491.  Umiu  of  thin  Rule. — [But  the  effect  seems  to  be 
different  where  a  period  of  time  has  elapsed  between  the 
repeal  and  the  re-enactment.      Thus,  an  act  passed  in  1873 


nor  necessarily  the  re-enactment 
of  a  former  section  of  a  statute  in 
a  later  section  :  Martinclalo  v.  Mar- 
tindale,  10  Ind.  56C,  cit.  Alexander 
V.  State,  8(ipra ;  Chcczem  v. 
State.  2  Id.  149. 

"  Fulleiton  v.  Spring,  8  Wis. 
667  ;  Laudc  v.  -Ry.  Co..  83  Id. 
640. 

"  State  V.  Baldwin,  45  Conn. 
134. 

•*  United  Hebrew  Benev.  Ass'n 
V.  Benshimol.  130  Mass.  825,  327, 
cit.  WriirWt  v.  Oakley,  5  Met. 
(Mass.)  400,  406  ;  Steamsh.  Co.  v. 


Joliffe.  2  Wall.  450,  456  ;  and  see 
ante,  g  104. 

•«  Middleton  v.  R.  R.  Co.,  26  N. 
J.  Eq.  269  ;  Scheftcls  v.  Tabert, 
46  Wis.  439  ;  and  see  Ballin  v. 
Ferst,  55  Ga.  546.  as  to  U.  8.  Rey. 
Stat. 

"  Lisbon  v.  Clarke,  18  N.  EL 
234.  Simi19r]y  it  was  held  that  an 
ordinance  passed  by  a  city  under  a 
certain  section  of  its  charter  waa 
not  affected  by  a  repeal  of  that 
section  :  Chamberlain  v.  Evans- 
ville.  77  lud.  542. 

w  State  V.  Gumber,  87  Wis.  298* 

•»  State  V.  Wish,  16  Neb.  44a 


t 
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required  railroad  companies  to  fence  when  ordered  by  com- 
miseionera.  A  company  was  ordered  to  fence.  The  act  was* 
repealed  in  1874.  Upon  its  re-enactment,  in  1875,  it  was 
held  that  the  duty  to  fence  under  the  order  terminated  with 
the  repeal,  and  was  not  revived  by  the  re-enactment.***  "In 
this  respect  it  stood  as  if  no  duty  to  fence  had  previously 
existed  ;  and  that  duty  could  only  come  into  existence  by  tho 
combined  force  of  the  law  of  1875,  and  of  an  order  under 
and  in  accordance  with  it.""*  And  even  where  tho  re-enact- 
ment is  simultaneous  with  the  repeal,  and  in  the  same  terms 
with  the  previous  law,  a  repeal  of  the  latter  will  be  held  to 
take  place,  (in  the  absence  of  express  repealing  words,  and  in 
the  face  of  statutory  rule  of  construction  requiring  provisions 
of  any  statute,  so  far  as  they  are  the  same  as  those  of  any 
prior  enactment,  to  be  construed  as  a  continuance  of  such 
provision  and  not  asan  amendment,  unless  such  construction 
would  be  inconsistent  with  the  manifest  intention  of  the 
Legislature,  etc.,)  where  the  former  statute  has  wholly  accom- 
plished its  pui'pose  and  exhausted  its  force.'"*] 

§  492.  Bffect  of  Repeal  of  Act  Incorporated  by  Reference  in 
Another. — Where  the  provisions  of  a  statute  are  incorporated, 
by  reference,  in  another ;  [where  one  statute  refers  to  another 
for  the  powers  given  or  rules  of  procedure  prescribed  by 
tho  former,  the  statute  or  provision  referred  to  or  incorpor- 
ated becomes  a  part  of  the  referring  or  incorporating 
statute  ;"•  and  if]  the  earlier  statute  is  afterwards  repealed, 
the  provisions  so  incorporated,  [the  powers  given,  or  rules  of 
procedure  prescribed  by  the  incorporated  statute,]  obviously 
continue  in  force,  so  far  as  they  form  part  of  the  second 
enactment  (a).     Thus,  when  the  32  &  33  Vict.  c.  27,  enacted 


»«>  Kano  V.  R.  R.  Co.,  49  Conn. 
189 

w»Ib..  at  pp.  140.  141. 

>w  Emporia  v.  Norton,  16  Kan. 
286,  e,  g.,  an  act  authorizing  an 
appropriation,  validating  prior 
defective  acknowledgmeuts,  or 
irregular  tax  proceedings :  lb. 

»»  Turney  V.  Wilton,  86  111.  885; 
Nunes  v.  Wellisch,  12  Bush  (Ky.) 
868. 

(a)  R.  V.  Stock,  8  A.  &  E.  405 ; 
R.  V.  Merionethshire,  6  Q.  B.  .848. 


[Spring,  etc.,  Works  v.  San  Fran- 
cisco, 22  Cal.  484  ;  Sika  v.  R.  R. 
Co.,  21  Wis.  870.  So,  a  local  and 
special  act,  which,  by  reference, 
adopts  provisions  relating  to  pro- 
cedure from  an  existing  general 
law,  is  not  necessarily  abrogated 
or  affected  by  the  subsequent 
repeal  of  the  latter :  Schwcnke  v. 
R.  R.  Co..  7  Col.  512.  In  Ne^ 
York  it  was  enacted  by  Laws  1880, 
ch.  245.  that  "the  repeal  of  any 
provision    of    the    existing   laws 
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that  certain  provisions  as  to  appeals  to  Quarter  Sessions 
comprised  in  the  9  Geo.  4,  c.  61,  should  have  effect  respecting 
the  grant  of  certificates  under  the  new  Act,  and  the  35  &  36 
Vict.  c.  94,  repealed  the  Act  of  Geo.  4,  it  was  held  that 
those  provisions  remained  in  full  force,  so  far  as  they  formed 
part  c»f  the  32  &  33  Vict.  (a).  The  9  Geo,  4,  c.  40,  s.  54, 
empowered  justices  of  the  county  where  a  prisoner  was 
detained  in  custody,  who  had  been  acquitted  of  felony  on 
the  ground  of  insanity,  to  determine  his  settlement,  and  to 
order  his  parish  to  pay  such  a  sum  as  a  Secretary  of  State 
should  direct,  for  his  maintenance ;  and  the  Act  contained 
alsj  provisions  with  reference  to  appeals  from  such  orders. 
The  3  &  4  Vict.  c.  54,  s.  7,  after  reciting  the  above  section, 
repealed  so  much  of  it  as  related  to  the  Secretary  of  State, 
and  enacted  that  the  justices  should  order  the  payment  of 
such  sum  as  they  should,  themselves,  direct.  Five  years 
later,  the  Act  of  Geo.  4  was  totally  repealed.  It  was  held 
that  the  justices  had  authority  to  make  the  order  under  the 
Act  of  3  &  4  Vict.  (6),  and  that  perhaps  even  the  right  of 
appeal  had  been  impliedly  preserved  (c). 

§  493.  [But,  when  the  incorporating  act  does  not  in  terms 
declare  that  the  mode  of  procedure  prescribed  by  another 
act,  not  specifically  referred  to,  but  being  then  the  only  one 
established  by  law  and  incorporated  by  the  general  reference 
"the  same  as"  in  the  case  provided  for  by  the  earlier  act, 
it  is  said  to  be  intended  ^^as  a  rule  for  future  conduct,"  a 
rule  "  always  to  be  found,  when  it  is  needed,  by  reference 
to  the  law  •  •  existing  at  the  time  when  the  rule  is  in- 
voked."'** And  similarly  in  the  case  of  a  statute  which  pro- 
hibited contests  of  speed  of  animals,  etc.,  "  excepting  such  as 
arc  by  special  laws  for  that  purpose  expressly  allowed,"  it  was 


which  has  been  amended  by  a 
Bubseqiient  provision  of  those  laws, 
not  expressly  repenled  by  this 
act,  docs  not  affect  the  subsequent 
provision."  It  was  held,  in  Weud 
V.  Cautwcll  (N.  Y.),  11  Centr. 
Rep.  808.  that  this  enactment  had 
no  effect  upon  the  rule  as  to  repeal 
by  implication  by  a  later  statute 
covering  the  whole  subject  matter. 
Comp.  §^  llil,  201.] 


(a)  R.  V.  Smith.  L.  R.  8  Q.  B. 
146.  Comp.  Bird  v.  AdcocK,  47 
L.  J.  M.  C.  133. 

(b)  R.  V.  Stepney.  L.  R.  9  Q.  B. 
383.  • 

(c)  Per  Blackburn,  J.,  lb.  See 
R.  V.  Lewes,  L.  R.  10  Q.  B.  579. 
[See  ante,  §  333.] 

>w  Kugler's  Apn..  55  Pa  St.  123, 
125.    See  infra,  note  108. 
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held  that  these  might  includo  laws  passed  subsequently  to  that 
act'**  It  may  be  added  here^  that  it  has  been  declared'  that 
a  reference  statute  embraces  only  the  general,  not  the  par- 
ticular powers  granted  by  the  statute  referred  to  ;"*  that  a 
term  referred  to  must  be  understood  in  its  primary  sense, 
as  expressly  defined,  and  not  in  an  assimilated  interpreta- 
tion, especially  where  such  express  meaning  will  accomplish 
the  full  design  of  the  fraraers  ;"*  but  that,  on  the  other 
hand,  where  the  provisions  of  a  statute  passed  with  special 
reference  to  a  particular  subject  are,  by  another  statute,  in 
general  terms,  applied  to  another  and  in  its  nature  essenti- 
ally different  subject,  the  terms  so  incorporated  are  to  be 
construed  in  such  manner  as  to  be  appropriate  to  the  new 
subject-matter,  and  the  adoption  extends  only  to  such  pro- 
visions of  the  original  statute  as  are  applicable  and  appro- 
priate to  the  same.**^ 

§  494.  Non-tuer  has  not  Bffeot  of  Repeal. — A  law  is  not  re- 
pealed by  becoming  obsolete  (a).  Thus,  trial  by  battle,  with 
its  oaths  denying  resort  to  enchantment,  sorcery,  or  witch- 
craft, by  which  the  law  of  God  might  be  depressed  and  the 
law  of  the  devil  exalted  (&),  though  the  trial  by  grand  assize, 
introduced  in  the  time  of  Henry  2,  had  practically  superseded 
it  for  centuries,  was  still  in  force  in  1819  (c).  The  writ  of 
attaint  against  jurors  for  a  false  verdict  was  not  abolished 
until  1825  (d).  Until  1789,  the  sentence  on  women  for 
treason  and  husband-murder  was  burning  alive;  though  in 
practice  ladies  of  distinction  were  usually  beheaded,  while 
those  of  inferior  rank  were  strangled  before  the  fire  reached 


"»  Harris  v.  White,  81  N.  T. 
533. 

>M  Exp.  Greene.  29  Ala.  .63. 

*^  Criiger  v.  Oruger,  5  Barb. 
(N.  y.)  235. 

"•  Jonea  v.  Dexter,  8  Fla.  276. 
An  ndoption  of  tbe  provisions  of 
the  **  law  "  on  a  particular  subject 
is  broader  and  more  general  than 
"act :"  lb.  In  this  particular  case, 
an  act  adopting  tbe  provisions  of 
the  law  regulating  descents  as 
furnishing  the  rule  for  the  distri- 
bution of  personal  property,  was 
held  intended  to  refer  to  any  law 
of  descent  which  might  be  in  force 


at  the  time  the  right  to  distribution 
might  become  vested.  See  ante, 
§§^103,  108,  493. 

(a)  White  v.  Boot.  3  T.  R.  274  ; 
per  Hullock,  J.,  in  Tyson  v. 
Thomas.  McCl.  &  Y.  127;  per 
Lord  Kenyon  in  Leigh  v.  Kent,  8 
T.  R.  863 ;  R.  v.  Wells,  4  Dowl. 
563  ;  The  India.  83  L.  J.  P.  M.  & 
A.  193  ;  Hibbert  v.  Purchas,  L.  R. 
3  P.  C.  650. 

{b)  3  Hale,  R  C.  238  ;  8  Bl. 
Coram.  337. 

(e)  59  Geo.  8,  c.  46.  Ashford  T. 
Thornton,  1  B.  &  A.  405. 

(d)  6  Geo.  4,  c.  50,  s.  60. 
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them  (a).  Drawing  and  quartering  was  still  part  of  the 
aentence  for  that  offence  until  1870.  Until  1844,  it  was  an 
indictable  offence  to  sell  corn  in  the  sheaf  before  it  had  been 
thrashed  out  and  measured  (/>) ;  an  Irish  Act  (28  Eliz.  c.  2), 
against  witchcraft,  was  still  in  force  in  1821  {o)  ;  and,  as  late 
as  1836,  insolvents  in  Scotland  were  bound  to  wear  a  coat 
and  cap  half  yellow  and  half  brown  (d).  Eavesdroppers,  or 
such  as  listen  under  walls  or  windows  or  the  eaves  of  a  house, 
to  hearken  after  discourse,  and  thereupon  to  frame  slanderous 
and  mischievous  talea,  are  still  liable  to  fine  (e).  A  common 
scold  seems  still  subject  to  be  placed  in  a  certain  engine  of 

• 

correction  called  the  trebucket  or  cucking-stool,  or  ducking- 
stool,  and,  when  placed  therein,  to  be  plunged  in  the  water 
for  her  punishment  (/).  To  destroy  any  of  the  Queen's 
victualling  stores  appears  to  be  still  a  capital  offence  (g).  It 
is  still  a  temporal  and  indictable  offence  to  deny  the  being  or 
providence  of  the  Almighty,  or,  if  the  offender  was  educated 
in,  or  ever  professed  the  Christian  religion,  to  deny  its  truth, 
or  the  divine'  authority  of  the  Holy  Scriptures  (A). 

[The  same  principle  is  recognized  in  America.***  Nor  can 
a  statute,  <?.  ^.,  of  limitations,  be  suspended  by  and  during  the 
progress  of  a  war,  without  legislation  to  that  effect."*] 

§  495.  Qnalifioationof  this  Rule. —But  as  usage  is  a  good 
interpreter  of  laws,  so  non-usage  lays  an  antiquated  Act 
open  to  any  construction  weakening,  or  oven  nullifying  its 
effect  (t).  [It  is  probably  in  this  senso  that  it  may  be  true 
that  long  non-user  may  repeal  an  act,  especially  where  the 


(a)  8  Inst.  211 ;  Post.  Or.  L.  208. 

(b)  8  Inst.  197 ;  7  &  8  Vict.  c. 
24. 

(c)  1  «&  2  Gteo.  4,  c.  18. 

(^)  6  &  7  W.  4,  c.  66.  s.  18. 

(e)  2  Hawk.  c.  10.  s.  58,  4  Bl. 
Coram.  166  ;  Burn's,  J.,  Eaves- 
droppers. [See  Com'th  v.  Lovett. 
4  Clark  (Pa.)  5.] 

(/)  1  Hawk.  c.  75.  a.  14.  4  Bl. 
Coram.  168  ;  Burn's,  J.,  Nuisance, 
8.  4.     See  infra,  note  115. 

(g)  12  Geo.  8,  c.  24,  s.  1 ;  see 
Mr.  Gorst's  speecli  in  11.  of  Com., 
8ih  March,  1882. 

(/O  9  &  10  W.  &  M.  c.  82.  See, 
sl-o,  Mr.   Justice  Stephen's  Hist. 


Crim.  L.,  Yd.  2,  pp.  459,   488^ 
498. 

»o»  Bee  Kitchen  v.  Smith,  101 
Pa.  St.  452;  Homer  v.  Com'th.  106 
Id.  221  ;  Com'th  v.  Hoover,  1  Bro. 
(Pa.)  25;  Bish.,  Wr.  L.,  §  149. 
Comp.,  however,  infra. 

«"»  Zrtcharie  v.  Godfrey,  50  111. 
186 ;  Smith  v.  Stewart,  21  Ln.  An. 
67.  The  partial  oblKerationof  the 
enacting  clause  by  mutilation,  not 
appearing  to  be  done  by  legislative 
aulhority,  will  not  defeat  an  net 
regularly  passed  :  Stale  v.  Wright, 
14  Oieg.  366. 

(»)  See  ex.  gr.  Leigh  v.  Kent,  8 
T.  R.  864. 
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carrent  of  legislation  ehoWs  that  the  Legislature  regarded  it 
AS  no  longer  in  force.*"]  And  penal  laws,  if  they  have  been 
sleepers  of  long,  or  if  they  be  grown  unfit  for  the  present 
time,  should  be,  by  wise  judges,  confined  in  the  execution  (a). 
[Thus,  it  is  said,  an  act  may  become  inoperative  from  non-user 
or  disuse  of  the  punishment  prescribed  ;"'  and  it. has  already 
been  seen  that  a  change  of  circumstances  may  lead  the  court 
to  construe  provisions  as  directory  which  might  otherwise 
not  be  so,"*  and  that  a  course  of  legislation  rendering  xsertain 
provisions  of  statutes  purposeless  may  practically  render  them 
inoperative,"*  "when  their  objects  vanish  or  their  reason 


ceases. 


99ll» 


] 


§  496.  Oommenoement  of  Statatei.    Anoient  Rule. — ^Down  to 

the  reign  of  Henry  7,  the  statutes  passed  in  a  session  were 
sent  to  the  sheriff  of  every  county  with  a  writ,  requiring  him 
to  proclaim  them  throughout  his  bailiwick,  and  to  see  to 
their  observance.  Some  Acts  (the  Triennial  Act  of  1641, 
for  example,)  contained  a  section  requiring  that  they  should 
be  read  yearly  at  sessions  and  assizes.  But  proclamation, 
«*  any  other  form  of  promulgation,  was  never  necessary 
to  their  operation  (h).  Everyone  is  bound  to  take  notice 
of  that  which  is  done  in  Parliament.  As  soon  as  the 
Parliament  has  concluded  anything,  the  law  intends 
that  every  person  has  notice  of  it;  for  the  Parliament 
represents  the  body  of  the  whole  realm,  and  therefore 
it  never  was  requisite  that  any  proclamation  should  be  made; 
the  statute  took  effect  before  {c). 


»>  Hill  V.  Smith.  1  Morr.  (la.) 
70.  See.  also,  Wntaon  v.  Blay- 
lock.  2  Mill  (S.  C.)  851  ;  Canady  v. 
George,  6  Rich.  Eq.  (S.  C.)  103,  as 
recognizing  a  repeal  by  non-user. 

{n)  Lord  Bacon,  Essay  on  Judi- 
c&ture 

"«  O'Hanlon  v.  Myers.  10  Rich. 
L.  (S.  C.)  128.  But  see  James  v. 
Com'th,  12  Serg.  &  II.  220. 

"»  Rodebftugh  v.  Banks,  2  Watts 
(Pa.)  9,  ante,  §  85,  note  106. 

"«  Ante,  g  209.  See,  also,  Bish., 
Wr.  L.,  §  149. 

»*  James  v.  Com'th,  12  Serg.  & 
R.  (Pa.)  220,  228  ;  where  it  was 
held,  that,  whilst  a  common  scold 


remained  indictable  in  Penusyl« 
vania  (See,  also,  Com'th  ▼.  Mohn, 
52  Pa,  St.  243).  the  ducking-stool 
was  no  longer  the  punishment  for 
her  offence,  but  fine  or  fine  and 
imprisonment  at  the  discretion  of 
the  court. 

(b)  In  France,  a  law  takes  effect 
only  from  the  date  of  its  insertion 
in  the  Bulletin  des  Lois.  See  R. 
V.  Mackenzie,  L.  R.  1  P.  C.  449. 
In  ancient  Rome,  a  Senatus  con- 
sultum  had  no  force  till  deposited 
in  the  Treasury :  Livy,  09,  4;  Suet. 
Aug.  94. 

(c)  Per  Thoi-pe,  C.  J.  (89  Ed.  8\ 
cited  in  4  Inst  26. 
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§  497.  A  statate  takes  effect  from  the  first  moment  of  the 
day  on  wliich  it  is  passed,"*  unless  another  day  be  expressly 
named,  [and  then,  from  the  first  instant  of  the  day  named."*] 
By  a  fiction  of  law,  however,  the  whole  session  was  supposed 
to  be  held  on  its  firat  day,  and  to  last  only  that  one  day ;  and 
every  Act,  if  no  other  day  was  expressly  fixed  for  the  begin- 
ning of  its  operation,  took  effect,  by  relation,  from  the  first 
day  of  the  session."*  It  followed,  that,  if  a  statute,  passed  on 
the  last  day  of  the  session,  made  a  previously  innocent  act 
criminal  or  even  capital  (a),  all  who  had  been  doing  it  during 
the  session,  while  it  was  still  innocent  and  inoffensive,  were 
lia1)le  to  suffer  the  punishment  prescribed  by  the  statute  (&)• 

§  498.  Modern  Rule.  Fractions  of  Day.— But,  to  abolish  a 
fiction  so  fiatly  absurd  and  unjust  ((?),  the  33  Geo.  3,  c.  13, 
enacted  that  the  clerk  of  Parliament  should  indorse  on  every 
Act,  immediately  after  its  title,  the  date  of  its  passing  and 
receiving  the  royal  assent.  This  indorsement  is  part  of  the 
Act  and  is  the  date  of  its  commencement,  when  no  other 
time  is  provided.  But  where  a  particular  day  is  named  for 
its  commencement,  but  the  royal  assent  is  not  given  till  ^ 
later  day,  the  Act  would  come  into  operation  only  on  the 
later  day  (d). 


"•By  the  "passage"  of  an  act 
is  meant  the  couclusion  of  all  the 
Gonstilutional  forms  and  ceremo- 
nies requisite  to  make  the  act  a  law, 
including  the  signature  of  the 
executive :  Wartman  v.  Philadel- 
phia, 83  Pa.  St.  203;  Hill  v.  State, 
5  Lea  (Tonn.)  725;  and  see,  also, 
State  V.  The  Banks,  12  Rich.  L. 
(S.  O.)  609 ;  or,  where  it  is  not 
appended,  the  final  passage  of  the 
act  over  a  veto,  or  the  dale  when 
the  bill  becomes  a  law  by  expira- 
tion of  the  period  allowed  the  execu- 
tive by  the  constitution  for  its 
return:  Logan  v.  Slate,  8  Heisk. 
(Tenn.)442.  Sometimes,  however, 
it  will  be  construed  to  mean  the 
date  of  its  taking  effect:  see  Char- 
less  V.  Laraberson,  1  Iowa,  485, 
ante,  §  489  ;  also  §§  181,  272. 

»"  Tcmlinson  v.  Bullock,  L.  R. 
4  Q.  B.  D.  230. 

^**  Hum  let  V.  Taylor,  5  Jones  L. 


(N.  C.)  86 ;  Smith  v.  Smith.  Mart 
(K  C.)  26  ;  Weeks  v.  Weeks.  5 
Ired.  Eq.  (N.  C.)  111.  See  this 
case,  ante,  §  489,  note  91. 

(a)  See  ex.  gr.  R.  v.  Thurston,  1 
Lev.  91 ;  R.  v.  Bailey,  1  R.  <&  R 
1. 

(b)  4  Inst.  25;  1  Bl.  Coram.  70, 
note  by  Christian;  Atty-Genl.  v. 
Panter,  6  Bro.  P.  C.  486;  Latless 
V.  Patten,  4  T.  R.  660;  and  the 
authorities  cited  in  1  Plowd.  79a. 
See  the  Brig  Ann,  1  QalUson,  6d. 

(c)  1  Bl.  Coram.  70ft. 

(d)  Burn  v.  Carvalho,  4  Nev. 
&  M.  898.  When  a  Bill  to 
continue  an  Act  which  is  to  expire 
in  the  same  session  does  not  receiye 
the  royal  assent  until  the  Act  has 
expired,  the  continuing  Act  takes 
effect  from  the  date  of  the  expira- 
tion ;  except  that  it  does  not  nffecl 
any  person  with  any  punishment 
for  any  breach  of  the  Act  between 
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[In  this  country,  an  act  takes  efiPect,  generally,  and  where  no 
other  time  is  fixed  by  constitation,  general  law,  or  the 
partictilar  statute  itself,  from  the  time  of  its  passage."*  And 
in  such  case,**  as  well  as  where  it  is  passed  to  take  effect 
upon,  or  from  and  after,  its  passage,  it  is  said  to  be  in  force  the 
whole  of  the  day  upon  which  it  was  finally  passed.'"  On 
the  other  hand,  where  an  act  was  to  take  effect  '^from  and 
after  "  its  passage,  the  day  of  passage  has  been  held  excluded.*" 
Or  that  phrase  has  been  held  to  give  the  statute  operation 
at  tlie  very  moment  of  its  approval,  and  to  permit,  in  order 
to  determine  a  right,  e.  y,,  to  an  oflSce,  an  inquiry  into  that 
particular  moment."*  And  in  general,  it  has  been  asserted, 
that  the  fiction  that  an  act  goes  into  effect  on  the  first  instant 
of  a  day  must  give  way  to  considerations  of  justice  and  con- 
venience, and  the  presumption  against  retroaction  ;"*  as 
where  the  act  imposes  penalties,"*  or  ousts  an  established 
jurisdiction."* 

State,  14  Md.  184;  Heard  v.  Heard, 
8  Ga.  380;  Smets  v.  Weathcrsbee, 
R.  M.  Charlt.  (Ga.)  537;  State  v. 
The  Banks,  12  Rich.  L.  (S.  C.)  609; 
Hill  V.  State,  6  Lea  (Tcnn.)  725; 
Dyer  v.  State,  1  Meigs  (Tenn.) 
237  (by  relation  to  the  date  of  its 

Eassage);  Memphis  v.  U.  S.,  07 
.  S.  293;  Bish.,  Wr.  L.,  §  28,  and 
cases  tliere  cited. 

"0  See  lie  Williams,  6  Biss.  233; 
Re  Currier,  18  Id.  208;  Be  Howes, 
21  VI.  61d. 

"1  Arnold  v.  U.  S.,  9  Crunch 
104;  Weed  v.  Snow,  8  McLean, 
265;  Wood  v.  Fori,  42  Ala.  641; 
Se  Welman.  20  Vt  653;  Arrow- 
smith  V.  Hamering,  89  Ohio  St. 


the  expiration  of  the  earlier  and  the 
passing  of  the  later  Act:  48  Geo. 
8,  c.  106. 

"®  The  word  "passage"  being 
understood  in  the  sense  above 
indicaled :  ante.  §  496,  note  116,  and 
the  act,  in  the  interval  between  its 
final  adoption  by  the  Legislature 
and  approval  by,  or  passage  over 
the  veto  of,  the  executive  or  the 
expiration  of  the  time  allowed 
him  for  its  return,  having  no  effect 
upon  transactions  occurring  dur- 
iuij  that  period:  Waitman  v.  Phil- 
adelphia, 33  Pa.  St.  202;  but  see 
coutra:  Dyer  v.  State,  1  Meigs 
(Tenn.)  237.  As  authority  for  the 
statement  in  the  text,  see,  among 
othei*  cases  :  Matthew  v.  Zane,  7 
Wheat.  164 ;  The  Ann.  Gall.  62 ; 
Johnson  v.  Merchandize,  2  Paine, 
601  ;  lifi  Currier.  18  Baukr.  Reg. 
208;  13  Biss.  208;  Salmon  v. 
Bur  ess,  1  Hugh.  356  ;  Re  Wynne, 
Chase  Dec.  227  ;  lie  Richardson,  2 
Story,  571  ;  U.  S.  v.  Williams,  1 
Paine,  261 ;  Goodsell  v.  Boynton,  2 
111.  655;  (al-o  as  to  Illinois:  Hickory 
V.  Ellery,  103  U.  S.  423;)  Temple 
V.  lliivs.  1  Morr,  (la.)  9,;  Kennedy 
V.  Palmer,  6  Gray  (Mass.)  816; 
Brandi  B'k  v.  Murphy,  8  Ala.  119; 
Rathbone  v.  Bradford,  1  Id.  812 ; 
Slate  V.  Click,  2  Id.  26;  Taylor  v. 
State.   31   Id.   883;  Parkinson  v. 


573;  Mallory  v.  Hiles,  4Metc.  (Ky.) 
53;  Re  Currier,  13  Bankr.  Reg. 
208.  and  other  cases,  supra. 

>"  Kine  V.  Moore,  Jeff.  (Va.)  0; 
end  see  Koltenbrock  v.  Cracrafi, 
86  Ohio  St.  584.  See,  also,  Bassett 
V.  U.  S.,  2  Ct.  of  CI.  448,  as  to  "  at 
the  date  "  of  passage. 

"»  People  V.  Clark,  1  Cal.  406. 

»»*  See  Re  Richardson,  2  Story, 
671  ;  The  Ann,  Gall.  62 ;  lie 
Wynne.  Char.  Dec.  227  ;  Re  Ank- 
rim,  8  McLean,  285,  and  cases 
infra. 

"*  Salmon  v.  Burgess,  1  Hugh. 
356  ;  aff'd  97  U.  8.  881. 

"•  Kennedy  v.  Palmer,  6  Gray 
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§  499.  Portponemmit  of  Opwatton. — [An  act  may  be  passed 
to  take  effect  not  only  at  a  f atare  day  oertaiu/**  bnt  also 
upon  the  happening  of  a  future  contingency.'**  In  the 
former  case,  the  act  takes  immediate  effect  on  the  day 
fixed  ;"•  in  the  latter  case,  where  an  act  directed  a  vote  to  be 
taken  "  after  the  present  war  is  over,*'  it  was  held  to  go  into 
effect  only  after  the  proclamation  of  the  President  of  the 
United  States  declaring  the  war  at  an  end  (Aug.  20,  1866), 
and  a  vote  taken  before  that  date  was  held  a  nullity.*** 
Where  an  act  was  passed  amending  a  city  charter,  but  pro- 
viding that  certain  sections  should  not  take  effect  until  ap- 
proved by  the  corporation,  the  proviso  was  held  to  operate 
merely  as  a  suspension  of  the  operation  of  the  act,  but  the  act 
itself  was  deemed  a  valid  law  immediately  upon  its  passage 
and  executive  approval.*"  And  until  the  day  when  an 
act  is  to  take  effect  arrives,  the  law  has  no  force,***  even 
as  notice  to  the  persons  to  be  affected  by  it.*"* 

§  500.  Repugnant  Acts  Passed  Same  Day. — [Where  statutes 

are  held  to  go  into  effect  at  the  first  moment  of  the  day  of 
their  passage,  two  acts  passed  on  the  same  day  are  passed  at 
the  same  time  ;***  and  if  repugnant,  would,  therefore,  nullify 
each  other.*"  If,  however,  of  two  such  acts,  one  is  to  take 
effect  immediately,  and  the  other  upon  a  future  day,  both 
being  amendments  of  a  general  body  of  statutes,  the  act 


^ass.)  816.  And  see  The  Cotton 
Planter,  1  Paine,  23 ;  The  Enter- 
prise, Id.  82,  tbat  acts  of  congress 
imposing  penalties  are  operative 
in  the  various  collection  districts 
from  receipt  of  the  act  or  notice 
thereof  by  the  collector  from  the 
proper  department.  See,  on  this 
subject,  as  to  which  no  rule  can 
be  said  to  be  firmlv  established, 
Bi8h.,Wr.  L.,§§  27-^1. 

"^  Sanders  v.  Com'th,  20  W.  N. 
C.  (Pa.)  226. 

"*  Lothrop  ▼.  Stedman,  42 
Conn.  683  ;  The  Aurora,  7  Cranch, 
882 

"•  Rice  V.  Ruddiman,  10  Mich. 
125  ;  ante,  §  493. 

»«•  Conley  v.  Calhoun  Co.,  2  W. 
Va.  417. 


»"  Clarke  v.  Rochester,  84  Barb. 
N.  Y.)  446. 

*'"  iPrice'  v.  Hopkin,  18  Mich. 
818.  Consequently,  in  a  statute  to 
take  effect  on  a  futui*e  day,  a  pro- 
vision, e,  g.,  for  an  election,  to  take 
place  on  an  earlier  day  is  a  nullity: 
People  V.  Johnson,  6  Cal.  673. 

»»  18  Mich.  818.  Where  an  act 
passed  in  1854,  to  take  effect  in  1856, 
made  an  act  puuishnble,  a  person, 
who,  in  18i>5,  did  the  thing  so  pro- 
hibited, could  not  be  punisned 
under  the  law:  Stare  v.  Bond,  4 
Jones  L.  (N.  C.)  9. 

*■*  Harrington  v.  Harrington,  68 
Vt.  649. 

>»  Bee  State  v.  Heidorn,  74  Mo. 
410.  Comp.  Metrop.  B'd  of 
Health  ▼.  Schmades,  10  Abb  Pr. 
N,  a  (N.  y.)  205. 
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taking  effect  last,  is  an  amendment  of  that  boJj  as  amended 
bj  the  one  taking  effect  first/** 

§  601.  What  AcU  ar*  Jndiolally  Noticed.  <-[One  of  the  matters 

apon  which,  thoagh  the  statato  be  silent,  the  Legislature 
mast  be  understood  to  have  had  an  intention,  is  that  of  the 
manner  in  which  notice  is  to  be  taken  by  the  courts  of  the 
passage,  tenor  and  time  of  taking  effect  of  the  enactment. 
In  the  case  of  a  public  law,  which  ^'  must  be  taken  to  have 
been  passed  for  the  public  advantage,"***  it  is  obvious,  and 
therefore  the  universal  rule,  thatj  in  order  effectually  to  serve 
that  purpose,  it  must  be  noticed  as  to  all  the  particulars 
mentioned,  and  applied  by  the  courts  without  being  pleaded, 
proved,  or  even  called  to  their  attention/**  On  the  other  ' 
hand,  no  such  considerations  require  the  judicial  notice  of 
private  statutes,  which  are  passed,  not  for  the  public  advan- 
tage, but  for  the  benefit  of  those  who  obtain  their  enact- 
ment/** In  general,  therefore,  private  statutes  are  not  held 
to  imply  a  requirement  of  judicial  notice,  and  the  rule  is  the 
contrary  of  that  stated  as  to  public  acts.'^    In  England, 


*••  Harrington  v.  Harrington, 
supra. 

*"  AUrincham  Union  v.  Cheshire 
Lines  Committee,  L.  R.  16  Q.  B. 
D.  597.  603. 

»»  See  U.  S.  v.  Harries,  2  Bond, 
211  ;  People  v.  Herkimer,  4  Cow. 
345 ;  Ross  v.  Reddick.  2  Dl.  73 ; 
Pierson  v.  Baird,  2  Greene  (la.) 
235  ;  Griswold  v.  Gallop,  22  Conn. 
208;  Horn  v.  R.  R.  Co.,  88  Wis. 
463  ;  Berliner  v.  Waterloo,  14  Id. 
878  ;  Canal  Co.  v.  R.  R.  Co.,  4 
Gill  &  J.  (Md.)  1 ;  Hammond  v. 
Inloes.  4  Md.  138  ;  State  v.  Jarrett, 
17  Id.  309  ;  Div'n  of  Howard  Co., 
15  Kan.  194  ;  Lane  v.  Harris,  16 
Ga.  217  (together  with  the  facts 
they  recite) ;  State  v.  Bailey,  16 
Ind.  46  :  Heaston  v.  R.  R.  Co.,  Id. 
275  ;  People  v.  Hopt,  8  Utah,  896  ; 
Bish.,  Wr.  L.,  g  37,  and  cases 
infra.  Upon  the  principle  that 
Joint  resolutions  of  the  Legislature 
are  to  he  regarded  as  of  equal  dig- 
nity with  formal  statutes  :  Swann 
Y.  Buck,  40  Miss.  268,  it  would 
seem  that  a  Joint  resolution  of  a 
puhlic  character,  e,  g,,  imposing  a 
particular  dxxXy  upon  a  state  officer. 


should  also  be  Judicially  noticed  : 
State  v.  Delesaenier,  7  Tex.  76. 
But  see  Simmons  v.  Jacobs,  52 
Me.  147,  where  it  was  said  that 
courts  do  not  ordinarily  take  notice 
of  the  resolves  of  the  Legislature, 
unless  produced  in  evidence,  e.  g,^ 
a  resolve  making  up  the  pav-roll 
of  the  Legislature,  which  declared 
that  the  session  commenced  on  a 
certain  day  and  ended  on  another 
specified  day.  The  court,  how- 
ever, in  that  case,  treated  the 
resolve  as  recognized.  That  reso- 
lutions of  municipal  councils,  at 
least  so  far  as  they  require  action 
by  the  executive  in  order  to  be 
carried  into  effect,  are  subject  to 
the  same  rules  and  formalities, 
iDcluding  liability  to  veto,  aa 
ordinances,  see  :  Sower  v.  Phila- 
delphia, 35  Pa.  St.  231 ;  Eepner  v. 
Com'th,  40  Id.  124 ;  Wain  v.  Phila- 
delphia, 99  Id.  380. 

i**  AUrincham  Union  v.  Cheshire 
Lines  Committee,  ubi  supra. 

»<«  See  Bretz  v.  New  York.  6 
Robt.  (N.  Y.)  826;  Broad  Str. 
Hotel  Co.  v.  Weaver,  67  Ala.  26 ; 
Perdicaris  v.  Bridge  Co.,  29  N.  J. 
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indeed  J  every  statnte  passed  since  1850  is  a  public  Act  and 
judicially  noticed,  unless  the  contrary  be  provided  in  the 
statute  (a) ;  [and  a  similar  rule  exists  by  virtne  of  statutory 
enactment  in  some  of  the  states  of  the  Union.'*'] 

§  S02.  What  are  Pablio  Acta. — [The  general  rule  concerning  * 
judicial  notice  being  as  stated,  in  respect  of  public  and 
private  statutes,  a  question  frequently  arises  as  to  what  is  and 
what  is  not  to  be  deemed  a  public  statute,  and  as  sucli  en- 
titled to  judicial  notice.  A  public  statute  is  said  to  be  such 
a  one  as  affects  the  public  at  large,  whether  throughout  the 
entire  state,  or  within  the  limits  of  a  particular  locality,'*" 
and  whether  its  operation  is  designed  to  be  perpetnal,  or 
merely  temporary."*  A  private  statute,  on  the  other  hand, 
is  one  that  relates  to  or  concerns  a  particular  person  by 
name,"*  or  something  in  which  certain  individuals  or  classes 
of  persons  are  interested  in  a  manner  peculiar  to  themselves, 
and  not  common  to  the  entire  community."*  It  follows 
that  a  statnte  may  be  perpetual  in  its  operation,  and  yet  be 
a  private  statnte  ;'**  whilst  another  may  be  temporary"^  and 
local  in  its  operation,  and  yet  be  a  public  statute,"*  if,  with- 


L.  867  ;  Black  v.  Del.,  etc.,  Canal 
Co.,  24  N.  J.  Eq.  455,  480  ;  Alle- 
glieny  v.  Nelson,  25  Pa.  St.  833 ; 
BancW  V.  U.  a,  Co.,  1  Phila.  (Pa.) 
81 ;  Com'th  v.  Co.  Comm'rs,  1 
Pittsb.  (Pa.)  249;  Workingmen's 
B'k  V.  Converse,  83  La.  An.  903 ; 
Horn  V.  R.  R.  Co.,  88  Wis.  463 ; 
'Atchison,  etc.,  R.  R,  Co.  v.  Black- 
shire,  10  Kan.  477;  Legrand  v. 
Sidney  CoU..  5  Mumf.  (Va.)  824; 
Ilailes  V.  State,  9  Tex.  App.  170  ; 
Bls'h.,  Wr.  L..  g  87,  and  cases 
infra. 

(a)  18  &  14  Vict.,  c.  21,  s,  7. 

"'  See  Div'n  of  Howard  Co.,  15 
Kan.  194  ;  Collier  v.  Baptist  Soc'y, 
8  B.  Mou.  (Ky.)  68  ;  Halbert  v. 
Skyles,  1  Marsh  (Ky.)  869;  Somer- 
villo  V.  Wlnbish.  7  Gratt.  (Va.) 
205  ;  Hart  v.  R.  R.  Co.,  6  W.  Va. 
836.  In  Somerville  r.  Winbish, 
stiprn,  it  was  decided  that  the  stat- 
ute requiring  the  appellate  court 
to  take  judicial  notice  of  private  or 
local  acts  applied  in  cases  decided 
below  before  as  well  as  after  the 
enactment. 


>«  State  V.  Chambers,  93  N.  C. 
600;  Bish.,  Wr.  L.,  §  42a;  and 
cases  infra. 

»«  People  V.  Wright,  70  III. 
888. 

***  See  Montague  v.  State,  54 
Md.  481. 

***  State  V,  Chambers,  supra; 
and  see  Bish.,  Wr.  L.,  ubi  supra. 

**•  People  V.  Wright,  supra. 

»«  Ibid. 

^^  In  this  sense,  the  phrases 
"public"  and  •*  general,"  as 
applied  to  statutes,  (e.  g.  in  a  pro- 
vision that  no  general  law  shall  be 
in  force  until  publishecl,)  are 
synonymous  :  Clark  v.  Jancsville, 
10  Wis.  186.  But  they  arc  not  so  as 
contra-distinguished  from  "local" 
or '  •  special."  A  law  may  be  obnox- 
ious to  a  constitutional  prohibition 
against  special  or  lociil  legislation, 
f.  «.,  as  not  being  **  general"  legis- 
lation, which,  if  valid,  would  be 
entitled  to  judicial  notice  as  a  pub> 
lie  law.  Bee,  upon  this  subject, 
post,  %  007,  note,  and  §  621,  note. 
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in  the  limits,  as  to  time  and  territory,  of  its  operation,  it 
applies  to  and  affects  all  persons,  i.  e.^  the  pnblic,  and  not 
merely  certain  persons  or  classes  of  persons  or  interests.'** 
Of  this  kind  of  public  statutes  are  those  which  prohibit  the 
sale  of  liquors,  generally,  or  on  certain  days,  in  certain 
counties  or  parts  of  the  state,*''  or  within  a  designated  distance 
of  a  certain  locality  ;*"  establishing  a  metropolitan  sanitary 
district  and  punishing  violations  of  its  provisions  ;"*  relating 
to  the  common  schools  of  a  certain  section  of  the  state  ;*** 
providing  for  the  laying  out  and  sale  of  lands  belonging  to 
the  state  ;***  and  pre-eminently,  statutes  concerning  the 
administration  of  public  justice,  in  which,  though  local  in 
their  application,  or  respecting  courts  of  limited  jurisdiction, 
all  persons  are  interested,  and  by  which  all  may  be  affected/** 
Such  was  held  to  be  an  act  relating  to  justice's  courts  in  a 
certain  city  ;'**  an  act  requiring  suits  against  a  designated 
municipality  to  be  brought  in  a  particular  court  exclu- 
sively ;*"  an  act  conferring  on  a  certain  county  court  jurisdic- 
tion equal  to  and  concurrent  with  the  circuit  court  for  all 
sums  not  exceeding  a  specified  amount  ;***  an  act  changing 
the  time  for  the  holding  of  court  in  a  particular  county  ;"• 
and  an  act  providing  that  all  judicial  sales  in  a  certain  county, 
except  in  specified  cases,  should  be  made  by  the  sheriff,  and 
prescribing  his  fees  upon  sales  on  foreclosure.***      An  act 

"•  Biirnham  v.  Acton,  4  Abb.  "*  Buraham  v.  Acton,  4  Abb. 

Pr.  N.  S.  (N.  Y.)  1  ;  Sj  How.   Pr.  Pr.  N.  S.  (N.  Y.)  1;  35  How.  Pr. 

48  ;  PiL'»-ce  v.  Kimball,  9  Gr.  (Me.)  48. 

54  ;  Levy  v.  State,  6  Intl.  281  ;  and  "»  Bevens  v.   Baxter,  23  Ark. 

cases  infra.  387. 

^^  Il)id.;      Van      Swartow     v.  »"  West   v.    Blake,   4   Blackf. 

Com'th,  24  Pa.  St.  181.     A  local  '  (Ind.)  234. 

option  law  was,  in  Exp.  Lynn,  19  "*  People    v.   Davis,   61    Barb. 

Tox.  App.  293,  said  to  be  "  in  one  (N.  Y.)  456,  and  cases  infra, 

sense  "  a  genenil  law,  but,  as  its  **•  Re  Walker,  1  Edw.  Scl.  Cas. 

operation  was  necessarily  local  to  (N.  Y.)  575. 

the  cpunties,  etc.,  that  might  adopt  "'  Brctz  v.  New  York,  6  Robt. 

it,  in  I  his  sense  a  special  law,  with  (N.    Y.)  825  ;  Same  v.-  Same,    4 

the  effect  of  selling  aside  and  dur-  Abb.  Pr.  N.   S.  (N.   Y.)  258;  35 

ing  its  operation  repealing  all  laws  How.   Pr,   130;    McLain  v.   New 

and  regulations  in  conflict  with  it,  York,  3  Daly  (N.  Y.)  32. 

so  that  an  unexpired  license  granted  ***  Meshke  v.   Van    Doren,    16 

under  the  law  previously  in  force  Wis.  319. 

was  no  defence  to  a  prosecution  "•  Price  v.  White,  27  Mo.  275. 

for  violation  of  the  local  option  ***  Kerrigan  v.  Force,  10  N.  Y. 

law.  Supr.  Gt.  185.    But  see  State  v. 

1"  State  V.  Chambers,  98  N.  0.  Judges  of  C.  P.,  21  Ohio  St.  1,  as 

600 :  in  this  case  2  miles.  to  an  act  regulating  the  amount  of 

45 
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legalizing  elections  previoasly  held  in  a  coanty  on  the  ques-  . ' 
tion  of  issuing  bonds  in  aid  of  certain  railroads,  and  author- 
izing townships  on  or  near  the  line  of  a  particular  railroad,  to 
subscribe  to  its  stock  and  issue  bonds  therefor,  was  held  a 
public  act,  inasmuch  as  it  "  affects  not  only  the  people  of  the 
county  [referred  to]  and  of  many  of  the  townships  of  all  the 
counties  lying  on  or  near  the  line  of  the  railroad  designated, 
but  also  all  persons  to  whose  hands  the  bonds  issued  by  the 
county  and  township  mentioned  may  come/^"*  Again,  laws 
relating  to  the  political  subdivisions  of  the  state  government 
are  public  laws,  as  acts  defining  the  boundaries  of  counties  ;** 
prescribing  the  limits  of  counties  and  towns  ;"*  incorporating 
cities*"  and  public  corporations  generally,'**  and  annexing 
one  part  of  a  town  to  another."*  So,  an  act  creating  a  reser- 
vation, with  the  fact  that  the  whole  of  a  certain  county  fell 
within  the  limits  of  the  same,  was  judicially  noticed.'*' 

§  503.  What  are  Private  Acts. — [On  the  other  hand,  statutes 
concerning  particular  persons  or  the  distinctive  interests 
of  individuals  or  classes,  peculiar  to  them  and  not  shared  by 


competisfilion  attached  to  local 
offices  in  a  certain  county.  In 
Den  V.  Uelmes,  3  N.  J.  L.  ♦1050 
(2  Penu.  600)  an  act  taxing  bank 
stock,  enumerating  aU  the  banks 
then  in  the  slate,  and  giving  a 
power  of  sale  in  default  of  payment 
was  held  to  be  clearly  a  public,  not 
a  private  act.  And  it  was  also 
said,  p.  *1001  (610):  *' It  is  true 
that  statutes  giving  a  new  power 
of  jurisdiction,  must,  in  general, 
be  strictly  pursued.  But  there  is  a 
still  higher  rule, — that  all  acts 
made  pro  bono  publico,  are  to 
have  a  liberal  construction." 

»«»  Unity  V.  Burrage.  103  U.  8. 
447,  455,  and  this  irrespectively  of 
the  provision  declaring  the  act  a 
public  one.  See,  also.  Wnlnut  v. 
Wade,  Id  683.  Comp.  Sherman 
Co.  V.  Simons,  109  Id.  735,  holding 
an  act  authorizing  a  county  to 
issue  bonds  for  the  payment  of  an 
existing  debt  a  general  act.  But 
see  Luling  v.  Riicine,  1  Biss.  314, 
as  to  an  act  authorizing  a  city  to 
issue  bonds. 

>••  Ro68  y.  Reddick.  2  111  73. 


*"  Stephenson  v.  Doe,  8  Blackf. 
(Ind.)  508;  and  see,  Com'th  v. 
Sprini^field,  7  Mass.  9. 

1**  Loper  V.  St.  Louis,  1  Mo.  681; 
a  city  charter  being  a  general,  in 
the  sense  of  a  public,  law  :  Clark 
V.  Janesville,  supra,  note  148. 
That  the  courts  of  a  state  will  take 
judicial  cognizance  of  the  charters 
and  charter  powers  of*  municipali- 
ties established  within  the  same, 
see:  Fauntleroy  v.  Hannibal,  1  Dill, 
118;  Stier  v.  "Oskaloosa,  41  Iowa, 
353;  Case  v.  Mobile.  30  Ala.  538; 
Payne  v.  Treadwdl,  16  Cal.  220; 
AVinooski  v.  Gokcy,  49  Vt.  282; 
Tcriy  V.  Milwaukee,  15  Wis.  490; 
State  V.  Sherman,  42  Mo.  210; 
Prell  V.  McDonald,  7  Kan.  426; 
and  of  the  existence  of  cities 
whether  by  charter  or  by  prescrip- 
tion :  Den  V.  Helmes,  supra. 

i<6  Portsmouth  Livery  Co.  v. 
Watson,  10  Mass.  91. 

"•  New  Portland  v.  New  Vine- 
yard, 16  Me.  69. 

i«t  Wright  V.  Hawkins,  28  Tex. 
452,— the  Miss.  &  Pac.  R.  R.  reser- 
yation. 
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the  pablic,'**  and  consequently  charters  of  private  corpora- 
tions/**  and  amendments  to  their  charters,  are  private 
acts,  not,  in  general,  jndicially  noticed  by  the  conrts/^ 
Bat  this  role  may  be,  and  in  some  of  the  states  of  the  Union 
is,  superseded  by  statutory  rales  requiring  the  jadicial  notice 
of  acts  of  incorporation  in  general  ;'^'  and  it  is  inapplicable 
where  the  corporation  is  created  by  a  public  statute.''*  This 
cognizance,  however,  extends  only  to  corporations  of  the 
state  to  which  the  court  belongs,  not  to  foreign  corporations  ;"* 
and  where  a  statute  requii*ed  the  courts  of  the  county  in 
which  the  articles  of  association  of  a  corporation  were 
recorded  to  take  judicial  notice  of  its  corporate  existence,  it 
was  held  that  this  requirement  did  not  extend  to  the  appel- 
late court."* 


>"  Supra,  §  502,  and  cases  there 
cited. 

*••  Nor  do  courts,  as  a  rule,  judi- 
cially notice  the  existence  of  pri- 
vate corponitions  under  a  general 
law,  or  the  existencre,  nature  or 
extent  of  the  powers  granted  them 
by  special  charter  or  other  special 
enactment  :  see  cases  in  next  note. 
But  in  Den  v.  Helmes,  supra,  it 
was  staled,  at  p.  •1057  (606).  that 
courts  will  notice  the  recognition, 
contained  in  various  acts  of  the 
Legislature,  of  the  existence  of  a 
private  corporation,  in  that  case  a 
bank. 

"0  See  U.  S.  B'k  v.  Stearns,  15 
Wend.  (N.  Y.)  814;  Portsmouth 
Livery  Co.  v.  Watson,  10  Mass.  01, 
92;  Montgomery  v.  Plunk  Road 
Co..  31  Ala  76;  Drake  v.  Flewellen, 
33  Id.  106;  Perry  v.  R.  R.  Co.,  55 
Id.  413 ;  Perdicaris  v.  Bridge 
Co.,  29  N.  J.  L.  867;  Clarion 
B'k  V.  Gruber,  87  Pa.  St.  46B ; 
Timlow  V.  R.  R.  Co.,  99  Id.  284; 
Mand^re  v.  Bonsignore,  28  La. 
An,  415;  Butler  v.  Robinson.  75 
Mo.  192;  Carrow  v.  Bridge  Co., 
Phill.  L.  (N.  C.)  118.  Nor  will 
the  court  notice  Under  which  of 
several  general  statutes  any  par- 
ticular private  corporation  was 
organized,  or  whether  it  has 
adopted  the  provisions  of  some 
other  general  act:  Danvilte,  etc., 
Co.  V.  State,  16  Ind.  456. 

"1  See  Durham  v.  Daniels,  2 
Greene,  (la.)  518;   State  ▼.  Mc- 


Allister. 24  Me.  189;  Bait.,  etc., 
R.  R  Co.  Y.  Sherman,  80  Gratt. 
(Va.)  602. 

"•  Covingt.  Drawbr.  Co.  v. 
Shepherd.  20  How.  227.  And  see 
Young  V.  Bank,  4  Cranch.  884, 
where  the  act  incorporating  the 
Alexandria  bank,  being  printed 
and  bound  up  with  public  acts, 
in  a  volume  purporting  to  give 
public  nets,  was  held  to  be  such 
and  entitled  to  Judicial  notice. 
So,  in  Hall  v.  Brown.  68  N.  H. 
98,  it  was  held  the  court  might 
notice  a  railway  charter  published 
by  the  state  among  the  public  and 

Erivate  acts  and  resolutions  of  the 
egislature  as  required  by  statute, 
and  distributed  in  conformity  with 
it  to  the  state,  including  each 
justice  and  clerk  of  the  court  "  for 
the  use  of  the  court."  See,  also 
as  to  statutes  establishing;  and 
regulating  the  business  of  Banks: 
Bronson  v,  Wiman,  10  Barb. 
(N.  Y.)  406  ;  Buell  v,  Warner,  83 
Vt.  570 ;  Davis  v.  Bank,  61  Ga. 
69;  Newberry  B'k  v.  R.  R.  Co.,  9 
Rich.  (S.  C.)  405;  Shaw  v.  State,  8 
Sneed  (Tenn.)  86;  and  see  Doug- 
lass V.  Branch  B'k.  19  Ala.  659; 
Terry  v.  Bank,  66  Ga.  177;  Feem- 
ster  V.  Ringo,  5  T.  B.  Mon.  (Ky.) 
886. 

"» Lewis  V.  B'k  of  Kentucky, 
40  Am.  Dec.  469.  But  see.  State 
Y.  McCullough,  8  Nev.  202. 

"*  Cicero,  etc..  Drain.  Co.  Y. 
Craighead,  28  Ind.  274. 
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§  504.   Private  Aoti  Boqnlring  JudlcUl  Notic*. — [Even  in  the 

absence  of  each  a  general  statntorj  direction,  however,  a  " 
private  act  may  become  entitled  to  judicial  notice  by  a  legis- 
lative declaration  announcing  it  to  be,  or  requiring  it  to  be, 
taken  as  a  public  law  ;*^*  and  where  an  act  is  so  characterized 
by  the  Legislature,  a  snpplen^ent  or  amendment  of  it  neces- 
sarily becomes  a  public  law  also,  without  any  special  declara- 
tion to  that  effect/^*  Again,  an  act  will  become  entitled  to 
Judicial  notice,  which  otherwise  would  not  be  so,  where  it  is 
expressly  recognized"*  and  amended"*  by  a  public  one ;  or 
where  the  act  itself,  e.  g.^  an  act  incorporating  a  bank,  con- 
tains provisions  for  the  forfeiture  of  penalties  to  the  state, 
or  the  punishment  of  public  offences  in  relation  to  it,'^  as, 
where  it  makes  the  larceny  of  the  notes  of  a  bank  incorpor- 
ated by  it  felony/**  Nor  is  an  act  amending  and  extend- 
ing the  provisions  of  a  general  law  over  counties,  not  before 
subject  to  it,  a  private  law.'"  Moreover,  a  statute,  local  or 
private  in  many  of  its  provisions,  may  contain  a  section 
which  is  of  a  public  or  general  character,  and  to  be  noticed 
as  such  ;'**  and  this,  although  its  title  indicates  that  it  is  a 
local  act.'" 

§  505.  Ooiutniotion  of  Private  aa  Oompared  with  Pnblio  Acta. 
— [The  rule  as  to  the  construction  of  private  acts,  as  compared 
with  that  of  public  acts,  has  been  laid  down,  in  a  recent  case, 
as  follows :  '^  In  the  case  of  a  public  act,  you  construe  it 
keeping  in  view  the  fact  that  it  must  be  taken  to  have  been 
passed  for  the  public  advantage,  and  you  apply  certain  fixed 
canons  to  its  construction.  In  the  case  of  a  private  act, 
which  is  obtained  by  persons  for  their  own  benefit,  you  con- 
strue more  strictly  provisions  which  they  allege  to  be  in 


'  1^*  See  Butler  v.  Robinson,  75 
Mo.  102. 

"•  Unity  V.  Barrage,  108  U.  S. 
447  ;  State  v.  Bergen,  84  N.  J.  L. 
438  ;  Stephens  Co.  v.  R.  R.  Co.,  88 
Id.  220. 

>"  Rogers'  Case,  2  Greenl.  (Me.) 
801 ;  Gordon  v.  Montgomeiy,  10 
Ind.  110. 

"*  Ltivalle  T.  People,  6  111.  App. 
157. 

*^  Rogers'  Case,  supra. 


"••  U.  fl.  V.  Porte,  1  Cranch  0. 
Ct  860. 

""  Third  Nat.  B'k  v.  Seneca 
Falls,  15  Fed.  Rep.  788. 

"•  Bretz  V.  New  York,  4  Abb. 
Pr.  N.  S.  (N.  Y.)  268  ;  86  How. 
IHr.  180  ;  McLain  v.  New  York.  8 
Daly  (N.  Y.)  82;  Allentown  v. 
Hower,  08  Pa.  St  882.  886. 

i««  McLain  v.  New  York,  snpra : 
of  coarse,  in  the  absence  of  con- 
flicting ooDBtitutional  provlsioDa. 
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their  favor^  becanse  the  pereons  who  obtain  a  private  act 
ought  to  take  care  that  it  is  so  worded  that  that  which  they 
desire  to  obtain  for  themselves  is  plainly  stated  in  it.  But, 
when  the  construction  is  perfectly  clear,  there  is  no  difierence 
between  the  "modes  of  construing  a  private  act  and  a  public 
act.'"**  The  statute  being  pikin  and  unambiguous,  whether 
expressed  in  general  or  limited  terms,  there  is  no  room  for 
construction  and  no  permissible  resort  to  extrinsic  facts  to 
arrive  at  any  other  meaning,  in  the  case  of  a  private  statute, 
any  more  than  in  that  of  a  public  one  ;***  ''  and,  however 
dilBcult  the  construction  of  a  private  act  may  be,  when  once 
the  court  has  arrived  at  the  true  construction,  after  having 
subjected  it  to  the  strictest  criticism,  the  consequences  are  pre- 
<;i6ely  the  same  as  in  the  case  of  a  public  act.  The  moment 
you  have  arrived  at  the  meaning  of  the  Legislature,  the  effect 
is  the  same  in  the  one  case  as  in  the  other."*"*  Even  where  a^ 
statute  involves  the  elements  of  a  compact  between  the 
state  and. an  individual,  its  construction  must  nevertheless 
proceed  upon  the  principles  regulating  the  construction  of 
statutes,  and  not  upon  those  applicable  exclusively  to  the 
construction  of  contracts, — the  contractual  features  of  such 
an  enactment  being  something  apart  by  themselves  and  to 
be  differently  construed.' 


18T 


***  Altrincham  Union  v.  Cheshire 
Lines  Committee,  L.  K.  15  Q.  B. 
B.  697,  603,  per  Lord  Esher,  M. 
R.  And  see  to  same  effect  as  the 
last  clause :  Bartlett  v.  Morris,  9 
Port.  (Ala.)  266. 

1^  Bartlett  y.  Morris,  supra;  and 
see  Union  Pao.  R.  B.  Co.  v.  U.  S., 


10  Ct.  of  CI  559,  aff'd  c  91  U.  S. 
73.  holding,  p.  91,  that  the  conse- 
quences to  tljo  Appellant  were  not 
to  be  considered. 

*"  Altrinchiim  Union  v.  Cheshire 
Lines  Committee,  ubi  supra. 

>«  Union  Pac.  R.  U.  Co.  v.  U. 
8.,  supra.  Comp.  Binghamtoa 
foidge  Case,  8  Wall.  51,  74-75. 
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CHAPTER  XVUL 

Akalooibb  ahd  Diffebbnobs  bbtwbbn  thb  OoNBTBUonov  or 

Statutes  and  that  of  Constitutiomb. 

g  506.  General  Analogies  and  Differences  between  Statutes  and  Consti- 
tutions. 

§  507.  Literal  Construction,    Technical  and  Popular  Meaning; 

§  509.  External  Circumstances.    Historj.    Debates. 

g  511.  Preamble, 

§  513.  Titles  or  Captions  of  Ajrticles,  etc 

§  513.  Schedule.     ^ 

^  514.  Context.    Bill  of  Rights. 

^  517.  Superseded  and  Succeeding  Constitutional  Prorislons. 

§  518.  Expansion  and  Restriction  by  Reference  to  Subject  Matter  and 
Object. 

§  520.  Presumption  against  Unneoessaiy  Change  of  Law. 

§  521.  Presumption  against  Evasion. 

§  523.  Presumption  against  Ousting  Jurisdiction. 

§  523.  Presumption  against  Interference  with  Federal  Conatitatioii* 

g  534.  Presumption  agafnst  Injustice,  Absurdity,  etc 

g  525.  Presumption  against  Retrospective  Operation. 

§  526.  Strict  Construction. 

g  527.  Usage,  Contemporaneous  and  Legislative  Constructioo. 

g  529.  Stare  Decisis. 

g  530.  Effect  of  Adoption  of  Adjudicated  ProTisioiiB  of  FormAr  or  Othflr 

Cod  strtut  ions. 
g  531.  Change  of  Language. 
g  533.  Associated  Words  and  Clauseti 
§  533.  Expressio  Unius,  etc. 
i;  534.  Computation  of  Time. 
§  535.  Implications  and  Intendments. 
g  536.  Imperative  and  Directory  Provisions. 
g  537.  Waiver  of  Constitutional  Provisions.    Estoppel. 
g  538.  Enactments  and  Contracts  in  Violation  of  Constitutional  ProTla- 

ions. 
g  539.  Commencement     Self-executing  Provisions. 

§  506.  Qe&eral  Analogies  and  Diffarenoes  between  Statutaa  and 

Oonaututiona.— [The  preceding  parts  of  tliis  work  have  dealt 
exclusively  with  the  construction  of  statutpB.  It  has  not 
been,  and  is  not,  any  part  of  its  design  to  enter  upon  qnestions 


^, 
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of  coofititutional  law.  Yet  rales  for  the  interpretation  of  con- 
Btitntional  proviBions  are  bo  often,  in  jadicial  decisions,  bor- 
rowed from  cases  of  statntorj  construction,  and  conversely, 
that  a  brief  indication  of  the  analogies  and  differences  recog- 
nized as  existing  between  the  principles  applicable  to  the 
one  and  those  applicable  to  the  other  seems  indispensable, 
not  only  to  complete  the  view  taken  of  the  interpretation  of 
written  laws,  bnt  to  point  out  the  limits  within  which  the 
decisions  upon  the  one  class  of  cases  may,  and  beyond  which 
they  may  not,  be  invoked  as  authority  upon  questions  arising 
in  the  other  class.  In  the  attempt  to  do  this,  the  general 
arrangement  of  the  subject  in  the  foregoing  chapters  will  be 
followed  in  the  sections  of  this  chapter. 

[In  a  general  sense,  it  is  undoubtedly  true  that  a  constitu- 
tion is  a  law,  differing  from  a  statute  in  its  paramount  force 
in  cases  of  conflict;*  and  consequently  many  of  the  rules 
applicable  in  the  construction  of  statutes  are  necessarily 
equally  so  in  the  construction  of  constitutional  provisions.* 
But  the  constitution  differs  from  the  statutes  of  a  state  not 
only  in  being  supreme  over  all  of  them.  "  Such  instruments 
deal  with  larger  topics  and  are  couched  in  broader  phrase 
than  legislative  acts  or  private  muniments.  They  do  not 
undertake  to  define  with  minute  precision  in  the  manner  of 
the  latter,  and  hence  their  just  interpretation  is  not  always 
reached  by  the  application  of  similar  methods,"*  A  constitu- 
tion, which  provides  for  the  future  as  well  as  for  the  pre- 
sent,* '*  is  to  be  interpreted  so  as  to  carry  out  the  great  prin- 
ciples of  government,"'  and  in  the  accomplishment  of  this 
end,  the  application  of  arbitrary  rules  of  construction, 
justifiable  and  necessary  in  the  interpretation  of  statutes, 
which  serve  a  more  detailed  and  ephemeral  purpose,  is  to 'be 
resorted  to  "  with  hesitation,  and  only  with  much  circum- 
spection."* 

>  Daily  v.  Bwope,  47  Miss.  867 ;  607,  620  ;  Henshaw  v.  Foster,   9 

Bisb..  Wr.  L.,  §§  11a.  12,  16,  89.  Pick.  (Mass.)  813,  316. 

and  cases  cited;  and  post,  note  12.  *  Com'tli  v.  Clark.  7  Watts  &  S. 

•  Bish..  Wr.  L.,  §  92,  and  cases  (Pa.)  127.  133  ;  Morrison  v.  Bach- 
there  cited  ;  Potter^  Dwarris,  654;  ert,  112  Pa.  St.  822.  829. 
Sedffw.,  19.  •  Cooley,  Const.  Lira.,  101.  And 

•  Houseman  v.  Com'th,  100  Pa.  see  Id.  78,  75 ;  Story,  Const.,  § 
St.  222,  232,  per  Green,  J.  454. 

•  Leonard  v.  Com'lh,  112  Pa.  St. 
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§  507.  Iiiteral  OonBtmotion.  Teohnioal  and  PopuUii  Meaning.-— 
[Like  other  iustrHinents,  a  constitution  is  entitled  to  a  con- 
struction, as  nearly  as  may  be,  in  accordance  with  the  intent 
of  its  makers,^  who,  in  this  case,  are  the  people  themselves.* 
"Whilst,  therefore,  phrases  that  have  acquired  a  settled 
meaning,  thoroughly  understood,  not  only  in  legal  parlance, 
but  in  common  acceptation,  are  to  be  given  that  significance 
when  used  in  a  constitution,* — such,  e.  g,^  as  "  due  process  of 


'  Moers  v.  Heading,  21  Pa.  St. 
188,  200 ;  HiU8  v.  Chicago,  60  III. 
80;  Hawkins  v.  Carroll  Co..  50 
Miss.  735.  See  Elton  v.  Geissert, 
10  Pbila.  (Pa.)  830,  infra,  note  04. 
as  to  language,  which,  upon  the 
ground  of  intention,  was  coustrued 
as  abolishing  an  office  ;  and  Car- 
penter V.  People.  8  Col.  116, 
where,  to  avoid  the  exclusion  from 
a  provision  of  a  whole  class 
expressly  mentioned,  the  word 
**8Uoh"  was  rejected. 

•  See  Hills  v.  Chicago,  supra; 
Beardstowu  v.  Virginia,  76  III.  84; 
Manly  v.  State,  7  Md.  135;  Cooley. 
Const.  Lim.,  68. 

•  Comp.  Daily  v.  Swope,  47 
Miss.  867,  where  it  is  said  to  be  a 
aafe  rule  to  give  to  terms  used  in 
the  constitution  such  meaning  and 
application  as  they  have  received 
from  legislative  and  judicial  inter- 
pretation, except  in  cases  where  it 
18  apparent  that  a  more  general  or 
restricted  sense  was  intended. 
Thus,  in  Williamson  v.  Lane,  52 
Tex.  835,  it  was  held  that  a  con- 
tested election  proceeding  was  not 
a  *•  civil  case  "  within  the  meaning 
of  art.  5,  §  6,  of  the  Constitution 
limiting  the  appellate  jurisdiction 
of  the  Supreme  Court  to  such 
cases ;  (see  ante.  §  74 ;)  nor.  of 
course,  a  "suit,  complaint  or  plea," 
within  art,  6,  §  8,  where,  with 
those  words,  is  coupled  the  clause, 
••when  the  matter  in  controversy 
shall  be  valued  at  the  amount  of 
$500,"  etc.  Nor  does  the  prohibi- 
tion of  art.  2,  §  12,  of  the  Illinois 
constitution,  against  imprisonment 
for  "  debt,"  extend  to  actions  for 
torts,  nor  to  fines  or  penalties  under 
penal  laws,  bat  only  to  actions 
upon  contracts,  express  or  implied: 
Kennedy  v  People  (III.).  H  West 
Rep.  48.     (Comp.  ante,  §  70).      In 


construing  prohibitions  against,  or 
limitations  upon,  **  local  "  or  **  spe- 
cial" legislation,  it  has  been 
said  that  "  a  law  is  said  to  be  local 
and  special  .  .  .  not  because  of 
the  .  .  .  Constitution,  or  of  any 
decision  under  it,  but  because  it 
falls  within  the  proper  dell u it  icm  of 
a  local  law  both  before  and  since  " 
the  adoption  of  the  constitution  : 
Evans  v.  Phillippi  (Pa.),  9  Centr. 
Rep.  691,  693  ;  and,  consequently, 
in  that  case,  as  well  as  in  Bitting 
V.  Com'th  (Pa.)  Id.  693,  it  wius  held 
that  a  statute,  general  in  form,  was 
not  to  be  treated  as  a  local  or 
special  one,  because  its  application 
to  some  portions  of  the  state  was 
prevented  by  the  existence  of 
local  laws,  enacted  before  the 
adoption  of  the  constitution,  unre- 
pealed by  the  statute,  or  expressly 
saved  by  it.  [Comp.  State  v.  Cam- 
den (N.  J.),  Id.  497,  where  a  gen- 
eral law,  in  terms  npplying  to  all 
cities,  was  held  to  repciil  a  special 
provision  formerlv  in  force  as  to 
one:  see  Burke  v.  i^effries,  20  Iowa, 
145  ;  People  v.  West  Chester,  40 
Hun  (N,  Y.)  353.  ante,  §228; 
because,  otherwise,  the  act  would 
violate  ihe  constitutional  prohibi- 
tion of  .special  legislation, — a  design 
not  to  be  imputed  to  the  Legisla- 
ture:  ante,  §  178 ;  State  v.  Intox. 
Liquors,  (Me.)  5  New  Engl.  Rep. 
8o2;  Slump  v.  Hornback.  (Mo.)  6 
S.  West.  Rep.  356.]  And  in  Mon- 
tague Y.  State,  54  Md.  481,  an  act 
adding  husbands  to  the  cl.ass  of 
persons  exempt  from  the  operation 
of  the  collateral  inheritance  tax 
law,  and  making  the  exemption 
applicable  to  all  such  claims  not 
actually  paid,  was  held  to  be  a 
public  and  general  law,  and  the 
fact  that  the  consideration  of  a 
particular  Individ ual's  case  proba- 
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law,"  or  the  "law  of  the  land,"  i  e.,  the  general  law,  the 
law  that  hears  before  it  condemns,  that  proeeeds  upon  inquirj, 
and  renders  judgment  only  after  trial,"  or  "  ex  post  facto 
laws,""  or  the  word  "law,"  which  cannot  properly  indade 
a  local  regulation,  such  as  a  city  ordinance,"  or  orders  or 

Cradlebaugh.  8  Nev.  841 ;  St. 
Louis,  etc.  Ry.  Co.  v,  Williams, 
(Ark.)  5  8.  West.  Kep.  883;  Cooley, 
Tax'n.  262  ;  Oooley.  Const.  Lim., 
432-489.  A  proceed!  pg  In  equity 
is  •*  due  process  of  law :"  McLane 
y.  Leicht,  09  Iowa,  401. 

"  Coolcy,  Const.  Lira.,  72,  73. 
See,  as  to  the  meaning  of  the 
phrase,  ante,  g  279.  See  State  v. 
Dolan,  (iMo.)  6  S.  West.  Rep,  866, 
that  an  act  requiring  courts  to  take 
judicial  not  ice  of  the  population  of 
cities  according  to  the  last  cnume* 
ration,  is  not  an  ex  post  facto  law. 
The  prohibition  agamst  such  legis- 
lation applies  only  to  legislation 
concerning  crimes :  Exp.  Sawyer, 
}24  U.  8.  81  L.  ed.  402. 

"  Baldwin  v.  Philadelphia,  99 
Pa.  St.  164  :  within  the  meaning 
of  a  provision  that  no  **  law  "  shaU 
extend  the  term  of  a  public  officer, 
or  increase  or  diminish  his  salary, 
etc.  (Comp.  post,  note  83.)  See 
Wayne  Co.  v.  Detroit,  17  Mich. 
890;  Fennell  v.  Bay  City,  86 
Id.  186,— post,  §  508  :  and  comp. 
Exp.  Schmidt,  24  S.  C.  863,  where 
it  was  held  that  an  offence  against 
a  city  ordinance  is  not  the  same 
as  an  offence  under  a  statute, 
nor  to  be  prosecuted  by  indictment 
nor  tried  by  jury.  A  state  consti- 
tution, however,  is  a  •*  law  "  with- 
in the  meaning  of  art.  i.,  sec.  z., 
cl.  1,  of  the  federal  constitution 
forbidding  laws  impairin^he  obli- 

fntion  of  contracts:  R.  R.  Co.  v. 
IcClure,  10  Wall.  511;  and  see 
Beckman  v.  Skaggs,  69  Cal.  541, 
post,  g  528.  As  to  the  meaning  of 
"same  offence,"  Fifth  Amendment 
U.  S.  Const.,  as  requiring  the 
offence  to  be  the  same  both  in 
law  and  in  fact,  see  ante,  §  888, 
U.  S.  V.  Cashiel,  1  Hugh.  552. 
In  other  cases,  "same"  may 
mean  not  the  specitic,  identical 
thing,  but  of  a  kind  or  species: 
Craps  V,  Brown,  40  Iowa,  487, 
498, — ^as  where  a  contract  pro- 
vided for  drawing  out  of  a  ven- 
ture   "the   same  property"   the 


bly  induced  the  enactment  of  the 
law  by  the  Legislature  was  not 
permitted  to  change  the  character 
of  the  act.  (See  ante,  §  81.) 
Again,  an  act  amending  the  charter 
of  a  city  was  held  not  to  be  a  local 
or  private  law  within  the  meaning 
of  Wis.  Const.,  art.  4.  1 18; 
Thompson  v.  Milwaukee,  (Wis.) 
84  N.  West.  Rep.  402.  (See  ante, 
§  502.)  So,  as  to  the  111.  Const., 
an  act  providing  for  the  assessment 
and  collection  of  taxes  in  all  incor- 
porated cities  and  towns  of  the 
state  :  People  v.  Wallace,  70  111. 
680 ;  and  sec,  as  to  New  York, 
with  reference  to  a  similar  statute  : 
Ensign  v.  Barse.  (N.  Y.)  14  N. 
East.  Rep.  400, — ^and  as  to  acts 
relating  to  the  laying  out,  etc.,  of 
strcctsln  cities:  Be  Lexington  Ave., 
92  N.  Y.  629  ;  Re  Woolsey,  95  Id. 
135.  It  was,  indeed,  held  in  New 
York,  that  the  exception  from  its 
operation  of  two  out  of  sixty  coun- 
ties in  the  state,  did  not  render  it 
local :  People  v.  Plank  Road  Co., 
86  N.  Y.  1.  Compare,  however. 
State  V.  Hudson  Co.,  (N.  J.)  9 
Centr.  Rep.  501,  where  it  was  held 
that  the  exception  of  one  county 
rendered  the  act  unconstitutional ; 
and  see,  to  8am e  effect,  Davis  v. 
Ciaik,  15  W.  K  C.  (Pa.)  209; 
Scran  ton  Sch.  Dlstr.  App.,  118 
Pa.  St.  176.  190. 

*®  See  Dartmouth  College  v. 
Woodward,  4  Wheat.  519 ; 
Pennoyer  v.  Neff,  95  U.  8.  714; 
McMillen  v.  Anderson,  Id,  87 ; 
Pearson  v.  Yewdall,  Id.  294 :  Dav- 
idson V.  New  Orleans.  96  Id.  97; 
Tavlor  v.  Porter,  4  Hill  (N.  Y.) 
14(5 ;  Stuart  v.  Palmer,  74  N.  Y. 
188  ;  Zeigler  v.  R.  R.  Co.,  58  Ala. 
594 ;  Craiff  v.  Kline,  65  Pa.  St. 
899,  418 ;  Palairet's  App.,  67  Id. 
479,  485  ;  Philadelphia  v.  Scott,  81 
Id.  80  ;  Exp.  Steinman,  95  Id.  220; 
State  V.  Doherty,  60  Me.  504; 
State  V.  Allen,  2  McCord  (S.  C.)  55 
(but  see  Fox's  App.,  112  Pa.  St. 
837) ;  South  Platte  Land  Co.  v. 
Buffalo,   7  Neb.  258 ;  Wright   ▼. 
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agreements  of  ooantj  comtnissiooers,'* — where  a  phrase  has 
both  a  technical  and  a  popular  meaning,  the  former,  which 
would  ordinarily  prevail  in  a  statute,  will  be  discarded  for 
the  latter  in  a  constitutional  provision.'^  Indeed,  the  lan- 
guage of  the  constitution,  owing  its  whole  force  to  its  rati- 
fication by  the  people,  is  always  to  be  taken  in  its  common 
acceptation,  its  plain,  ordinary,  natural,  untcchnical  sense  ;^* 
unless  the  very  nature  of  the  subject  indicates,  or  the  context 
suggests,  that  it  was  used  in  its  technical  sense.'*  It  must 
also  be  presumed  that  the  people  who  adopted  the  constitu- 
tion understood  the  force  and  extent  of  the  language  used,'* 
and  that  tlie  language  has  been  employed  with  sufficient 
precision  to  convey  the  intent."  It  follows,  that,  where  the 
words  of  a  constitutional  provision,  taken  in  their  ordinary 
sense  and  in  the  order  of  their  grammatical  arrangement,** 
embody  a  definite  meaning,  which  involves  no  absurdity  or 
conflict  with  other  parts  of  the  same  instrument,  the  mean- 
ing thus  apparent  on  the  face  of  the  provision  is  the  only 
one  that  can  be  presumed  to  have  been  intended,  and  there 
18  no  room  for  construct  ion. **  It  is  not  allowable  in  a  con- 
stitution, any  more  than  in  a  statute,  to  interpret  that  which 
has  no  need  of  interpretation,"  Nor,  as  will  be  seen  here- 
after, can  the  inconvenience  or  hardship  that  maj'  ensue  the 


parties  put  iu :  Brockway  v.  Row- 
Icy,  66  in.  99.  But  Bce  Chahoon 
V.  State,  21  Gratt.  (Va.)  822,  where 
••similar"  jurisdictioD  was  con- 
st nicd  to  mean  **same"  jurisdic- 
lion. 

»3  Crawford  Co.  v.  Nash.  99  Pa. 
St.  2o3,  as  to  officers  appointed  by 
ihcm. 

'*  State  V.  Mace,  5  Aid.  837; 
Manly  v.  State.  7  Id.  135;  Weill  v. 
Kcnllcld,  51  Cal.  111.  As  between 
a  meaning  acquired  under  the 
jurisprudence  of  our  country  and 
that  of  another,  e.  g.,  England,  the 
former,  in  case  of  difference,  is  to 
be  preferred  ;  The  Huntress,  Dav. 
82 

"  Gibbons  v.  Ogden,  9  Wheat. 
1,  188;  Uills  V.  Chicago,  60  111. 
86  ;  Beardstown  v.  Virginia,  76  Id. 
84 ;  Springfield  v.  Edwards,  84  Id. 
626 ;  Com'th  v.  Clark,  7  Watts  & 
8.  (Pa.)  127  ;  Crouise  v.  Cronise. 
54  Pa.  St  255  ;  Page  v.  Allen,  58 


Id.  838  ;  Weill  v.  Kenfield.  54  Cal. 
Ill  ;  Manly  v.  State,  7  Md.  135 ; 
State  v.  Mace,  5  Id.  837  ;  Oreen- 
castle  Tp.  v.  Black,  6  Ind.  557  ; 
Carpenter  v.  People,  8  Col.  116  ; 
Sedgw.,  553  ;  Coolcy,  Const.  Lim., 
71;  Bish.,  Wr.  L.,  §92. 

»•  Weill  V.  Kenfield,  supra. 

"  Henshaw  v.  Foster,  9  Pick. 
(Mass.)  812,  816. 

"  Hills  V.  Chicago.  60  111.  86 ; 
Cooley,  Const.  Lim.,  68,  and 
cases  in  note  2. 

*'  As  to  the  inadmissibility  of  a 
transposition  of  clauses  in  the 
inter|)retalion  of  a  section  of  the 
constitution,  see  Ogden  v.  Saun- 
ders, 12  Wheat.  213,  267,  268. 

»  Newell  V.  People,  7  N.  Y.  9, 
97  ;  Hills  v.  Chicago,  60  111.  86 ; 
Springfield  v.  Edwards,  84  Id. 
626  ;  Cooley.  Const  Lim.,  68,  71. 

'*  Beardstown  v.  Virginia,  76 
111.84. 
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enfoFoement  of  a  provision  oonched  in  snch  nnmiBtakable 
language,  jnstifj  its  modification  by  oonstrnction  ;"  and  no 
considerations  of  supposed  policy  can  be  regarded  in  arriving 
at  the  meaning :  ^^  the  whole  line  of  this  argument  is  disposed 
of  by  the  phrase  *  Ita  lex  scripta  est.'  "*•  "  No  accepted 
canon  of  construction/'  says  the  Supremo  Court  of  Michigan, 
'^  can  justify  us  in  adding  to  the  constitution  qualifying  words 
of  our  own,  suggested  only  by  outside  considerations,  which 
may  or  may  not  have  been  of  weight  with  the  convention  in 
framing,  or  the  people  in  adopting  that  instrument,"" 

§  608.  [A  few  instances  of  the  application  of  this  principle 
of  constitutional  construction  may  not  be  out  of  pluco  here^ 
and  may  serve  to  illustrate  its  bearing  and  effect.  A  provision 
of  the  California  constitution,'*  requiring  every  bill,  before 
becoming  a  law,  to  be  ''  read  three  times,"  unless,  in  case  of 
urgency,  that  requisition  be  dispensed  with  by  a  two-thirds 
vote  of  the  house,  is  construed  as  requiring,  according  to  its 
plain  import,  that  every  bill,  before  becoming  a  law,  shall 
be  read  at  length,  not  only  by  its  title,  on  three  separate 
days  in  each  house,  unless,  in  the  case  of  urgency,  two-thirds 
of  the  house  where  the  bill  is  pending  shall,  by  a  vote  of 
yeas  and  nays,  dispense  with  the  provision,  either  as  to  the 
manner  of  reading,  or  as  to  the  reading  on  separate  days.** 
A  provision  of  the  Michigan  constitution,**  that  "all  lines 
assessed  and  collected  in  the  several  counties  and  townships 
for  any  breach  of  the  penal  laws  shall  be  exclusively  applied 
to  the  support  of  such  libraries  "  as  the  Legislature  is  required, 


«  See  post,  g  524. 

w  Weill  V.  Kenfleld,  54  Cal.  Ill, 
117  ;  Hills  V.  Chicago,  supra. 

M  Wavne  Co.  v.  Detroit,  17 
Mich.  390,  401.  In  People  v. 
Squire,  (N.  Y.)  10  Centr.  Rep.  437, 
it  was  held  that  art.  8,  §  17,  N.  Y. 
Const.,  providing  that  "No  Art 
shall  be  passed  which  shall  provide 
that  any  existing  law,  or  any  part 
thereof,  shall  be  made  or  deemed  a 
part  of  said  act,  or  which  shall 
enact  that  any  existing  law,  or  any 
part  thereof,  shall  be  applicable, 
except  by  inserting  it  in  such  act," 
did  not  apply  to  an  act  purporting 
to  amend  existing  laws.    Nor  does 


• 

a  prohibition  against  the  appoint- 
ment of  a  senator  or  representative, 
to  any  civil  office,  during  the  time 
for  which  he  was  elected,  forbid 
his  election  to  such  an  office  :  Car- 
penter V.  People.  8  Col.  116. 

«»  Art.  iv,  §15. 

••  Weill  V.  JKenfield,  supra.  See, 
on  this  subject,  Cooley,  Const. 
Lim.,  168,  and  compare  post, 
§  536.  But  such  a  provision  does 
not  apply  to  amendments  made  to 
a  bill :  People  v.  Wallace.  70  111. 
680.  Comp.  ante,  §  101,  and  post, 
§534. 

"  Art  xiii,  §  12. 
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by  a  preoediDg  clause  in  the  eame  Bection,  to  establish  io 
each  township,  was  held  to  apply  to  sach  penal  laws  of  the 
state  as  imposed  panishment  by  fine  and  impriBODmeat,** 
and  not  to  the  namerons  forfcitnreB  and  penalties  g^wing 
ODt  of  the  breaches  of  duty  tliat  partake  of  the  nature  u^ 
civil  grievance  or  merely  local  wrong,  and  which  do  not 
como  within  the  category  of  criminal  conduct."  The  word 
"session,"  in  a  provision  of  the  New  York  constitntion, 
authorizing  tho  goveruor,  when  the  senate  was  not  io  session, 
to  fill  vacancies  in  certain  offices,  was  held  to  mean,  not  a 
session  in  its  technical  eensc,  but  a  present  acting  or  being 
of  the  senate  as  a  body  ;  so  that  the  senate  was  to  be  deemed 
not  in  eeBsion,  within  the  meaiiiug  of  the  jihiase,  and  tlio 
power  referred  to  as  existing  in  tlio  governor,  when  tho  sit- 
tings were  teiminatcd  or  interrnpted  by  a  long  adjournment, 
although,  there  having  been  no  final  adjoiiminetit,  the  ses- 
sioD,  strictly  speaking,  continued."  Again,  it  has  been  held 
that  the  term  "municipal  corporations"  was  not  to  be  taken 
to  mean  quasi-muiticipal  corporations,  to  the  exclusion  o( 
municipal  corporations  generally  so  known."  A  provision 
d4clariiig  disqualified  from  holding  office  and  from  exercis< 
ing,  for  four  years,  tlie  ripht  of  suffrage,  any  person,  who, 
while  a  candidate  for  office,  should  violate  "any  election 
law  "  of  the  state,  covers  the  case  of  one  who,  in  such  cir- 
cumstances, violates  a  law  regulating  primary  elections." 
And  in  a  constitutional  prohibition  against  increasing  or  di- 
minishing the  salary  or  "  emoluments  "  of  any  public  ofEcer 
during  his  term  of  oEBce,  the  latter  term  was  held  to  include 
any  perquisite,  advantage,  profit,  or  gain  arising  to  one  from 
the  possession  of  a  public  ofBce;  e.  ff.,  whero  it  was  the 
official  duty  of  a  sheriff  to  board  prisoners  in  the  county 
jail,  the  sum  secured  to  him  by  law  as  compensation  for  this 

••  Wflyno  Cki,  T.  Detroit,  supra,  ••  People  t,  Fancher,  50  N  T 

"  Fennell  t.  Bay  City.  80  Mich.  888. 

186.    Cittthupeaalprovlsioniofa  "  Carpenter  t.  People,  8  CoU 

stnlo  Inn  nie  not  superEedcd  by  an  110,  130. 

unnecesBiiry  ordinaucc  to  the  oamo  "  Leooard  t.  Com'th.  118  Pa. 

effeot !    Wayne    Co.    v.    Detroit,  St  «07. 
supra. 
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Bervice/'  A  provision**  that  each  stockholder  in  a  corpora* 
tion  shall  be  liable,  over  and  above  the  stock  owned  by  him 
and  the  amount  unpaid  thereon,  to  a  further  sum  equal  in 
amount  to  such  stock,  refers  not  only  to  stock  subscribed  for 
by  him,  but  also  stock  distributed  to  him  as  a  dividend.'* 
The  technical  fiction  that  the  entire  jsession  of  a  court  is  held 
on  the  first  day  thereof,  does  not,  in  a  constitutional  pro- 
vision allowing  exceptions  to  be  taken,  etc,  during  the  whole 
of  the  "  sitting,"  permit  the  reading  of  the  latter  word  as 
synonymous  with  "  term ;"  but  such  a  provision  is  to  be  re- 
garded merely  as  extending  such  right,  ordinarily  to  bo 
exercised  at  the  time  the  ruling,  etc.,  is  made,  during  the 
whole  remainder  of  the  day's  sitting  and  before  adjournment 
for  the  day.** 

§  509.  External  OiroiimBtanceg.  History.  Debates. — [It  is  but 
a  corollary — applicable  both  to  statutes  and  to  constitutions, 
though  perhaps  more  strongly  to  the  latter — of  the  principle 
already  stated,  that  the  intent  of  a  provisionmust  bo  found  in 
the  instrument  itself ;  that  no  effect  can  be  given  to  an  inten- 
tion not  expressed  by  its  language ;  that  the  question  for  the 
interpreter  is  not  what  the  framers  meant,  as  distinguished 
from  what  the  language  expresses,  but  simply  what  is  the 
meaning  of  the  words  ;*'  that,  if  they  convoy  a  definite 
meaning,  involving  no  absurdity,  no  contradiction  of  other 
parts  of  the  instrument,  that  meaning,  apparent  on  the  face, 
is  to  be  adopted ;"  and  that,  where  the  text  is  plain  and  un- 
ambiguous, courts  are  not  at  liberty,  in  putting  an  interpre- 
tation upon  it,  to  search  for  its  meaning  beyond  the  instru- 


»•  Apple  v.  Crawford  Co.,  105 
Pa.  St.  800.  Conjp.  State  v. 
Spencer,  91  Mo.  206;  State  v. 
Dillon,  00  Id.  229,  post,  §619. 
Under  the  24th  Amendment  of  the 
Connecticut  constitution,  forbid- 
ding the  increase  of  compensation 
of  a  public  officer,  to  take  effect 
during  his  continuance  in  office, 
the  vote  of  city  councils  to  pay  a 
Joint  standing  committee  for  servi- 
ces rendered,  the  office  of  council- 
man being  one  without  compensa- 
tion and  the  services  those  ordi- 
narily rendered  by  such  a  commit- 
tee, was  held  illegal :  Garvey  y. 


Hartford,  54  Conn.  440.  But  con- 
tinuance in  office  was,  in  Smith  v. 
Waterbury,  Id.  174,  declared  to 
mean  continuance  under  one 
appointment,  not  under  a  re-ap- 
pointment. 

»*  Ohio  Const.,  Art.  xii,  §  8 

"See  Brown  v.  IIitchco(k,  86 
Ohio  St.  667;  AuUman's  App.,  98 
Pa.  St.  505. 

••  Costigin  Y.  Bond,  65  Md.  122. 

"  Beardstown  v.  Virginia,  76 
in.  84. 

*•  Hawkins  y  CarroU  Co.,  50 
Miss.  785. 
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ment  itself,"  or  to  resort,  for  that  purpose,  to  extrinsic  facts 
and  circumstances.^  But,  as  in  tlie  case  of  statutes,  this 
rnle  extends  only  so  far  as  the  language  of  a  constitutional 
provision  is  plain  and  unambiguous, — though,  in  the  latter 
case,  no  ambiguity  would  arise  from  the  mere  £act  that  a 
phrase  is  susceptible  of  a  technical  as  well  as  of  a  more 
popular  meaning,  the  latter  being  ordinarily  preferred," — ^aud 
where,  understood  in  that  sense,  it  raises  no  conflict  with 
other  provisions  in  the  same  instrument,  and  gives  occasion 
to  hb  absurd  effect.  An  intention  to  produce  such  results 
cannot,  of  course,  be  imputed  to  the'  framers  of  a  constitu- 
tion, or  to  the  people  adopting  it,**  any  more  than  to  the 
Legislature  in  passing  a  statute.  And  heuce,  to  avoid  them, 
aids  in  the  construction  of  constitutional  provisions  are 
recognized  as  permissible,  analogous  to  those  allowed  in  the 
construction  of  statutes. 

§  510.  [Thus,  it  is  a  sound  rule  of  constitutional  as  well  as 
statutory  construction,  that  the  previous  hifirt;ory,  the  circum- 
stances surrounding  the  foundation  of  a  constitution,  are  to  be 
regarded  by  the  courts,"  and  as  part  of  them,  to  some  extent, 
the  history  of  the  constitution  itself,  in  the  couree  of  its 
preparation  at  the  hands  of  the  convention  that  framed  it." 
The  propriety,  indeed,  of  resorting  to  the  debates  in  the  con- 
stitutional convention,  upon  the  adoption  of  a  provision 
under  construction,  has  been  denied."  "They  are  of  value 
as  sliowing  the  views  of  individual  members,  and  as  indicating 
the  reasons  for  their  votes.  But  they  give  us  no  light  as  to 
the  views  of  the  large  majorit}'  who  did  not  talk ;  much  less 
of  the  mass  of  our  fellow  citizens  whose  votes  at  the  polls 
gave  that  instrument  the  force  of  fundamental  law.""  It 
will  be  observed  that  such  a  reference  is  not  strictly  analo- 
gous to  a  reference  to  the  journals  of  the  Legislature,  show- 

«  Kennedy  v.  Gies,  25  Mich.  83; 
Cronise  v.  Cronise,  64  Pa.  St.  265, 
261;  Cooley,  Const.  Lim.,  80,  81. 
See  AlJegheny  Co.  v.  Gibson,  pest» 
§611. 

**  See  W.  79-61. 

*»  Taylor  v.  Taylor,  10  Minn. 
107. 

*•  Gom'th  V.  Balph,  111  Pa.  8t 
865,  880.  per  Paxson,  J. 


«•  Chesapeake,  etc.,  R.  R.  Co.  v. 
Miller,  19  W.  Va.  408. 

^  Sturges  V.  Crowninsliield,  4 
Wheat.  202,  208;  Cooley,  Const 
Lim.,  68. 

*>  See  ante,  §§  607.  608. 

«  Sec  Hills  V.  Chicaf^o.  60  HI. 
86;  Hawkins  v.  CarroU  Co.,  60 
Miss.  735 ;  Sturges  v.  Crownln- 
sheild,  supra. 
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ing  the  varions  steps  in  the  passage  of  a  statute ;  but  rather 
to  a  reference  to  the  expression  of  opinions  by  individaal 
legislators  upon  the  signification  of  its  enactments,*' — a  mode 
of  construction,  which,  as  to  statutes,  has  been  uniformly 
rejected  as  intolerable  :**  or  perhaps,  as,  in  the  adoption  of  a 
constitution,  the  people  at  large  must  be  regarded  as  the  leg- 
islators, the  relation  of  the  qonvention  preparing  it  for  sub- 
mission may  be  still  more  properly  compared  to  that  of  a 
special  committee  of  the  Legislature  charged  with  the  draft- 
ing of  a  statute  for  its  acceptance  or  rejection,  and  it  would 
never  be  deemed  legitimate  to  recur  to  the  debates  in  the 
committee  room  as  a  source  of  the  interpretation  of  a  stat- 
ute." Yet  this  great  stretch  of  principle  seems,  upon  the 
whole,  to  be  sanctioned  by  judicial  authority,  in  the  interpre- 
tation of  constitutional  provisions,  the  theory  being,  that, 
members  of  tHe  convention  having  declared  that  a  certain 
provision  was  designed  to  have  a  certain  effect,  and  no 
member  expressing  a  different  view,  the  people  voted  for 
the  constitution  in  the  light  of  this  construction,  and 
therefore  adopted  it;**  and  the  limit  of  the  applicability  of 
the  rule  being  '^  that  the  debates  are  not  to  be  resorted  to 
when  there  is  no  room  for  construction ;"  but  where 
the  meaning,  from  any  cause,  is  in  doubt,  the  debates 
may  be  considered  ;'"*  and  that  even  the  ascertained  under- 
standing of  the  convention  is  not  to  be  permitted  to  override 
the  more  natural  and  obvious  meaning  of  the  words,  in 
which  the  people  adopting  the  constitution  must  bo  supposed 
to  have  understood  them."    Moreover,  the  circumstances 


^"^  See  the  dissenting  opinion 
of  Qibson,  J.,  in  Eakin  v.  Kaub, 
12  Serg.  &  R.  (Pa.)  830,  at 
p.  352  :  "  A  constitution,  or  a  stat- 
ute, is  supposed  to  contain  the 
whole  will  of  the  body  from  which 
it  emanated  ;  and  I  would  just  as 
soon  resort  to  the  debates  in  the 
Legislature,  for  the  construction  of 
an  act  of  assembly,  as  to  the 
debates  in  the  convention,  for  the 
construction  of  the  constitution. " 

«  Ante,  §§  30.  81. 

^  Ante,  §§  32,  68.  See,  also, 
Tavlor  v.  Taylor,  10  Minn.  107, 
infra. 

•«  Springfield  v.  Edwards,  84  111. 


636,  643. 

'*  /.  e„  where  the  text  of  a  con- 
stitutional provision  is  not  ambig- 
uous :  Chesapeake,  etc.,  R.  R.  Co. 
V.  Miller,  19  W.  Va,  408.  See  Pike 
Co.  V.  Rowland,  post.  8  528. 

'*  Springfield  v.  Eaward?,  ubl 
supra.  And  see  Catlin  v.  Smith, 
2  Serg.  &  R.  (Pa.)  267,  272  ;  Fry's 
Election,  71  Pa.  St.  802,  306 ;  Mor- 
rison v.  Bachert,  112  Id.  822.  829  ; 
Elton  v.  Geissert,  10  Phila.  (Pa.) 
880 ;  Cooley,  Const.  Lim.,  79,  80, 
and  cases  there  cited. 

»»  Coolev,  C.  L.,  80  (cit.  State  ▼. 
Mace,  5  Md.  887  ;  Manly  v.  State, 
7  Id.  185 ;  HUlB  v.  Chicago,  60  lU. 
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attending  the  dcliboratinrs  of  a  coDvention  may  be  such  as 
to  preclnde  any  consideration  of  tliem  as  throwifig  a  ligiti- 
inata  light  upon  the  interprelution  of  the  conatitation  that 
Jinally  emanated  from  them.  Tims  it  was  said  in  a  case  in 
Alicbigan:  "If  such  debates  conid  ever  properly  be  resorted 
to  as  nids  in  interpretation,  it  seems  quite  obvioQS  that  such 
rule  could  not.  properly  be  followed  in  this  case.  The  con- 
vention that  framed  the  constitution  divided  on  the  first  day 
of  (be  seseion,  forming  tTC^o  organizations,  and  afterward  a 
ji  irit  committee  of  each  reported  a  constitution  that  each 
win^  adopted,  and  which  is  now  the  constitution  of  our  state. 
As  well  might  we  resort  to  the  debutes  in  a  committee  room.'"* 
§  fill.  Prsunbia. — [It  16  evident,  that,  only  in  the  most 
^eiioral  way,  can  the  preamble  of  a  constitution  inflnence  the 
i-nnstmction  of  its  provisions.  As  affecting  the  general 
character  of  the  inatrnment,  it  has,  indeed,  been  resoi-ted  to. 
The  weight  attached  to  the  phrase  "  we,  the  people,"  in  the 
preiinible  of  the  federal  constitntion,  and  the argnments  based 
upon  it,  are  a  familiar  inetaneo  of  thia  species  of  constnic- 
tion."  In  a  recent  and  elaborately  considered  case,**  an  argu- 
tiiuiit  was  drawn,  as  to  the  general  intent  of  a  new  oonstitn- 
lion  to  abrogate  previoufl  legislation,  from  the  different  object 
of  tlie  first  constitntion  adopted  by  the  state,  ae  sliown  by 
it3  preamble.  "The  preamble  to  the  constitution  [of  1776] 
ifcltcB  tlie  rights  of  the  people  and  the  oppressions  of  the 
cmwn,  and  declares  that  all  allegianco  and  fealty  to  the 
p:iid  king  and  his  successors  are  dissolved  and  at  an  end,  and 
nil  power  and  anthority  derived  from  him,  ceased  in  these 
n>h>nicE.  It  is  not  difficult  to  understand  why  this  principle 
slioald  be  asserted  in  a  constitution  that  was  the  outgrowth 
of  II  revohilion,  and  of  a  total  severance  of  all  political  rela- 
tions between  the  colonies  and  the  mother  conntry.  In  its 
i)|)plicalion  to  the  present  times  we  must  not  overlook  the  lact 
thai  the  conditions  are  essentially  different.  The  convention 
iiF  [873  was  not  throwing  off  the  yoke  of  ao  oppressor  and 

na  ;  BenrdBtown  v.  Vlrgtnln,  76  Id.  ■*  B  -e  Hartio  t.  Honier'a  Leaiee, 

3 J,  .ill  Btiina);   Pilto   Co.  v.   Row-  1  Wheat.  804,  834. 

loud.  tJ4  Pu.  ^t,  238.  349.*  "  Allegbenv  Co.  t.  GlbMa,  W 

"  Tuylor  v.  Taylor,   10  Minn.  Pa.  St.  897. 


\ 
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abrogatiug  laws  imposed  upon  the  people  by  a  parliament 
not  in  sycapathy  with  their  views,  and  in  whose  deliberations 
they  had  no  voice.  The  convention  was  simply  the  people 
of  th3  state,  in  a  representative  capacity,  it  is  true,  sitting  in 
judgment  upon  their  own  acts,  altering  and  modifying  their 
own  constitution  to  suit  the  progress  of  the  age,  and  chang- 
ing their  own  laws  where  deemed  essential  to  the  welfare  of 
the  state.  To  such  a  body,  so  constituted,  no  intention  to 
abrogate  all  that  had  gone  before  can  be  imputed,  unless  such 
intention  be  clearly  expressed."" 

§  512.  Titles  or  Captions  of  Articles,  etc.— [Perhaps,  even  less 

importance  is  to  be  attributed  to  the  titles  of  the  various 
suI>divisions  of  a  constitution,  than  to  similar  features  in 
statutes.**  It  is  said  that  scarcely  any  significance  can  be 
attached  to  the  wording  of  the  captions  or  titles  of  the  several 
articles  of  a  constitution.  *'  At  most,  they  do  not  profess  to 
indicate  more  than  the  general  character  of  the  articles  to 
which  they  are  prefixed.  That  they  are  intended  as  critical 
and  precise  definitions  of  the  subject  matter  of  the  articles, 
or  as  exercising  restraining  limitations  upon  the  clear  expres- 
sions therein  contained,  cannot  be  pretended.""  Hence  the 
fact  that  a  particular  article,  according  to  its  title,  purports  to 
treat  of  municipal  oflScers,  will  not  preclude  an  application 
to  such  of  the  provisions  of  another  article  referring  broadly 
to ''all  oflicers,"  "  oflBcere,"  "  appointed  oflScers,"  "oflScers 
elected  by  the  people,"  and  "  civil  oflBcere."" 

§  513.  Schedule. — [The  schedule  of  a  constitution  is  a 
temporary  provision  for  the  preparatory  machinery  necessary 
to  put  the  principles  of  the  same  in  motion  without  disorder 
or  collision.**  It  forms,  indeed,  a  part  of  the  constitution, 
so  far  as  its  temporary  purposes  go,  and  to  that  extent  is  of 


"  Ibid.,  at  p.  406.  per  P&xson,  J. 

"  Ante.  §§  69,  70.  to  the  cases 
cited  with  which,  may  be  added 
Coj>k  V.  Fed.  Life  Ass'n.  (la.)  85' 
N.  West.  500,  where  an  act  "relat- 
ing to  insurance  and  fire  insurance 
companies,"  but  published  under  a 
heading  "  HelatiDg  to  Fire  Insur- 
ance," was  held,  nevertheless  to 
apply  to  all  insurance  companies. 

46 


*•  HouAeman  v.  CJom'lh,  100  Pa. 
St.  222.  231,  per  Qieen,  J. 

^  Ibid.  Compare,  hc^wever. 
Pierce  v.  Com'th.  104  Pa.  Si.  150, 
165,  and  Baldwin  v.  Philadelphia, 
99  Id.  164,  170,  where  such  head 
ings  Qi*  titles  were  referred  to,  in- 
cidentally, in  aid  of  construction. 

"  Com'ih  V.  Clark,  7  Watts  <& 
S.  (Pa.)  127.  133. 
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equal  authority  with  the  provisions  in  the  body  of  the  instru- 
ment upon  the  various  departments  of  the  state.**  But  its 
uses  are  temporary  and  auxiliary,  and  its  purpose  is  not  to 
control  the  principles  enunciated  in  the  constitution  itself, 
but  to  carry  the  whole  into  effect,  without  break  or  inter- 
val/* Thus,  a  certain  section  of  a  constitution  declared  that 
"  all  oflScers  whose  election  or  appointment  is  not  provided 
for  in  this  constitution,  shall  be  elected  or  appointed  as  shall 
be  directed  by  law."  Tlie  election  or  appointment  of  canal 
commissioners  was  not  provided  for  by  the  constitution,  and 
was  consequently  to  be  provided  for  by  law.  A  provision 
in  the  schedule  of  the  constitution  declared  that  the  appoint- 
ing power  should  remain  as  theretofore,  and  that  all  office]*s  of 
the  executive  department  should  continue  in  office  until  the 
Legislature  should  pass  the  necessary  laws,  and  appointments 
be  made  thereunder.  Previously  to  the  adoption  of  the 
constitution,  the  canal  commissioners  were  appointed.  They 
were  consequently  to  remain  in  office  until  laws  for  elections 
and  now  appointments  should  be  made.  But  the  schedule 
further  directed  that  the  first  Legislature,  under  the  new 
constitution,  should  pass  those  laws.  This  the  first  Legis- 
lature failed  to  do.  in  consequence  of  a  difference  that  took 
place  between  the  senate  and  the  house  of  representatives. 
An  Act  passed  by  a  subsequent  Legislature  on  the  subject 
was  assailed  as  being  unconstitutional,  it  being  claimed  that 
the  power  of  the  Legislature  to  pass  such  an  act  expired 
with  the  first  Legislature  under  the  new  constitution,  and 
that  consequently  the  right  of  appointment  remained  with 
the  executive.  It  was  held,  however,  upon  the  principles 
stated  concerning  the  function  of  the  schedule,  that  it  could 
not  control  the  principles  or  construction  of  the  constitution 
itself ;  that,  therefore,  the  provision  as  to  the  time  when  the 
Legislature  was  to  exercise  the  power  given  it  in  the  premises, 
must  be  deemed  merely  directory ;  and  that  the  legislation 
referred  to  was  consequently  valid  and  constitutional.**    Nor 

••  Stewart  v.  Crosby,  15  Tex.  •*  Com'lh     ▼.     Clark,     supra. 

546.  (Comp.  Com'th  v.  Leib.  9  Watts 

•»  Com'th  V.  Clark,  supra;  Ear-  [Pa.]  200,  where  it  was  held  that 

rison  y.    Courtright,    4   Luz.    L.  the  first  Legislature  having  exer- 

Reg.  (Pa.)  297;  7  Leg,  Gaz.  406.  cised     a     power     of    legislation 


I 


§513] 


OONBTITUTIONS. 


723 


can  a  provision  found  among  the  temporary  provisione  of  the 
schedule  be  given  the  effect  of  supplying  permanently  an 
omission  in  the  body  of  the  instrument  which  may  have 
been  designed  and  cannot  be  regarded  as  an  oversight.  So, 
where  the  body  of  the  constitution  contained  a  provision  to 
tlio  effect  that  certain  designated  officers  should,  in  certain 
cases,  hold  over,  and  among  the  provisions  of  the  schedule 
was  found  one  of  similar  purport  concerning  certain  other 
officers  not  included  in  the  constitutional  provision,  nor  in 
any  part  of  the  constitution  permitted  to  hold  over,  it  was 
lield  that  the  provision  in  the  schedule  was  shown  by  its  place 
in  the  same  to  be  intended  as  temporary  merely,  as  otherwise 
it  would  have  been  put  in  the  body  of  the  instrument ;  that  its 
omission  from  the  latter  could  not  be  presumed  to  be  an 
oversight  merely,  to  be  supplied  by  a  transfer  of  the 
scheduled  provision;  but  that  the  enumeration  of  the  per- 
sons in  the  permanent  provision  was  rather  to  be  treated  as 
an  exclusion  of  those  designated  in  the  tempon^ry  one.** 

tain  injunctions,  mandamus  to 
courts  of  inferior  Jurisdiction,  and 
quo  warranto  to  certain  state  offi- 
cers, and  declared  tbat  it  stiould 
not  exercise  any  otber  original 
jurisdiction  ;  and  §  11  of  tbesclied- 
ule  provided  tliat  aU  courts  of 
record  and  aU  existing  courts, 
which  were  not  specified  in  the 
constitution,  (see  §  532),  should 
continue  in  existence,  up  to  a  cer- 
tain date  without  abridgment  of 
jurisdiction,  it  was  held  tbat  the 
Supreme  Court  retained  jurisdic- 
tion in  mandamus  only  as  to  courts 
of  inferior  jurisdiction:  Oom'th  v. 
Hartranft,  77  Pa.  St.  154. 

«»  State  V.  Taylor,  15  Ohio  St. 
187.  See,  however,  ComUh  v. 
Pattison,  109  Pa.  St.  165.  where  it 
was  held  that  §  16  of  the  schedule 
of  Pa.  constitution  of  1874,  tbat 
'*  after  the  expiration  of  the  term 
of  any  president  judge  of  any 
court  of  common  pleas,  in  com- 
mission at  the  adoption  of  this 
constitution,  the  judge  of  such, 
court,  learned  in  the  law  and  oldest 
in  commission,  shall  be  the  presi 
dent  judge  thereof,"  applied  no\ 
only  to  judges  whose  commission* 
were  in  force  at  the  time  of  th« 
adoption  of  the  constitution,  bui 


conferred  upon  it  by  another  sec- 
tion of  the  same  scbedule-^thnt  of 
dividing  the  associate  judges  of  the 
common  pleas  courts  into  classes, 
in  order  that  they  might  be  dis- 
placed in  turn,  acco.ding  to  sen- 
iority of  commission,  in  ii  certain 
number  of  years, — a  subsequent 
Legislature  could  not  remodel  the 
classification  then  established  on 
the  ground  of  mistake;  because  the 
power  was  exhausted  by  the  exe- 
cution of  it  and  was  then  gone, 
and  because  the  later  legislation 
would  have  come  too  late  for  the 
object,  the  period  for  the  expira- 
tion of  commissions  of  the  first 
<»lass  having  already  elapsed  before 
the  becond  attempt  at  legislation 
was  made.)  And  see  Ellon  v. 
Oeissert,  10  Phila.  (Pa.) 330,  where 
it  was  held  that  a  provision  in  the 
schedule  saving  existing  officers, 
*'  unless  otherwise  provided  in  this 
constitution,"  did  not  save  the 
office  of  leather  inspector,  the  con- 
stitution declaring  that  *'no  state 
office  shall  be  continued  or  created 
for  the  iuRpection  or  measuring  of 
any  merchandize,"  etc.  See  infra, 
note  78.)  And  where  art.  6,  §  8, 
of  a  constitution  gave  the- Supreme 
Court  original  jurisdiction  in  cer- 
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tli€  same  word  has  different  and  various  meanings,  and  the 
peculiar  sense  in  which  it  is  used  in  any  sentence  is  to  be 
determined  by  the  context.""  "  It  does  not  follow,  either 
logically  or  grammatically,  that,  because  a  word  is  found  in 
one  connection  in  the  constitution  with  a  definite  sense,  there- 
fore the  same  sense  is  to  be  adopted  in  every  other  connection 
in  which  it  occurs."^  Great  caution  is,  therefore,  to  be 
observed  in  applying  this  principle  as  a  rule  of  constitutional 
construction." 

§  515.  [A  comparison  of  the  whole  instrument,  however, 
as  in  the  case  of  statutes,  serves  still  another  and  more  impor- 
tant purpose.  Similarly  to  the  rule  applicable  to  parts  of  the 
latter,"  though  probably  not  quite  to  the  same  extent,"  a  con- 
struction which  raises  a  conflict  between  parts  of  a  constitution 
is  inadmissible,  when,  by  any  reasonable  interpretation,  they 
may  be  made  to  harmonize ;"  and  equally  inadmissible  is  a 
construction  which  would  nullify  or  disregard  any  portion, 
any  provision,  clause, or  word  in  the  instrument."  '^  One  part 
may  qualify  another  so  as  to  restrict  its  operation,  or  apply 
it  otherwise  than  the  natural  construction  would  require  if 
it  dtood  by  itself;  but  one  part  is  not  to  be  allowed  to  defeat 
another,  if  by  any  reasonable  construction  the  two  can  be 
made  to  stand  together.""  A  striking  application  of  this 
principle  occurred  in  the  construction  of  two  provisions  of 
the  constitution  of  Pennsylvania,  the  first  of  which  declares 
that  each  house  of  the  Legislature  shall  judge  of  the  election 
and  qualification  of  its  members ;  the  other,  that  the  trial 
and  determination  of  contested  elections  of  members  of  the 
Legislatures,  and  other  ofiScers  named,  shall  be  by  the  courts 
of  law  under  general  laws,  to  be  enacted  by  the  Legislature. 


"  Cherokee  Nation  v.  (Georgia, 
5  Pet.  1,  19.  Still,  io  that  case, 
the  word  "  foreign  "  in  connection 
with  ••state"  and  "nation"  was 
held  to  have  the  same  meaning,  to 
the  exclusion  of  Indian  tribes.  Bee 
§  533.  u.  208. 

"  Story.  Const.,  §  464. 

"  Cooley,  C.  L.,  75.  For  some 
illusr rations  of  the  use  of  wordE, 
in  the  federal  constitution,  in  dif- 
ferent  senses,   varying  with    the 


connection  in  which  they  occur, 
see  Potter's  Dwarris,  678. 

'*  See  ante,  §§85-41. 

"  See  Houseman  v.  Com'th; 
Cantwell  v.  Owi  ns,  iufra. 

'•  People  V.  Wright,  6  Col.92. 

"  Cooley,  C.  L.,  71. 

'•  Ibid.  In  case  of  irreconcilable 
repugnancy,  the  provision  last  in 
order  of  time  and  local  position  is 
said  to  prevail:  Quick  v.  White- 
water Tp.,  7  Ind.  570,  ciied  ibid., 
note  3. 
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It  was  held  that  the  latter  provision  did  not  take  from  each 
branch  of  the  Legislatare  the  power  given  it  by  the  former, 
but  was  intended  only  to  provide  for  a  method  of  procuring 
and  presenting  to  the  same  the  evidence  and  information 
necessary  for  an  intelh'gent  decision,  and  to  secure  early 
action/*  Whilst,  however,  it  may,  in  general,  be  laid  down 
that  the  intent  of  a  particular  provision  of  a  constitution  is 
lo  bo  gathered  from  the  whole  of  it,"*  it  is  intimated  that  an 
hrgnment  from  the  reading  of  other  clauses  as  to  the  con- 
btruction  of  a  particular  one,  is  of  force  only  where  the 
uicaning  of  the  latter  is  dubious,  or,  at  least,  that  such  an 
argument  becomes  far  less  persuasive  where  the  meaning  of 
the  provision  is  not  doubtful."  In  the  latter  case,  indeed, 
it  is  said  that  the  courts  have  no  right  to  place  a  different 
meaning  on  the  words  employed,  because  their  literal  inter- 
pietation  may  happen  to  be  inconsistent  with  other  provisions 
of  the  instrument  concerning  other  subjects." 

§  516.  [The  Bill  of  Bights  and  the  Constitution  are  also 
to  be  construed  together  ;"*  and  it  has  been  held,  that,  if  the 
provisions  in  the  body  of  the  constitution  differ  from  those 
of  the  bill  of  rights,  the  former  must  limit  and  qualify  the 
latter  to  that  extent.'* 


"  McNeill's  Elect'n,  111  Pa.  St. 
235.     tiec  this  case,  also  ante,  g  181. 

«•  District  Tp.  v.  Dubuque,  7 
Iowa.  262;  People  v.  Potter.  47 
N.  Y.  875. 

8>  Houseman  v.  Com'lb,  100  Pa. 
Sf.  222.  281. 

^«  Cantwt'll  V.  OweDS.  14  Md. 
215.  Ami  it  lias  been  held  that 
tlie  rile*  that  im  ascertained  gen- 
eral intent  will  control  a  particular 
one  must  yield,  where  the  latter 
is  phiinly  expres.sed,  in  which  case 
effect  must  be  given  to  it,  though 
.'ippareniiy  opposed  to  the  general 
intent  deduced  from  other  parts: 
Wa:ren  v  Shuman,  5  Tex.  441, 
cited  in  Cooley,  C.  L.,  71,  note  8. 
•'  If  in  one  section,  a  power  is  spe- 
cilicjilly  confened,  or  a  duty 
specially  enjoined,  which  *n  gene- 
ral terms,  is  prohibited  by  other 
sections,  the  power  or  duty 
specially  conferred  or  enjoined 
consiiiutes  an  exception  to  the  gen- 
eral rule  ;  the  direction  to  employ 


the  power  or  discharge  the  duty  in 
the  particular  instance  is  as  man- 
datory as  the  general  prohibition  ;" 
San  Francisco,  etc.,  R.  R.  Co.  v. 
State  B'd  of  Equalization,  (Cal.)  18 
Am.  &  Eng.  li.  Cas.  248  (Syll.) 
See,  also,  Elton  ▼.  Gteissert,  l6 
Phila.  (Pa.)  880,  838  ;  supra,  note 
64. 

«  Baltimore  v.  State,  16  Md. 
876.  And  that  provisions  of  the 
schedule  are  to  be  construed  with 
reference  to,  and  in  harmony  with, 
provisions  of  the  body  of  the  con- 
stitution, see  ante,  g  513,  and  nolo 
64. 

"  Ibid.  It  would  seem,  how- 
ever, in  view  of  the  importance 
attached  by  popular  sentiment  to 
the  provisions  of  a  bill  of  rights, 
(see  as  to  effect  of  the  want  of  it  in 
the  federal  constitution,  2  Bancr., 
Hist.  Const.,  pp.  272,  291).  as  the 
very  foundation  upon  which  the 
organic  law  is  built  up,  that  the 
reverse  of  the  decision  above  cited 


§§  517,  518] 


00NSTITUTION8. 


:i7 


^  517.  SuperMded  and  Saoo«eding  OosBtitntional  Provisions. — 
Statutory  provisiooB,  which  have  expired  or  been  rcpculed- 
may,  as  has  been  seen,**  be  looked  at  as  aiding  the  construc- 
tion of  other  provisions  and  enactments  in  pari  materia. 
Similarly,  clauses  that  have  been  eliminated  from  a  constitu- 
tion by  amendment,  may  be  referred  to  in  aid  of  the  inter- 
pretation of  others  originally  associated  with  them  and 
remaining  in  force. •*  And  with  equal  propriety,  the  differ- 
ences between  the  provisions  of  a  new  constitution  and  those 
of  a  previous  one,  and  the  construction  placed  upon  the  lat- 
ter when  in  force,  may  be  regarded  by  the  courts  in  ascer- 
taining the  purpose  and  real  meaning  of  the  new  provis- 
ions.*^ Conversely,  as  will  hereafter  be  seen,  identity  of  lan- 
guage in  an  old  and  new  coustitution  may  determine  the  con- 
struction of  the  latter  in  accordance  with  the  construction 
placed  upon  the  former." 

[And  as  a  statute  may  sometimes  be  best  interpreted  by 
reference  lo  a  subsequent  one,**  so  a  restriction  in  a  later  or 
amended  constitution  upon  the  exercise  of  a  power  assumed 
to  exist  under  a  former  one,  has  been  referred  to  as  "  a  clear 
recognition  of  the  power,  outside  of  the  restriction."** 

§  518.  Szpansion  and  ReBtriction  by  Reference  to  Snl^ect  Matter 
and  Oliject. — [Inseparable  from  the  history  of  a  constitution 
and  the  facts  surrounding  its  creation,  and  therefore  a  potent 
element  in  the  construction  of  its  general  terms,  is  the  con- 
sideration of  the  objects  and  purposes  to  be  accomplished,  or 
the  mischiefs  designed  to  be  remedied  or  guarded  against.** 
In  the  interpretation  of  statutes,  these  reflections  may  enlarge 
or  restrict  the  natural  and  literal  significance  of  the  worda 


would  be  the  more  obvious  and 
acceptable  conclusion. 

«  Ante.  §§  48,  49. 

w  Fleicber  v.  Peck,  6  Cranch, 
139. 

«T  See  Houseman  v.  Com'tb,  100 
Pa.  St.  222,  230  ;  Buckalew,  Const, 
of  Pa.,  pp.  45-46,  cit.  People  v. 
Blodgctt,  13  Micb.  147.  See  post, 
§531. 

w  Post.  8  580. 

w  Ante.  §  47. 

^  Cronise  v.  Cronise,  54  Pa.  St. 


255.  261. 

•»  See  Cooley,  C.  L..  79 ;  People 
V.  Cbautaucjua  Co.,  48  N.  Y.  10. 
See,  as  ad  instance,  the  docirino 
stated  and  established  by  decisions 
collected,  in  Cooley,  C.  L.  26,  and 
lie  Fitzpatrick,  (R.  I.)  5  New  Eng. 
Rep.  67*').  that  the  first  ten  Amend- 
ments of  the  U.  S.  Constitution  are 
to  be  understood  ns  limitations 
upon  the  powers  of  the  federal 
government  ouly.  except  where  the 
statutes  are  expressly  mentioned 
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in  a  constitation  declaring  void  all  chai'ters  or  grants  of 
special  or  ezclasive  privileges  under  which  a  bona  fide 
organization  and  commencement  of  business  should  not  have 
taken  place  at  the  time  of  its  adoption,  was  held  intended  to 
extinguish  avast  number  of  charters  obtained  for  speculative 
purposes,  under  which  no  such  organization  or  commence- 
ment of  business  had  beo^  effected,  but  which  were  being 
hawked  about  to  the  manifest  shame  of  the  commonwealth, 
but  never  designed  to  repeal  an  act  of  assembly  conferring 
certain  powers  upon  a  municipality  as  to  the  construction  of 
water  works  and  the  supplying  of  water  to  its  citizens,  for 
the  mere  reason  that  it  had  not  been  exercised  in  whole  or 
in  part.**  Again,  a  provision  forbidding  the  Legislature  by 
any  law  to  create,  renew  or  extend  the  charter  of  more  than 
one  corporation,  was  held  not  to  be  violated  by  an  act  giving 
building  associations,  whose  charters  had  expired,  the  right  to 
sue  upon  outstanding  mortgages ;  the  purpose  of  the  provis- 
ion being  '*  to  prevent  improper  combinations  from  obtain- 
ing privileges  detrimental  to  the  public  welfare  .  .  not  to 
prevent  the  Legislature  from  giving  to  other  corporations, 
which  had  fulfilled  their  general  purposes,  authority  to  collect 
and  distribute  their  remaining  assets."*** 

§  519.  [So,  again,  the  term  "  inhabitant,"  "  resident,"  "  per- 
son," may  have  an  enlarged  or  restricted  meaning,according  to 
the  purpose  evinced  by  the  provision  in  which  it  occurs.  Thus 
in  a  clause  requiring  one,  in  order  to  be  qualified  to  serve  as 
a  representative,  to  have  been,  for  one  year  next  preceding 
his  election,  an  'inhabitant"  of  the  district  for  which  he  is 
chosen,  that  phrase  was  held  obviously  to  imply  a  require- 
ment of  citizenship,  but  not  of  citizenship  for  an  entire  year ; 
BO  that  an  alien  who  had  been  an  inhabitant  for  the  required 
length  of  time,  but  naturalized  within  a  year  preceding  his 
election,  was  qualified.**'     Under  a  provision  requiring  as  a 

construction  of  a  similar  provision,  change  its  name  and   extend  its 

Moers  ▼.  Reading,  21  Pa.   St.  188.  road  an  act  renewing  or  extending 

**Lehleh  Water  Co.'s  App.,  102  a   special   act   of   incorporation: 

Pa.  St.  515,  528.  Atty-Gen.  v.  Joy,  (Micli.)  16  Am. 

»«>  Cooper  V.  Oriental  S.  &  L.  &  Eng.  R  Cas.  643,  651. 
'  Ass*n,  100  Pa.  St.  402,  407.    Nor  is        ">  Op.   of  Justices,  122  Mass. 

an  act  enabling  n  railroad  com))any  594. 
incorporated  under  a  special  act  to 
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condition  precedent  of  the  right  to  vote  a  residence  in  the 
state  for.  a  certain  length  of  time,  and  in  the  election  district 
or  precinct  for  a  prescribed  period,  the  word  "  residence,"  it 
wonid  seem,  should  be  uiuliMf^tood  in  its  strict  and  technical 
sense,  as  implying  a  permanency  of  abode;  for  the  object  of 
snch  a  provision  clearly  is  to  "  prevent  frauds  by  *  colonizing,' 
or  bringing  voters  into  the  precinct  immediately  on  the  evo 
of  election.'"**  And  snch  has  accordingly  been  its  con- 
struction, with  the  effect  of  excluding  students  temporarily 
sojourning  at  an  institution  of  learning,  from  the  right  to 
vote  in  the  election  district  in  which  they  may,  at  the  time, 
be  dwelling."*  A  similar  technical  construction,  required  in 
connection  with  the  subject  matter,  was  placed  upon  the 
word  ^'  property  "  in  the  interpretation  of  a  constitutional 
provision  requiring  corporations  invested  with  the  right  of 
taking  private  property,  to  make  just  compensation  for  the 
same,  when  it  was  held  that  the  laying  of  a  pipe-line  under 
a  public  road  in  a  rural  district  though  a  person's  land  was 
such  a  taking  of  private  property  as  required  compensation 
to  the  owner  of  the  fee, — the  land,  upon  the  construction  of 
the  road,  having  been  subjected  only  to  a  servitude  as  to  the 
surface  occupied  by  the  road.***  Under  the  Fourteenth 
Amendment  of  the  federal  constitution,  forbidding  states  to 
deny  the  equal  protection  of  their  laws  to  any '^person,'* 
corporations  authorized  to  do  business  in  the  state  are  held 
to  be  included.'**  A  sheriff  was  held  not  to  be  a  "state 
officer,"  within  the  meaning  of  a  constitutional  provision 
conferring  on  the  Supreme  Court  jurisdiction  of  appeals  and 
writs  of  error,  where  a  state  officer  was  a  party."* 

'w  Fry's  Elect'n,  71  Pa.  St.  802,  >"  Sterling's  App..  Ill  Pa.  St. 

306.  85.        As  to    such    appropriation 

»M  Ibid.  ;  Vanderpoel  v.  O'Han-  under  a  street  in  a  city,  see  Ibid., 

Ion,   53    Iowa.    246.       But     see  p.   41  ;    Bloomfleld.  etc.,   Co.    v. 

contra,  where  tlie  student  is  eman-  Calkins,  62  N.  Y.  386. 

cipated   from  his   father's  family  ^^  Santa  Clara  Co.  v.  R.  R.  Co., 

and    has,   at  the  time,    no    other  118  U.    8.  894;  Singer  Mann f'g  Co. 

domicile  :  Putnam  v.  Jolinson,  10  v.  Wright,  83  Fed.  Rep.  121  ;  but 

Mass.  4^8;  the  requirement  of  resi-  this  provision    does  not  forbid  a 

dencc  bdng    sometimes     held   in  properclassificatiou  of  corporations 

mean  simply  an  absence  of  present  for    purposes    of   state    taxation  : 

inteniion  to  change:  Dale  v.  Irwin,  Ibid. 

78  111.  170;  Lincoln  v.  Hapgood.  11  »m  State  v.  Dillon,  90  Mo.  229  : 

Id.  850 ;  Wilbraham  v.  Ludlow,  99  State    v.    Spencer,    91     Id     206w 

Id.   587.     Comp.    Cooley,    C.  L.,  Comp.  ante,  g  508. 
754-756. 
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§  520.  PrMumplion  againitUimeoesBary  OhangeofZaaw,*— [As, 
in  statates,  the  presamption  against  an  intention  to  change 
the  existing  law  beyond  the  specific  pnrpose  of  the  enactment 
may  create  numerons  apparent  exceptions  from  the  general 
language  employed,"*  so,  in  the  construction  of  a  constitu- 
tional provision,  a  due  regard  for  the  existing,  whether 
statutory  or  common,  law  may  produce  a  similar  result.  A 
new  constitution,  indeed,  which  does  not  change  the  frame 
of  goverament,  is  to  be  regarded,  not  as  a  repeal,  but  as  an 
amendment  of  the  prior  one."*  *'It  may  be  called  a  new 
constitution,  in  the  sense  in  which  we  call  a  machine  new 
after  it  has  left  the  repair  shop.  Still  the  fact  remains  that 
the  constitution  is  but  the  prior  constitution  amended  ;"*••  for 
though  the  amendments  be  radical,  they  are  but  amendments 
where  a  large  body  of  the  prior  constitution  is  retained,  and 
the  frame  of  the  government,  i.  d.,  its  form  or  system,  remains 
substantially  the  same.'"  In  such  case,  no  intention  to 
abrogate  previously  existing  laws  in  general  can  be  presumed, 
in  the  absence  of  expression  to  that  effect.*"  It  is,  therefore, 
a  sound  rule  of  constitutional  interpretation,  that  a  constitu- 
tion is  to  be  construed  with  reference  to  previous  legis- 
lation ;"*  and  the  bearing  of  this  rule  is  two-fold.  "  We  are 
not  to  presume  that  the  f  ramers  of  the  constitution  intended 
uselessly  to  repeat  an  ordinary  and  well-established  rule  of 
law,"  flays  the  Supreme  Court  of  Pennsylvania  in  a  recent 
case."'  *'0n  the  other  hand,  had  it  been  intended  to  limit 
their  [corporations]  power  to  contract  .  .  or  to  give  a 
construction  to  their  contracts  theretofore  unknown  to  the 
law,  doubtless  it  would  hare  been  so  written."  In  other 
words,  a  reference  to  the  existing  law  may  show  the  meaning 
of  a  constitutional  provision  in  one  of  two  ways ;  either  by 
pointing  to  something  different  from  that  which  is  already 
covered  by  an  established  rule,  upon  the  principle  that  a 
constitutional  provision  would  not  be  limited  to  a  declara- 

^^  Ante.  §§  118  et  seq.  876  ;  and  see  Daily  v.  Swope,  47 
>«  AUecheny  Co.  v.  Gibson,  90     Miss.  867;  Brown's  App..  Ill  Pa. 

Pa.  St.  897,  465,  407.  Bt  72,  80. 

»«•  Ibid.,  p.  406.  "»  Edmiindson  v.  R.  R.  Co.,  Ill 

'•*>  Ibid.  Pa.   St.  816,  321,  per  Gordon,  J. 

">  Ibid.  See  this  case,  ante,  §  518. 

"'Baltimore  v.   State,  15  Md. 
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in  his  own  case,"'  bat  was  held  never  intended  to  confer  upon 
a  board  of  auditors  the  exclnsive  power  to  fix  the  compen- 
sation for  the  services  of  its  own  members,  and  adjust  and 
allow  their  own  claims;  so  that  a  statute  fixing  their 
compensation  was  not  a  violation  of  the  provision  referred 
to.*"  So,  a  provision  that  one  accused  of  a  crime  shall  have 
the  right  to  be  confronted  with  the  witnesses  against  him, 
does  not  change  the  rule  of  evidence  permitting  proof  by 
record  ;  so  that,  on  a  trial  for  oigamy,  certified  transcripts 
of  mar^'iage  records  remain  receivable  as  evidence  of  the 
marriages  and  the  dates  thereof."'  A  requirement  that  all 
elections  by  the  people  shall  be  by  ballot,  was  held  to  impose 
no  restriction  upon  the  legislative  power  to  provide  for  the 
ascertainment  of  the  will  of  persons  desiring  a  territory  pro- 
posed to  be  annexed  to  a  contiguous  municipal  corporation, 
in  some  other  way  than  by  public  election."*  A  provision 
that  every  railroad  company  shall  have  the  right  with  its 
road  to  intersect,  connect  with,  or  cross,  any  other  railroad, 
does  not  change  the  existing  policy  and  law  of  the  state  as  to 
the  prevention  of  railroad  crossings  at  grade,  when  that  is 
reasonably  practicable.***  A  provision  securing  to  a  married 
woman  her  property  as  if  she  were  a  feme  sole  was  held  not 
to  change  the  common  law  eflfect  of  a  conveyance  to  husband 
and  wife.*"  Nor  does  a  declaration*  in  the  bill  of  rights 
that,  in  all  criminal  prosecutions,  the  accused  has  the  right 
to  demand  the  "  nature  and  cause  "  of  the  accusation,  abrogate 
a  statutory  rule  making  it  sufiicient  to  charge  a  crime  sub- 
stantially in  the  language  of  the  act  prohibiting  and  punishing 
it, — e,  ^.,  to  charge  the  crime  of  murdei'  by  an  allegation 
that  defendant  "did  feloniously,  willfully  and  of  his  malice 
aforethought,  kill  and  murder  the  deceased," — without 
specifying  the  mode  and  manner  of  its  commission, — e,  g.^ 
the  instrument  or  other  agency  by  means   of   which    the 

"•  See  Cooley,  0.  L.,  607-609.  "»  North,  eentr.  Ry.  Co. 'a  App., 

»"  Kennedy  v.   Gies,  25  Mich.  103  Pa.  St.  621. 

88  "*  Robinson  v.  Engle,  29  Ark 

#     "•  State  V.  Matlock,  70  Iowa,  202.    And  so,  it  seems,  in  Oregon: 

229.  Myers  v.  Reed,  17  Fed.  Rep.  401. 

"*  Qraham  y.  Qreenville,  67  Tex.  And  see  Fisher  y.  Troyin,  25  Mich. 

62.  847  ;  Jaco'/a  y.  MiUer,  50  Id.  119. 
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murder  was  perpetrated.**  Again,  it  was  held  that  taxable 
**  property,*'  within  the  meaning  of  a  constitntional  pro- 
yieion,  included  offices,  posts  of  profit,  occupations  and  trades 
because  previous  legislation  had  recognized  such  as  proper 
subjects  of  taxation,  and  there  was  nothing  in  the  constitn- 
tion  ^'  indicating  an  intention  to  prohibit  the  imposition  of 
taxes  on  any  species  of  property  previously  subjected  there- 
to/"" 

§  521.  PresampUon  against  Bvaslon. — [A  constitutional  pro- 
vision, as  well  as  a  statutory  one,  is  to  receive  such  a  con- 
struction as  will  frustrate  attempts  to  evade  its  legitimate 
operation.'**  A  provision  that  no  statute  shall  take  effect  until 
published,  except  in  cases  of  emergency,  to  be  declared  in 
the  preamble  or  body  of  the  enactment  itself,  cannot  be 
evaded  by  means  of  a  subsequent  act  undertaking  to  put  into 
operation,  before  publication,  a  statute  containing  no  such 
emergency  clause."*  A  constitutional  prohibition  of  laws 
increasing  or  diminishing  the  salaries  of  public  officers  during 
their  terms  of  office,  forbids  the  alteration  of  the  law  so  as  to 
make  the  amount  of  the  compensation  rest  in  the  discretion 
of  a  majority  of  the  judges  of  a  court;"*  and  a  provision 

"«  Gocreen  v.  Com'th,  00  Pa.  St. 
888. 

»"  Brown's  App..  Ill  Pa.  St. 
TZ,  80.  As  to  the  influence  of  the 
common  law,  although  a  rule 
analogous  to  that  formerly  de- 
clared with  reference  to  statutes  : 
ante,  ^§  127,  128.  has  been  sought 
to  be  n|)plicd  to  constitutional  pro- 
visions **  in  derogation  of  the  com- 
mon law  :*'  see  Brown  v.  Fifiuld,  4 
Mi(:^h.  822,  the  better  opinion  is 
th'it  that  rule  is  of  even  less 
legitimate  force  in  its  application 
to  constitutional  provisions  than  in 
the  construction  of  statutes  :  see 
Oooloy,  C.  L.,  73,74;  so  that, 
whilst  a  "  constitution  shall  be 
understood  and  construed  in  the 
liglit  and  by  the  assistance  of  the 
common  law,  and  with  the  fact  in 
view  that  its  rules  are  still  left  in 
force:"  Ibid.,  73,  it  is  not  "  to  con- 
trol the  constitution,"  nor  is  "the 
latter  to  be  warped  and  perverted 
in  its  meaning  in  order  that  no 
inroads,  or  as  few  as  possible,  may 
be  made  in  the  system  of  common 


law  rules :"  Ibid.  But,  in  the 
absence  of  a  specification,  in  the 
constitution,  of  the  means  of  cann- 
ing a  power  into  effect,  such  will 
not  be  presumed  to  be  intended  as 
would  interfere  with  recognized 
common  law  rights  and  relations, 
e.  g,,  the  authority  of  parents  over 
minor  children:  Com'th  v.  Downes^ 
24  Pick.  (Mass.)  227. 

»M  i«  Attempts  in  covert  modes  to 
defeat  its  plain  provisions  must  be 
set  aside  with  the  same  certainty 
as  when  the  methods  are  open  ": 
per  Green,  J.,  in  Scran  ton  Sch. 
Distr.  App.,  118  Pa.  St.  176, 
190-1. 

"»  Cain  V.  Goda,  84  Ind.  209. 
But  see  State  v.  Yard,  42  N.  J.  L. 
857,  and  State  v.  Ryno,  (N.  J.)  9 
Centr.  Rep.  80,  that  a  constitu- 
tional objection  to  an  act  may  be 
cured  by  subsequent  enactment 
in  the  form  of  an  amendment  or 
supplement.    See  Addenda. 

"•  Apple  V.  Crawford  Co.,  108 
Pa.  St.  80O. 
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inliibiting  municipal  corporations  from  loaning  tbeir  credit, 
renders  unlawful,  as  a  mere  attempt  at  evasion,  the  purchase 
bj  a  municipal  corporation  of  a  judgment  held  by  a  third 
part  J  against  its  creditor,  the  object  of  the  transaction  being 
to  enable  such  third  partj  to  collect  his  claim  against  his 
debtor  through  the  corporation's  right  to  set  it  oS  against  the 
latter's  claim  upon  it/**  A  prohibition  of  special  legislation 
relating  to  the  affairs  of  counties,  is  yfolated  by  an  act 
excluding  perpetually  from  its  operation  counties  containing 
more  than  a  designated  and  less  than  another  designated 
number. of  inhabitants.*" 


"'  Barley's  App.,  103  Pa.  St. 
273 

"«  Morrison  v.  Bachert,  112  Pa. 
fit.  322.  Such  exclusion  deprives 
the  net  of  the  character  of  a  legiti- 
mate act  for  classification  :  Ibid.  ; 
as  to  the  general  admissibility  of 
which,  under  a  restraint  upon 
special  legislation,  see  New  York 
V.  Squire,  (N.  Y.)  10  Ccntr.  Rep. 
437 ;  Roup^s  Case,  81  Pa.  St.  (32  S.) 
911;  State  v.  Hudson,  44  Ohio  St. 
137;  Cooley.  C.  L..  153,  note  4. 
The  case  of  New  York  v.  Squire, 
supra,  goes  a  step  further,  and 
declares  an  act  relating  to  telegmph, 
etc.,  companies,  *'  in  any  incorpo- 
rated city  in  this  state,  having  a 
population  of  500,000  or  over," 
unobjectionable  on  the  score  of  pri- 
vate or  local  legislation.  "This 
act,"  it  is  said  at  p.  440,  *  *  is  general, 
in  its  terms  applying  to  all  cities  in 
the  state  of  a  certain  class,  and  to 
every  corporation  carrying  on  a 
business  requiring  the  use  of  elec- 
trical wires  or  conductors  in  such 
ci  ties. "  Compare  the  decision  of  the 
Supreme  Ct.  of  Pa.,  in  Weinman  v. 
Pass.  Ry.  Co.,  11  Cenlr.  Rep.  54, 
where  an  act  for  the  incorporation, 
etc.,  of  street  railway  companies  in 
cities  of  the  second  and  third 
classes,  was  held  unconstitutional 
as  beinff  special  legislation.  '*It 
selects,  says  the  court,  at  p.  58, 
'  *  such  companies  as  may  be  located 
in  cities  of  the  second  and  third 
class  and  makes  special  provisions 
for  them,  while  all  the  [other] 
street  railway  companies  remain 
under  the  operation  of  thp  general 


law.    This  Is  Just  what  the  Con- 
stitution   declares    shall    not   be 
done.     In  Morrison   v.    Bachert, 
supra,  '  the      phrase      "affairs" 
was    held    to    be    designedly     a 
broad  one,  and  not  to  be  restricted 
in  its  meaning  so  as  to  exclude 
the  case  of  a"  statute    regulating 
the    fees    of    a    county     oflQcer. 
See  Eitel  v.  State,   83  Ind.  201, 
where  a  prohibition  of  local  legis- 
lation,   "regulating    county    and 
township  business,     was  held  not 
to  affect  an  act  erecting  a  criminal 
court  for    a    particular    county. 
Compare,  under  the  provision  re- 
ferred to,  as  to  "affairs"  of  coun- 
ties, etc.,    the   decisions   of    the 
Supreme  Court  of  Pennsylvania, 
declaring  unconstitutional,  as  an 
attempted   evasion,    the   acts    of 
18  Apr.  1878,  and  12  June.  1879, 
providing  for  the  holding  of  courts 
in  certain  cities  of  the  common- 
wealth, the  cities,  in  the  former 
act,  being  classified  geograplucally, 
in  the  latter  according  to  the  pop- 
ulation of  the  counties  in  wliich 
they  might  be  located  :  Com'th  v. 
Patlon,  88  Pa.  St.  258 ;  Scowden's 
App. ,  96  Id.  422.     As  to  evasions 
of   constitutional    provisions   for- 
bidding the  introduction  of  bills  in 
the  Legislature  beyond  a  certain 
time,  by  introducing,  in  due  sea- 
son,   a  sham  bill,  and  after   the 
expiration  of  the  period  allowed 
for  presenting  new  bills,  amending 
it  so  as  to  produce  an  entirely  new 
enactment,  see  Cooley,  0.  L.,  167. 
notes. 
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there  be,  within  the  territorial  limits  of  any  particular  state, 
any  question  of  excess  of  power,  were  it  not  for  the  eflEect 
of  the  federal  constitution  as  the  supreme  law  of  every  state, 
to  which,  within  the  scope  of  its  provisions  and  operation, 
not  only  the  statutes,  but  equally  the  constitution,  of  the 
state  must  be  subordinate."*  It  follows,  that,  just  as  statutes 
must  be  construed  with  reference  to  constitutional  provisions 
in  pari  materia,  so  the  provisions  of  state  constitutions  must 
be  construed  with  reference  to  provisions,  upon  the  same 
subject,  of  the  federal  constitution,  national  treaties,  and 
congressional  enactments,  and  must,  if  possible,  be  so  inter- 
preted as  not  to  conflict  with  the  same."'  Thus,  for  example, 
a  provision  of  a  state  constitution  declaring  mortgages  to  be 
an  interest  in  land,  for  purposes  of  taxation,  was  construed  to 
have  a  prospective  operation  only,  in  order  not  to  conflict 
with  the  provision  of  United  States  constitution  against  the 
impairing  of  contracts."* 

§  524.  Presamption  against IoJiutioe,Abeardlty,  etc. — [Even  less 
than  in  the  case  of  a  statute,  can  courts  be  permitted,  in  the 
construction  of  a  constitution,  to  vary  or  annul  a  plain  pro- 
vision on  the  ground  that  it  works  injustice,  hanlship  or  in- 
convenience."* Limited  as  is  the  judicial  discretion  in  the 
treatment  of  legislative  enactments,***  it  is  still  more  restricted 
when  dealing  with  the  fundamental  law  of  the  state."'  As 
a  general  rule,  it  may  be  asserted,  that,  in  interpreting  a  re- 
strictive or  permissive  provision  of  the  constitution,  whose 
language,  undeiiitood  in  its  ordinary  and  obvious  sense,  pre- 

ing  from    holding  any  office    of  II.   Treaties ;    III.    Acts  of  Con- 

bonor  of  profit  an^  person   who  gress;    IV.   The  Constitutions  of 

fight  n  duel,  etc.,  is  said  by  Mr.  the  several  States;  V.  State  8tat- 

Buckalew.  C«»nst.  of  Pa.,  p.  233,  utes  ;    VI.  By-laws  of  Municipal 

clearly  lo  con lemplate  •*  an  extra-  Corporations."     See,    also,    Flint 

territorial     com  mission      of     the  River,  etc.,  Co.  v.  Foster,  6  Ga. 

offence"  of  ducliin?.  etc.,  as  well  194,  204,  there  referred  to 

as  the  offence  committed  within  ***  And  the  decisions  of  the  fed- 

the  si:itc.      Nor  docs  the  disquali-  eral  courts  are  controlling  as  to 

fication  depend  upou  a  conviction,  the  interpretation  of  the  fedenil 

norc in  it  be  removed  by  executive  constitution,  etc.:  Bish.,   Wr.  L. 

pardon:     Ibid.;     and     the    word  §  35b;  Cooley,  C.  L.,  15. 

"oflico"  includes  membership  in  ***  Beckman  v.  Skaggs,  69  Cal 

the  Legislature  :  Ibid.  541.     See  supra,  note  12. 

»»«  See  Bish.,  Wr.  L.,  g§  11,  12,  »»  See  Cooler.  C.  L.,  b7. 

giving,  in  §  11,  the  order  of  pre-  »»•  Ante,  §§  263,  266. 

cetlcuee    as    follows :     "I.    The  "'  Greencastle  Tp.  v.  Black.  5 

constitution  of  the  United  States;  Ind.  657 

47 
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sonta  a  definite  and  intelligible  meaning,  the  courts  have 
nothing  to  do  with  anj  argument  drawn  from  the  conae- 
qnences  likely  to  ensue  the  acceptation  of  such  meaning, 
with  a  view  to  bending  the  constitution  to  the  one  side  or 
to  the  other."'  Nor,  on  the  other  hand,  in  determining 
whether  a  certain  power  falls  within  the  limits  of  the  consti- 
tutional grant,  whether  an  act  of  the  Legislature  is  constitu- 
tional or  not,  can  the  courts  look  bcjond  the  instrument  for 
the  grounds  of  their  decision,  of  which  tlie  general  princi- 
ples of  justice,  liberty,  right  or  political  wisdom,  not  contained 
or  expressed  in  the  constitution,  can  be  no  proper  elements.'* 
It  is  for  this  reason  that  it  has  become  a  maxim  of  the  law 
that  a  statute  cannot  be  declared  unconstitutional  unless  it  is 
plainly  shown  to  offend  against  some  specific  provision,  or 
necessarily  implied'*' prohibition,  and  that  to  doubt  is  to  sus- 
tain the  act."*  "  We  do  not  say,  however,  that,  if  a  clause 
should  be  found  in  a  constitution  which  should  appear  at 
first  blush  to  demand  a  construction  leading  to  monstrous 
and  absurd  consequences,  it  might  not  be  the  duty  of  the 
court  to  question  and  cross-question  such  clause  closely,  with 
a  view  to  discover  in  it,  if  possible,  some  other  meaning  more 
consistent  with  the  general  purposes  and  aims  of  these  in- 
struments.""* Indeed,  it  has  been  intimated  that  the 
received  sense  and  literal  meaning  of  words,  where  that 
sense  and  meaning  involve  absurdity,  contradiction,  injustice 
or  extreme  hardship,  may,  with  great  caution,  be  slightly 
bent  to  a  sense  in  harmony  with  the  intention  of  the  fram- 
ers ;"'  and,  as  has  been  seen,  the  injunction  of  literal  inter- 
pretation is  usually  coupled  with  the  condition  that  it  lead 
to  no  absurdity."*  Whatever  may  be  the  true  limits  of  this 
rule,  it  cannot  bo  doubted  that  it  has,  in  some  cases,  been 
acted  upon,  and  the  unreasonableness  of  an  interpretation, 


>»  Ibid.;  Oakley  v.  Aspinwall.  8 
N.  Y.  547;  Weill  v.  Kenfleld,  64 
Cal.  Ill;  Wayne  Co.  v.  Detroit.  17 
Mich.  890;  Blory,  Const.,  §  426; 
Cooley,  0.  L.,  87. 

"*  Bbarpless  v.  Philadelphia,  21 
Pft.  St.  147;  Scowden's  App.,  96 
Id.  422,  425. 

»«  See  Cooley,  C.  L.,  208;  Page 
V.  Allen,  58  Pa.  St.  338,  345,  846. 


"'  Sharp] eaa  v.  Philadelphia, 
Bupra  ;  Cooley,  C.  L.,  88,  192-2221 

"« Id.  87-88. 

><•  Taylor  v.  Taylor,  10  Minn. 
107,  where,  to  avoid  such  results, 
a  majority  of  those  actually  voting 
was  held  to  he  a  majority  of  the 
electors  required  hy  the  constitu- 
tion. 

»^  See  ante,  §§  607, 509. 
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if  not  the  sole  gronod,  has  at  least  been  made  one  of  the 
grounds  of  its  rejection.  Under  a  provision  forbidding  the 
enactment  thereafter  of  any  law  creating,  renewing  or  ex- 
tending the  charter  or  privileges  of  more  than  one  corpora- 
tion, it  was  said  that  a  literal  constrnction  contended  for, 
woald  have  the  effect  of  prohibiting  the  passage  of  any  law, 
e.  g^j  permitting  two  railroads  to  connect  their  works,  or 
two  coanties  to  make  a  contract  between,  them,  or  giving 
new  powers  to  a  whole  class  of  corporations ;  and  the  court 
added :  ^'  We  must  keep  clear  of  these  absurdities,  if  we  can 
do  so,  without  allowing  the  constitutional  injunction  to  be 
disregarded/'"*  A  provision  of  a  constitution  declared  that 
the  debt  of  no  municipality  should  ever  exceed  seven  per 
cent,  of  the  assessed  value  of  the  taxable  property  therein, 
nor  should  any  municipality  incur  any  new  debt  or  increase 
its  indebtedness  to  an  amount  exceeding  two  per  cent,  of 
such  assessed  value,  without  the  assent  of  the  electors  thereof 
at  a  public  election.  It  was  held  that  the  proper  construc- 
tion of  the  provision  must  bo  to  forbid,  except  when 
sanctioned  by  such  an  election,  the  increase  of  indebtedness 
to  an  amount,  which,  added  to  the  existing  indebtedness, 
would  exceed  two  per  cent.  **  The  argument  that  ignores 
the  aggregate  indebtedness  and  considers  the  addition  only, 
proves  too  much.  It  would  nullify  the  right  of  electors  to 
vote  on  the  question  of  increase  altogether.  By  successive 
steps,  each  less  than  two  per  cent.,  the  city  might  have  the 
aggregate  indebtedness  reach  seven  per  cent,  without  a  vote 
of  the  electors.  Up  to  that  per  centum  the  city  would  deny 
the  right  of  the  electors  to  vote  on  the  question  of  increase, 
and  beyond  that  per  centum  the  Constitution  itself  prohibits 
any  increase."***  A  provision  securing  to  one  accused  of  a 
crime  the  right  of  a  public  trial,  does  not,  upon  the  same 
ground  of  absurdity,  abridge  the  power  of  the  trial  court  to 
expel  a  boisterous  and  insubordinate  audience,  and  protect  an 

* 

>^  Moers  v.  Reading,  21  Pa.  8t.  in  the  case,  left  the  exact  force  of 

188.  201,  per  Black,  0.  J.    The  it  undecided.    Bee  ante.  §  618. 

proTision  was  held,  in  this  case.  **•  Wilkes-Barre's  App.,  109  Pa. 

not  to  apply  to  political  corpora-  St.  554,  559;  and  see  Milleretown 

lions,  which,  being  the  only  point  v.  Frederick,  114  Id.  485. 
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inti iiiidated  and  embarrassed  witness.'**  A  provision,  requir- 
ing the  awarding  of  contracts  to  the  lowest  bidder,  on  ade- 
quate Bccnrity,  was  constrned"*  as  giving  a  discretion  to  the 
officers  charged  with  the  doty  of  acting  nnder  it,  to  determine 
who  was  tlio  lowest  bidder  and  what  was  adequate  security, 
in  a  manner  similar  to  the  construccion  put  upon  analogous 
statutory  requirements.***  The  provisions  contained  in  many 
state  constitutions  confining  the  legislation  embodied  in  any 
one  statute  to  a  single  subject,  to  be  expressed  in  its  title, — 
provisions  directed  against  the  practice  of  log-rolling  legisla- 
tion and  smuggling  bills,  are,  upon  similar  principles,  given 
an  effect  not  calculated  to  embaiTass  the  Legislature  by  mak- 
ing laws  unnecessarily  restrictive  in  their  scope  and  operation, 
and  thus  multiplying  their  number."*  "  The  general  pur* 
pose  of  these  provisions  is  accomplished  where  a  law  has  but 
one  general  object,  which  is  fairly  indicated  by  its  title.""* 
It  '*  would  not  only  be  unreasonable,  but  would  actually 
render  legislation  impossible,"  to  give  them  a  strict  literal 
interpretation  which  would  '^  require  every  end  and  means 
necessary  or  convenient  for  the  accomplishment  of  this 
general  object,  to  be  provided  for  by  a  separate  act  relating 
to  that  alone."*" 

§  525.  Presamption  against  RetroipectlTe  Operation. — [The 
genius  of  our  law  is  opposed  to  retrospective  legislation,  and 
the  game  presumption  that  militates  against  a  construction 
that  would  give  such  effect  to  a  statute,  requires,  as  a  general 
rule,  and  in  the  absence  of  a  clear  expression  or  necessary 
implication  of  a  design  to  the  contrary,  that  constitutional 
provisions  be  regarded  as  intended  to  have  a  prospective 
operation."*     Such  a  construction  is,  of  course,  imperative  in 

14^  GrimmcU  v.  Btato,  23  Tex.  and  of  similar  requirements  con- 

App.  86.  cerninff     amendmeuts      to     acts 

'•**  People  V.  Fay,  8  Laos.  (N.  Y.)  impliedl]^     amending    others    by 

898.  transferring  duties,  Ibid.,  note;  as 

1^*  Ante,  §  249.  to  the  inlerprelation  of  tbe  word 

"» Atty.-Gen.     v.    Weimer,    69  "necessary^    in    a    constitution 

Mich.  680.  under   similar   considerations    of 

"*  Cooley,  C,  L.,  178.  convenience,  etc.,  see  Baltimore  v. 

1"  Ibid.     See  as  to  this  subject  State,  15  Md.  876,  478.    See,  also, 

in  dctnil.  Id.,  170-188.    As  to  the  supra,  notes  24,  26. 
inapplitjibility  of  the  constitutional         '"Cooley,  C.  L.  76;  Blsb.,  Wr. 

requirements  concerning    repeals  L.,    ^   92a.    Comp.    Buckner   v. 

to  implied  repeals,  see  ante,  %  191,  Street,  1  DilL  248,  where  the  rule 
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a  Btate  conBtitntion,  where  the  contrarj  effect  would  antagon- 
ize some  provision  of  the  federal  constitntion.'**  On  the 
other  handy  as  in  statutes,  so  in  constitutions,  provisions 
affecting  the  remedy  merely  are  held  to  be  retroactive/** 
Nor  is  that  an  objectionable  retroaction  which  simply  draws 
some  of  the  elements  for  its  operation  from  the  past/**  So, 
a  provision  against  increasing  or  diminishing  the  powers  of 
corporations  by  special  laws,  applies  as  well  to  corporations 
in  existence  at  the  adoption  of  the  constitution,  as  to  those 
subsequently  created.*" 

§  526.  strict  OonBtraction.— [A  constitution  is  'intended 
for  the  benefit  of  the  people,  and  must  receive  a  liberal 
construction.'"**  "  The  principle  of  strict  construction  would 
frustrate  important  provisions  in  every  newly  constructed 
frame  of  government.'"**  Such  is  the  general  rule,  the  key- 
note, as  it  were,  of  all  interpretation  of  constitutional  provis- 
ions, and  is  in  harmony  with  the  principles  already  discussed. 
No  exception  to  it  can  be  tolerated  on  the  ground  that  the 
provision  under  discussion  contravenes  the  common  law.'** 
But  a  distinction  must  be  drawn,  concerning  the  strictness 
and  liberality  of  construction,  between  state  constitutions  and 
the  federal  constitution,  the  former  only  being  entitled  to  a 
liberal,  the  latter  subjected  to  a  strict,  construction  in  respect 
of  the  povvers  recognized  in  the  government  by  the  one,  and 
delegated  to  it  by  the  other.***     And,  where  a  provision, 

against  retroaction,  so  as  to  divest  upon  corporations  previously  ezist- 
vested  ricrlits  of  property  was  held  Ing,  of  a  provision,  in  a  new  con- 
inapplicable,  concerning  slaves  stitution,  subjecting  corporatipns 
and  slave-contracts,  to  the  inter-  invested  with  the  rip^ht  of  eminent 
prctntion  of  the  thirteenth  Amend-  domain,  to  liability  for  consequen- 
ment  of  the  U.  8.  constitution,  tial  damages  resulting  from  its 
And  see  dictum  of  Deo  to,  J.,  in  exercise.  Comp.  Pa.  K.  R.  Co.  v. 
Oliver  Lee  &  Co's  B'k,  21  N.  Y.  9,  Lippinoott.  116  Pa.  St.  472. 
12.  as  to  the  inapplicability  of  the  *"  Morrison  v,  Bacbert,  112  Pa. 
principle  to  the  construction  of  St.  822.  829. 
constitutional  provisions  in  gene-  "•  Com'th  v.  Clark,  7  Walts  ft 
ral.     Comp.  also,  post,  §  540.  S.  (Pa.)  127. 132.    For  instances  of 

'^  Beck  man  v.  Skaggs,  59  Cal.  what  may,  in  a  sense,  be  termed 

541,  ante,  §  523.  strict  construction,  see  supra,  notes, 

^^^  See  Cusic  v.  Douglas,  8  Ean.  9.  24,  20.  83.  64,  §  518  and  notes, 

128.  post.  ^  526.  §§  520  and  522  and  notes. 

"•  Sec  ante.  §  280.  »«  Ante,  §  520,  note. 

»"  State    V.    Wilson,    12    Lea  "»  Weister  v.  Hade.  62  Pa.  St. 

(Tenn.)246.      And  see  to  similar  474,  and    cases  there    reviewed: 

effect,  Pa.  R.  R  Co.  v.  Duncan,  Cooley,  Const.  L.,  10 ;  post,  §  585. 
Ill  Pa.  St.  352,  as  to  the  operation 
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general  in  its  language  and  objects,  is  followed  bj  a  proviBO, 
the  rule  applicable  to  such  cases  occurring  in  statutes***  has 
been  applied  to  constitutions,  viz. ;  that  the  proviso  is  to  be 
strictly  construed,  as  taking  no  case  out  of  the  provision  that 
does  not  fairly  fall  within  the  terms  of  the  proviso,  the  latter 
being  understood  as  carving  out  of  the  provision  only  speci- 
fied exception,  within  the  words  as  well  as  within  the  reason 
uf  the  former.**"  Thus,  where  a  provision  of  a  constitution 
declared  that  no  person  should  be  excluded  as  a  witness  in  a 
civil  suit,  because  of  being  a  party  to  it,  or  interested  in  the 
issue  to  be  tried,  but  added,  by  way  of  proviso,  that,  in  actions 
by  or  against  executors,  administrators,  or  gnardians,  in  which 
jndgine;it  might  be  rendered  for  or  against  them,  neither 
^*  party  "  should  be  allowed  to  testify  against  the  other,  as  ta 
any  transaction  with,  or  statement  of,  the  testator,  intestate, 
or  ward,  unless  called  by  the  opposite  part}',  it  was  held  that 
one  who  had  an  interest  in  the  issue  of  the  suit,  but  was  not 
SL party  to  it,  was  not  within  the  proviso,  and  hence  compe- 
tent to  testify  under  the  general  clause/**  So,  a  clause  in  a 
constitution  saving  and  continuing,  as  if  no  change  had  taken 
place,  all  ^'snits,  rights,  actions,  prosecutions,  recognizances^ 
contracts,  judgments  and  claims,"  was  held  not  to  preclude 
a  change  of  remedy  in  anj'  of  these  matters,"*  And  a  similar 
strict  construction  was  placed  upon  a  constitutional  provision 
conferring  upon  certain  courts  the  power  to  relieve  persons, 
under  specified  conditions  and  upon  proceedings  designated 
tlierein,  from  political  disabilities  declared  against  them  by 
a  previous  section  of  the  same  article.*** 

§  527.  Usage,  OontemporaneooB  and  Iaagislativ«  Oonstmctlon. 

— [A  like  weight  as  is  attributed  by  the  courts  to  long  usage 
and  authoritative  contemporaneous  construction  in  the  inter- 
pretation of  statutes,  attends  the  same  in  the  interpretation 
of  constitutional  provisions."*      A    practical  constraction 

*•  Ante,  §  186.  preceding  case. 

1"  Mclliio  V.  Holcomb,  46  Ark.  »•»  Ciisic  v.  Douglos,  8  Kan.  19& 

806.  Comp.  ante.  §  625. 

»«  Ibid.    Pee  Potter  v.  Nat.  B'k,  »••  SUite  v.   WoodBon.  41  Mo. 

103  U.  8.  103,  for  a  decision  to  the  22;. 

8ame  effect   or    U.   S.   Rev.   St.,  "'  Cooley,  C.  L.,  81-85  ;  Bish. 

§  858,  of  precisely  similar  tenor  as  Wr.  L.,  §  104  ;  Sedgw.,  662,  and 

the  provision  referred  to  in  the  cases  cited  in  places  referred  to. 
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placed  upon  a  constitutional  provision  by  the  judiciary  acting 
nnder  it,  e,  g.y  the  practice  of  the  judges  of  the  Supreme 
Court  of  the  United  States  to  sit  as  circuit  judges,"*  running 
back  to  the  very  inception  of  the  federal  judicial  system, 
was  held  to  be  a  "  contemporary  interpretation  of  tlie  most 
forcible  nature,"  and  conclusive  of  the  legality  of  the 
practice.***  Of  similar  weight  and  dignity  is  the  construction 
placed  by  the  political  departments  of  the  government  upon 
constitutional  provisions  under  which  they  are  charged  with 
acting.'**  And  the  greatest  deference  is  shown  by  the  courts 
to  the  interpretation  put  upon  the  constitution  bj'  the  Legis- 
lature, in  the  enactment  of  laws  and  other  practical  applica- 
tion of  constitutional  provisions  to  the  legislative  business, 
when  that  interpretation  has  had  the  silent  acquiescence  of 
the  people,  including  the  legal  profession  and  the  judiciary, 
and  especially  when  injurious  results  would  follow  the  dis- 
turbing of  it."*  The  deference  due  to  such  legislative 
exposition  is  said  to  be  all  the  more  signal  when  the  latter 
is  made  almost  contemporaneously  with  the  establishment 
of  the  constitntion,  and  may  be  supposed  to  result  from  the 
same  views  of  policy  and  modes  of  reasoning  that  prevailed 
among  the  framers  of  the  instrument  thus  expounded."*  An 
early  assumption  and  continued  exercise  by  the  Legislature 
of  the  power  to  grant  divorces  was  thus  held  to  establish  the 
existence  of  the  power  under  the  constitution  then  in  force  ;"* 
the  frequent  passage  of  laws  of  a  certain  description,  as 
conclusive  that  they  did  not  fall  within  the  prohibition  of  a 
particular  clause  in  the  constitution  ;"*  an  unbroken  practice 
of  passing  statutes  entitled  merely  as  "supplements"  to 
certain  other  acts,  and  giving  no  further  intimation  of  their 
contents,  as  settling  the  sufficiency  of  such  description  under 
a  provision   requiring  the  subject  matter  of  an  act  to  bo 

>«  Stuart  V.  Laird,   1  Cranch,  State,  16  Md.  876 ;  Cooley,  C.  L., 

209.  ubi  supra. 

»••  Ibid.  "«  People  v.  Wricrht.  6  Col.  93, 

"•  People  V.  La  Salle,  100  HI.  cit.    Sedt^w.  412;  People  v.  Green, 

495.  2  Wend.  (N.  Y.)  266,  274. 

>"  Moers  v.  Reading,  21  Pa.  St.  "»  Cronise  v.    Cronise,   64  Pa. 

188,  201:  State  Line.  etc..  H.  R.  St.  256,  260   (see  this   case   also, 

Co.*8  App.,  77  Id.  429;  Bingham  V.  ante,  §  617);   Bingham  v.  Miller, 

Miller,  17  Ohio,  445 ;  Johnson  v.  supra. 

R  R    Co.,  23111.  207;  Howell  v.  "*  Moers   ▼.    Reading,  supra; 

State,  71  Ga.  224 ;  Baltimore  v.  Johnson  y.  R.  R.  Co.,  supra. 
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expressed  in  the  title  f^  the  eastern  of  the  Legislature  to 
prohibit,  iu  one  bill,  the  sale  of  liquors  in  varioris  detached 
parts  of  the  state,  as  determining  snch  to  be  a  compliance 
with  the  constitutional  requirement  of  a  single  subject."* 
Indeed,  as  it  is  the  duty  of  the  court  to  uphold  a  statute  as 
constitutional,  if  this  can  possibly  be  done,*"  this  rule,  where 
the  meaning  of  a  constitutional  provision,  upon  the  conflict 
or  harmony  between  which  and  the  statute  under  construction 
the  validity  of  the  latter  depends,  is  not  perfectly  clear,  may 
require  the  court  to  put  a  construction  upon  the  constitution, 
in  consonance  with  the  legislation,  which  may  not  apparentlj* 
be  the  most  obvious  and  natural  meaning  of  the  language.*" 
Thus,  where  the  constitution  of  a  state  declared  that  the 
members  of  its  General  Assembly  should  receive  such 
"salary"  as  should  be  fixed  by  law,  and  no  other  compen- 
sation whatever,  and  an  act  was  passed  entitling  membera  of 
the  General  Assembly,  in  addition  to  a  fixed  compensation 
of  $1000  for  each  session  not  exceeding  one  hundred  days, 
to  a  further  compensation  of  $10  per  day  for  the  time 
necessarily  spent  after  the  expiration  of  the  hundred  days, 
the  court,  in  order  to  avoid  a  conflict  between  the  constitu- 
tion and  the  statute,  construed  the  word  "salary"  in  the 
former  as  synonymous  with  "  wages. 


??Kf 


»"  State  Line,  etc.,  R.  R.  Co*s. 
App.,  Bupra. 

"•  Howell  V.  State,  supra. 

»"  Ante.  §§  178-180. 

"8  Slack  V.  Jacob,  8  W.  Va.  613. 

"•  Com'tn  V.  Butler,  99  Pa.  St. 
535.  Where  the  constitution 
declared  that  "the  trial  and  deter- 
mination of  contested  elections 
of  .  .  .  all  public  officers  .  .  . 
municipal  or  local,  shall  be  by  the 
courts  of  law,"  under  general  laws  ; 
and  an  act  of  iissembly  provid(*d 
that  each  branch  of  ciiy  councils 
"shall  judge  of  the  qndlificfitions 
of  its  members,  and  contested  etec- 
tions  (See  note  195,  infra)  shall  be 
determined  by  the  courts  of  law," 
it  was  held  that  the  court,  which, 
by  general  law  bad  been  given  jui-- 
isdiction  in  cases  of  contested  elec- 
fiions  where  the  petition  alleged, 
and     specified     the     particulars 


wherein  it  was  claimed,  that  the 
election  was  "  undue  and  illegal," 
bad  no  jurisdiction,  under  that  act» 
to  declare  vacant  the  scat  of  one 
who  was  duly  and  regularly  elec- 
ted a  member  of  councils,  but 
whose  election  was  contested  sim- 
ply upon  the  ground  that  he  was 
disqualified  for  holding  the  office : 
Auchenbach  v.  Seivert,  21  W. 
N.  C.  (Pa.)  849.  (Comp.  ante. 
§  420,  n.  21  :  that,  bowevcr.  a 
power  given  to  councils  to  judge 
of  the  election  of  its  members,  not 
in  terms  made  exclusive,  is  not 
final  so  as  to  oust  the  common  law 
jurisdiction  of  courts  by  quo  war- 
ran  lo,  see  Ibid. ;  and  so  where  the 
right  is  given  to  councils  to  judge 
of  the  **  qualifications,  elections 
and  returns  "  of  members :  State  v. 
Fitzgerald,  44  Mo.  425:  but  see 
ComHh  v.  Leech,  44  Pu.  St.  8.32). 
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§  528.  [It  is  obvious  from  the  instances  cited  of  the  appli- 
cation of  this  rule,  and  is  probably  universally  true,***  that, 
wherever  usage  or  legislative  practice  has  been  allowed  by 
the  courts  to  dictate  the  interpretation  of  a  constitutional 
provision,  the  meaning  of  the  latter  was,  at  least  to  some 
extent,  subject  to  a  reasonable  doubt.  Even  the  construction 
adopted  and  acted  upon  by  the  Legislature,  whilst  always 
entitled  to  weight  an^  respectful  consideration,  is  not  binding 
U}X)n  the  courts  ;***  nor  is  the  fact  of  a  long  recognition  of  a 
statute,  unquestioned  and  acted  upon  by  the  courts,  conchisive 
of  its  constitutionality/**  "  We  think  we  allow  to  contem- 
porary and  practical  construction  its  full  legitimate  force 
when  we  suffer  it,  where  it  is  clear  and  uniform,  to  solve  in 
its  own  favor  the  doubts  which  arise  on  reading  the  instru- 
ment to  be  construed  ;"  but  "  acquiescence  for  no  length 
of  time  can  legalize  a  clear  usurpation  of  power,  where 
the  people  have  plainly  expressed  their  will  in  the  constitu- 
tion, and  appointed  judicial  tribunals  to  enforce  it."*** 
"  Neither  the  debates  [in  the  constitutional  convention],  nor 
supposed  views  of  the  people,  nor  the  dictum  of  this  court," 
says  Mr.  Justice  Trunkey  in  a  recent  case,'**  "  nor  all  com- 
bined, can  set  aside  the  plain  meaning  of  a  constitutional 
provision ;  but  if  the  sense  of  a  clause  be  doubtful,  the  con- 
temporaneous understanding  is  material." 

§  529.  8Ure  DeclsiB.— [Where,  however,  an  authoritative 
judicial  decision,  involving  the  very  point  at  issue,  has 
declared  the  interpretation  of  a  constitutional  provision,  and 
that  interpretation  has  become  the  basis  of  property  and 
contract  rights,  the  rule  of  atare  decisis^  applicable  in  similar 
cases  to  the  interpretation  of  statutes,  is  recognized  also  in 
that  of  constitutions.'**  And  even  where  the  former  decis- 
ion is  so  clearly  erroneous  as  to  compel  its  rejection  by  a 
succeeding  court,  or  upon  subsequent  consideration,  in 
another  case,  it  remains  binding  upon  the  interests  involved 

>^  Bee  Coolej,  C.  L.,  85.  and  technical  defects  and  objec- 

"1  State  Line,  etc.,  R.  R.  Co's.  tions,  Oont.  Impr.  Co.  v.  Phelps, 

App.,  77  Pa.  8t.  429,  483.  47  Mich.  299. 

»w  Baltimore  v.    State,   15  Md.  '"Cooley,  C.  L.,  85. 

876.    But  see,  as  lo  mere  formal  '**  Pike  Co.  v.  Rowland,  94  Pa. 

»••  See  Cooley.  C.  L.,  5a-«6.  St.  288,  249. 
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and  adjudicated  in  the  controversy  in  which  it  was  pro- 
noanced.'**  It  is  proper,  in  this  connection,  to  note  a  case 
of  somewhat  peculiar  features,  whicli  goes  beyond  this  rule. 
A  liquor  law  passed  in  IS"*.")  l)y  tlie  Legislature  of  Indiana 
expressly  repealed  a  former  one  of  1853.  For  a  period  of 
three  years,  the  Supreme  Oourt  of  the  State  was  divided 
upon  tlie  constitutionality  of  that  part  of  the  act  of  1855 
which  inhibited  the  retailing  of  liqnoi*s ;  but  finally,  under  a 
new  orcranization«  declared  the  entire  act  of  1855  unconstitn- 
tional.  ''  Under  such  circumstances,*'  it  was  said,  "  it  woftld 
be  unjust — would  be  a  violation  of  all  principles  of  right — 
to  hold  that  the  act  of  1853  was  all  this  time  in  force,  and 
the  people  incurring  its  penalties.  It  would  make  the  law 
a  concealed  trap  to  catch  victims  ;"  and  accordingly,  it  was 
held  that  the  penalties  appointed  by  the  act  of  1853  were 
not  incurred  by  pereons  acting  contrary  to  its  provisions 
during  the  three  yeare  that  the  Supreme  Court  was  divided 
on  the  question  of  the  validity  of  the  act  of  1855.*** 

§  530.  Bffeot  of  Adoption  of  AcQudioatod  Provislom  of  Porm«r  or 
Other  OoQstltatioiii. — [As  a  statute  may  carry  with  it  the  con- 
struction of  its  phraseology  by  adopting  language  that  has 
acquired  a  definite  and  settled  meaning/**  so  the  incorporation 
into  a  new  constitution  of  language  and  provisions  contained 
in  a  former  one  of  the  same  state,  which  have  received,  nnder 
it,  a  judicial  construction,  is  regarded  as  an  adoption  of  the 
latter ;  for  such  language  or  provisions  must  be  presumed  to 


'««Id.  59-60. 

187  ingersoU  t.  State,  11  Ind. 
464.  465.  See  Ibe  criticism  of  this 
decision  in  Sedgw.,  at  p.  338,  note 
8,  wlicre  it  is  said  to  be  **  direclly 
opposed  to  all  correct  theory  of 
judicial  decision  and  of  its 
effects," — **a  weak  yielding  to  the 
apparent  Iiardship  of  the  case," — 
*•  worthless  as  a  precedent," — 
**  one  of  the  nirest  specimens  of 
judiciul  absurdity,"  etc.  It  is 
suggested  that  this  langUMge  is  too 
stroug.  To  doubt  the  constitu- 
tionality of  an  act  is  to  affirm  it : 
ante,  §  524.  Tiie  division  of  the 
court  and  the  consequent  failure 
to  declare  the  act  of  1855  uncon- 
stitutional were,  in  their  effect,  to 


all  intents  and  purposes,  except 
for  the  purpose  of  being  binding 
in  future  cfecislons,  an  affirmance 
of  its  validity.  The  act  of  1853 
was,  therefore,  repealed,  until  the 
final  decision  adverse  to  the  act  of 
1855  re-instated  that  of  1853.  Upon 
the  principle  above  stated  (see^  1, 
note),  applicable  to  statutes — and 
there  seems  to  be  no  reason  why  a 
different  rule  should  prevail  as  to 
constitutions — acts  done  before 
such  re-instatement  should  remain 
unaffected  by  it.  It  is  admitted, 
however,  that  the  weight  of  lecis- 
ion  IS  the  oihor  way.  See  Cooley, 
C.  L.,  224,  but  comp.  cases  cited 
th(>re  in  note  2. 
*»  Ante,  g§  867,  et  seq. 
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have  been  retained  with  knowledge  of  the  construction  placed 
upon  them,  and  the  conrts  will  feel  boand  to  adhere  to  it."* 
Thus,  where  a  conetitntion,  repeating  a  provision  of  a  former 
one,  authorized  the  Legislature  to  establish  "inferior  courts/* 
it  was  held,  following  the  interpretation  of  that  phrase  under 
the  earlier  constitution/**  that  it  was  intended  to  mean  courts 
whose  judgment  and  decrees  were  reviewable  by  an  appellate 
tribunal,  whether  the  latter  be  a  circuit  or  supreme  court, 
and  not  necessarily  courts  whose  jurisdiction  was  inferior  or 
limited  within  the  common  law  sense  of  the  term.*"  So, 
where  a  provision  in  a  new  constitution,  copied  from  that  of 
the  old  one,  gave  the  Legislature  the  right  to  tax  "  mer- 
chants, peddlers  and  privileges'^  the  latter  word  was  inter- 
preted, according  to  the  meaning  it  had  previously  acquired, 
as  signifying  the  exercise  of  an  occupation  or  business 
requiring  license. **•  And  similarly, — and  again  analogously 
with  the  case  of  statutes, — it  has  been  held,  that,  when,  in 
the  constitution  of  one  state,  provisions  contained  in  the 
constitutions  of  other  states,  where  they  have  received  a 
settled  judicial  or  legislative  interpretation,  are  adopted  in 
language  identical  or  synonymous,  that  interpretation  ia 
deemed  to  be  adopted  with  them.""  But  the  adoption  of 
such  an  interpretation  does  not,  of  necessity,  adopt  its  appli- 


>«»  Exp.  Roiindtree,  61  Ala.  43. 

^^  Sec  Nugent  t.  State,  18  Ala. 
621. 

"*  Exp.  Rouadtree,  sapra. 

*•*  Jenkins  v.  Ewin,  8  Heisk. 
(Tenn.)  456  ;  Wiltse  v.  State,  Id. 
544. 

^^^  Daily  v.  Swope,  47  Miss.  867; 
Walker  v.  Oincinnuti,  21  Ohio  St. 
14  ;  Leavenworth  Co.  v.  Miller,  7 
Kan.  479  ;  Hess  v.  Pegg,  7  Nev. 
23;  Bish.,  Wr.  L.,  §  M'>  Cooley. 
C.  L.,  64,  where  thi?  rule  seems 
to  be  put  upon  a  principle  at  least 
akin  to  that  of  stare  decisis. 
In  Daily  v.  Swope,  supra,  it  is  put 
upon  the  ground  that  the  framers 
of  the  constitution  must  be  pre- 
sumed to  have  been  conversant 
with,  and  to  have  intended  to 
adopt  the  construction  put  upon 
the  provisions  transcribed  in  the 
state,  from  whose  constitution  they 
were  borrowed.      Neither  of  these 


groonds  seems  satinfactorily  to  ex- 
plain, or  justify  the  existence  of, 
the  rule  under  discussion.  The 
principle  of  stare  decisis  applies 
with  force  only  to  the  decisions 
of  the  same  court  or  Jurisdiction 
Cooley,  C.  L.,  ubi  supra  ;  and  it  is 
not  as  important  to  nnd  out  what 
the  f  rnmcrs  of  a  constitution  had  in 
their  minds,  as  to  ascertain  what 
the  people  intended  when  they 
adopted  it.  It  would  certainly  he 
a  violent  presumption  to  attribute 
to  them  a  knowledge  of,  and  an 
intention  to  adopt,  the  construction 
put  upon  particular  provisions  of 
the  constitution  in  the  jurisdictions 
from  which  they  have  been  bor- 
rowed. No  doubt,  such  decisions 
are  entitled  to  respect.  But  there 
seems  to  bo  no  recognized  princi- 
ple, in  law  or  in  common  sense, 
upon  Avhich  they  can  reasonably 
be  given  a  higher  force. 
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cation.  Thas,  where  the  coarts  of  Indiana  had  determined, 
that,  under  a  certain  provision  of  the  constitution  of  that 
state,  special  or  local  laws  could  not  be  enacted  by  the  Legis- 
lature where  a  general  law  could  be  made  to  accomplish  the 
purpose, — whilst  that  interpretation  was  adopted  by  the 
courts  of  Nevada  upon  an  incorporation  of  the  same  pro- 
vision in  the  constitution  of  the  latter  state,  its  application 
by  the  Indiana  courts  to  the  subject  of  the  removal  of  a 
county  seat,  was  not  accepted  by  those  of  Nevada.'** 

§  531.  Change  of  Ziangaage.— [Slight  changes  in  the  phrase- 
ology of  a  later,  as  compared  with  that  of  an  earlier,  provis- 
ion would  seem,  on  account  of  the  necessary  generality  of 
language,  to  be  of  even  less  significance  in  a  constitution 
tlian  in  a* statute."*  Thus,  in  Pennsylvania,  the  constitution 
of  1776  provided  that  "  the  members  of  the  General  Assembly 
shall  receive  such  wages  and  mileage  for  regular  and  special 
sessions,  as  shall  be  fixed  by  law ;"  the  constitution  of  1790 
changed  the  word  "  wages  "  to  '*  compensation  :'"•*  "  the 
senators  and  representatives  shall  receive  a  compensation  for 
their  services  to  be  ascertained  by  law  ;"  the  constitution  of 
1838  left  this  clause  unaltered ;  but  that  of  1874  provided 
that  ^'  the  membci*s  of  the  General  Assembly  shall  receive 
such  salary  and  mileage  for  regular  and  special  sessions  as 
shall  be  fixed  by  law,"  and  added :  ''  and  no  other  compensa- 
tion whatever."  It  was  held  that  the  phraseology,  throughout, 
was  substantially  synonymous;  that  the  change  therein  was 


*•*  Hess  V.  Pcgg,  supra. 

»»See  anto.  g§  378,  et  seq. 
Where  the  earlier  constitution  hud 
made  each  branch  of  the  Le^^isla- 
ture  the  ludgc  of  the  "qualifica- 
tions" of  its  members,  and  tlie 
hitcr  authorized  it  to  judge  of  '*  the 
election  and  qualifications  "  of  the 
members,  it  was  said  :  *'  While  the 
addition  of  the  word  "election" 
may  not  give  to  the  house  any 
power  which  it  might  not  have 
exercised  under  authority  to  Judge 
ot  the  "qualifications  "  of  its  mem- 
bers, it  clearly  shows  an  intention 
not  to  restrict  the  legi:?Iative 
power  :"  Re  Cnnt.  Election  of 
McNeill,  111  Pa.  St.  235,  241.  But 
see  note  ITO.     From  the  adoption 


in  the  Pa.  Const,  of  1874,  of  the 
provision  of  the  earlier  constitution 
imposing  disqualifications  upon 
persons  concerned  in  duelling, 
with  the  omission,  however,  of  the 
clause  contained  in  the  earlier : 
"  but  the  Executive  may  remit  the 
said  offence  and  all  its  disqualifica- 
tions," it  is  inferred  that  the  dis- 
qualification pronounced  by  the 
constitution  of  1874  is  not  subject 
to  removal  by  executive  pardon: 
Buckalew,  Const,  of  Pa.  233. 

"•  •*  Doubtless,  because  they 
thought  it  a  word  more  befitting 
the  dignity  and  importance  of  the 
oflice  :"  Com'th  v.  Butler,  99  Pa. 
St.  585,  541. 
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not  intended  to  malre  any  change  in  the  rnle ;  and  that 
conscqnentlj  an  act  fixing  the  salary  of  members  of  the 
Legislature  at  $1000  for  a  session  of  a  hnndred  days,  and 
allowing  an  additional  compensation  of  $10  per  day  for  the 
time  necessarily  spent  in  service  after  the  expiration  of  the 
hnndred  days,  was  not,  as  to  the  latter  provision,  a  violation 
of  the  constitution.'"  Similarly,  the  diflfcrencef  between  the 
phraseology  of  a  saving  clause  in  an  amended  constitution, 
providing  that  all  laws  not  inconsistent  therewith,  all  rights, 
actions,  etc.,  should  '^  continue  as  if  the  said  alterations 
and  amendments  had  not  been  made,^'  and  that  of  a  sub- 
sequent new  constitution,  ^^  as  if  this  constitution  had  not 
been  adopted,"  was  treated  as  insignificant  in  the  determin- 
ation of  the  question  whether  or  not  the  latter  was,  simi- 
larly  to  the  former,  to  be  regarded  as,  in  fact,  a  mere  amend- 
ment of  the  constitution  previously  in  force."* 

§  532.  ABBociated  Words  and  OlaosM. — [Principles  of  com- 
mon sense,  applicable  to  the  construction  of  statutes,  are,  of 
course,  equally  applicable  to  that  of  constitutions.  Such  is 
the  rule  embodied  in  the  phrase  noscuntur  a  sooiis.^**  Thus, 
in  a  provision  that  ''  county  officers  shall  consist  of  sheriifs, 
prothonotaries,  registers  of  wills,  recorders  of  deeds,  com- 
missioners, treasurers,  surveyors,  auditors  or  controllers,  clerks 
of  the  courts,  district  attornej's,"  etc.,  it  was  said  that  "  the 
fair  import  of  the  language  *  auditors  or  controllers,'  admits 
of  one  construction  only.  It  assumes  that  each  substantially 
exercises  the  same  powers  and  performs  the  same  duties."*" 
As^ain,  the  fact  that  the  words  giving  the  governor  the  power 
of  tilling  vacancies  in  offices  were  coupled  with  words  indi- 
cating the  necessity  of  the  senate's  acting  thereon,  would 
show  that  only  vacancies  in  such  offices  as  require  the  senate's 
confirmation  were  intended.***     A  provision  requiring  muni- 


'•^  Ibid.  See.  also.  Id.,  p.  543. 
as  to  "  salary  "  and  *'  fixed  salary," 
occurriug    id   the  same   constita- 

tiOD. 

"8  Allcjrheny  Co.  v.  Gibson.  90 
Pa.  6l.  897.  406.  Comp.  ante,  § 
520. 

»••  Anio,  §  400. 

^  Tagpart  v.  Com'th.  102  Pa. 
St.  854.  804.    Consequently,  when 


those  powers  and  duties  are  co  ex- 
tensive with  the  county,  by  wliat- 
ever  name  the  officer  performing 
them  may  be  designated,  he  i.s  a 
county  officer, — e,  g.,  a  "city 
controller,"  in  a  city  co-extensive 
with  a  county  of  the  same  name  : 
Ibid. 

w»  Com'th  V.  Callen,  101  Pa.  St. 
875. 
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oipalities,  when  incarring  indebtedness,  to  provide  for  the 
collection  of  an  annual  tax  ^^  sufficient  to  pay  the  interest  and 
also  the  principal  thereof  in  thirty  yearo,"  clearly  applies  only 
to  an  indebtedness  which  is  contracted  by  the  manicipality 
itself,  and,  for  some  definite  period,  is  interest-bearing,  and 
not  to  incidental  and  ordinary  expenses,  e.  ^.,  for  the  making 
and  repairing  of  township  roads.**"  And  so,  where  the 
limitations  contained  in  the  first  clause  of  a  section  clearly 
related  only  to  the  conferring  of  rights  upon  individuals, other 
similar  limitations  contained  in  the  second  clause  were  held 
to  be  manifestly  directed  to  the  same  object,  and  not  to  apply 
to  municipal  corporations.***  Nor  would  a  provision  for- 
bidding the  creation,  renewal  or  extension  of  charters,  in  a 
section  relating  to  corporations ''  with  banking  or  discounting 
privileges,"  extend  to  such  as  had  no  such  powers,  e,  ^.,  to 
municipal  corporations,***  or  building  associations.*** 

[It  may  be  here  observed,  also,  that,  in  a  provision  that 
^^  all  courts  of  record  and  all  existing  courts,  which  are  not 
specijied  in  this  constitution^  shall  continue,"  etc.,  the  rela- 
tive clause  was  held  applicable  to  both  the  antecedent  terms, 
not  only  the  one  immediately  preceding  it.*** 

§  533.  Szpreuio  Unlai,  etc.— [T}ie  maxim  Expressio  unius 
est  exclnsio  alterius,  in  the  sense  in  which,  as  has  been  seen,**' 
it  is  properly  applicable  to  the  construction  of  statutes,  ia 
equally  so  in  the  interpretation  of  constitutional  provisions. 
Thus,  where  such  a  provision  gave  the  right  to  tax  '^mer- 
chants, peddlers  and  privileges,"  it  was  said  to  be  clear  that 
neither  of  the  first  two  words  included  that  which  the  third 
made  subject  to  taxation.***    It  was  said,  however,  by  a  late 


w»  Lehigh  Coal  Co.'b  App.,  112 
Pa.  St.  860,  869. 

«o«  State  V.  Wilson,  12  Lea 
(Tenn.)  246 ;  Ballentine  v.  I^laski, 
15  Id.  633. 

^  See  Moers  v.  Reading.  21  Pa. 
St.  188. 

»o*  Schober  v.  S.  P.  &  L.  Ass'n, 
85  Pa.  St.  223  ;  Cooper  v.  8.  &  L. 
Ass'n,  100  Id.  402.  The  word 
"discount"  was  held  to  be  con- 
struable  in  no  strained  sense,  so, 
e.  g.,  as  to  include  the  selling  of 
property  with  a  remission  of  part 


of  the  price  for  present  payment, 
or  the  usual  lending  of  money  by 
building  associations,  but  in  the 
sense  in  which  it  is  commonly 
understood,  its  banking  sense,  con- 
fined to  dealing  in  promissory 
notes,  bills  of  exchange,  or  other 
negotiable  paper :  Schober  ▼.  8. 
F.  &  L.  Ass'n,  supra,  at  pp.  229, 
230. 

^  Com'th  V.  Hartranft.  77  P^ 
St.  154,  155.    See  ante,  §  4U. 

*"  Ante,  §§  897,  et  seq. 

Mi  Jenkins  y.  Ewin,  8  Heisk. 
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chief  jastico  of  Pennsylvania:  "The  expression  of  one 
thing  in  the  constitation,  is  necessarily  the  exclnsion  of 
things  not  expressed.  This  I  regard  as  especially  true  of 
oonstitntional  provisions,  declaratory  in  their  nature.  .  The 
remark  of  Lord  Bacon,  ^  that,  as  exceptions  strengthen  the 
force  of  a  general  law,  so'  enumeration  weakens,  as  to  things 
not  enumerated,'  expresses  a  principle  of  common  law 
applicable  to  the  constitution."*^  Ko  doubt,  "  when  the 
constitution  defines  the  circumstances  under  which  a  right 
may  be  exercised  or  a  penalty  imposed,  the  specification  is  an 
implied  prohibition  against  legislative  interference  to  add  to 
the  corldition,  or  to  extend  the  penalty  to  other  cases, *^* 
But  this  proceeds  upon  the  principle,  that,  where  a  right  is 
given  and  the  conditions  of  its  exercise  are  prescribed  by  a 
superior  power,  an  inferior  one  charged  with  acting  under 
and  in  accordance  with  it  cannot  vary  or  add  to  those  con- 
ditions,— a  principle  obviously  alike  applicable  whether  the 
superior  power  be  the  people  themselves  and  the  governing 
rule  the  constitution,  or  whether  the  superior  power  be  the 
Legislature  and  the  governing  rule  a  statute.'"  Except  in  the 
sense  above  indicated,*"  the  maxim  referred  to  can  certainly 
not  be  deemed  to  bo  a  principle  of  universal  application  in 
the  construction  of  constitutions,  any  more  than  of  statutes.*'* 

(Tcnn.)  456.  So,  in  the  case  of  held  incompetent  for  the  Legisla- 
ilie  Cherokee  Nation  v.  Georgia,  6  ture  to  add  to  or  change  the  con- 
Pet.  1.  the  definition  of  the  word  stitutionallj  established  qualiflca- 
'*  foreign,"  as  excluding  Indian,  tions  of  an  officer.  Substantially 
nations  was  arrived  at  (p.  19),  at  the  same  principle,  and  nothing 
least  in  part,  by  reference  to  the  more,  was  recognized  by  the  decis- 
provision  conferring  on  Congress  ion  in  Page  v.  Allen,  supra,  the 
power  to  regulate  commerce '*  with  point  involved  in  which  scarcely 
foreign  nations,  and  amonff  the  Justifies  the  broad  generality  of 
several  states,  and  with  the  Indian  the  language  quoted.  The  qoes- 
tiibes,"  in  which  tlie  particular  tion  was  simply  whether  the  liCg- 
mention  of  the  latter  was  held  islature  could  add  to  the  constitu- 
clcnrly  to  exclude  them  from  the  tional  requirements  to  qualify  a 
more  general  phrase  **  foreign  person  to  vote.  Con4)arey  how- 
nations,"  under  which  it  was  ever.  Be  Thirty-fourth  Str.  R  R 
claimed  they  were,  and  admitted  Co.,  102  N.  Y.  848,  as  to  the  right 
they  might  be,  comprehended,  of  the  Legislature  to  prescribe  con- 
See  g  514,  n.  71.  ditions    lor   the    constmction   of 

*o*  Page  y.  Allen,  68  Pa.  St  888,*  street  railroads,  additional  to  those 

846,  per  Thompson,  C.  J.     See,  prescribed  by  the  constitution, 

also.  State  v.  Taylor,  15  Ohio  St.  *"  See  ante,  §  851. 

187,  ante,  g  518.  "*  See  Jenkins  v.  Ewin,  enprs. 

«"  Cooley,  C.   L.,    78,    citing,  "» People  ▼.  Wright,  6  CoL  Ml 

among   other   cases,    Thomas   ▼.  M. 
Owens,  4  Md.  189,  where  it  was 
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Whilst  its  application  in  the  other  sense  may,  to  a  limited 
extent,  comport  with  the  general  theory  of  the  federal 
constitution,  as  a  delegation  of  express  powers  in  which  all 
that  is  not  granted  is  to  be  deemed  withheld,  it  is  utterly  at 
variance  with  the  theory  of  state  constitutions,  which  are 
limitations  upon  the  powers  of  government,  and  under  which 
whatever  power  is  not  denied  is  deemed  to  exist.***  To 
give  but  a  single  illustration  where  instances  might  be 
multiplied  indefinitely  :  where  a  constitution  authorized  and 
directed  the  Legislature  to  provide  by  law  for  "  the  establish- 
ment of  schools  throughout  the  state,  in  such  manner  that 
the  puor  may  be  taught  gratis,"  it  was  held  that  the  pro- 
vision did  not  (as,  upon  the  principle  expressio  unius,  etc., 
in  its  misconceived  sense,  it  undoubtedly  woulS)  imply  a 
limitation  upon  the  power  of  the  Legislature  to  establish  a 
common  school  system,  free  to  the  rich  as  well  as  the  poor.*" 

§  534.  Oompntation  of  Time. — [The  rules  for  the  computation 
of  time  under  constitutional  provisions  do  not  differ,  in  the 
various  states,  from  those  there  recognized  as  applicable  to 
the  same  purpose  under  statutes.  Thus,  under  provisions 
requiring  the  governor  to  return  bills  presented  to  him  for 
approval  within  a  certain  number  of  days,  it  is  in  general 
held  that  the  first  is  to  be  excluded,  and  the  last  to  be  included 
in  the  computation."'  A  '*  day  "  in  common  acceptation,  and 
ordinarily  in  a  constitution,  means  a  civil  day  of  twenty-four 

•"    See    Sharpless   v.   Philadel-  until    Aug.   18,  and  on  Monday, 

pliia,  21   Pa.  8t.  147,  and  post,  §  Aug.    22,  neither  bouse    was   m 

585.  session.    (It  is  intimated    in  that 

*"*  Com'tb  V.  Hartman,  17  Pa.  case,   also,  that,  where  at  tlie  time 

St.  118.  of  the  adoption  of  a  constitution  a 

*'«  Price  v.    Whitman,  8    Cal.  certain  method  of  computing  lime 

412  ;   Iron   Man.  Co.  v.  Haiglit.  89  is  recognized,  it  applies  to  compu- 

Id.  540  ;  People  v.  Hatch,  83  111.  9;  tations  under  constitutional  provis- 

Corwin  v.  Comptr.-Gen.,   6  Rich,  ions;    but    whether    a    statutory 

(S.  C.)  390.     'i'he  constitutions  of  change    in    the    rule    wouid   also 

Illinois  and  Sou. h  Carolina  except  apply     to     the     constitution     is 

Sufidays    from    the  computition.  doubted :  p.  607.)    A    three  daj's* 

Sec,  under    a    limitation    to   five  limitation     upon     the     right    of 

days,   Sundays  excepted.   Op.   of  either  branch    of  the  Legislaiure 

Just.,  45  N.  tl.  607,  where  it  was  to  adjourn  seems  to  be  exclusive 

held  that  a  bill  sent  to  the  gov-  of    Sundays :    Buckelew,     Const, 

einor on  Wednesday,  Aug.  17,  and  of   Pa.,    p.    62.      And    see    Id., 

returne<l  with  his  veto  on  Wednes-  pp.  195-196,  as  to  compntation  of 

day,   Aug.   24.   wtis  a  valid  law,  time  generally  under  the  P&.  Con- 

although  the  bill  did  not  actually  stitutlon. 
come    into   the  governor's  han({s 
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hours,  beginning  and  ending  at  midnight  ;*"  or  in  a  provision 
requiring  bills  to  be  presented  to  the  governor  "  one  day 
previous  "  to  adjournment,  a  space  of  at  least  twenty-four 
hours."* 

§  535.  Implications  and  Intendments. — [The  Eubject  of  impli- 
cations and  intendments  in  constitutional  provisions  belongs 
so  peculiarly  to  a  work  devoted  to  the  construction  of  con- 
stitutions, that  anything  like  an  attempt  at  exhaustive 
examination  of  it  would  be  out  of  place  here.  All  that  is 
relevant  in  this  connection  is  the  statement  of  the  general 
rule,  tliat  whatever  is  indispensable  to  render  effective  any 
provision  of  a  constitution,  whether  the  same  be  a  prohibition 
or  restriction,  or  the  grant  of  a  power,  must  be  deemed 
i;nplied  and  intended  in  the  provision  itself;"*  that,  where- 
ever  a  general  power  is  given  or  duty  enjoined,  every 
particular  power  necessary  for  the  exercise  of  the  one  and 
the  performance  of  the  other  is  given  by  implication  :**•  and 
that  this  rule,  in  its  turn,  is  subject  to  the  other, 
that,  where  the  means  for  the  exercise  of  a  power 
granted  are  also  given,  no  other  or  different  means  or 
powers  can  be  implied  on  the  ground  of  convenience  or 
efficiency,***  and  to  the  further  qualification,  elsewhere 
referred  to,***  that,  in  the  absence  of  specification  of  such 
means,  none  interfering  with  established  relations  or  existing 
rights  and  obligations  will  be  presumed  to  be  intended,  unless 
strictly  necessary  to  give  effect  to  the  provision.'**  There  is, 
indeed,  a  difference,  in  respect  of  implied  powers,  between 
the  federal  and  state  constitutions.  "The  constitution  of 
the  United  States  consists  chiefly  in  a  grant  of  enumerated 
powers ;  hence,  in  interpreting  it,  the  courts  presume  the 
existence  of  no  power  not  expressly  or  impliedly  conferred. 
On  the  other  hand,  a  state  constitution  proceeds  on  the  idea 

•"  Op.  of  Just.,  supra,   at  p.  lion  gives  it  the  right  to  declare  a 

610.  a  statute  unconstitutioDal  and  void: 

*>8  Hyde  v.  White,  24  Tex.  187.  Emerick  v.  llairis,  1  Binn.  (Pa.) 

"•  Story,  Const.,  §  430;  Cooley,  416,  420  ;  Cooley,  C.  L.,  192,  etc. 
.  L.,  77.  •«»  Field  v.  People,  supra. 

"0  Field  V.   People,   3   111.    79.         «»  Ante,  §  620. 
Thus  the  duty  imposisd  upon  the        *"  Com'th  v.  Downes,  24  Pick. 

Judiciary  to  support  the  constitu-  (Mass.)  227. 
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that  all  legislative  fanctione  are  in  the  Legislature  ;"***  and 
'^  hence  the  General  Assembly  may  exercise  all  the  powers 
which  are  properly  legislative,  and  which  are  not  taken  away 
by  our  own  or  by  the  federal  constitution.'^'  "  Congress 
can  pass  no  laws  but  those  which  the  constitution  authorizes, 
either  expressly  or  by  clear  implication,  while  the  Assembly 
has  jurisdiction  of  all  subjects  on  which  its  legislation  is  not 
prohibited.  The  powers  not  granted  to  the  Union  are  with- 
held, but  the  state  retains  every  attribute  of  sovereignty 
which  is  not  taken  away,""' 

§  536.  ImperatiTa  and  Direotory  Proyiilons. — [It  has  been  laid 
down  in  a  recent  case  that  constitutional  provisions  are 
absolutely  mandatory,  and  in  no  case  to  be  regarded  as 
directory  only,  to  be  obeyed  or  not,  within  the  discretion  of 
either  or  all  the  departments  of  the  go vernment,**^  However 
well  founded  in  reason  this  rule  may  be,"'  and  however 
salutary  in  practice  its  general  adoption  might  prove,  it  is 
certainly  not  to  its  full  extent,borne  out  by  authority.  Prob- 
ably as  great  liberties  have  been  taken  in  this  respect,  with 
constitutional  as  with  statutory  provisions,  the  arguments 
decisive  as  to  the  former  being  in  the  main,  drawn  from 
considerations  of  convenience  and  supposed  reasonableness, 
tested  by  the  imagined  consequences  of  a  contrary  interpre- 
tation, and  leading  the  courts  to  the  conclusion,  whether 
properly  or  improperly,  and  with  much  divergence  as  to  the 
results  arrived  at  concerning  particular  provisions,  that  the 
direction  in  question  was  or  was  not  intended  to  be  complied 
with  strictly  and  at  all  events."*  As  in  the  case  of  a  statute,"" 
where  a  constitutional  provision  clearly  leaves  something  to 
the  discretion  of  the  Legislature, — as  where  it  requires  that  a 
bill,  before  becoming  a  law,  shall  be  fully  and  distinctly  read 


w*  Blsh.,  Wr.  L.»  §  98. 

"»  Sliarpless  v.  Philadelphia,  21 
Pft.  St.  147.  161. 

«««  Com'ih  V.  Hartman.  17  Pa. 
St.  118,  Irt;  Weister  v.  Hade,  52 
Id.  474:  Cooley,  C.  L,  10,  11. 

«"  Hunt  V.  State,  22  Tex.  App., 
896.  And  see  Varney  v.  Justice, 
(Ky.)  6  S.  West.  Rep.  457,  where 
is  said  that  prohibitory  language  in 
«i  constitution  is  a  positive  nega- 


tion, and  the  grant  of  a  power  is  a 
mandate,  the  rule  as  to  the  con- 
Btniction  of  statutes  not  applying  ; 
80  that  a  constitutional  provision 
for  holding  elections  between  6 
A.M.  and  7  p.m.  renders  notes 
received  after  7  p.m.  illegaL 
Comp.  ante,  §  438. 

««  See  Cooley,  C.  L.  93,  94. 

»»•  Comp.  Cooley,  C.  L.,  88-98. 

»»  Ante,  §  814. 
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on  three  different  days, — it  manifestly  addresses  itself  to  the 
judgment  of  that  body, — e.  g.^  as  to  what  reading  shall  be 
sufficiently  fnll  and  distinct,*" — and  in  that  sense,  must 
obviously  be  deemed  di rectory ."*■  Similarly,  where  it  directs 
the  awarding  of  contracts  to  the  lowest  bidder  and  upon 
adequate  security .*••  But  the  courts  have  gone  much  farther. 
A  detailed  examination  of  what  provisions  have  been  held 
directory  and  what  mandatory,  and  of  the  reasoning  by 
which  such  decisions  have  been  fortified,  is  not  permissible 
here.  A  few  instances  of  both  classes,  however,  may  serve 
to  point  out  the  effect  of  the  rule  applied  to  constitutions  as 
compared  with  statutes.  It  is  said,  that,  as  a  constitution  is 
to  be  interpreted  so  as  to  carry  out  the  great  principles  of 
government,  not  to  defeat  them,  its  commands  as  to  the  time 
or  manner  of  performing  an  act  are  to  be  regarded  as  merely 
directory,  wherever  it  is  not  said  that  the  act  shall  be  done 
at  the  time  or  in  the  manner  prescribed,  and  no  other."" 
Consequently,  the  time  prescribed  by  a  provision  in  the 
schedule  of  a  constitution  for  the  Legislature  to  provide  by 
law  for  the  holding  of  an  election  was  held  directory."*  The 
same  effect  has  been  given  to  provisions  prescribing  the 
style  of  statutes, — "  Be  it  enacted,"  etc.  ;***  requiring  an  oath 
from  legislators  to  support  the  constitution  ;***  obliging 
judges  to  give  written  opinions  on  every  question  arising  on 
the  record.***  Mandatory,  on  the  other  hand,  have  been  held 
provisions  requiring  the  signing  of  bills  and  joint  resolutions 
by  the  presiding  officers  of  the  respective  houses  of  the 
Legislature,  and  by  the  secretary  of  the  senate  and  the  clerk 
of  the  house  ;***  and  the  insertion  of  an  emergency  clause, 


»"  Cooley.  C.  L..  96. 

«M  See  Miller  v.  State,  8  Ohio 
St.  475. 

*"  People  V.  Fay,  8  Lans. 
(N.  Y.)  398  (ante,  §  524);  or  forbids 
special  legislation  **  where  a  gene- 
ral law  can  be  made  applicable": 
Buckalew,  Const,  of  Pa.,  p.  8:iJ,  and 
coses  there  cited. 

««  Com'th  V.  Clark,  7  Watts  & 
8.  (Pa.)  127,  188. 

*^*  Ibid.  But  see  State  v.  John- 
son, 26  Ark.  281,  as  to  a  provision 
requiring  ofQcers  to  qualify  within 
fifteen  days  after  notice  of  appoint- 


m^it. 

•••  Bwann  v.  Buck,  40  Miss. 
288;  McPherson  y.  Leonard,  29 
Md.  877;  Cape  Girardean  v.  Riley, 
52  Mo.  424.  But  see  contra.  State 
V.  Rogers,  10  Nev.  250 ;  State  v, 
Patterson,  (N.  C.)  4  S.  East.  Rep. 
850. 

»"  Hill  V.  Boyland,  40  Miss.  618; 
so  as  to  sustain  legislation. 

««  Willets  V.  Rldgway,  9  Ind. 
867. 

"•  State  V.  Glenn,  18  Nev.  84 ; 
and  see  Cooley,  C.  L.,  184,  and 
cases  there  cited. 
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in  case  the  statnte  was  intended  to  take  effect  before  publica- 
tion ;"•  requirements  of  proportional  taxation  ;***  a  prohi- 
bition against  the  division  of  counties  of  a  certain  size  with- 
out a  popular  vote  ;"*  a  provision  giving  the  right  of  cumu- 
lative voting  at  corporate  elections."*  Again,  among  the 
more  important  provisions  contained  in  many  constitutions 
which  have  been  construed  by  some  courts  as  mandatory, 
and  by  others  as  directory,  are  provisions  requiring  the  read- 
ing of  bills  three  times,  on  three  different  days,  etc.,*^*  and 
confiriing  each  statute  to  a  single  subject,  to  be  expressed  in 
its  title."*] 

§    537.    Waiver     of     Oonstitutional     Provisions.     Estoppel. — 

['*  Where  a  constitutional  provision  is  designed  for  the  protec- 
tion solely  of  the  property  rights  of  the  citizen,  it  is  competent 
for  him  to  waive  the  protection,  and  to  consent  to  such  action 
as  would  bo  invalid  if  taken  against  his  will."***  Thus,  a  pro- 
vision forbidding  the  taking  of  private  property  without  com- 
pensation may  be  waived.'"  And  where  one  voluntarily  avails 
himself  of  the  benefit  of  a  statute, — e.  g.^  where  he  chooses  to 
pursue  a  remedy  provided  by  statute,  in  preference  to  a  com- 
mon law  remedy  that  was  open  to  him,*"  or  receives  a  benefit 
or  compensation  appointed  by  a  statute,***  lie  is  taken  to  have 
waived  the  objection  he  otherwise  might  have  made  to  its 
constitutionality.*'*     Nor,  in  general,  can  this  question  be 

"<>  Mark  v.   State,   15  lud.   98,  to    be   directory.      The   contrary 

and  see  ante,  §  521.  view  is  said  lo  be  held  in  aU  olher 

"1  Oliver  v.    Wash'n   Mills,    11  slates  :  Coolev.  C.  L.,  180. 

Allen   (Mass.)  2GS ;   and   see  Life  "«  Coolev,  0.  L.,  210. 

Ass'n  V.  Asses-^ors,  49  Mo.  512.  ^^'^  lie    Albany  Str.,   11   Wend. 

'^*  State  V.  jVIerrimau,  6  Wis.  14.  (N.  Y.)  14U;  Brown  v.  Worcester, 

*•«  Pierce  v.  Com'th,  104  Pa.  St.  13    Gray    (Miiss.)    81  ;    and    see 

150.  Edmundson  v.  R.  R.  Co.,  Ill  Pa. 

^**  Directory:  Miller  y.   State.  3  St.  316. 

Ohio  St.  475  ;  Pirn  v.  Nicholson,  «*«  liiilston  v.  Oursler,  12  Ohio 

0   Id.    176.     Mandatory:   Superv's  St.  105. 

V.  Ileenan,  2  Minn,  aao  ;  Siechert  "»  Sec  lU  Woolsey,  95  N.   Y. 

V.   East  Sai^iiiaw,  22  Mich.   104;  135;  Philadelphia  v.   Com'th,  52 

Weill  V.   Kenfield,   54  Cdl.   Ill;  Pa.  St.  451,  455. 

People  V.  Siarne,  35  111.  121;  Mc-  "^  So  one  TAho  has  taken  stock 

CuUoch    V.    Stale,    11    lud.    434;  in  a  corporation,  though  not  one 

Cannon  v.  Malhes,  8  lleisk.  (Tcun.)  of     the    corporators,     but     with 

504.  knowledge  of  a  defect  that  would 

****  Pirn    V.    Nicholson,    supra;  render  tlie  incorporation  unconsti- 

State  V.   Covington,  29  Ohio  St.  tutional,  waives  the  right  to  take 

102;  Wa  hington  v.  Page,  4  Cal.  advantage  thereof:   McClinch  ▼. 

388;  lie  iioston,  etc..  Mining  Co.,  Stufgis,  72  Me.  288. 
51  Id.  624 — liold  such  provisions 


§§  538,  539] 
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raised  by  any  one  not  having  an  interest  in  tiie  matter,  or  not 
being,  in  point  of  fact,  affected  by  the  act*"  Thus,  the 
question  of  the  constitutionality  of  an  act  relating  to  the 
opening  of  a  street,  cannot  be  raised  by  one  not  assessed  for 
the  improvement  under  the  act.'** 

§  538.    Enactments  and  Oontraots  in  Violation  of  Oonstitational 

Provisions [A  statute,*"  or  municipal  ordinance***  violating 

any  provision,  or  passed  in  disregard  of  any  mandate  or 
prohibition,  of  the  constitution,  has  no  legal  force.***  But 
an  enactment  may  be  unconstitutional  in  part  only,  and  valid 
as  to  the  rest ;  the  question  depending  upon  the  nature  of 
the  defect, — whether  it  is  one  that  pervades  the  whole  and 
attaches  to  every  portion  of  it,  or  one  that  affects  only  some 
clause  or  provision  capable  of  being  detached  from  the  rest 
without  destroying  the  completeness  of  the  legislation  or 
causing  a  departure  from  the  main  intent  of  its  enactment."* 
A  contract  violating,  or  tending  to  promote  the  violation  of,  a 
constitutional  provision,  is  equally  illegal  and  void  with  a 
contract  having  a  similar  effect  as  to  a  statute.**'  Thus,  a 
contract  forbidden  to  a  municipality  by  the  constitution 
was,  in  a  case  already  referred  to,***  held  to  confer  no  rights 
upon  it;  and  the  Fourteenth  Amendment  of  the  federal 
constitution  having  declared  all  debts  or  obligations  incurred 
in  aid  of  insurrection  or  rebellion  against  the  United  States, 
or  any  claim  for  the  loss  or  emancipation  of  any  slave,  illegal 
and  void,  a  contract  made  since  the  war  for  the  sale  and 
delivery  of  bonds  of  confederate  states,  was  held  to  be  void, 
and  not  a  basis  of  an  action  for  the  recovery  of  damages  for 
the  breach  thereof.*** 

§539.  Oommenoement.    S«lf-execating  Provisions. — [In  accord- 
diince  with  the  rule  that  fractions  of  a  day  are  not  to  be 


«"  Cooley.  0  L..  197,  and  cases 
there  cited  to  which  may  be  added 
Franklin  Co.  v.  State,  (Fla.)  Feb. 
15,  1888. 

«M  Jte  Woolsey,  supra.  As  to 
the  waiver  of  the  constitutional 
right  of  trial  by  jury,  see  Cooley, 
C.  L..217. 

»*»  Cooley,  C.  L.  156,  etc. 

"*  Id.  240-241. 

«"  See  Id.  224,  and  note. 

•»•  Id.  211,  etc.     Comp.  Coates 


v.  Campbell,  (Minn.)  85  N.  West. 
Kep.  866.  And  as  to  the  presump- 
tion against  unconstitutionality, 
see  ante,  §  527,  and  §§  178,  et  acq., 
and  cases  there  cited,  to  which  may 
be  added  Stump  v.  Hornback, 
(Mo.)  6  8.  West.  Rep.  856. 

«"  See  ante.  §§  449,  et  seq. 

«w  Barleys'  App.,  ante.  §  521. 

"» Branch  v.  Haas,  16  Fed.  Rep. 
58. 
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regarded,  a  constitution  or  constitutional  amendment  is 
ordinarily  to  be  deemed  in  force  on  the  whole  of  the 
day  of  its  adoption  by  the  vote  of  the  people.*"  But,  in 
a  case  where  the  vote  of  a  township  authorizing  the  issue 
of  certain  bonds  was  past  on  the  same  day  as,  but  prior 
to  the  closing  of  the  polls  for,  an  election  that  resulted  in  the 
adoption  of  a  new  constitution  prohibiting  such  issue,  it  was 
held  that  the  court  would  consider  the  fractions  of  a  day, 
and  as  the  constitution  could  not  take  effect  until  the  close 
of  the  voting,  the  issue  was  held  valid.*"  And  it  would 
seem  that  this  decision  should  furnish  the  proper  rule  for 
determining  when  a  constitution  should  bo  deemed  in  foix^ 
with  reference  to  subjects  as  to  which  it  changes  previously 
existing  rights  and  duties. 

§  540  [A  delicate  question  sometimes  arises  in  the  inter- 
pretation of  constitutional  provisions,  which,  whilst  this 
treatise  has  no  proper  place  for  its  extended  consideration, 
may  yet  be  here  briefly  referred  to, — whether  or  not 
they  are  self-executing.  It  is  laid  down :  "  A  constitu- 
tional provision  may  be  said  to  be  self-executing  if  it  sup- 
plies a  sufficient  rule  by  means  of  which  the  right  given  may 
be  enjoyed  or  protected,  or  the  duty  imposed  may  be 
enforced  ;  and  it  is  not  self -executing  where  it  merely  indi- 
cates principles,  without  laying  down  rules  by  means  of 
which  those  princi*ples  may  be  given  the  force  of  law."'** 
Thus,  a  constitutional  provision,  that,  in  all  elections  for 
director  or  managers  of  a  corporation,  each  member  may 
cast  for  one  candidate  all  the  votes  he  is  entitled  to  cast,  is 
self-executing.**"  A  provision  that  '*all  taxes  shall  be 
uniform  "  and  "  levied  under  general  laws,"  is  not  self -ex- 
ecuting, and  therefore  does  not  repeal  any  special  and  local 
tax  laws.***  Indeed,  whether  or  not  a  constitutional  provision 
is  to  be  given  the  effect  of  repealing,  by  itself,  and  without 
further  legislation,  existing  statutes,  is  one  as  to  which  no 
absolute  rule  can,  it  seems,  be  formulated.     It  has  been  said, 

«»  Schall   V.  Bowman,   62  111.  »••  Pierce   v.   Com'th,  104  Pa. 

821.  Bt.  150. 

«"  Louisville  v.  Sav.  B'k,  104.  ••*  Lehigh  Iron  Co.  v.  Lower 

O.  S.  469.  Macungie,  81  Pa.  Bt.  482. 

»"  Cooley,  C.  L..  100. 
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that,  where  a  particnlar  proceeding,  authorized  bj  a  former 
Btatate,  is  prohibited  by  a  constitntion,  the  Btatnte  is  to  be 
deemed  abrogated,  and  l^at,  if  an  act  would  be  unconstitu- 
tional if  passed  after  the  adoption  of  the  cotistitation,  because 
of  inconsistency  with  it,  it  is  annulled  by  the  constitution  if 
in  existence  at  the  time  of  the  latter's  adoption.*'*  But  the 
question,  in  every  case,  would  seem  to  be  one  of  intention, 
to  be  considered  in  the  light  of  the  evil  to  be  remedied  or 
guarded  against  by  the  provision.*** 


•«  Hills  V.  Chicago,  eo  Dl.  86. 

«••  Lewis  V.  Hollahan,  103  Pa. 
8t.  425,  480.  See,  for  discus- 
sions of  this  subject,  the  case  Just 
cited;  Allegheny  Co.  v.  Gihtoa, 


90  Pa.  St.  897,  408-418;  Cooley, 
C.  L.,  98-102;  Bish.,  Wr.  L., 
g§  11a,  note,  92b ;  and  comp.  aafce. 
1 520,  and  8  218,  note  87. 
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Seb  §  T7,  p.  104,  note  45. — Under  a  statute  enabling  married  women  to 
maintain,  without  joinder  of  their  husbands,  actions  for  the  "recov- 
ery and  protection  "  of  their  property,  it  was  held,  in  Castner  y, 
8Uker,  43  N,  J,  Bq.  8;  9  CerUr,  Ifep.  45,  that  a  married  woman  who 
had  acquired  an  interest  as  tenant  in  common  in  certain  real  estate, 
might  alone  maintain  a  proceeding  for  partition. 

—  §  79»  p.  108,  note  71.— Under  a  statute  declaring  that  no  "grant  in 
fee  or  of  a  freehold  estate,"  not  duly  acknowledged  or  attested  in  a 
prescribed  manner,  should,  until  so  acknowledged,  etc.,  take  effect 
as  against  '*  a  purchaser  or  incumbrancer,"  it  was  held,  in  Nellis  y. 
MuTUon,  (N.  Y.)  11  Centr,  Rop,  449,  that  the  creation  of  a  right  to 
bring  water  in  pipes  over  the  land  of  one  for  the  benefit  of  another 
was  within  the  words  "grant  in  fee,"  etc.;  and  (following  Chamber- 
lain y,  Sparffur,  SQ  N.  Y,  603)  that  "purchaser  or  incumbrancer" 
included  all  subsequent  grantees  with  or  without  notice. 

—  §  114,  p.  155,  note  (&.) — Compare  as  to  the  American  doctrine  upon 
this  subject :  Cooler,  C.  L.,  779-780  (*  620)  and  1  DiU.,  Mun,  Carp. 
(3rd  ed.)  §  196,  and  cases  referred  to.  It  can  scarcely  be  said  that 
the  understanding  upon  this  point  is  entirely  settled  in  this  country. 
The  most  acceptable  view  is  probably  that  expressed  in  1  DiU,  ubi 
supra:  "Unless  the  votes  for  an  ineligible  person  are  expressly 
declared  to  be  void  the  effect  of  such  a  person  receiving  a  majority 
of  the  votes  cast  is,  according  to  the  weight  of  American  authority, 
and  the  reason  of  the  matter  (in  view  of  our  mode  of  election,  with- 
out previous  binding  nominations,  by  secret  ballot,  leaving  each 
elector  to  vote  for  whomsoever  he  pleases),  that  a  new  election  must 
be  held,  and  not  to  give  the  office  to  the  qualified  person  having  the 
next  highest  number  of  votes." 

# 

§  160,  p.  209,  note  (c.)— The  Pennsylvania  liquor  law  of  18  May, 

1887.     "An  act  to  restrain  and  regulate  the  sale,"  etc.,  places  tho 
granting  of  licenses  in  the  hands  of  the  court  of  Quarter  Sessions, 
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and  provides' that  the  same  ''shall  hear  petitions  from  residents  of 
the  ward,  borough  or  township,  la  addition  to  that  of  the  applicant, 
in  favor  and  remonstrances  against  the  application  for  such  license, 
and  in  all  cases  shall  refuse  the  8amo  whenever  in  the  opinion  of  the 
said  court,  having  due  regard  l.>  ihc  number  aud  character  of  the 
petitioners  for  and  against  such  application,  such  license  is  not 
necessary  for  the  accommodation  of  the  public  and  entertainment 
of  strangers  or  travelers,  or  that  the  applicant  or  applicants  is  or  are 
not  fit  persons  to  whom  such  license  should  be  granted."  The  refu- 
sal of  the  court  of  Q.  S.,  in  the  absence  of  any  remonstrance  and 
without  assigning  any  reason,  to  grant  the  application  fQr  renewal 
of  license  of  a  person  admittedly  of  unexceptionable  character, 
whose  petition  was  properly  presented  and  fortified  by  an  additional 
recommendation  signed  by  fifty-four  business  men  of  his  neighbor- 
hood, was  made  the  basis  of  an  application  to  the  Supreme  Court 
for  a  mandamus  to  compel  the  granting  of  the  same.  In  denying 
the  writ  prayed  for,  that  court,  per  Paxson,  J.,  said,  after  referring 
to  the  title  as  showing  the  act  to  be  one  in  restraint  of  the  liquor 
traflSc :  "  It  is  an  error  to  suppose  that  the  sole  duly  of  the  court  is 
confined  to  the  inquiry  whether  the  applicant  is  a  citizen  of  the 
United  States  and  a  man  of  good  moral  character.  Back  of  all  this 
lies  the  question  whether  the  petitioner's  house  is  "  necessary  for 
the  accommodation  of  the  public  and  entertainment  of  strangers 
and  travelers,"  and  the  plain  duty  of  the  court  of  Quarter  Sessions 
under  the  act  of  Assembly  is  to  so  exercise  its  discretion  as  to  '^restrain" 
rather  than  increase  the  sale  of  liquors.  Thus,  if  a  ward  has  100 
public  houses  where  only  fifty  are  required  by  the  public  wants,  it 
is  plain  that  fifty  houses  must  be  denied  license,  although  every  one 
of  the  applicants  is  a  worthy  man  and  keeps  a  ref^pcctable  house. 
The  denial  of  license  under  such  circumstances  may  seem  arbitrary. 
The  trouble  is  there  are  more  persons  who  want  to  sell  liquor  than 
the  Legislature  considered  it  for  the  public  good  to  license  for  that 
purpose.  I  will  not  consume  time  with  an  extended  discussion  of 
the  right  of  the  Judges  of  the  court  of  Quarter  Sessions  to  exercise 
their  discretion  in  the  granting  of  licenses.  It  has  been  exercised 
by  tliat  court  almost  time  out  of  mind,  and  the  power  has  again  and 
again  been  affirmed  by  this  court.  Thin  discretion,  however,  is  a 
legal  discretion,  to  be  exercised  wisely  and  not  arbitrarily.  A  Judge 
who  refuses  all  applications  unless  for  cause  shown  errs  as  widely 
as  the  Judge  who  grants  all  applications.  We  have  no  doubt  the 
court  may  in  some  instances  act  of  its  own  knowledge.  The  mere 
appearance  of  an  applicant  for  license,  when  he  comes  to  the  bar 
of  the  court,  may  be  sufficient  to  satisfy  the  judge  that  he  is  not  a 
fit  person  to  keep  a  public  house.  While  the  act  of  deciding  in  such 
cases  is  perhaps  quasi-Judicial,  the  difference  between  granting  or 
withholding  a  license  and  the  decision  of  a  question  between  par- 
ties to  a  private  litigation  is  manifest.  Neither  the  petitioner  nor 
any  other  person  in  this  state  has  any  property  in  the  right  to  sell 
liquor.    Were  we  to  grant  the  alternative  mandamus  now  prayed 
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for  It  would  result  only  in  a  return  thereto  by  the  Judges  of  the 
court  below  that  they  have  considered  the  application  of  the  peti 
tioner,  and  in  the  exercise  of  the  Judicial  discretion  conferred  on 
them  by  law,  have  rejected  it.  Under  all  our  cases  such  a  return 
would  be  conclusive  and  it  would  lead  to  no  profitable  result  to 
allow  the  writ.  It  is  therefore  denied."  Battdenbu9eh*8  Petition, 
21  W.  H.  a  (Pa.)  482.  Comp.  §  481. 

Bjob  §  169,  p.  288,  note  (&.)~In  PcDnsylvania  it  was  held  that  the  refu 
sal  by  a  foreigner,  who  had  arrived  and  become  domiciled  there,  to 
receive  and  provide  for  his  wife  ^ho  followed  him  thither,  was  a 
virtual  turning  her  out  of  doors,  and  gave  the  courts  of  that  state 
Jurisdiction,  under  its  laws,  to  decree  her  alimony.  "  Our  statute," 
says  Gibson,  0.  J.,  "is a  municipal  regulation  for  the  protection  of 
the  community  as  well  as  the  wife  .  .  .  It  is  proper,  therefore, 
that  [the  husband,]  and  not  the  community,  bear  the  burthen  of  her 
support:"  MeDermotes  App.,  8  Watt»  d  8.  (Pa.)  251,  266. 

—  —  p.  286,  note  114. — In  the  absence  of  expressions  to  the  contrary, 
acts  made  causes  of  divorce  by  statute,  are  exclusively  acts  arising 
within  the  state:  McDermotV»  App,,  supra;  BisJuyp  v.  BUhop,  80  Pa, 
8t.  412.  And  where  such  statute  permits  divorces  for  certain 
causes  arising  *'  in  any  other  state,"  this  refers  only  to  states  of  the 
Union,  not  foreign  countries:  Bishop  y.  Bishop,  mpra.  Korean  a 
decree  of  divorce,  pronounced  by  the  court  of  such  state,  under 
such  a  statute,  have  any  extra-territorial  effect  upon  a  non-resident 
respondent  who  was  not  brought  within  the  Jurisdiction  of  the 
court  by  lawful  service  and  notice :  Love  v.  Love^  10  P/uTs.  (Pa.) 
468.  A  statute,  however,  declaring,  that,  upon  due  proof  at  the 
return  of  the  subpcena,  "that  the  same  shall  have  been  served  per- 
sonally on  the  said  party  [respondent],  wherever  found,"  etc.,  the 
cause  may  be  brought  to  a  hearing  and  a  decree  made,  cannot  be 
so  construed  as  to  give  a  stat«  court  extraterritorial  power  to  bring 
within  its  Jurisdiction  the  person  of  a  citizen  and  resident  of  another 
state  by  a  personal  service  upon  him  outside  of  the  state  of  said 
court:  Iial$ton*8  App.,  98  Pa.  8t.  183.  On  the  other  hand,  the  refu- 
sal of  a  wife  to  accompany  her  husband  to  a  foreign  country  is  not, 
in  itself,  a  wilful  and  malicious  desertion  within  the  meaning  of  a 
statute  allowing  absolute  divorce  for  such  cause :  Bishop  v.  Bishop, 
supra, 

— —  —  p.  286,  note  (c). — A  Pennsylvania  statute  which  made  it  a 
misdemeanor  for  the  cashier  of  "  any  bank  "  to  engage  in  any  other 
business,  was  held  to  refer  only  to  cashiers  of  banks  created  under 
and  by  the  virtue  of  the  laws  of  that  state,  and  not  to  cashiers  of 
national  banks :  AUen  v.  Carter,  (Pa.)  11  Oentr,  Bep,  678.  (See  the 
briefs  in  that  case  for  collection  of  authorities.) 

— ^  g  178,  p.  288,  note  120.  See,  in  this  connection,  also  :  MoU  v.  Pa, 
B,  B.  (^.,80  Pa.  8t,,  9, 27,  et  seq.,  to  the  effect  that  one  Legislature 
may  not  alienate  the  right  of  taxation  so  as  to  bind  friture  L^sla 
tures. 
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Bbb  §  190,  p.  266,  note  80.— Add,  to  same  effect,  OoodaU  t.  PeofiU^  (HI.) 
12  West,  Bep,  824,  and  see  Siate  v.  Duval  Co,,  (Fla.)  8  8o.  Bep.  108, 
that  an  amendment  purportiDg  to  set  out  all  that  the  act,  aa 
amended,  is  designed  to  contain,  repeals  all  of  the  original  act  that 
it  omita. 

§  210,  p.  288,  note  18. --On  the  principle  that  general  legislation 

upon  any  subject  must  give  way  to  later  inconsistent  special  legisla- 
tion upon  the  same,  it  was  held,  in  8t,  Johntbury  v.  Thamptan, 
(Vt.)  4  N.  BngL  Bep,  509.  that  the  charter  of  an  incorporated  village, 
authorizing  it  to  "regulate"  its  victualing  houses,  repealed  by 
implication,  as  to  it,  the  general  law  on  that  subject. 

§  247,  p.  328,  note  (a).— The  provision  of  23  &  23  Car.  2,  requiring 

in  ''all  actions  of  trespass,  assault  and  battery  and  other  personal 
actions/'  where  the  verdict  is  under  40  shillings  ($5.83^),  the  certi- 
ficate of  the  judge  to  give  plaintiff  full  costs  to  be  made  "  at  the 
trial  of  the  cause,"  permits  it  to  be  made  at  any  time  between  ver- 
dict and  final  judgment :  Simonda  v.  Barton,  76  Pa,  tiL  434  ;  nor 
does  the  provision  extend  to  any  actions,  save  trespass  quare  clausum 
f regit  and  for  assault  and  battery:  Ibid.;  and  where  the  question  of 
the  entry  of  judgment  is  to  be  settled  by  the  same  judges  who  tried 
the  cause,  aemblet  that  the  formal  certificate  is  not  required,  but 
costs  may  be  allowed  or  withheld  according  to  the  facts  resting  in 
the  personal  knowledge  of  the  judges  :  Knabb  v.  Kavfman,  1  Woodw, 
(Pa.)  826 

—  §847,  p.  481.  note  127.— The  term  "costs"  ordinarily  includes 
officers'  fees,  as  well  as  the  party's  own  charge  for  witnesses :  Ddong 
V.  B  B,  Co,,  1  Woodw,  (Pa.)  195. 

—  §850,  p.  485,  note  (a).— As  to  whether  natural  gas  is  "freight,** 
and  the  conducting  of  it  through  pipes  "  transportation  of  freight, *' 
see  CarotJiers  v.  Philad'a  Co.,  (Pa.)  11  Centr.  Bep.  48.  (See  this  case 
also  as  to  the  effect  of  the  use  of  the  word  "  trade"  in  the  preamble 
on  its  construction  in  the  body  of  the  act.)    Comp.  §  853. 

—  §  621,  p.  734,  note  125.— In  1874,  the  Legislature  of  Pennsylvania 
passed  an  act  for  the  incorporation  and  regulation  of  cities,  the 
operation  of  which  upon  existing  cities  was,  by  one  of  its  sections, 
confined  to  such  as  might  choose  to  adopt  it.  These  were  empowered 
by  the  act  to  assess  the  cost  of  grading,  etc.,  streets  upon  the  prop- 
erties fronting  thereon,  authorized  to  file  liens  for  the  amount  against 
them,  and  to  pjoceed  to  collect  the  same  by  scire  facias,  etc.  A  lien 
was  filed  under  the  act  by  the  city  of  Heading  in  1886.  In  1887, 
the  Supreme  Court,  in  Scranton  8ch,  Disir,  App,,  118  Pa,  8t,  170, 
having  declared  option  legislation  as  to  cities  special  and  unconsti- 
tutional, a  new  municipal  law  was  enacted  intended  to  comply  with 
the  principles  of  general  legislation  announced  by  the  courts.  One 
of  its  sections  provided  that  "  all  taxes  levied  or  assessments  made 
in  any  of  said  cities  .  .  .  within  five  years  next  preceding  the  date 
of  the  approval  of  this  act,  are  hereby  made  valid  and  said  cities  are 
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hereby  authorized  and  empowered  to  collect  the  same."  An  appli- 
cation to  strike  off  tlie  lien  referred  to  was  granted  by  the  court  of 
Common  Pleas,  on  the  ground  that  the  **  General  Assembly  cannot 
by  an  enabling  act  indirectly  make  that  constitutional  which  directly 
is  prohibited  as  unconstitutional.  Such  legislation  is  just  as  obnox- 
ious as  the  original  Act."  And  the  decision  was  sustained  per  cur,  in 
the  Supreme  Court,  in  Reading  v.  Savage,  decided  April  80,  1888. 
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Abandoned  and  captared  property  act,  96. 
Abandonment,  aee  Ghildbxn,  Turnpike. 

ABATEMENT,  oonstraction  of  act  providing  againsti  of  acdoofl^  Ao,  on 

change  of  corporate  aathority,  247. 
rale  adopted  from  analogy  with  atatate  relating  lo^  827« 
act  providing  for  new  action  after,  417  n. 
waiver  of  affidavit  verifying  plea  in,  44fi. 
See  Appsai<,  Quabh. 
Abdaction,  H  131, 183,  837. 
Abolition,  see  Tax. 
Abortion,  what  is  procuring,  837. 
Abaoondinff  debtors,  436. 
Abeenoe  of  defendant  no  ezooae  for  non-servioe  of  rammons,  10. 

editor,  effect  of,  on  liability  for  libel,  135  n. 
Absent  persons,  who  included,  12. 

Absentees^  estates,  effect  of  act  anthorising  ooozt  to  appoint  tmsteea  d^  ISOl 
Ahttfntiing  hvmMlf  frwn  serviee^  129. 
AhmUtUa  aenteiUia  eBpontore  non  egei,  4,  607. 
ABSUBDITY,  presumption  against,  2H  267. 

in  constitutions,  609, 624. 
to  be  avoided,  268  n. 
literal  meaning  leading  to,  rejected,  296. 
not  to  defeat  act,  4. 

literal  construction  followed,  though  prodaodve  ot,  11,  28^ 
See  Anomalibs. 
Aboae  of  power,  presumption  against  construction  permitting^  146^  160l 

construction  to  avoid,  439. 
Aeeepit7B, 

Acceptance^  power  of,  involved  in  grant  of  power  of  gill^  427. 
Accessories,  376,  417. 

Accidental  omissions,  317.    See  OmsBlOHB. 
AooonUng  to  his  diieretion^  147, 
AeeoufUf  156  n. 
AocoufUiy  54 II. 

Accounts,  jurisdiction  in.  151. 

AOCUSED,  right  of,  to  demand  nature  and  dcmm  of  aecns>tion,  620L 

public  trial,  624. 
See  WiTNBBS. 
AeknowUdaed  to  htue bempaid, 345. 
ACKNOWLEDQMENT;  necessity  of  seal  to,  10. 

power  to  take^  not  indiuive  of  power  to  take 

proof,  18. 
of  married  woman  by  jostloe  of  the  peaet  inter* 

ested,  114. 
acts  relating  to,  271, 284  n.,  293, 294. 
conveyance  by  manied  woman  withoat^  868  •• 

Set    ATmiATIOir,     iHTSBPBSrKB,    LiMITATIOH%    MAmnT—* 
WOKBT,  POWXR. 
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Acquired  property,  67. 

ACT,  see  Act3,  Bill,  Enaotmsnts,  Statute. 

refi^ulalin>(  critniiial  proceedings  does  not  extend  to  collateral  iarasi^  Itt 
of  aHsembly  making  grant  is  grant  bj  matter  of  record,  75. 
AeUon,  74,  77  and  noie,  168. 
arising  on  contract,  98. 
or  proceeding  commenced^  74. 
ACTION,  extension  of,  to  new  matter,  carries  incidents,  417. 

constriiciion  of  act  periuitiing  new,  on  certain  conditions,  417  «• 
See  AU3AULT  and  Battery,  Malicious   Prosscution,  PjWDura 
Actions,  KcMfiDiiiS,  Rioht'of  Action. 
Acts  done  under^  by  virtue  of,  in  pursuance  of.  <&c.,  statute,  297. 

ie^al  when  done  not  rend^re<l  illegal  bj  subsequent  BtatQt^  488. 
ACTS,  see  Bills,  Enactments,  Statutes. 
passed  at  same  Hession,  43  n. 

on  same  day,  see  SAME  Dat. 
in  or  involving  the  ne<<ative,  198,  201. 
of  ccHigcess,  s»^e  Conor  fss. 
Ill  pari  tnateria,  to  he  compared,  43,  56. 

considered  as  one  body  of  law,  43. 

selection  of  inconsistent  clauses  by  refereooe  to,  4S. 

passed  al  same  session,  43  ».,  45. 

earlier,  43,  "44. 

referred  to  for  procedure  and  remedji  44. 
later,  47. 

expired  or  repealed,  48,  51. 
policy  of  previons,  not  controlling,  63. 
explicit  language  not  controlled  by,  53. 
English,  53  n. 

purpose,  etiect,  basis  and  limitation  of  role  M  to,  68. 
See  Pari  Materia,  Repealed  Acts. 
not  precisely  in  pari  nuiterid,  43  ». 
not  in  pari  material  not  consirued  together,  54. 
upon  siinil.tr  subjticis,  43 n.,  52.     See  Analo(}  )i:s  Acts. 
Actual  pnytnr.iU,  442. 

plact's  uf  r«li(fiou8  worship,  95,  356. 
Actufilli/  occupied,  yd. 
ArfiiA  hei,  llil. 
Adaptation  of  miin  provision  of  act  to  subsequent  change  of  detail,  IIS. 

nifaniug,  see  Kkpefibncc  Acts,  SuBjfiOT  MaTTXB. 
Additional  conditions,  court  cannot  impose,  3ol. 
Adduious  not  lo  Ije  fn.i<ie  by  construction.  IS,  22. 

S.-e  LvrKKPOLVTioNS,  Percentage. 
Ad  rn  qucB  frt(jiifii!in.s  accidunl  adaptantur  Jura,  263  and  note. 
Ad"/iL-i(e  Hfcurily,  '>124. 

Atl'i  xirniucnt  oi  ca^e  beyond  time  limited  for  conyiction,  9. 
Aihninister,  337. 
ADMINISTKATOR,  claim  of,  in  own  right  against  distributeei,  118, 

act  giving,  )X)wer  over  decedent's  land  construed  proe- 

peciively,  275. 
time  for  exercising  (X)wer  of  sale,  827  and  note. 
See  Executors  and  ADtfiNiST&ATOBa. 
Admiralty,  see  Lien. 
court,  156. 
Admixture*,  248  n. 
Adopted  child,  act  enabling,  to  inherit,  not  relief  from  coUatenl  inheritanoe 

tax,  12t>. 
ADOPTION  in  local,  special  or  particular  act,  of  provision  of  general  fct, 
of  principle  from  analogy  to  statute,  327. 
previous  construction  by  re-enactment,  368. 
construction  by  transcribing  foreign  act,  371* 
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ADOPTION  (continued). 

foreign  statute  before  amendment,  871  n. 

one  act  by  another,  adopts  no  subsequent  changes,  85.    See 

Beferenge. 
constitutional  provision  from  foreign  constitution,  680. 
adjudicated  provisions  of  former  constitutions,  530. 
construction  does  not  adopt  application,  530. 
AduUmtUed,  248. 
Adulterated  bread,  see  Bread. 

tobacco,  see  Tobacco. 
ADULTEBATION  OF  FOOD,  lUbility  for,  86. 

construction  of  act  relating  to,  888. 

making,  a  defence,  248. 
to  the  pr^wiice  of  the  purehaaer,  337. 
See  Baser,  Seeds. 
Ad  valoremj  88  n. 

Advancements,  construction  of  act  relating  to,  821. 
Advantage,  presumption  against  construction  permitting,  from  own  wrong;  207. 

268. 
Adverse  estate^  intereU  or  lien,  299. 

Adverse  possession,  act  requiring  evidence  of  payment  of  taxes  to  prove^  282. 

right  not  a£tected  by  act  declaring  forfeiture,  843. 
See  Possession,  Title. 
Adverse  title,  15. 
Affairs,  521  n. 

Affidamty  888  and  note,  see  Oath. 
AFFIDAVIT,  power  to  take,  when  implied,  419  n. 

refusal  of  justices  of  peace  to  administer,  186. 

service  of  copy  of,  105  it. 

ihBX  facts  set  forth  are  true,  compliance  with  lequiiements  oi( 

441  n. 
to  plea  in  abatement,  may  be  waived,  445. 
of  attorney,  when  admissible,  110. 
defence  by  other  than  defendant,  105. 

judgment  for  want  of,  on  failure  to  appear,  142. 
law,  249,  267,  2^  344,  351,  891  n.,  417,  443, 
Copy. 
waiver  of  provisions  of,  445. 
Affirmation,  express,  of  duty  otherwise  implied,  386. 
AFFIBMATIVE  ACTS,  implied  negative  in,  199,  209. 

without  expressed  or  implied  negative^  218,  222. 
inter  se,  negative  acts,  what  are,  217. 
After,  891. 
After  bom,  80. 
After  the  expiration,  391. 

present  war  is  over,  499. 
they  return,  296. 
Against,  317. 

the  law  of  China,  296. 
Agency,  principle  of,  recognised  in  construction,  105. 

m  payment  of  taxes,  143. 
Agent,  118»  166  n,  see  Traveling  Agent. 

or  Surveyor,  401  n. 
AQENT,  consent  or  affidavit  by,  105. 

criminal  liabilitv  of  principal  for  act  of.  185. 
employment  and  payment  of,  when  impliedly  authoriied|  418b 
knowledge  of,  117. 
Agreement  in  relation  t6  uu  and  hire  of  a  ship,  28. 
Agreement  to  convey,  see  Married  Women. 
Alien,  power  of,  to  hold  lands,  63. 

who  is  ineligible  as  jurors,  63  n.  .  ^ 

See  Foreigners,  Bemoval  of  Causes.  ^^ 
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1, 189. 
Alienation  of  gooda,  voluntary,  90. 

property,  strict  ccnstruction  of  acts  restraining;  842i 
^0, 115  n,  167. 

a6(a  arid  parU  qf  aaU,  265. 

tdutherloedorBpeeialfOrotheneueinoontitiml^ 
offreemmU*  to  pay  aUamejffem  dependent  on  any  condition,  122. 
tufinition  and  dieripHon  of  enme9,  aUfineMf/offeiiiirti,  penaitim  and  • 
liOBf  240. 
Allegiance,  constitutional  provision  requiring  oath  o^  586. 
All  OBUting  rarilroad  eorporoUiona,  112. 
Alley,  adverse  possession  of,  165  n, 
AU  ineonnttent  acU,  205. 
newtpapen^  432. 
qgioa^  512. 
Allowance  to  widow,  irrespective  of  crediton^  claims,  16. 
AUowaneei,  54  n. 

AU  paymenti  made  or  whick  $haU  ihereafier  be  made,  284. 
permme,  115,  206,  241. 
pleoi,  224,  231. 

pouUerere  wUkin  eooen  mibS;  258. 
proeeodingif  125. 
property,  17,  224. 

pnmertyfrom  which  any  inoome  or  revenvs  k  dorioei,  163  n. 
real  etUUe,  224  n. 
righte  q^  aotAon  eeewred  hy  ending  lawe  may  he  jBTOisotrfsd  in  the 

Med  bythUaot,  287. 
righte  o/euit  or  proeeeution,  <fio.,  484. 
Almshouse,  see  Workhouse, 
Already  euttainedj  272. 

Alteration,  see  Ajcbndmxht,  Ghakoi^  Bevebbhoi  Aot. 
Alwayif  81  n. 
Ambassador,  174. 
AMfilQUITY  OF  LANQUAQE,  25,  26. 

causes  of,  26  n. 

construction  permissible  only  in  oaaei  o(  4.  ; 

Bee  Absolxtta.  BxmxHZiA. 
unsolved,  24 
AMENDMENT,  change  of  construction  has  effect  of^  1  n. 

construction  harmonising  with  original  aot  preferred,  40. 

reference  to  act  is  to  it  as  modified  by,  44. 

adoption  of  statute  before,  adopts  construction  before^  871  •• 

same  terms  in,  870. 

is  read  into  original  statute,  294. 

statute  after,  construction  as  if  always  there^  294. 

kereojfter  in  an,  272  ti. 

heretofore  in  an,  272. 

has  no  retroactive  force,  196  n.,  279,  294. 

of  city  charter  held  prospective,  271. 

when  and  when  not  a  repeal,  195, 196. 

incorporating;  all  retained,  196  and  Addmda, 

merger  of  original  act  in,  196. 

so  as  to  read,  in  lim  of,  &c^  196,  294  and  note^  4^b,    See 

MiroaBR 
repeal  of  earlier,  of  act  repealed,  re-enacted,  47S  n. 
of  repealed  act,  872. 

oonstitatloDal  requirements  at  to  foqn,  Ac,  inapplicable  In 

implied,  191  n,  524 «. 
of  third  readings  inapplicable  to^ 
50811. 
effect  of  nnconstitutional,  195. 


INDEX.  771 

[The  reforenoe  is  to  0eofeloii0.J 
AMENDMENT  (eontinued), 

new  oooBtitatioD  iB,  of  old,  620,  531. 
oonstruction  of  oonstitation,  by  reference  to  fonaai^  proflf- 
iond,  617. 
AMENDMENTS^  first  ten  of  U.  8.  constitation,  618  n. 

statutes  permitting,  108,  286,  288. 
exercise  of  discretion  as  to,  of  pleadings,  149,  807. 
Amicable  revival,  see  Judgmbnts. 
Amotion,  see  BsacovAii. 
Amount,  166. 

Amusement^  public  places  of,  47,  340. 
Analogies  and  differences  between  construction  of  statute  and  of  oonstitatioo, 

606,640. 
Analogous  acts,  same  phrases  in,  869. 

causes  construed  as  within  intent  of  statute,  110,  827  «.» 417  n. 
Analogy  with  statute,  adoption  of  principle  from,  327. 

rule  as  to  certain  appeals  adopted  from,  of  acts  as  to  other  appeali^ 
420. 
Anontor  from  whom  estate  eame,  80. 

Ancient  lights,  right  to  raise  party-structure  does  not  permit  obitnictJon  o^  ISOl 
statutes,  equitable  construction  of,  822, 828. 
construction  by  usage^  869. 
^  a.,  463. 

And  in  penal  statute,  806. 
and  or,  303,  306,  881. 
have  the  casting  vote,  131 
not  q/^er,  324. 
Animals,  see  Disbaseb. 
Annexation,  see  Bt7BAX<  Lahsb. 
Annexed  thereto,  346. 

Annuities,  construction  of  act  relative  to  sale  oi^  77. 
Annulment,  construction  of  act  declaring,  of  oontmot  by  transferi  Itt 
Anomalies  not  to  control  construction,  23.    See  AasUBDHT. 
Another  kindf  66, 

Answer,  see  EviDSiraB,  SxLr-CBDiiNA.Toro. 

Antecedents,  rule  as  to  several,  81,  414,  632.    See  LAflT  AxTflOKDmi 
Any  aclf  67. 

acts  m,.tothe  oofUrary  thereof  notmlkstandmg,  226. 
wtrusted  with  the  possession  qf  goods,  118. 
bank,  169  (Addenda), 
bond  as  aforesaid,  381. 

obligation  or  eontra^  tnuisr  sso^  187. 
or  other  specialty,  406. 
borough,  278. 
borrower,  14. 
eoas  (f  collision,  268. 
chattel  or  valuable  seeuriiy,  888  n, 
court,  114. 
creditors,  90. 

crime  or  offence  against  Iho  law  <if  (Jkkia,  SO,  290. 
decision,  126. 
dimdend  declared,  142. 
horse,  981, 

cattle  or  other  animal,  299. 
it^ormation  or  complaint,  166. 
mtereatfMeh  might  from  tm$  to  tUn$h$msklA  96. 
iwliM,  114. 
land,  216. 

law,  usage  or  custom  to  the  conirary  ntftwUktkmdktg,  8SS  %^  S74 
married  female,  116. 
mwnimpal  corporation,  22S. 
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Any  munieipality,  230. 
ofiot'holder^  65. 
<y  <ueA  animaU^  299. 

ihs  following  oaiues,  249,  299. 
order,  62. 

otAer  oompetent  court,  114. 
(atff,  173. 

nuUter  or  thing  whataoeiw,  410. 
person^  885  n. 
atcUe,  169  (Addenda), 
paper  containing  public  news,  &c,  345. 
part,  248. 

perfOiH  44,  227,  244,  253,  340. 
aggrieved,  125. 

Miving  the  care  or  charge  cf  any  sin^  palienl,  121« 
.  entitled  to  vote,  334. 
or  corporation,  87. 
persona,  257. 

whatever,  corporate  or  $ole,  261. 
persons,  170  n. 
ji/ooei  408. 
property  t  15. 

pii6<i6  or  joint  stock,  or  public  seourity  whatsoever,  886. 
place,  378. 

fiiay,  wAa^  or  landing  pUice,  340. 
rigJU  cf  common,  35. 
or  remedy,  216. 
such  praeticeSf  308. 
e({2/  or  sUlU,  255. 
vessel  on  the  high  seas,  174. 
vi//,  62. 

woman  who  may  hereafter  be  married  in  this  oommonwealth,  821. 
Apology,  ooDstruction  of  act  requiring  insertion  of,  for  libel,  in  newspapoTi  189. 
Apparent  see  Conflict. 

AFxEAL^  construction  of  act  Riving,  on  judgment  for  defendant  on  motioo  to 

quash,  110  n,  237  n,  417  n. 
acts  giving,  extending  or  preserving  right  o^  108. 
relative  to,  held  prospective,  271,  272. 

retrospective,  288. 
inapplicable  to  pending  canse^  290. 
decision  on,  after  repeal  of  statute,  478. 
who  is  party  liable  to  pay  costs  on,  77. 
from  one  quarter  session  to  another,  23. 
given  by  act  in  manner  incapable  of  putting  in  operatioiiy  24. 
right  of^  involves  right  of  hearing,  428. 
when  reasonable  time  allowed  for,  420. 
given  to  next  session,  351. 
affidavit  of,  to  be  filed  immedUUely,  247. 
conditions  of,  435. 

implied  reference  between  acts  prescribedi  199|  207. 
notice  of,  441,  442,  443. 

when  excused  bj  death  of  appellee,  441. 
when  not,  &c,,  443. 
and  security,  want  of,  waived,  4'45. 
impossibility  to  perfect,  441,  442,  443. 
when  right  of,  supplied  in  statute  from  constitntion,  181. 
right  of,  destroyed  by  declaring  lower  jurisdiction  finai^  168  •• 
dkcretion  of  Orphans'  Court  as  to  security  on,  225. 
construction  of  second  act  relative  to,  220. 
from  judgment  of  justice  of  the  peace,  247. 
given  whofi  the  sum  adjudged  .  .  .  exceeds,  246. 
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APPEAL  (eoiUinwd]. 

aenial  of,  in  landlord  and  tenant  cases,  403. 
effect  of  declaration  of  intent,  not  to,  445. 
See  ExscxTTOBS  akd  Administbators,  Judgments,  LniiXATiOH% 
Notice,  Begoomizanoe,  Review,  Wbit  ov  Bbbob. 
Appear  with  his  ehildf  267. 

APP£ABANC£,  wrongful  failure  to  put  in,  not  permissible  to  defeat  remed/i 

267.    See  Aftidavit  or  Defence. 
act  prescribing  that  certain  things  shall  be^  898. 
when  waiver  of  defect  in  summons,  445. 
Appendix,  part  of  journals,  33  n. 

Application  of  term  depends  on  moment  of  adjudication,  90. 
Ajmoiniedf  869. 
Officers,  512. 

Appointment  is  not  eUeiion,  508  n. 

APPBENTICE,  liability  of,  for  absenting  himself  from  seryice,  184 

penal  act  as  to,  235. 
indentures  for  binding  of,  269. 

construction  of  act  allowing  justice  of  the  peace  to  dl»* 
charge,  422. 
See  Servant. 
Apprenticeship,  deed  of,  10. 
APPBOPBIATION  out  of  fund  otherwise  appropriated,  45. 

construction  of  act  making  too  small  an,  266. 
act  may  suspend  other  act,  215  and  note, 
and  revenue  acts  construed  with  previous  acts  i»  pari 
materia,  46. 
Arbitrary  procedure^  see  Summary  Jurisdiction. 
ABBITBATION,  act  providing  for^  108, 118,  351. 

defect  in  recognizance  for  appearance  in,  446. 
in  ease  of  dispute  as  to  amount^  155. 
Arbitrators,  award  of,  partly  good  and  partly  bad,  460. 
Army,  75. 

Arrangement  not  to  control  interpretation,  70. 
Arrest,  illegal,  297,  435.    See  Capias. 
Arson,  103. 

Art,  terms  of,  see  Commercial,  Teohnigal. 
Artide,  409. 

Articles,  see  Headings. 
As  (foresaid,  514. 
described,  434  n. 


far  as  possible,  260. 
me 


Ashes  and  dirt,  liability  for  failure  to  remove,  469. 
Aa  if  ptjssed  after  this  act  193. 

said  alteration  and  amendment  had  not  been  made,  531. 
she  had  continued  unmarried,  422. 
the  act  had  not  passed,  376. 
this  constitution  had  not  been  adopted,  531. 
ASSAULT  AND  BATTEBY,  right  of  action  for,  held  to  be  property,  76 11. 

civil  and  criminal  liability  for,  469. 
by  several,  253. 

effect  of  death  of  victim  of,  upon  esemptioa 
from  second  prosecution  for  same  offence,  269. 
on  police  officer  in  citiaen's  clothes,  188. 
Assemble  and  meet  together,  62. 
Assertion  of  right,  act  done  in  the,  131. 
Assessed,  126. 

ASSESSMENT,  construction  of  act  requiring  assessors  to  sit  to  revise,  108*li. 

mode  o{,  not  saved  by  saving  of  right  or  remedy,  216. 
acts  legalising,  292,  293,  521  (Addenda), 
erroneous,  297. 
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[ENT  (MiOifMied). 

roll^  return  and  deposit  of,  436,  436. 
notice  of,  436. 
See  ExsMPnoH,  Musioifai.  iKFUormaarrs,  MinaGiPiiiZT»y 
Stookholdebs,  Taxes,  Vote. 
ul«t^462. 
AnigMef  80. 

Assignees,  act  allowing,  to  sne,  held  retrospective,  287. 
.ilfSMTiimsn/s,  76. 

AS8IQNM£NTS  for  benefit  of  creditors,  construction  of  act  forbidding  prefer- 
ences in,  124, 138.    See  GoxP08inoira^  FaMnaMSoak 
of  labor  claims,  350. 
mail  contracts,  449. 

government  contracts,  450.    See  AjrHULlOEMT. 
See  CoLULTBBAit  iKHBBiTANaa  Tax. 
equitably,  see  Bill  ov  Sals. 
Aflsistano^  writ  of,  withjSeri/octds  for  costs,  is  process,  74. 
Anociatea  words  and  clauses  in  constitution,  532. 
ASSOCIATION  of  words,  effect  on  construction,  396,  416,  582. 

restricting  effect  of,  396. 
extending  effect  ot,  404. 
Am  mibitantial  juttiee  bKoU  require,  147. 
.^Mtirifl^  78. 

Am  tk$  court  thinkt  right,  807. 
A^lum,  see  LuNATia 

At  arnjf  <tms  after  return  day  and  ten  daiyi  tsnrfes  (f  (As  wHlf  46. 
(aw,  77. 

mr  in  equity,  159. 
Isait,  391. 

two  dnye,  432  n. 
mieh  Hme  or  timee  aa  they  may  deem  expedieiUf  142. 
the  daie  of  paeeage,  292,  498  n. 

end  thereof,  348. 
their  just  and  proper  diecretion,  428. 
the  oflce,  301. 

tune  of  the  applieation,  247. 
trial,  247  (Addenda),  388. 
ATTACHMENTS,  strict  construction  of  acts  authorizing,  262  n^  844^  851. 

restricted  to  liquidated  claims,  98. 
act  authorising,  does  not  create  new  liability,  844  n, 
money  in  hands  of  public  official  not  liable  to,  251. 

municipal  corporation  not  liable  to^ 
165  fi,  251. 
against  foreign  corporations,  act  giving,  held  retrosped- 

ive,  287. 
to  compel  payment  of  master's  fee,  14. 
of  witnesses,  refusal  of  court  to  grant,  126. 
to  teeti/y,  419  n. 

of  wages  for  boarding  debt,  constmction  of  act  permit- 
ting,  126. 
no  waiver  of  act  forbidding,  447. 
for  contempt,  not  imprisonment  for  debt^  74.    See  COH- 


against  married  women,  123. 
act  relating  to  right  of  creditors  to  Intervene  In, 
rroBS. 
•  foreign,  in  Pennsylvania,  limited  to  claims  «b  wiUnmtit,  114. 

not  within  affidavit  of  defence  laws,  249. 
Attabti  see  Jubobs. 
AHmdanee  in  court,  or  before  any  official  pureuant  to  law,  61.       ' 


INDEX.  776 

[Thie  referenoe  Is  to  Motions.] 

ATTESTATION,  requisites  of,  where  required  to  ttate   that   instrameBt 
•  explained,  20. 

of  wills,  62. 

provision  relating  to,  held  directory,  437. 
estoppel  against  claiming  advantage  from  defect  in,  448. 
ATIOBNEY,  affidavit  by,  when  admissible,  110. 

effect  of  advice  of,  to  apprentice  that  indenture  void,  134. 

act  making  bills  of,  taxable,  SsCy  applicable  to  pending  caoM^ 

286. 
not  taxable  as  tradesman,  407. 
remedies  against  unqualified  persons  acting  as,  467. 
strict  construction  of  act  prohibiting,  from  purchasing^  341. 
See  Ma&rikd  Women,  NoncB  or  ApfbaIi,  Soligitob. 
Attorney-fee,  ouster  of  justice  peace  jurisdiction,  by  inclusion  of,  in  note^  158  «• 

act  limiting  amount  of,  held  retrospective,  287. 
Attomey-<^neral,  see  Depabtmbmtal  Ubaos. 
Attorney's  commission,  226  n.    See  Jtjstiob  or  thb  Pbaob. 
AUmuytj  38. 
Auctioneer,  contract  signed  by,  348. 

selling  partly  out  of  his  proper  district,  460. 
Auctions,  269. 

Auditor-General,  see  Chabob  or  b AXB  of  Gobpobatiob. 
AwiiUn%  or  OmUroUen,  532. 
^lOAor,  115. 
Author,  consent  of,  by  agent,  105. 

right  of  action  o^  for  printing  works  without  oonsenti  4Ml 
AtiAor  of  any  work^  176. 

prinUr  cmd  publitker,  304. 
AtUhonaed  and  empowered^  306. 

to  adjust  and  audit,  306. 
Award,  see  Abbxtbatorb. 

Bachelor,  see  Houbbholdbb. 

Baggage,  included  in  goods  or  merchandise  127.    See  LuGOAOa. 

Bail,  see  Bonds,  Capias,  Executobs  abd  ADMnasTBATOBS. 

Baker,  liability  for  sale  of  impure  bread,  135. 

Ballot,  constitutional  requirement  that  elections  shall  be  by,  520l 

boxes,  provision  as  to  arrangement,  Ac.,  o^  438. 
BANK,  discounting  note,  is  assignee,  80. 

what  is  place  where,  is  located,  94  n. 
effect  of  prohibition  against  loan  to  director  by,  137  ii« 
in  which  government  is  stockholder,  164. 
speeial  act  relative  to,  not  repealed  by  general  act^  229L 
See  Banks,  Cashieb,  National  Banks. 
Banker,  whether,  a  person  acting  in  tk  fiduciary  oapacily,  90. 
Bankers  and  brokers,  act  requiring  returns  by,  416. 
Banking  institution,  illegal  contract  for,  452. 
BagUcing  or  diseottnling  privileges,  532. 
Bankrupt,  earnings  by  labor  of,  248. 

real  estate  of,  see  Beal  Ebtatb. 
Bankruptcy,  who  are  creditors  in  case  of,  90. 
law.  219,  276,  296,  303,  340,  417. 
BANKS^  act  forbidding,  to  pay  interest  on  deposits,  279. 
reducing  rate  of  interest  allowed  to,  279. 
authorizing  erection  of  certain  number  of,  858L 
See  Bank  Cashieb,  National  Banks. 
Bargain  and  sale,  power  of,  included  in  power  to  grant,  79l 
Barratry,  186. 
Barriers,  see  Raelboads. 
Barter,  see  MuNidPALrnxB;  8dL 
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BASTARD,  settlemeDt  of»  141. 

legislature  cannot  make,  anything  but  bastard,  171. 
act  legitimatizing,  by  subsequent  marriage  of  parentis  17L 
See  Putative  Fatheb. 
Bastardize,  see  Married  Women. 
Bastardy  proceedings,  443. 

evidence  in,  443. 
Bay  windows,  see  Municipalitieb. 
J5c«/;  366. 
Beer,  see  LiquoR. 
Bejort,  391. 
Bting  an  alderman  or  councillor,  336. 

marrusd,  387. 
Be  in  poesesaion  of  game  ofier  the  Uut  day^  296. 

ii  enacledf  536. 
BELIEF,  mere,  as  a  defence,  131  n. 
erroneous,  in  a  fact,  132. 
when  reasonableness  of,  immaterial,  297. 
Bench,  selling  beer  to  be  drunk  outside  of  shop  on,  144. 
Benefices,  construction  of  12  Car.  2,  c.  17,  concerning,  116. 
Beneficial  construction,  103-112.    See  Liberal  GoNSTRUOCioir. 
Benefits,  acts  conferring,  prospective,  278. 
Bequests  to  charities,  strict  construction  of  act  regulating,  342. 
Betting,  see  Wagers. 
Beyond  the  aeaa,  20,  78,  296. 
Bicycles,  54,  335. 
Bid,  at  auction  declared  void^  269. 

act  not  construed  to  cut  off  accepted,  275. 
Biffamy,  133,  169. 

BILL  (see  Amendment,  Enactment,  Statute),  requirement  of  three  read- 
ings, 508,  536. 
introduction  of,  521  n. 

provisions  as  to  subject,  title,  &c.,  524,  536,  and  note, 
style  of,  536. 

and  resolutions  of  legislature,  signing  of,  536. 
Billiard  hall,  liability  of  keeper  of,  for  permitting  minor  in,  132  ». 
Bill  of  lading,  exception  in,  from  liability  for  breakage,  &&,  260  fi. 

rights,  516. 
BiUqfwUe,  139. 
Bill  of  exception,  see  Attachment,  Continuance,  DiscRBnoK,  NxwTbiaz^ 

Writ  or  Error. 
BILLS  OF  SALE,  affidavit  when  required,  10. 

act  relating  to  attestation  of,  20. 

requiring  registration  of,  137,  139,  274. 
what  not  evasion  of,  144. 
agreements  for,  when  to  be  registered,  139. 
transferring  ships  by  way  of  mortgage^  460. 
Blank  notes,  418  n, 
votes,  441  n. 
Blasphemy.  236,  494. 
Boarding  debts,  see  Attachment. 

Board  of  health,  women  to  be  appointed  in,  in  MaasachosettB,  885  n. 
Boat,  what,  is  a  ship,  103. 
Bohea,  83. 

Bonajidej  see  Innocent,  Usury. 
Bona  fides  in  assignment,  &c.,  of  ibsnranoe  policy,  14. 
Bonam  partemj  words  construed  in,  385. 
Bond]  381,  383. 

or  obligation^  383. 
BOND  of  tax-collector,  with  one  surety,  where  act  requires  two^  218. 
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BOND  {continued). 

note  not  bad  becftose  act  req  aires,  218.  , 

act  prescribing,  to  be  taken  by  surrogate,  437. 
BONDS,  oonstraction  of  act  autborizing,  in  aid  of  railroads,  Ac,  98,  214^  602i 
not  in  the  penalty  payable  and  condiiumed  ae  preacnbed  by  lai^  11(X 
act  relative  to  suits  on  official,  held  retrospective,  287. 
statute  of  limitation  in  suits  upon  official,  167. 

ball,  164. 
power  of  Aiunicipality  to  give,  418  n. 

married  woman  to  give,  see  Marbttbi)  WoiDEET* 
act  requiring  certified  signature,  &c.,  to  municipal,  437. 
of  directors,  provision  as  to  form  of,  directory,  438. 
construction  of  act  giving  counties  right  to  issue,  214,  502. 
foreign  held,  169  n. 
See  CoiTFSDBBATB    BoND8»    Mabqins,     Mttnigepaijtt,     Omom 
Bonds. 
Book  entries,  case  involving,  not  necessarily  one  requiring  the  exammaUon  qf 

a  long  oecouni,  155. 
Boom  comnanies,  249. 
Booth,  hela  not  included  in  tenement,  406. 

BOROUGH,  liability  of,  for  payment  of  damages  assessed  for  opening  streeti 

126. 
construction  of  act  empowering  courts  to  change  charter  of,  212. 
notice  of  application  for  charter  of,  see   Notiob,  BxuaiOUS 
Newbpafeb. 
See  FiRB  Limits,  Obdih anoe. 
BOBBOW,  right  to,  involves  ri^ht  to  give  obligation  for  debt,  422  ti« 
power  of  municipality  to,  418  n, 

married  woman  to,  see  Mabribd  Wombv. 
Borrower,  when  estopped  from  defence  of  usury,  448. 
Bottoms,  contract  to  ship  in  foreign,  452. 
Boundaries,  provisions  of  act  as  to  fixing  of,  by  oommisslonera,  435.    See 

CiTT,  MiTNICIPAXITY. 

BOUNTY,  construcaon  of  acts  relating  to,  109,  275,  486. 

loane  to  pay,  79. 
legalising  action  of  township  as  to  payingi 
122. 
Branch  railroad,  79. 

Breach  of  duiy  or  of  wntraety  401.    See  DxTFT. 

Breach  of  promise  of  marriaee,  when  not  included  in  aotioa  on  oontnct|  98. 
Bread,  sale  by  servant  of  adulterated,  135. 
Bread  wuatly  sold  aa  French  or  fancy  bread,  85. 
Break  from  prison,  129. 
Breaking,  337. 
Break  or  enter,  303. 
Bribery,  338. 

Bricks,  act  regulating  dimensions  of,  455. 
Bridge,  73,  79,  349. 

struciiuiree,  79. 
BBIDQE,  what  involved  in  grant  of  power  to  bnild,  418. 

charter  requiring  corporation  to,  roads,  means  existing  roads,  86J 
See  Dbawbbzdqb,  Kayigatiov,  NonoB,  Repatb,  TourBmaB, 
Tolls. 
BriHUih  thip,  116. 
Broker,  47.    See  Bakkbbs    and    Bboxxbs,   PAwmiOKBBy   Bml  EUttU 

Broker, 
Brokers,  unqualified,  456  and  note. 
Brought  or  exhibited,  416  n. 
Buggy  may  be  wagon,  103. 
Building,  140,  396,  405  n.,  406,  408. 
Building,  act  permitting  demolition  of,  428^ 
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iniLDINa  ASSOCIATIONS,  when  Dot  Kvinga  inatUutumB,  44,  896. 

penoDB  maj  become  members  oi,  merdj  to 

loaD,  141. 
implied  repeal  between  acts  relating  to,  9(K. 
fiiien  in,  352.    See  Fines. 
transfer  of  stock  in,  438. 
not  within  oonsiitational  proYision  as  to  cor- 
porations wUk  banlnng  or  dUoownHnf^ 
pnmUgei,  582. 
Boilding  line,  act  relative  to,  86. 
Bmldinf9,  896. 

Bnik  windows,  see  MnNioiPAi<mBB. 
Bull,  not  incladed  in  ox,  «ow,  heifer  or  elhtr  caUU,  412. 
Burdens,  strict  construction  of  acts  imposing,  345,  866. 

conferring  exemptions  from  '*«"»"*^  866w 
Burglary,  acts  relating  to,  54,  887,  and  note^  405  n. 
Burying  Taalt  not  a  bvildingy  erection  or  ineUmwe,  405  n. 
Budnesa,  521  n. 

trade  or  mantrfaeiure,  406. 
Butcher  raising  cattle  slaughtered  on  his  farm  not  tL  farmer,  98. 
Butter,  act  regulating  sale  of,  455. 

Buyer,  act  authorizing  seisure  of  light  and  unjust  scales,  Ac,  means  as  to^  119L 
3ify,  seU  or  reeevoefronif  299. 
By,  391. 
By-laws  '(see  GoBPosAxioir ,  Obdinakob,  Powbb),  power  to  mako  iMsi{m  418^. 

partly  good  and  partly  bad,  460. 
By  •  •  •  inaerUona  .  .  .  »»  aueeeaaive  weeka,  889. 
somp^  er  aolieUing  or  procuring  ordera,  174  n. 
the  court  or  judge,  105. 
mrtue  of,  297. 

the  authority  of  any  other  law,  178. 

Oabman  trespassing  on  railroad  company's  property,  184 

Galls,  see  Gobpobations,  Stogkholdbbs. 

Campaign  fund,  contract  to  contribute  to,  460. 

Qm,  299. 

Canal  boat,  when  a  veaad,  103. 

Oan  he  removed,  249. 

CANDIDATE,  exclusion  of,  from  polling  place,  86. 

effect  of  voting  for  ineligible,  114  and  Addemdeu 

acting  as  returning  officer  ineligible,  114. 

contract  of,  to  contribute  to  campaign  fund,  460. 

suit  by,  against  election  officer,  469. 
See  EuscnoN. 
Cbpuif  ad  reafondendum  not  issuable  against  married  woman  liable  for  tortaLl23w 
aatt^aeiendum  not  issuable  against  married  woman  liable^  Ao.     Voeht 

Y,  Kuklenee  (Pfi,),  U  Oentr.  Bm.7&7. 
effect  of  destruction  of  bail's  right  to  surrender  principal  taken 
under,  461.    . 
Oapital  atoek,  142,  356  n. 
Captions,  69,  70,  512.    See  Hbadxkgs. 
Cbp^urs,  79,  837  n.    See  Pbizb. 
Omiage,  54^  375,  878.    See  VehicIiE. 
Carrier,  construction  of  act  relating  to  liability  of,  260,  801t    Sm  Boa  OV 

LiLDnro,  Common  Cabbieb. 
Cbrriet  on  hia  buaineaa,  401. 

Carrying  concealed  weapons,  see  Cokobaued  Wxapobi. 
Oars,  see  Tbain  or  CABa 
Cbses  |>roou2ed /or,  226  n. 

Cashier,  act  relating  to,  of  ai^  hank,  169  {Addenda,) 
Oout  away  or  deatroy,  402. 
Casting  vote,  13. 
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ChfiM  omintif,  18,  22, 836.    See  OmaaiOH. 
Cftttle,  (see  BmL,  Eiujno,  Othsb  Cattle,  Tubn  Loobs),  act  relating  (o 

transportatioD  of,  407. 
Chiiaa  eauuoMf  473. 

SNM  OIM  flOfly  478. 

QAUBE  OF  ACTION,  not  created  hj  own  wrong,  267  n. 

when  saved,  485. 

nnaffected  bj  repeal,  481,  488. 
See  Right  or  AonoN,  Ldqtationb. 
enactment,  27,  28. 
Owss  to  he  Utken,  337. 

Cemetery,  prohibition  against  using,  within  one  hundred  yards  of  dwelling,  249  m 
Census,  cnanges  in  population  as  shown  by,  not  judicially  notioed|  261  n. 
Certainty  of  meaning,  effect  of,  4. 

statutes  devoid  of,  24. 
Certificate  see  Marbiaob,  Registbt. 

GEBTIORABI,  effect  of  prohibition  of  removal  of  conviction  by,  11. 

increase  of  jurisdiction  uot  restoration  of,  112. 
to  Quarter  Sessions,  when  not  taken  away  from  Supreme  Cduti 

151,  152,  522  and  note, 
prohibition  of,   inapplicable   where  jurisdiction   overstep- 
ped, 152. 
prohibition  of,  inapplicable  where  jurisdiction  wrongly  as- 
sumed, 385  n. 
court  improperly  consti- 
tuted, 152. 
in  cases  of  fraud,  152. 
to  suits  under  ordinances,  152. 
by  state  court  to  officer  proceeding  under  act  of  congress^ 

152n. 
void  proceedings  treated  as  voidable  for  purpose  of  review 

on,  162  n. 
when  excluded  by  reference,  153. 
to  new  proceedings,  154. 

acts  taking,  away,  inapplicable  to  government,  164. 
effect  of  making  judgment  of  inferior  court  final  on,  420. 
when  impliedly  taken  away  in  contested  Section  cases,  420  m 
See  Review. 
Cbnanfe  ratione  eenat  (ex,  62.  . 

Challenge,  act  giving  right  of  peremptory,  held  retrospective,  288. 

See  CODEFENDAI^TB,  DWELLING,  JlTBOBS. 

Chambers,  see  Houheholdeb. 

Chancery,  see  EquiTT,  Eyidbncb. 

CHANQE  of  lurcumstances,  effect  on  construction,  85  n. 

date  of  election  does  not  change  liability  for  expenses,  112. 
publication  of  newspaper,  389. 

degree  of  punishment,  239. 

extent  of  jurisdiction  does  not  change  finality  of  judgment|  112. 

Ede^  damages  for,  434. 
guage  (see  Omissions),  378-384. 
when  insignificant,  381. 

change  of  intent^  51,  206,  382. 
in  constitutions,  531. 
law,  presumption  against  needless,  by  statute,  118-128. 

constitution,  520. 
locality  and  incidents  of  punishments,  237. 
name  of  corporation,  notice  of,  to  auditor-general,  17.     8m 

^  COBPOBATION. 

policy  not  presumed  from  new  constitution,  520. 

quality  ana  incidents  of  offence,  238. 

venne^  act  relating  to,  held  prospective,  289  n. 
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GHANQE  {continued). 

of  Tenue,  effect  on,  of  saving  of  right  to  proceed,  487. 
right  of  Supreme  Gourt  to  order,  522. 
Changes  in  an  act  adopted  bj  another,  do  not  affect  latter,  85. 
Chapter,  see  HsADiMoe,  Revibiom. 
Charge^  10,  405. 

Charge,  when  included  in  opinion,  108  n. 
Charities,  construction  of  act  requiring  devise,  ^,  to,  one  calendar  moatk 

before  death,  80.    See  Bk^uest,  Mortmain. 
Charter-party,  guarantee  for  due  performance  of,  not  within  stamp  laws,  845. 
CHABTEKSy  construction  of,  most  strongly  against  grantees,  55  and  note, 
promoters  regarded  as  framers  of,  55  ti. 
of  consolidated  companies  not  construed  together,  55. 
general  act  read  into  special,  56. 

to  be  construed  so  as  to  accord  with  subeeqaent  legislation,  854. 
reservation  of  power  to  alter,  involves  power  of  additional  tax»- 
tibn,  417  n. 
See  Boroughs,  Corporations,  Municipal  Corpobatioh%  Okds- 
NANCE,  Repeal. 
OhaUd  or  valuable  securt/y,  338  fi. 
Checks,  418  n. 

postdated,  418  n. 
a^adren,  77,  80,  321,  337. 
CHILDBEN  under  seven  years  not  guilty  of  felony,  130. 

born  out  of  lawful  wedlock,  cannot  be  lawfuHy  begoUm,  17L 
act  relating  to  abandonment  of,  381. 
See  Abduction,  Abandonment,  Maintenance,  Poor  Dsnasat, 
Schools, 
Chimneys,  construction  of  acts  relating  to,  218. 
Choees  in  action,  when  property,  75  n. 

Chwrchw,  meeling-houaes  and  other  regular  places  of  staUd  wonhip,  856. 
Circuit  Courts,  construction  of  act  relative  to,  122. 
See  Removal  of  Causes,  Supreme  Court. 
Circumstances,  see  External  Circumstanoss. 
Circumvention,  see  Evasion. 
Citation,  see  Personal  Service. 
aUea,  37. 
,OUiaenB,  159. 

CITY,  act  aiming  at  regulation  and  regular  supply  of  a  great,  106L 
effect  of  extension  of  boundaries  of,  122,  420. 
See  Councils,  Municipalities,  Ordinanobb. 
City  controller,  532  n. 
OivU  ease,  507  n. 

Civil  engineer  not  a  laborer,  99  and  note. 
(Xvil  officers,  512. 

Claim  of  right,  see  Assertion  of  Right. 
Clandestine  marriage,  see  Fxttative  Father. 

removal  of  goods,  see  Fraudulent,  REMOVALb 
CLASSIFICATION  OF  CITIES,  621  n. 

corporations  for  taxation,  519  n. 
street  railways,  521  n. 
effect  of  doubtful,  in  revised  acts,  846. 
Class  legislation,  strict  construction  of,  350. 
Clause  (see  Word),  effect  to  be  given  to  every,  23. 
Claiues,  transposition  of,  in  construction,  IS,  318,  507  n.    See  TRABBFOSmOK 

repugnant,  in  same  act,  183-186. 
Cleaning  women,  act  relative  to,  112  n. 
OUar  days,  391. 

yearly  value,  54. 
Clerical  errors,  correction  of,  264,  319.    See  OmisbiokS. 
Clerical  or  other  ejTors,  407. 
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Clerk  of  ooart,  impossibility  arifliog  from  act  of,  442. 

Oottl  company,  139,  800. 

Chal  mineSf  396. 

Goals,  act  regulating  sale  of,  465. 

CODE,  whole,  treated  as  one  body  of  law,  40. 

construction  of^  as  chan^^ng  common  law,  127. 

repeal  of  special  mnnicipal  act  by,  notwithstanding  saying  daase,  230. 
See  BsviSED  Statutes,  Revision. 
Codefendants,  all,  are  one  partyj  for  challenging  jurors,  77. 
Codicil,  see  Repubuoatiok. 

Cognate  acts,  oonstructioo  of,  865,  866.    See  Analoootxs  Aotb. 
Coke's  rules,  27,  and  note,  29. 

COLLATEBAL  inheritance  tax  laws,  attemots  at  evasion  of,  140. 

trust  deed  to  evade,  460  n. 
what  not  evasion  of,  144. 

subject   to,  174.     See  Adoftbd 
Child. 
construction  of,  as  to  foreigners,  174. 
prospective,  276. 

act  exempting  husband  from,  507  n. 
inquizy  into  corporate  existence,  114. 
validity  of  tax  rate,  246. 
issues,  see  Act  Keoulatino  Criminal  Pbocbedikqb. 
CoUecting  officers,  see  Judgments. 
Collision,  258.    See  Injuries. 
Collocation  of  words  changed  to  accomplish  meaning,  295, 818.    See  Arranob- 

mbnt.  Transposition. 
Oolonelf  80. 

Colonies,  170.    See  Country. 
Comity  of  nations,  see  International  Lajv. 
COMMENCEMENT  of  constitution,  639. 

repeal,  489.    See  Postponement. 
statutes,  496-500. 

postponement  of,  499. 

provision  requiring  designation  of  time  of,  437. 
acts  speak  as  from  time  of,  489,  and  note. 
COMMERCIAL  LAW,  statutes  of  states  not  rule  of  decision  in  federal  ooorts 

upon  questions  of,  122. 
construction  of  act  changing,  128. 
terms,  83. 

usages,  see  Merchants. 
Commissions  (see  Attorney,  Municipality)  to  purchaser  of  mnnicipal 

bonds,  139. 
to  seller  of  municipal  bonds,  418. 
Commitment,  construction  of  act  authorizing,  on  failure  to  obey  orders  to  pay, 

428. 
not  under  seal,  435. 
Committees,  proceedings  and  reports  of.  32,  68. 

delegation  of  powers  to,  352  n.,  353. 
Chmmodityy  75  n. 

Common,  tenant  in,  see  Married  Women. 
COMMON  burdens,  see  Burdens. 

carriers,  exemption  from  liability  unless  valuation  declared  and 

insured,  12.    See  Carriers,  Railroads. 
in&rmer,  repeal  of  act  taking  away  right  of,  to  sue,  475.    Se« 

Qui  tam. 
suit  by,  422. 
Common  law,  3  n. 

COMMON  LAW|  legislature  presumed  to  know,  127  n. 

meaning  of  words,  3,  75, 127, 405  n. 
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[^\  COMMON  LAW  (Mnltnued). 

^y  >  meaning  of  wordi  presamed  to  be  nndentood  bj 

ic\\      '  lature,  8. 

^  rales  in  oonstmction  of  acts  of  ooDgresB^  8. 

''^'\!\.  statutes  to  be  oonstraed  Vy,  127. 

,>/'  ooDStrnction  of  acts  in  affirmation  o(  127. 

%K'  doctrine  of  strict  construction  of  acts  in  deraeitlon  ot 

^z  .  V  127,128. 

^,  .;•    ^  presumption  against  alteration  of,  127, 128|  84L 

.  ^'.,  •  rights,  construction  of  act  interfering  witb,  127, 841,  848i 

tfl  statutory  regulation  for  exercise  o^  not  ttaMif 

^  construed,  850. 

remedy  given  by  statute  for  enforcing,  oumoIatlwL 

\f:  470. 

^7-  •  oonstmction  of  statute  intended  as  a  snbstitate  for.  lS7t 

236n.  ' 

implied  repeal  of,  204. 
controlled  by  statute,  861. 
superseded  by  act  revising  whole  sabjeoti  886  •• 
acts  construed  cumulative  to,  204  n.,  470. 
«  remedies,  when  not  ousted,  168  fi«.  466. 

redress,  when  impliedly  given,  464. 
incidents  to  new  remed.ie9,  164. 
remedy,  when  ousted,  433  n. 
immemorial  usage  may  control,  861. 
revived  by  repeal,  suspension,  expiration  of  etatote^  4Bh. 
influence  of,  m  construction  of  oonstitntioo,  620  a* 
See  Paivatb  Act. 
Oommon  Pleas  (see  Aoooumtb),  jurisdiction  of,  in  partition,  168. 
Ck>mmon  schools,  see  Sohooijs. 
Common  scold,  494,  496  fi. 
Commonwealth,  see  Governxbht,  SlATS. 
Oompensation,  see  PBiORrrT. 
Competency,  see  Witnesses. 
Oompeiml  to  diapoae,  <ftc.,  73. 
OtmplaifU,  74. 

Compositions  with  creditors,  efibct  on,  of  act  forbidding  preferenoei^  HL 
Compromise,  not  a  recovery  or  preservation,  12. 
COMPUTATION  of  distances,  396. 

time,  390,  894. 

when  Sunday  included  and  exdaded,  SM. 
under  constitution.  634. 
Concealed  weapons,  act  relative  to  carrying  of,  16,  884. 
Concealment,  see  Faaudulent  Cokgealment,  Limitatiomb. 
Concurrent  jurisdiction,  see  Eqirrrr,  JuRiSDiarioH,  Bbtbospsoccvs. 
Condemnation  of  land,  waiver  of  right  to  apply  to  court  for,  444. 
CONDITION  (see  Ikpossibilitieb)  preoeden^  when  requirement  is,  481, 482. 

act  establishing,  la  imperative, 

481. 
ooort  oannot  impose  additional,  to  condition  fweMribed  by 

statute,  861. 
prescribed  by  constitution  oannot  be  added  to  bf  kgiaktora^ 

688. 
unexpressed,  supplied  by  reference  to  olject  of  enactment,  KkL 
-Confederate  bonds,  contract  as  to,  688. 
Confirmation,  see  CovYBTAiros,  TmA. 
Confiscation,  strict  construction  of  act  working,  848. 
CONPLIOT  of  laws,  169. 

between  parts  of  statute  to  be  aroided  in  oonatniotlon,  9$^  4jOl 

constitution  to  be  aroided  in  oonitraotioD,  614 
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CONFLIOT  (continued). 

between  general  and  subtiidiarj  proTiflions,  111. 
acts,  merel7  apparent,  211,  214. 
special  and  general  act,  merely  apparent^  226. 
degree  of,  between  acts  necessary  for  implied  repeal,  210* 
See  Implied  Bepeal,  Inoonsistenct,  Bbfuonakot. 
CONFLICTING  acU,  as  to  liabilities  imposed,  207. 

of  same  session,  main  intent  to  be  effeotuated,  210  a* 
powers,  acts  granting,  207. 
rights,  acts  conferring,  207. 
Congregation,  offence  of  disturbing,  253. 
Congress,  acts  constraed  bj  common  law,  3. 
powers  of,  under  constitation,  535. 
See  LsaxBLATusE. 
Conjecture,  no  room  for,  in  construction,  72. 
Connecticut  titles  in  Pennsylvania,  450. 
Omneeiionj  79.    See  Railroads. 
Consent,  see  Mabriaqe. 
Consequences  impliedly  sanctioned  by  act,  417.    See  iNOiDSins. 

effect  of,  on  construction,  4,  6,  23.    See  ANOJCALm. 
Consideration,  illegal,  451.    See  Contbaot. 
Consistency,  see  Inoonbistenot. 

Consolidation  of  corporations,  effect  of,  on  construction  of  charters,  65« 
Constable,  247  and  note. 

-CONSTITUTION  (see  Federal   Constitution)   and   statute   constraed 

together,  67,  178,  181. 
construction  of  statute  in  conformity  with,  imperatiye^  178. 

not  to  distort  lan- 
guage, 180. 
provisions  of  subsequent,  read  into  prior  statute,  181. 

(n  what  sense  a  taWf  506,  522  n. 
he  people  regarded  as  framers  and  makers  of,  507,  509, 

510  and  note,  511. 
amendment,  construction  of,  by  reference  to  former  pro* 

vision,  517.    See  New  Constitution. 
associated  words  in,  532. 
bill  of  rights  in,  516. 
change  of  language  in,  531. 
commencement  o^  639. 

common  law,  influence  of,  in  construction  of,  520  «. 
computation  of  time  under,  534. 

construction  of,  and  of  statutes,  analogy  and  difference 

between,  506,  540. 
fundamental  principles  o(  506,  507,  526. 
literal,  507,  508. 

effect  of  external  circumstances.  509,  510. 
reference  to  history  ana  mischiet 
509,  518. 
context,  514,  516. 
as  a  whole,  515. 

to  harmonise  different  parts,  515. 
reference  to  superseding  and  succeeding 

provisions  in,  517. 
federal  constitution,  treatieii 
laws,  Ac.,  523. 
liberal,  526. 
contracts  and  enactments  in  violation  of,  538. 
debates  in  convention  that  framed,  ^10. 
definitions  and  qualifications  in,  not  added  to  or  varied,  638. 
directory  provisions  in,  513  n.,  536. 
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OONSTITDTION  (OonHnwd). 

ebumeratioD  Id,  effect  as  to  things  not  enamerated,  513, 533. 
estoppel  against  claiming  benefit  of  provision  in,  537. 
expansion  and  i^estriction  by  reference  to  subject  matter 

and  object,  518,  519. 
expreaaio  untua,  &c.,  in  construction  of,  533. 
eztra-t^rritorlal  operation  of,  523  and  note, 
general  and  particular  proviMions  in,  516  n. 
generality  of  language  of,  506,  514,  518. 

government  bound  by,  522. 
ardship  and  inconvenience,  effect  in  constmction  o^ 
507,  524. 
implications  and  intendments  in,  535. 
implied  powers  under,  535. 

irreconcilable  repugnance  between  parts  of,  515  n.,  515. 
language  used  in,  force  of,  507. 

to  be  read  in  grammatical  sense,  507. 
language,  plain,  permits  no  interpretation,  507. 

modification  and  trans(K)8ition  of,  507,  notes  7, 19. 
-multiplicity  of  words  in,  531. 
new,  comparison  of,  with  old,  517. 

IB  but  amendment  of  old,  520,  531. 
not  repeal  of  existing  laws,  520. 
preamble  of,  effect  of,  511. 

presumption  against  intention  of  statute  to  violate,  173~181. 

needless  change  of  law  by,  520. 
evaision  of,  521. 
ouster  of  jurisdiction  by,  522. 
excess  of  state  powers,  523. 
^  violation  of  federal  constitution  and 

laws,  523. 
injustice,  absurd  i#|r,  inconvenienoe,  509 

624. 
retroaction,  525. 
pfovifiions  of,  transcribed  from  other  states,  530. 

adoption  of  construction  does  not  adopt  ap- 
plication, 530. 
adjudicated,  of  former,  530. 
effect  of,  on  const  ruction  of  transcribed  stat- 
utes, 371. 
not  construed  as  useless  repetition  of  exist- 
ing rule,  520. 
in  pari  materia^  acts  construed  together  with, 

57,  178-181. 
as  to  assessment  and  payment  of  tax,  143  fk 
exemplary  damages,  218  n. 
special  legislation,  507  n,  521,  and  note, 
reading  bills  three  times,  508,  5;56. 
personal  liability  of  stockholder,  508. 
disqualification  of  repret^entatives  and 
senators  for  appointment,  508  n. 
compensation  for  property  injured  or 

destroyed,  518,  519,  520. 
right  of  voting,  519. 
cumulative  voting,  540. 
corporations,  518,  519,  620,  524,  532. 
elections  by  ballot,  520. 
intersections  of  railroads,  620. 
that  accused  may  demand  nature  and  cause  of 

accusation,  520. 
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CONSTITUTION  (eonimued), 

proviflions  that  accused  shall  have  public  trial,  624. 

be  confronted  with  witnesses,  620. 
in  derogation  of  commoo  law,  520  n. 
requiring  award  of  contract  to  lowest  biddeiv 

524,  537. 
as  to  increase  of  municipal  debt^  524,  532. 
contents  of  bills,  524,  536,  and  note, 
repeal  of  statute^  191,  and  note,  524  m 
title,  527. 

pay  of  legislators,  527,  531. 
requiring  oath  of  allegiance  from  legislatony  686b 
limiting  power  of  legislature,  42L 
as  to  common  schools,  533. 

uniformity  of  taxation,  540. 
prorisos  and  exceptions,  construction  o(  513  n.,  620L 
retroaction,  presumption  against,  525. 

as  to  remedies,  525. 
game  words  in,  514. 

saving  of  existing  offices  in,  513  ii.    See  'Peoyjbcm, 
schedule  to,  functions  of  513. 

effect  of,  in  construction,  513. 
omi»ions  not  supplied  from,  518. 
construed  together  with  body  o(  616  m 
•elf-executing  provisions  of,  540. 
iUwe  cteeisia,  in  construction  of,  529,  530  n. 
strict  construction  of,  526  (520  n). 
surplusage  in,  rejection  of,  507  fi. 
technical  and  popular  meaning  of  terms  in,  607* 
time  prescribed  in,  when  directory,  513  and  note.  ' 

titles  or  captions  of  articles  in,  512. 
unexpressed  intent,  509. 
usage,  contemporaneous  and  legislatiTeu  oonslraotion  oL 

527-528. 
waiver  of  provisions  of,  537. 
CONSTITUTIONAL  OONVENTION,  funcdons  of,  511. 

debates  in,  seeDEBATSB. 

defect  remedied  by  subeequeot  legislation,  191. 

CONSTITUTIONALITY  of  statute,  how  far  an  element  of  definition,  1  n. 

every  doubt  resolved  in  favor  of,  180  n.,  524,  529 n. 
question  of,  who  only  can  raise,  537. 

•  See  Umgonstitutional. 

CONSTBUCTION  (see  Acts  ik  Pari  Materia,  Afpligation,  Bemxfi- 

ciAL,   Equitable,   Liberal^    Litsral,   Strict 
Construction). 
when  not  permissible,  4,  27,  507. 
is  to  ascertain  what  language  of  act,  not  what  legislature, 

means,  7. 
statute  presumed  to  be  passed  with  reference  to  rules  of,  8. 
of  act  embodying  several  distinct  acts,  42. 

several  acts  which  are  to  be  construed  as  one,  42. 
absurdity,  injustice,  contradiction,  unreason,  avoided  in, 

258  and  note,  264, 267. 
adoption  of,  by  re-enactment,  368,  371. 

transcribing  foreign  act,  871.    See  Cov* 

•  8TITUTI0N. 

transcribing,  does  not  adopt  fluctaation 
of  decisions,  871. 
amendment  made  to  harmoniae  by,  40. 
•magement  and  collocation  not  controlling  oi,  70. 

50 
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00N8TBUCTI0N  {oontvnMd). 

honampartmnj  tn^  S85. 

change  of,  has  etfect  of  amendment)  1  n. 

codes  and  reTisioDs,  of,  40,  368. 

oonteqiienoes,  effect  of,  6,  507,  524. 

constitutions,  compared  with  statuteB,  606-540L 

oontemporaneoas,  357,  361,  527-628. 
'  context)  referred  to  in,  3d,  42,  514-^516. 

contracts,  statutes  containing  elements  o(  854  a* 

convenience,  Ac.  not  controlling  in,  4. 

carative  and  declaratory  laws,  291,  293. 

date  of  enactment,  meaning  at,, 85. 

definition  of,  1,  note  2. 

division  of  subject  of,  1. 

double  penalties  avoided  bj,  253-257. 

equitable,  in  sense  of  liberal,  320-321. 
strict  sense,  322-325. 

equity,  rules  of,  same  in  law  as  in,  325  n. 

evasion  avoided  in,  138. 
facilitated  by,  252. 

expressions  frequently  used  in  statutes,  388-895. 

former  law,  as  near  use  and  reason  of,  as  possible.  118b 

general  phrases,  act  relating  to  interpretation  o^  829  •• 

fframmaiical,  not  always  observed,  8i--82. 

implied  repeal,  avoided  in,  210-244. 

inconsistency  avoided  in,  182--209. 

injustice  avoided  in,  258-263. 

in  pan  materia,  acts,  referred  to  in,  43-47,  367. 

insensible  enactments,  24. 

intent  of  maker  to  be  effectuated  by,  339.  See  TntbhtioiX. 

interpretation,  distinction  between,  and,  1,  note  2. 

legislative  declaration  of,  365-377.     See  Ihtxb^bbeA.* 
TioN  Clause. 

legislative,  of  constitution,  527-528. 

Lord  Coke's  rules  of,  27  and  note,  29, 103. 

new  jurisdiction  not  extended  nor  confined  by,  157* 

object  of,  1,  2,  329,  339. 

paramount  duty  of  judicial  interpreter  in,  829. 

penal  laws,  rules  of,  337. 

periodically,  act  requiring  something  to  be  done,  89i» 

personal  liberty  favored  in,  339. 

plain  language  needs  no,  4,  27,  507. 

policy  not  controlling  of,  5. 

practical,  of  constitution,  527-528. 
statutes,  357-3(54. 

primary  rule  of,  2. 

purpose  of  statute  to  be  carried  out  by,  29. 

redundant,  no  part  of  statute  to  be  made^  l^,  28. 

same  word,  41. 

■ubject  and  object,  to  harmonize  with^  78. 

unreason,    inconvenience,  iiijijiitice^  abeordil/i  aroided 
in,  245-266. 

usage,  effect  of  in,  357-364,  527-528. 

iU  magia  vaUoU  qnam  ptreaty  265. 

words  of  statute  control,  295  n, 
OonftroctlTa  knowledge,  105.  « 

notice,  117. 
Oomolting  engineer,  not  a  laborer  or  operative,  99. 

Ck>otagioiu  disease!  (see  I>mBAan)  act,  ri|^t  of  action  teTiolatioiiQ(il71»  474. 
Cbmtemponmm  mpoMa  mt  optima  ttforiimma  m  kgt,  tSf. 
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CONTEMPORANEOUS  acts,  43  n. 

oiroamstanoes,  history  and  puUio  opinion,  88. 
ezpoeition,  857-364. 

of  coDstitation,  527-^28. 

drawn  from  work  of  digesten^  857  «• 

of  clear  statates,  858. 

reoent  staiutes,  859. 
age  of  nsage  to  amount  to,  869. 
limits  of  efiect  of,  861. 
donteooptBi  419  and  note.    See  Attaohmbnt. 

CONTESTED  ELECTIONS  (see  Eusotioks),  construction  of  acts  relating 

to,  419fi.,  420n.,  527n. 
Btatntoiy  method  of  determining,  ezclosi  Ye,  438ii, 

binds    goTem* 

ment^  438  m 

requisites  of  petition  in  proceedings  in,  484  fi| 

441  n. 
when  court  may  declare  yacaacy  in  proceedings 

in,  419  n. 
proceedings  in,  not  a  om^  ease,  $uit,  eompkani 

.  or  pUa,  607  n. 

CONTEXT,  comparison  of,  27,  85-42,  72.    See  Bsfbai^ed  Pobtiob& 

limits  of  rule  requiring,  41. 
in  construction  of  constitution,  514-616. 
correction  of  errors  bj,  39,  319. 
expansion  of  meaning  by,  37. 
explanation  of  meaning  by,  88. 

^neral  words  shown  by,  to  be  used  in  particular  sense,  122  a* 
implied  repeal  prevented  by,  183. 
inconsistency  avoided  by,  40. 
omiasion  supplied  by,  39. 
qualification  of  absolu^  words  by,  43  «. 
reatrtction  of  meaning  by,  37, 115  n.,  122  n.,  216. 
Contingent  remainders,  3. 
OmtMiiMmes  in  office,  508  n. 
CONTINUANCE  of  summons,  10. 

refusal  or  granting  of,  not  subject  of  exception,  125. 
of  casa  not  a  righi,  486. 
CONTINUATION,  when  enactment  to  be  construed  as,  203  and  note,  206. 

in  spite  of  express  re- 
peal, 222  and  notes, 
repeal  construed  as,  867  n.  • 

of  provision  by  re-enactment,  205.    See  BE-ENAoncsm. 
of  temporary  act,  effect  of,  on  infringements,  489. 
OnUrad  cbUgaHon^  right  or  Uen,  401  n. 

to  «e^  139. 
Omlraetor,  122. 
CONTB ACTS  (see  AmruiiiaBiiT,  Bid,  Bbxaoh  of  Pboiobb,  GAioHa  Cos* 

TBAOT,  LOWXBT  BiDDBB,  MAIL  OoATaAOr). 

and  acta  legal  when  made  or  done,  not  rendered  illegal  bj 

subsequent  statute,  488. 
•foidaaoe  o(  on  ground  of  iilsgality,  a  question  of  iatsntioiii 

457-459. 
qnesUon  of  siqfaws|gnpftttiltpn  or  mahmpmMtkkf 

459. 
oonliBderato  bends,  538. 
oonstitation,  riolalang,  588. 
oorporation  officer's  corrupt  iotersst  in,  458. 
discharge  of  obligation  ef,  hj  smmte  nndering  illegal,  968| 

4ftMifi. 
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OONTBACfFB  (eonimved), 

auchar^  of  oorporator  from,  with  corporation,  461  n. 
disqaahfjing  from  makio^,  strict  oonstraction  of  sCatnte^  841. 
•lection  expenses,  to  contribute  to,  160. 
existing  laws,  presumed  to  have  been  made  with  reference  to 

274  n. 
form  and  execntion  o(  strict  oonstraction  of  acts  regnlatine 

348. 
prescribed  by  statute^  466. 

ETemment,  450. 
egal  oonsideraiioQ,  founded  on,  461. 

acts,  promoting,  in?olved,  growing  out  o^  462-468. 
purposes,  for,  454. 

feature,  when  one  makes  whole,  Toid,  460. 
performance  of,  statute  rendering,  illegal^  461-462. 
by  reason  of  penalty,  not  l^gal  by  remission  thereof^ 
488  fi. 
illegality,  party  not  privy  to,  458. 

partial,  460. 
impairing  of,  presumption  against  oonstraction  permittiiUL  267- 

270,  458. 
what  not  an  unconstitntional,  461  m 
by  state  constitution,  507  n. 
legislation,  effect  of,  on,  461t462. 
new  agreements  superseding  illegal,  459. 
office,  to  give  deputation  of,  452. 
origin  of,  taint  in,  458,  459. 

particular  party  or  result,  eflect  on,  of  act  affecting  or  declar- 
ing, 458. 
penalty,  void  by  reason  of,  465  n. 
personal  qualification,  absence  of,  in  making,  466. 
power  to  make,  involved  in  incorporation,  418. 

does  not  involve  right  to  give  obligation^  422i 
prison  board,  making  of,  by,  348. 
prohibited,  under  peualty,  450. 
when  not  void,  444. 
public  officer  interested  in,  450. 
remoteness  of  taint  of,  458,  459. 
repeal  of  statute,  effect  of  on,  in  violation  thereof,  488L 
revenue  law,  in  fraud  of,  450,  457. 
sale  of  goods,  acts  relating  to,  of,  345,  466. 
sealing  of,  when  required^  439. 
statutes  refer  only  to,  maae  in  state,  169. 
containing  elements  of,  354  ti.,  505. 
contravention  of,  in,  449-462. 
•accession,  for  sales  of  future,  449. 
upholding  of,  contrary  to  statute,  467-469. 
Told  and  illegal,  distinction  between,  449. 
waiver  of  statutory  provision  as  to,  444. 
writing,  act  requiring  certain,  to  be  in,  98. 
Ooutnidicdon  ayoided  in  construction,  258  n.,  296. 
OoiiT«Dienoe^  argument  drawn  from,  4,  245.    See  PuBUO  SAmrr  AMD  Ooor- 

YENISNCB. 

OooT«Dtion,  see  CoNSTrrunoNAL  Gontertioh. 
Oonrernon,  act  relating  to  fraudulent,  334. 
OQNVSTANGE,  construction  of  act  validating,  116. 

valid  as  between  parties,  118. 

lease  not  a,  145. 

not  a  mortgage,  145. 

oonstraction  of  act  making  decree  for  deed  operate  tm,  419  a 
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CONVEYANOE  {continued). 

power  ofy  not  in  person  Tested  with  land  for  pnblio  pm 

poses,  423. 
agreement  to  make,  see  MARBnen  Womkn. 
Omvieted  cf  fdony,  284. 
CONVICTION,  effect  of  prohibition  of  removal  of,  bv  eerthrori,  XL 

former,  when  not  evidence  of  knowledge  of  theft  of  goodL  20. 
act  forbidding,  on  uncorroborated  evidence  of  aooompiioei 
282.    See  Limitationb. 
OONVIOTS,  imprisonment  of,  in  place  other  than  designated,  487. 

no  private  right  of  action  for  employment  of,  contrarj  to  law,  474. 
See  P&OPEBTY. 
Cbpartnerif  or  joint  or  several  obligors,  or  promistora,  or  eoniraetor$,  108. 
Copied  statutes,  see  Tbanscribxd  Statutes. 


^v"- 


*Y  of  instrument  sued  on,  what  meant  by,  18. 
recognisance,  when  sufficient,  18. 
writ,  when  incompetent,  18. 
when  substitute  for  original,  18,  105  n. 

requirement  of  original,  not  complied  with  by,  105  m 
photograph  of,  337. 
COPY-SIGHT  LAW%  115,  248,  335,  337,  434.    See  An  Pabi^  Authois, 

Befobteb. 
photography,  112. 
foreigners,  176. 
Cotn,  act  regulating  sale  ot  &5. 

telling  in  sheaf,  494 
CbrporaU,  251. 

buildings,  103. 
OorporajUom  invested  with  the  privilege  of  taking  private  property,  Ac,  518. 

poseeteing  right  or  primlege  to  mine,  pwehaae  and  sell  coal,  1219,  80Ql 
OORPOBATIONS,  affidavit  by  attorney  of,  110. 

attachments,  act  giving,  against  foreign,  287* 

by-laws  and  ordinances  o^  352  and  note. 

capital  stock  of,  what  included  in,  356. 

chartering  of,  act  authorizing  the,  353. 

ej/ts0?u(  indode,  159. 

classification  of,  for  taxation,  519  n. 

constitutional  provisions  as  to,  518,  519,  620,  524^  682L 

applicable   to    eziBting^  618  fti^ 
625, 
contracts  of,  acts  relating  to  forms,  &o.,  ol,  434. 

when  requirement  of  seal  not  abrogated,  118L 
creating,  strict  construction  of  acts,  354,  366. 
creation  of,  by  implication,  417. 
directors  of,  meetings  of,  352. 
bonds  of,  438. 
election  of,  438. 
division  of  one  corporation  into  two,  112. 
fines  and  forfeitures  in,  466. 
franchises  claimed,  construction  of  act  requiring  canit  tm 

examine  into,  114. 
grants  to,  not  construed  contrary  to  reason,  dbo,  251. 
implied  reservations  in,  251. 
implications  and  intendments  in,  418. 
of  power  io  hold  a$ui  diopooe  t^  stock,  418  «• 
incorporation  of,  act  providiog  that  fact  of,  fidTnittud;  S8& 
tnAaAt/ofM;  when  and  when  not,  91,  92. 
insolvency  of,  act  relating  to,  prospective,  276. 
liability,  act  imposing  joint  and  several,  on  trnsteei  o(  261. 
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OOBPOBJlTIOSrS  iwniinutd), 

liability,  act  subjectiDff  stockholdeni  and  diieoton  to  in* 

diviaaal,  350  n. 
implied    repeal    between   acts  ralaUng  (o^  ol 

members  of,  207. 
members,  when  discharged  from,  46 In. 
name,  constitutional  provbion  eoabliDg,  to  change,  618  •• 

See  CHAivax  ov  Naub. 
officers  of,  illegally  interested  in  contracts  of,  458. 

when  act  making,  liable  to  payment  of  money 
penal,  331. 
organisation,  construction  of  act  relating  to,  208. 
penoriMt  when,  included  under,  87,  89,  519. 

what  only  included  under,  89,  167. 
powers,  construction  of  acts  granting,  to,  354. 

not  expressly  given  to,  withheld,  398  and  notow 
promoters  of,  contracts  of,  450. 
prospectus,  acts  relating  to,  137,  469. 
pablic,  practical  construction  of  statute  relating  to,  867  •• 
registry  of  mortgages,  failure  to  keep^  438. 
removal  of  officers  of,  strict  oonstrootion  of  aot  eothoiis* 

ing,  351. 
repeal  and  re-enactment  of  incorporation  act,  efibct  o^ 

490. 
residence  of,  what  is,  94. 
rmident,  when,  nut  included  by,  93. 
security,  investment  in  prohibited,  458. 
special  act  for  benefit  of,  not  repealed  by  general,  229. 
charters  of,  not  repealed  by  eeneral  laws,  229. 
stock  book  of,  evidence  of  membership,  438. 
subscription,  acts  requiring  payment  of  certain  proportion 

of,  268. 
taxation  of,  226. 

trustee  in,  cannot  make  others  liable  by  own  wrong,  267. 
uUra  vireSf  acts  of,  354. 
validating  acts  of,  statute,  292. 
See  Chanqb  of  Name,  Charter,  OLAflsnnoATioxr,  Coax. 
CoMFANT,  Consolidation,  Cumulativb  ^^OTma,  Fob- 
EioN   CoBFORATioN,    0<u   Cbmpany,    Incorporation, 
Judicial   Notice,   Municipal   Corporations,  Pri- 
vate Acts,  Proper  CburUy,  PuBLlo  Body,  Bailroai> 
Company,  Recognizance,  Bemedies,  Shares,  Stock, 
Stockholder 
OOBBEOriONS  to  accomplish  purpose,  295. 

of  omissions  and  erroneous  insertions,  317. 
clerical  errors,  319. 
See  Elliptical  Sentences,  Erroneous,  Errors,  Oiaaazoiin. 
ObtlMi  226  n.,  347  {Addenda). 

0001^  efl^  of  act  abolishing  imprisonment  on  decree  for  payment  o^  14. 
on  appeal,  77. 
in  slander,  221. 

oertificate  of  judge  for,  247  (Addenda), 

oonitruction  of  act  imposing  on  county  where  defendant  is  anable  to 

pay,  63, 110. 
giving  court  right  to  decide  as  to,  in  Innacy  pro- 
ceedings, 108. 
making,  discretionary  with  court,  114^  149. 
withholding,  where  recovery  not  eaoeedinqt  d^.,  S96k 
allowing,  347. 
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oonstmotum  of  act  increasiDg,  277.    See  Ex  pod/ado, 

directing  pft^ent  of^  bj,  not  to,  whonit  420l 
relating  to,  m  surety  of  peace  cuocfl^  68. 
efiaot  of  making,  to  follow  event,  <Skc.,  199. 

repeal  of  statute  on  liabilitj  for,  479. 
when  government  liable  for,  166. 
general  mle  of  ooart  as  to,  when  bad,  149. 
not  to  be  imposed  on  sacoessful  defendant,  114 
acts  relating  to,  whether  proepective  or  retrospective,  277,  286. 
mere  creatnres  of  statute,  847. 

rale  requiring  non-resident  to  secure,  when  impliedly  abolished,  417* 
See  FiSAL,  Partition. 
Oo-teaant,  ^fect  on,  of  act  relating  to  cutting  of  timber,  126. 
Ootton,  toking  of,  131. 

construction  of  act  punishing  fraudulent  increase  of  weight  o^  410» 
OonncilS)  acts  making,  judges  of  election,  &c.,of  memben,  420, 627  «• 
Ooansel,  see  Attornjbt. 
Oounsel  fees,  see  Pabtition. 
Ooonterfeiting,  337,  886. 
(huniarfeUin^  and  having  in  his  possesnon,  806. 
OounHes  and  townships,  518. 
ONini^,  865n. 

Ooun^  commissioners,  agreements  by,  not  laws,  607. 
courts,  156. 
division  o(  386,  536. 

and  change  of  name,  effect  on  special  lawB^  112. 
new,  efBsct  of  creation  of,  112n. 
officers,  who  are,  532,  and  note. 

seat,  construction  of  acts  relating  to  chanse  and  removal  ot,  680L 
taxation,  poor  district  and,  not  identical  iQr  purposes  o^  14. 
See  BoKDfi^  Dkbt,  Munioifalities. 
Obwi^ry,  75. 

Oonpling  of  words  of  analogous  meaning,  400. 
€kssFi,W. 

tti  whieh  the  action  was  brought^  219. 
OOUBTS,  authority  given  to,  when  authority  to  judge  at  niaipriwSf  29. 
construction,  duty  of,  in,  4,  7,  18,  72,  329. 

of  unreasonable,  &c.,  statute  by,  266. 
to  be  according  to  own  judicial  view,  860. 
how  far  departmental  construction  binds,  860,  8ttL 
decisions  of,  part  of  statute  law,  1,  note  1,  127  n. 
different,  authorized  to  try  an  offence  or  issue,  218. 
duties  imposed  on,  imperative,  485. 
federal  and  state,  364. 
ftinction  of,  to  interpret,  not  make  or  improve  law,  4,  7,  72. 

not  to  provide  for  defects,  &c.,  of  improper  legislation^  18. 
in  interpretation  of  unreasonable,  <$(&,  statute,  266. 
to  construe  according  to  own  judicial  views,  860. 
impossibility  arising  from  act  of,  or  of  clerk,  441,  442. 
powers  o(  to  interfere  with  statute,  328  and  note. 

regulate  procedure,  limits  of  general,  851. 

none,  to  impose  conditions  additional  to  thoM  iiBi* 

posed  by  statute,  851. 
make  rules  and  punish  contempts,  419. 
pfooednre,  act  regulating  in,  imperative,  435. 

waiver  of  limitation  as  to  time  in,  445  and  nota 
rolei^  strict  construction  of  act  authorizing,  to  make,  861. 
•pedal  jurisdiction,  strict  constraction  of  act  connrriag^  oo^  160^ 
851. 
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OOUBTS  (continued). 

special  powers,  oonferred  on,  by  constitution,  626. 

ttors  (ieeisif,  how  far  bindins  on,  363. 

states,  courts  of  different,  follow  each  other,  364^ 

technical  construction  in  statute  relating  to,  and  to  legal  piooeed* 

ings,  74. 
waiver  as  to  procedure  and  practice  in,  445. 
wisdom  or  justice  of  Wislature,  not  to  judge  of,  72. 
See  CiRTiOBABi,  Costs,  DiscRBTioir,  Inferior  Oovbxb,  Judxgea& 
NonoB,  JuRisDiorioN,  Quo  Wabbaitio,  Bmfobxebl^  Buioi 
OP  Court. 
Cbartesj,  construction  of  acts  relating  to,  275  and  note. 

effect  of  legislation  upon  inchoate  right  of,  281. 
Oonrt-house,  when  not  included  in  other  works  of  internal  impt  ommmd^  98i 
Ooart-martial,  388,  507  n.    See  Sake  Offence. 
Oovenant  to  stand  seized,  when  married  woman  not  boand  hj,  128i> 
Coverture,  plea  of,  149. 
Chx/1,405. 
Orape  veilSf  83. 
Ortdible  witneaSf  20  n. 
Oreditore,  90. 

reeiding  within  this  states  94. 
Creditors,  act  relating  to  right  of,  to  intervene,  inapplicable  to  pidfag 

cause,  282. 
Credits,  held  property,  75  n. 
0010,90. 
Orime.75, 

CRIME  (see  Aooused,  iNOAPAOixr,  Misdembakob,  Onwnm\  efil  intffil 
in,  129,  134. 
act  done  in  assertion  of  right  is  not,  131. 
knowledge  when  essential  to,  132,  134. 
committed  outside  of  jurisdiction,  174. 
statute  of  limitation  as  to,  changes  in,  279. 
Orimei  punishable  in  the  state  prison^-  330  n. 

OBIMINAL  law  (see  Courts,  First  Offkncb,  Offbhoeb^  Febai.  Lawb) 

no  waiver  in,  446. 
statutes,  insensible,  24. 

modification  of,  295. 
trial,  see  Attachment,  Continuancb,  Exobftzoxt,  Wbit  OV 
Error. 
Cropi^  growing,  when  not  property,  406. 
Cross-ezaminaiion,  who  is  party  liable  to,  77. 
Crossings,  see  Bailroam,  Road  Crossings. 
Crown,  see  Qovernment,  State. 
OU  jurisdietio  data  est,  ea  quoque  ooncessa  esse  videnlur,  sine  qwbm  jmisdM^ 

eagMeari  non  potuitj  419. 
CUMULATIVE  acts  and  remedies,  218-221.    See  CoKMON  Law  Coubi% 

Wills. 
penalties,  236,  241  n. 
procedure,  236. 
remedies,  218,  464  fi.,  466,  467,  469,  470. 

voting,  368  n.,  536,  540. 

CURATIVE  ACTS,  construction  of,  291,  293.    See  AoKirowiiBDOlCBBTii 

effect  of,  on  pending  writ  of  error,  284  m 
as  to  school  aistricts,  108. 
Carrency,  forbidden,  452. 
Chirrent  expenses  of  the  year,  318. 
Chirtilage,  y9. 

CUSTOMS  (see  Special  Cubtoks),  223  and  note,  362. 
controlled  by  statute,  361. 
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CUSTOMS  (wUiniud), 

ma^  control  oommon  law,  361. 

legislators  cannot  be  shown  to  have  known,  862. 

« 

Dam,  IBL 
Damage,  U,  120. 

to  harbor,  nier  or  dock,  121. 
DAMAGES,  act  allowing  actual  or  vindiotiTe,  held  penal,  847  fk 
for  chaoffe  of  ^rade,  434. 
repeal  of  act  directing  assessment  of,  480. 

giving,  after  right  perfected,  48I« 
«     See  Land  Dajcaoes,  Funitivb  Dakaobs. 
Domrntfin  <U>8que  injunOt  423. 
iXito  qf  issue,  295  n. 

Date,  of  statute,  misreferenoe  to,  302.    See  Misrsfbrbkoib. 
Day,  534. 
Daj,  fractions  of,  389,  498,  539.   See  Faaotions,  Samb  Day. 

week,  month,  &c.,  389. 
Dead  animal,  when  mention  of  animal  inclades,  249  and  note^ 
Dealer,  98  n. 

Dean,  see  EzBMPnoN  of  Besibbncb. 

DEATH  of  one  party,  effect  of,  on  performance  of  statatory  reqniremeaft  hf 

other,  10,  441,  443. 
copartner,  &c.,  not  a  discharge  to  others,  103. 
plaintiff)  under  affidavit  of  defence  of  law,  443. 
sentence,  effect  of  repeal  of  statute  on,  478. 
DEBATES  upon  passage  of  bill,  29,  31. 
in  committee^  32,  68. 

constitutional  convention,  510. 
Debt,  65,  74,  76,  507  n.    See  Bobbow,  Fiotitioub  Dbbt,  MmnarPALimiL 
contracted,  367. 
duc,7Q.   . 
Debt,  effect  of  grant  of  power  to  county  commissioners  to  create^  Ao.,  199* 
Debtors,  see  AsaooviyiSQ  Dbbtobs,  Shbbiff. 
Debts  owinff  by  foreigners,  where  taxable,  169  n.,  174  n. 
Decisions  or  courts  on  statute,  part  of  statute  law,  1  n^  127  n. 

effect  of  change  in,  same  as  amendment,  1  n. 
DECLARATIONS  of  legislators,  30. 

legislative,  of  construction,  365,  377,  527-528. 
of  intention,  when  overcome  by  subsequent  act,  365. 
principles  no  indication  that  rule  was  different  befortL 
374. 
in  aaaumpsitf  amendment  of,  149. 
DEOLABATOBY  clause,  see  Intbbpbetatioi7  OLAtTBa. 

laws,  construction  of,  1291,  293. 
statutes,  172. 
Decrees  (see  Obdebs)  nid,  act  extending  time  fbr  makings  absolate  retro- 

spective^  286. 
Deed,  293. 

DEED,  strict  construction  of  act  declaring,  void,  341. 
in  contravention  of  statute^  460. 

oonslmction  of  conflicting  acts  as  to  locally  of  registration  of,  189. 
See  Attbstatiok,  Shbbiff,  Vaudatino,  Wmraafen. 
Deeds  exeeuUd  and  acknowledged  in  cmotker  elate  in  eof^orndtg  wUk  (JU  lam  qf 

muh  etaU,  110. 
Defeat  of  object  of  act,  6,  24,  265,  266,  385,  443.    See  iHTBBmoa; 
Defects  in  enactment,  ooart  cannot  rectify,  18. 
D^endarU,  164  «. 
Defendant,  appeal  from  judgment  for,  as  exoeMn§,  dko,  245. 

See  Co-DBFBirDABT. 
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Drfendani  or  tenant,  164. 

D^endanU,  251  n. 

B&QitioD  of  statoti^  Me  Statutb  Ljlw. 

DEFINITIONS  ia  code,  how  treated,  40. 

of  words  by  repea'e<i  acta,  48. 

BUtatory,  70,  103,  115,  305,  and  note. 

of  words,  do,  see  thb  PABTionuoi  Wobd^  Tmslasm,  Sba^ 

TO  BB  GOKBTBUKIX 

Dwree  of  crime,  effect  of  preeervatioa  of,  240.    See  FurAX/rr,  QuAurr. 
Delegated  powers,  ezeroiee  of^  352-'353. 

delegation  o^  352^  and  note. 
Delegation  of  powers,  strict  oonstruotioa  of  acta  making;,  852, 853.    Bee  Mtt* 

VIOIPAItlTIBB. 

Demolition  of  buildings,  act  permitting,  103  n.,  428. 

hoaae^  when  not  exclusive  remedy  for  nniflanoe^  467. 
Demurrer,  290,  417  n.    See  Special  Demubbbb. 
Denial  of  providence  and  scriptures,  494. 
Departmental  usage,  360,  361,  527. 

Departure  from  meaning  not  justified  where  act  insensible,  24.    See  CsUMOtL 
Depending,  76. 
Deserters,  65. 
J>nmim§^  129. 

JOeBortwn,  169  (Addenda),  380. 
Desertion,  337,  407.    See  Child.  Mabbtbd  Wombn. 

act  authorizing  sale  of  property  of  husband  guilt/  of,  152. 
Design,  see  Ihtbntion. 
Destroy,  79. 

Destruction,  see  Demolition,  Fencbs. 
I}etermination  and  judgment,  420  n. 
J>sfennifM>ina%,  381  n. 
Deiinue,  44. 

Devise,  power  to  accept,  involved  in  power  to  make,  427. 
Difference,  eee  Chanoe. 

Directly  or  indirectly,  338.  ' 

Directors  to  act  as  a  board,  429.    See  Bakk  Gobpobations,  Bailboad. 

of  the  poor,  property  held  by,  not  property  of  county  for  taxation,  1^ 
DIBECrOBY  aad  mandatory  provisions,  431,  440.    See  Imfbbatiy& 

in  constitutions,  536. 
act  which  is,  as  to  principal,  is,  as  to  surety,  431  n. 
nature  of  power  of  courts  to  declare  an  act,  431. 
acts  relating  to  performance  of  public  duties  when,  436. 
matters  of  proc^ure  by  public  officers  are,  437. 
direction  to  non-official  persons  may  be,  438  n. 
duty,  remedy  for  omission  of,  440. 
DISABILITIES  of  sex  only  removed  by  act  relating  to  voting,  declaring  that 

words  of  masculine  gender  include  females^  11& 
cannot  be  tacked,  350  n. 
and  limitations,  acts  creating,  prospective,  279. 
construction  of  acts  imposing,  341  and  note. 
See  Incapaoity,  Minobs,  Mabbied  Woxbn,  Whja. 
Discharge  of  minors,  construction  of  act  relating  to,  322  a.    See  Ooxmox. 
DiedBied,  dMoewre,  259. 

Discontinuance,  held  analogous  to  failure  by  reversal,  Ac,  417  n. 
DjsooHiU.  582n. 

DISCBETION,  when  permissive  words  confer,  310,  311,  315w 

no  writ  of  error  to  matter  of,  125. 
as  to  opening  judgments,  125. 

issuing  writ  of  quo  warranto,  125. 
change  of  venue,  314. 
mles  as  to,  held  not  altered  by  statute^  125. 
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DISCBBTION  [canHnued), 

limits  of,  conferred  on  officers,  148. 

conferred  by  aathority  to  jaoges  to  nu&e  saoli  order  m  to 

them  should  seem  meet,  1&. 
judicial,  what  is  meant  by,  147,  490. 
settled  practice,  when  to  control,  149. 
manner  of  exercise  of,  where  intended  to  be  exercised  in  everj 

particular  case,  149,  150. 
exercise  of,  in  granting  liquor  licenses,  160  (Addenda), 
how  to  be  exercised,  362,  428-429,  430. 
to  be  exercised  honestly,  147. 

in  a  reasonable  manner,  148. 
See  JuDioiAL  PowEB,  Lio£NBE,  LiquoBS,  Taxation. 
Discriminatioh  on  account  of  color,  4&c.,  in  public  places,  47.    See  i\i6ifiB 
Ptaoe  of  Amwement. 

See  Railroad,  Tolls. 
Diseases,  act  relating  to,  held  prospective,  271.    See  OoKTAaxotn  BnOBASB. 
JHdnUretied  wi/neM,  20  n. 
Dismissal  of  prosecution,  see  Pboseoittion. 
Disorderly  peraonM,  213. 
DitptUe  as  to  (he  amounlf  156. 
Disqualification  of  representatives  and  senators,  608  n, 

to  sit  as  judge,  see  Judgb. 
Distances,  computation  of,  396. 
Distillery,  illegal  construction  of,  136. 
Distinct  statutes,  construction  of  act  embodying,  42. 
DISTRESS,  strict  construction  of  act  etving  right  of,  851.    See  Impboyb* 

HSNT,  BbMOVAL  of  G0OD6. 

warrant,  strict  construction  of  acts  authorizing,  844. 

act  authorizing  on  proof  of  demand,  ^,  428. 
oath  required  for,  106. 
Distribution,  see  Pebobntagb. 

Distributive  application  of  words,  see  BsDoxirDUH  SlKaxTLA  SjQrouXi& 
Distriel^SS, 
District  attorney,  right  of,  as  to  quo  ioarrantOf  418  n. 

courts,  377. 
Dividends,  see  Street  Railway  Compant. 
Division  of  counties,  see  County. 

one  corporation  into  two,  112. 
Divisions  of  statute,  see  Arbakoembnt,  Headinob. 
Divorce  law,  with  reference  to  notice,  non-residence^  Ac.,  169  (iidclBiMia.) 

libel  fur,  by  minor  wife,  17. 
Documents,  see  Proouotion  of  DooxnoBNTS. 
Dogs,  act  relating  to,  246. 

included  in  other  animaUt  299. 
DoiMStie  distilled  spirits,  83  n. 
Domestic  servants,  when  not  laborers^  406. 
Done,  104. 

Double  value,  act  allowing,  332.    See  PuKiriYB  Damaobb. 
Doubt,  see  AMBiomTY,  Rbabonablb  Doubt. 
Dower,  3. 
Dower,  construction  of  act  relating  to,  276  and  note. 

effect  of  legislation  upon  inchoate  right  of|  281  n. 
Draft,  79. 
Draik,  construction  of  act  making  presentment  of^  purporting  to  be  endorMdy 

sufficient  authority  to  banker  to  pay,  137. 
Drain,  what  involved  in  power  to  dig  up  street  to  make,  424. 
Draw-bridge,  duty  of  owner  as  to,  424. 
Drawing  and  quartering,  494. 
2>rsMr,338. 
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^Tbm  rtlbrenoa  if  (o  — eHwn.J 
Driying  aad  riding,  ooosiniction  of  act  relating  to  furious,  888. 

Drug,  act  punishing  administration  of  noxious,  384.    See  Admmutitrf  Qmm  fi 

beTaken, 
Drunkenness  (see  Intoxioxtion)  oq  own  premises,  258. 
Ducking  stool,  494,  495  n. 
Due,  76. 

froce$8  of  law,  428  n.,  507. 
Duelling,  offence  of,  under  constitution,  528  n.,  531  n. 
During  .  .  .  fiuecenivt  wee^b,  389. 

the  eofntinuance,  296. 
Duties,  see  Duty,  Imfjebatiyb  akd  Directobt,  Qblioatiohb. 
DuUe»  now  by  iaw  to  be  performed  by  deputy  cUtorneya'general,  418  n. 
DuhL  401. 
DUTY,  when  imposition  of,  involves  protection,  423. 

in  one  maj  imply,  in  another,  426. 

remedy  for  omission  of  directory,  440. 

or  prohibition  for  benefit  of  particular  person,  right  of  action,  469. 

remedy  for  non^performance  of  new,  470. 

violation  of,  to  particular  class,  no  right  of  action  to  others^  471. 

special  injury  necessary  to  sustain  action  for  breach  of  public^  478. 

remoteness  of  injury  for  breach  of  public,  473. 

remedies  for  breach  of  public,  see  Iupiaxd  fiBXXDin^  Riaar  or 
Action. 
Dwdlvng,  94,  360. 

Aoiise,  249  and  note. 

shop,  foarehouBe  or  oounting-hotue,  405. 
DweiU  or  earriee  on  hU  busineu,  401. 
Dyeing,  see  Ssbds.  , 

Eaeh,2Si, 

and  every  year,  209. 
Earlier  legislation,  effect  of,  in  construction,  43  and  note. 

cognate  acts,  365. 
Earnings  (see  Mabbibd  Womon)  do  not  belong  to  creditoxa^  248  and  note. 
Easements,  10,  12,  79  (Addwida),  251. 
Eavesdroppers,  494. 
Editor,  see  Newspaper. 

EFFECT  to  be  given  to  every  word,  <Sko.,  28,  418. 
of  rule  of  strict  construction,  330,  339. 

See  OOIOIENCEMBNT,  COESB^UENCIBS. 

Eight-hour  law,  268,  459  n. 

hours,  omission  of  stipulation  as  to,  in  contracts,  268. 
Either  in  the  penitentiary  or  the  state  prison,  443. 
ijjectmeiit  against  corporations  taking  land,  154  n.    See  Improyexbmt,  MoBr> 

OAQE. 

^uadetn  generia,  rule  as  to  understanding  of  words  as,  186,  405-411. 
£!l£GTION,  see  Ballot-boxes,  Ghanob  of  Date,  Comtbsted  Elbctioh, 

OORPOBATIONS,  CaMUIfATIYB   VOTINQ,   MtlKICIPALmBB^ 

PoLLa>  Primary   Eleotioit,  EUb-elbction,   Keqibtbt 
List,  Votino. 
appointment  is  not,  508  n. 
expenses,  contract  to  oontribate  to,  460. 
JBUetion  km,  885  n,,  840  n.,  508. 
ELECTION  law,  construction  of,  888. 

officers,  duty  of,  to  be  present  and  provide  volinff  papers,  425. 
liability  of,  to  suit  for  breach  of  daty,  469. 
EUctwns,  100, 
ELECTIONS  not  embraced  in  prooeedinoB,  74. 

acts  authorising,  mean  only  on  lawful  days,  114. 
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ELEOTIONS  (eotUinued). 

candidate  acting  as  retarning  officer  of,  ineligible,  114. 

act  relating  to  contested,  of  members  of  legislature,  155, 18L 

state  bonod  by  laws  relating  to,  167,  433  n. 

coDstrnction  of  act  relating  to  contested,  381  n^  419  n.,  420  n^ 

433  n. 
provisions  as  to  manner  of,  directory,  438. 

of  poor  guardians,  held  directory,  487. 
.  qaalification  of  voters,  imperative^  482. 
construction  of  penal  acts  relating  to,  334. 
constitutional  provLBion,  that,  shall  be  by  ballot,  620. 
on  same  day,  539. 

of  known  ineligible  person,  see  Oandidatk. 
without  registration,  see  Bbqistkt. 
Eledot%  484  n.    See  Townships. 
Elementanr  rule  of  construction,  2. 
Elevator,  floating,  held  a  vesss^  103. 
Eligibility,  114. 

Elimination  of  words,  301-302.    See  Subpltjbaox. 
Elliptical  sentences,  treatment  of,  318. 
Embankment,  see  Highway. 

Embenled  government  stores,  liability  for  having,  in  poaseosioa,  188. 
Embeszlement,  334,  470. 
Emergency,  421. 

clause,  536. 
EMINENT  DOMAIN,  right  of,  how  exercised,  154n.,  428. 

limitations  upon,  161-162. 
constitutional  provision  as  to  oompensaUoii 
for  ezerdse  of,  518,  520. 
strict    construction   allowing    seisoxe  of    property 
under,  843. 
See  BflifEDiES. 
Emohmmtif  608.    See  Officers. 
Enabling  act,  see  Mabrixd  Woxbk,  Vaudatino. 
Enacting  clause,  mutilation  of,  494  n. 
Enactments  contrary  to  constitution,  180,  638. 

See  AOTS,  Bills,  CoKBTITUTIONAIi,  GOHSTBUOnOV,  T.TwmtAT.  CoHlXBOO- 

TioN,  Statutes,  Strict  Constructioh. 
.&id,348. 

JBndeavor  to  procure  the  reftim,  838.  * 

Enemy,  trading  with,  136. 
JSnfeoff,  79  n. 

Engaged  in  neufigaHon,  95  n. 
Engineer,  unlicensed,  456. 
English  acts  in  pari  materia,  53  n. 

construction  of  statutes  copied  from,  871« 
Engraving  of  painting,  photograph  of,  337. 
Enlistment  acts,  29.    See  Discharob. 
Ennroeration,  effect  of,  397,  398,  513. 
Entitled,  114  n.,  834  and  note^  885  «. 
Entering  or  bemg,  382. 

EQUITABLE  construction,  in  sense  of  liberal,  110  ».,  820-82L 

strict  sense,  322-325. 
of  ancient  statute,  322-828. 
inapplicable  to  penal  statute  and  arbitrary  nga- 

lation  of  public  policy,  828,  829. 
of  modem  sUtutes,  824^  826. 
instance  of,  806. 

of  acts  relating  to  prooedoro  and  praotioi^  8S7| 
417  «• 


798  IlfDEZ. 


EQUITABLE  ((xm^ued). 

ooDstroctioD,  prindple  o(  diicredited,  826. 

established,  of  one  Btatata^  applied  to  anotlier, 
doctrines,  statute  preBaoied  ikamed  with  refereooe  to^  825. 
extension  of  penai  acts  inadmiBhible,  S29. 
restriction  of  modem  statate,  324-326. 
EQUITY,  not  to  oontrol  oonstructiony  4.    See  iKJDBnoa. 
when  act  construed  in  consonance  with,  261. 
acts  contrary  to  natural,  328. 
of  statute,  see  Eqxjitablb  GosBTBUonov. 
proceedings  in,  included  b^  aeUona,  77, 168. 
rule  of  construction  same  in  courts  o(  as  at  law,  386  fl. 
courts,  Jurisdiction  of,  when  not  taken  away,  16L 
Bpntjf  of  redemption^  403. 
Equivocation,  see  Ambiouitt. 
JBkteUng,  140. 
Ereetianf  140  n.,  406  n. 

ERRONEOUS  assumption  by  leg^islature  may  have  force  of  law,  87M3T. 

insertions,  correction  of,  817.    See  Oumaoisn, 
opinion,  legislative  intimation  of^  122,  872-^d. 

expression    of,  in   language   competeni   to 
law,  876. 
order,  expired,  not  reversed,  441  n. 
recitals,  376.    See  Mibbboitai& 
reference  in  statute  to  length  of  street,  122. 
Error,  tee  Wbit  of  Ebbob. 
Errors  (see  Glebioal  Ebbobs,  Omibbiokb}  in  figures  not  oomoftedy  16w 

context  may  correct,  39.     « 
Efoapet  127  n.    See  Pbibonbb. 
Escape^  suit  against  sberiff  for^  169. 

Essence,  of  enactment,  things  not  of  the^  486.    Bee  I>ibboxOB;T« 
EeUUe,  intereat  or  lien,  299. 

of  the  mfe,  123. 
ESTOPPEL  inpaie,  applied  to  manicipality,  166  «. 
from  claiming  benefit  of  statute,  448. 

oonstitntional  proviaioiHi  68T« 
E^molcwical  propriety  of  Ungaage  not  always  folio wed«  78. 
EVASION,  tconstruction  to  prevent^  138-146. 

permitting,  inadmissible,  829. 
»    ^  facilitating,  when  required,  262. 

keeping  outside  of  act  is  not,  144. 
presumption  against,  of  constitutional  provisioD|  62L 
Legiblatiok. 
Evmy  bond  and  obUgaiionf  381. 
ooae,  116  n. 

company  or  aeeoeiation  uxftofsMr,  44. 
conveyance,  116. 
inhabUantf  97. 
matter  in  dimuie^  118. 
IMTSon,  116,  266,  268. 

found  drunk  on  UoeMod  premtMi^  268. 
qjfauUng,  264. 
tenant  in  tail,  227. 
toum  inthe  etate^'iaS, 
mmrmt  of  attonuif,  116. 

writing^  846.  / 

EVIDENCE  of  extrinsiowatisrin  iatatpNlatlim  of  ttitati^  & 
affidavit  of  defence  may  be. gi^SB  in,  417. 
anssrer  iB^ehanoiiy  -miiy  be  fivea  in,  417* 
.  power  to  hear,  implied,  421^11. 
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EVIDENGE  (wUiamed). 

oon9tn]Ction  of  act  making  maps  satlBfactory,  of  certain  mat- 
ters, 116. 
declaring  specific  effect  of  certain  deeds^  124. 
changing  rnles  of,  128. 
making  comptroller's  certificate,  of  anionnt 
dae,  181. 
act  relating  to,  held  not  to  affect  pending  cause,  282. 

to  affect  penning  cause,  284,  287. 
•    whether  change  of  rules  of,  applies  to  pending  cause,  284  a. 
effect  of  constitutional  provision  requiring  accused  to  be  con* 
fronted  with  witnesses,  on,  520. 
See  Adyxrsb  Possession,  Cokviotion,  Self-Gbdcinatiko,  Wit- 

NBSSES. 

ExaminaUtm  of  long  aceounty  155. 

JSe  caUeeederUibus  et  oo-naequeniibus  fit  optima  interpretatiOf  35. 
Ezcayation,  see  Highway. 
Exceedsy  245. 

Exomt  as  hereinafler  mentioned^  184n. 

EXCEPTION  (see  Bill  of  Lading)i  must  be  negjatived  in  pleading,  184  »• 

of  contract  relating  to  sale  of  goods  includes  guarantee^  846. 
not  to  be  deemed  a  repeal,  216, 
particular  provision  deemed,  to  general,  111,  216.     ' 
express,  shows  words  to  be  used  in  wide  sense,  408. 
of  two  out  of  sixty  counties  in  act,  and  the  like,  507  n. 
Exceptional  cases  not  to  be  controlling,  263  n. 
ExceptwM  to  any  d^etston,  125. 

EXCEPTIONS,  none  to  be  made  by  construction,  17.    See  Insane,  Minobs. 

of  persons  under  incapacity  from  Btatnte  creating  crimes,  130. 
required  to  make  act  constitutional,  179. 
by  construction  in  favor  of  infants,  249. 
saving  clauses  and  provisos,  184,  186.    See  SAYHrOB,  Ao. 
construction  of,  186,  343,  345. 

in  criminal  cases,  125. 
constitution,  526. 
strict  construction  of  acts  creating,  from  recognised  liabili- 
ties, 350. 
from  statute  of  limitations,  343. 
strengthen,  and  ennmeration  weakens,  Ac.,  398,  533. 
Excess  of  state  power,  presumption  against,  in  state  constitution,  523. 
Exchange,  see  Mfnicipalitibs  ;  Sell. 
EsDclwive,  349. 

jui-iadietiofif  152  n.    See  JuRiSDicrnoN,  RsTBoePBOTiON. 
EXCLUSIVE  rule,  implied  repeal  by  acts  designated  to  furnish,  200,  281. 

statutory  remedies  and  jurisdictions,  154,  466,  470,  483  n. 
remedy  against  state  is,  154. 
Excuse,  statute  making  an  act  a  crime  impliedly  admits,  129. 
Executed,  44. 
Execution,  act  forbidding  denial  of,  except  after  affidavit,  Ao.,  403 «.     8m 

CONTBACT. 

Executtons,  act  relating  to,  prospective,  276,  289. 

A  held  applicable  to  pending  cansea,  286. 

J  See  Attaoobkent,  Siat,  Stbict  Constbuction. 

Sareontf  ve,  effeot  of  signature  by,  of  bill  repealed,  190.    See  Vaganodbb. 
Executive  usage,  360.    See  Departmental  Ubaoe. 
EXECUTOBS  AND  ADMINISTRATORS  (see  ADMnranmAmia), 

in  statute,  working  hardship  as  to,  10. 
when  exempt  from  giving  bail  on  appeal,  44 
when  not  inuten,  122.    See  JuftisnnmOH. 
not  within  affidavit  of  defence  laws,  249. 
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EXEGUTOBS  AND  ADMINISTRATORS  (ctmiintiad). 

exception  of^  from  statute  of  limitadons,  250. 
of  persoDfl  dying  abroad,  included  io  qflar  ik9§^ 
relur%  296. 
Ezecatory,  see  Inchoatb  Right. 
Exemption,  construction  of  act  relating  to,  from  payment  of  tithes,  65. 

from  taxation,  not  exemption  from  municipal  assessments,  101. 
strict  construction  of  act  creating,  356. 
when  act  for  partial,  liberally  ooostraed,  856. 
construction  of  a  particular,  45.  , 

common  burdens,  strict  construction  of  act  conferring^  356 
of  places  of  religious  worship,  95  and  note,  856. 
shipowners,  98. 
public  property,  163  and  note, 
swine,  249. 
tools,  261. 

debtor's  property,  120,  350. 
to  widow  and  family,  52,  100,  218. 
act  giving,  to  execution  debtor,  decides  nothing  as  to  title^  I20l 

not  applied  retrospectively,  37. 
claim  for,  when  to  be  made,  52. 

by  particular,  not  removed  by  general,  act,  224  and  note, 
express,  of  one  is  not  inclusive  of  another,  374. 
subsequently  acquired  property  falls  under  original,  417* 
by  implication,  376. 
of  residence  when  implied,  420. 
waiver  of-  statutory,  444. 
regulations  of  act  conferring,  imperative,  434. 
See  Attachment,  Common  Ga&bibbs,  Married  Womev,  Ooou* 
FIEB,  Wages. 
Existing  law,  See  Presumption. 
Ekisting  railroad  corporations,  112. 
Existing  rule,  effect  of  express  enactment  of,  374,  386. 

constitutional  provision  not  construed  as  useless  repetitloii  of^ 
620. 
Exoneration,  see  Exemption. 

Expansion  (see  Extension)  of  particular  term  by  context,  37. 
Er  parts  proceedingH,  notice  required  in,  262. 
Expelled  pilot  not  a  pUot^  11. 

Ex()ense8,  act  directing  payment  by  a  certain  party,  but  not  to  whom,  420. 
Expiration  of  time  for  enforcing  a  right,  when  loss  of  right,  468.  ^ 

repealing  statute,  effect  of,  475. 
Explanatory,  act  not  to  be  violently  construed  as  merely,  222. 

See  Declaratory  Act,  Interpretation  Claubb. 
Ei  po8t  faeU)  law8,  507. 

law,  what  is,  277. 

when  act  increasing  costs  is,  277. 
Express  enactment  of  existing  rule,  374,  386. 
Ezpretno  uninu,  <Sec.,  216  n.,  374,  397-^99,  398  n.,  533. 
EXPRESSIONS  of  opinion  by  legislators,  30. 

frequently  used  in  statutes,  some,  888-895. 
general,  following  several  words,  414.  .• 

in  mjddle  of  clause,  415. 

See  Ghanqb  of  Lanouaos,  Pabtiouijlb  ErpBannnr,  fiAia 
Phrabeolooy. 
JBrprestttin  faeit  cemare  taatum,  424. 
EjUend,  extended,  241. 

Extended  meaning  given  to  words  of  remedial  act,  107. 112. 
EXTENSION  to  matters  not  within  language,  limit  of,  110. 

of  remedial  acts  to  new  things,  112. 
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EXTENSION  {continued), 

to  matters  within  intention,  instance  of,  417  A. 

See  Action,  Association. 
of  constitutional  language  by  reference  to  sabjeot  mattor  tod 
object,  518-519. 
External  drcumstances  in  construction,  27-^,  50^^10. 

facts,  evidence  o(  28. 
EXTBA-TEBBITOBIAL  FORCE,  of  statutes,  qoeedon  o(,  169-170. 

effect  of  presumption  against^  88& 
of  constitution,  523  and  note. 
JBxU-a  ierriioTiumjtu  dieenti  impune  nan  pareiur,  169. 
Extrinsic,  see  Extebnai*. 

Factories,  who  is  owner  of,  96. 

Factors,  when  held  not  acting  in  a  fiduciary  oapaeiiiff  90. 
act,  construction  of,  118. 
,  Facultative,  see  Permissive. 
Failure  of  justice,  effect  of,  on  construction,  6,  155. 
False  pretence,  338. 

signals,  when  making,  is  obstruction,  of  railroad,  887. 
Falsification  of  claim,  what  discrepancy  is  not,  119. 
FSunUy,  100, 103. 

of  hueband  and  wife,  378. 
any  married  womanj  878. 
Fartners,  98. 

Farming  lands,  see  Bubal  Lands. 
Father,  337.    See  Maintenance,  Putative  Father. 
FEDEBAL  and  state  courts,  364.    See  Ck>NOREB8. 

courts,  act  declaring  laws  of  states  the  rule  of  decision  in,  IXL 
relating  to  suits  for  fines,  Sui.,  in,  416. 
decisions  of,  controlling  in  interpretation  of  fedend  ooB* 
stitution,  523  n. 
constitution,  corporations  persone  under,  519. 

difference  between  construction  o(  and  of  state  oott* 
stitution,  535. 
See  Amendhents. 
Fee  timple,  120.    See  Grant  in  jPVe,  <9cc. 
Fees,  54  n. 

Fees,  agreement  to  pay  attorney,  122. 
offence  of  taking  illegal,  119. 

See  Goers,  Officebs,  Pabtitton. 
Felons  and  other  mafrfactors  and  offenders  against  the  hm,  65. 
FELONY,  act  done  in  assertion  of  right  is  not,  131. 
incapacity  by  reason  of,  to  be  witness,  240. 
effect  of  declaring  offence  a,  417. 
See  Chiij>ben,  Fines  and  FoBFErruBBa^  Quautt  of  Cmvoi. 
Female,  see  Masculine,  Minobs. 
Feme  covert,  see  Mabbied  Women. 

sole  trader,  see  Mabbied  Women. 
Fence  dangerous  machinery,  construction  of  acts  requiring  owner  to^  818. 
Fences,  construction  of  act  requiring  railroad  company  to  make^  108^  220  A. 

punishing  destruction  of,  264. 
Fertilisers,  sale  of,  in  violation  of  act,  455. 
Fictitious  debt,  creation  o(  to  evade  statute  of  mortmain,  140. 
Fiduciary  eapaeUy,  90. 
figures,  see  Ebbob. 
Filing  of  complaint  and  notice^  29. 
Final,  74. 152  n.,  420  a. 

Final,  effect  of  making  Judgment  of  court,  upon  ezeootion  for  oosliL  490. 
FimaUy,  381  a. 
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[Hm  nISvHioa  if  to  Meiioo^] 

Fine  a/nd  tnipriMmmenl  804. 

FINE  AND  IMPBISONMENT,  statute  imposing,  leaves  no  discretion  to 

ooart,  15. 
when  not  both  to  be  imposed,  ii. 
act  punishable  bj,  464. 
FINES  and  forfeitures,  limitation  of  time  for  recovering,  inapplicable  to 
murder,  Ac.,  126. 
ix>wer  to  impose  of,  not  Ua»  than,  897  n. 

right  of  compelling  payment  by,  not  ezdusive  of  suit,  466.    See 
BniLDINO  Abbooiation. 
FIBE  (see  Bailboads)  right  to  destroy  buildings  to  prevent  spread  of,  108 

and  note, 
construction  of  act  giving  compensmtioii 
for  exercise  of,  103  and  note, 
implication  from  ^ rant  of  power  to  prevent  and  extinguiMh^  418. 
escape,  action  for  lojurv  from  failure  to  erect,  469. 
limits,  ordinance  establishing,  in  borough,  852. 

power  of  establiBhing,  434.    See  Erecting,  Building, 
Firm  name,  use  of  <ft  Ob.  in,  453.    See  Partnebship,  Pawnbrokbr. 
First  offence,  construction  of  acts  prescribing  penalty  for,  214. 
Fish,  grant  of,  in  pond,  428.    See  Salmon. 
Fishing  in  tidal  river,  181. 

non-tidal  river,  184. 
Fitness  of  subject  matter,  general  words  restricted  to,  86. 
Florida  commissioners,  act  organising,  118. 
Food,  see  ADXTLTXBATioir. 
1^  eattfs,  428. 
Forcible  entry,  881. 

.  and  detuner,  salt  for,  169. 
fV>reclosure,  see  Insanb,  Mobtoaoob. 
Ftreignt  614  n. 

FOBEIQN  attachment,  see  Attaohvbnt. 
corporations  not  persons,  89. 
residence  of,  94. 
oonntry,  refusal  of  wife  to  follow  husband  to,  169  (Addenda). 
funds  not  included  in  any  pMie  .  .  .  aecvritietj  335. 
held  bonds,  169  n. 

state,  see  Wabbaitt  of  Attobitxt. 
statute,  adoption  of  construction  by  transcribing,  871. 

o^  before  amendment,  87 In. 
t^eign  nationM,  583  n. 

F0B£2IGN£BS,  169.    See  Oolultbbal  LffHEBirAHon  Tax. 

limits  of  jurisdiction  over,  169, 174. 
rights,  privileges,  duties  and  ttatut  of,  174^  176, 177. 
r^  estate  of,  174. 

remedies  o(,  governed  by  lex  fori,  177. 
right  of,  to  ts^e  share  of  intestate  person's  property  anaffected 
by  act  directing  distribution  to  tame  person,  &c.,  as 
though  it  were  real  estate^  176  ft 
JPbrsMr,  178* 

Jbf/satirs,  8,  888.    See  Fmas. 
FOBFEITUBE,  act  causing,  of  life  estate,  123. 

strict  construction  of  acts  working,  848. 

infliction  of,  in  one,  is  ezdosive  o(  in  other  aspect,  397  n., 

455  a. 
of  lease,  act  allowing  order  for,  428. 
right  of,  not  exclusive  of  other  remedies,  466.    See  Cobpo 

BATION. 

Forgery  of  iM&k  notes,  oonstniotion  of  act  punishing,  247. 
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FormalitieB  (see  Fobms),  when  to  be  obseryedf  10.    See  Mabbiaos. 

in  judicial  procedarei  435. 
Former  law,  see  Eakusb  Legislation. 

FOBMS  (see  Ck>NTRAar8,STBioT  Ck>K8TBncmos),  given  in  sohedole^  71* 
courts  look  at  substance,  not  at,  188. 
of  enactment  prescribed  by  constitution,  536. 
Ibr  tU  tiss  of  the  wn'khouae,  73. 
F(frthwUh,  888. 
jpbr  yean,  820. 
Found  in  ponesdon,  132  n. 
Founded  on  a  eontraet  made,  367. 
Fractions  of  a  day.  189  t».,  389,  498,  539. 

week,  389. 
Frame  buildings,  140,  and  note. 
Fraud  to  invalidate  marriage,  3. 
Fraud,  right  to  recover  lands  on  ground  of,  117. 
See  Bona  Fidbs,  Limitations,  Bbyxnub. 
FBAUDS,sright  of  state  to  prosecute  claim  on  aocoant  of.  in  oonneotion  with 

a  railroad  not  surrendered  hy  act  confirming  sale  of  road  and 
title  of  purchaser,  119. 
statutes  of,  269,  328,  348. 
acts  to  suppress,  333. 
F^uduUnt  and  void  <u  against  the  asaigneeSf  378. 

transfer  of  •property,  365. 
Fraudulent  removal,  see  Kemoval. 

use,  not  within  grant  of  power,  146ii 
«FVoeAoU  dear  of  ail  encumbranea,  lOlL 

cstote,  79  (Addenda). 
Freight,  350  (Addenda). 
French  text,  28  n. 
F^-om,  28  n.,  101,  249,  391. 

and  after  the  patBoge,  238  n. 
the  date,  391. 

day  of  the  date,  391. 
Fidly  and  dietinetly,  536. 
Functions  of  the  court  in  interpretation  of  statutes,  see  OoiFBT. 

legislature,  see  Pbbsumftio(N. 
Furnaces,  see  Smokb. 

FUTUBE  date,  construction  of  act  limited,  take  effect  at  a,  272,  284, 499. 
discounts,  mortgage  to  national  bank  to  secure,  450. 
legislatures,  see  LeoisiiAtubbv  Presumption. 
tense,  present  operation  in  spite  of,  82. 
Futures,  138. 

Oambler  not  entitled  to  reimbursement  out  of  proceeds  of  recognisance,  478. 

Gambling,  see  Waoeb. 

Game  laws,  296,  301,  387. 

GAMING  (see  Waoeb)  contracts,  269,  449. 

suit  for  money  lost  at,  is  suit  of  eivU  nature,  159. 

act  allowing  loser  or  any  other  pereon  to  recover  money  lost  il| 

385  n. 
recovery  of  money  lost  at,  887. 

expiration  of  time  for  suing  for  money  lost  at,  468. 

table  kept  by  agent,  135. 

til  Ait  htmee  or  prsmtses,  252. 

laws,  833,  337,  838,  406,  411, 452 

plaee  occupied  for,  411. 
■Qamishee  process,  act  allowing  justice  of  the  peace  to  issue,  retrospeotiv«^  S87. 

act  extending  time  for  filing  answer  by,  retrospeotive,  2to. 
4he  sompanies,  853. 
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Gas  oompanji  ibuliag  of  water  bj,  1S8,  241. 

Gktet,  see  Bjulroaos. 

Gender,  see  Mabcuujxe. 

Omeral   pMiOf  502  n. 

Q^BBAL  ACTS  reed  into  special  charters,  66. 

in  terms  applicable  to  subject  of  special,  232. 
incorporation  of  provisions  of,  in  act  on  partioalar  sub- 
ject, 233. 
and  partioalar  enactment  on  same  subject  in  same  acft^  899. 
intent,  111,  216. 

provisions  in  constitution,  615  ft. 
and  speoial  acts,  223,  233. 

no  implied  repeal  between,  in  spite  of  repealing 

clause,  223. 
conflict  between,  merelj  apparont^  226. 
when  former  repeals  latter  oj  implication,  230, 
232. 
words,  restricting  effect  of  association  o(,  396. 
olaiise  following  several,  to  which  it  is  equally  applicable,  532^ 
axpresoion  following  several  words,  &c.,  414,  532. 

clauses,  414. 
at  end  of  section,  414. 
in  middle  of  clause,  415. 
Intent  not  excluded  by  particular  expression,  111,  216. 
langaage  restricted  to  conform  with  constitution,  179.  SeeTssm. 

hj  reference  to  subject  matter  and  object,  86, 

101. 
to  specific  purpose  shown  bj  context,  37,  216. 
BO  as  not  to  interfere  with  special  laws,  228 
and  note, 
exception  to,  in  favor  of  infant,  249. 
ICjI^slation  on  particular  subject  fields  to  special  legislation 

thereon,  399  n.  - 
manager  not  a  laborer,  99. 

proTisions  not  defeated  bj  narrower  subsidiary  ones,  111. 
e£^t  of  specific  and  particular,  upon,  216. 
construction  of  act  relating  to  interpretation  of,  329  «• 
restrictive  provisions  at  end  of  series  of  sections,  414. 
roles,  see  Costs,  Liciensb. 

terms,  limitation  of,  by  context,  37.    See  Language,  Words, 

to  particular  parties,  137. 
so  as  not  to  violate  international  laWj  174. 
produce  injustice,  258. 
uclude  government,  161. 
WOfda^  restriction  to  subject  matter,  86, 101,  518,  519.    See  Lah- 

auAas,  TIebmb. 
by  specific  purpose  of  act,  113, 187. 
context  and  intention,  115n. 
preamble,  see  PbxambIiS. 
indude  rare  cases,  263  n. 
controlled  by  associated  spedfioations,  400. 
to  receive  full  and  natural  meaning,  405. 
Osnsral  etse^ion,  514 

OsMratta  ipeoialilfUB  turn  daro^ani,  223-233. 
Generic  words  added  to  specific,  405-411. 
Genus  indudes  new  spedes,  112. 
Qjfi,  79  n ,  103, 145  and  note. 
idivery  or  troinafet,  400. 
Gift  anterpriM,  464 

prohibition  of  sale  does  not  prohibit,  146.  / 
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Girl  ander  oxteen,  abdoction  of,  131, 133. 

Oive,  80. 

Givett,  338. 

<?o,  T6n. 

Gold  or  silver,  when  not  Indoded  bj  metala,  412. 

Oane  to  wo,  12. 

Good  faith,  see  BoHA  FiDBS. 

Qoodi,  64,  90,  118. 

ehaOelB,  lands,  tenements  or  heredUanMnU,  414.  ^ 

and  merchandise,  400. 
or  merehandisef  127. 
wares  and  merchandise,  400. 
GOVERNMENT  (see  State),  when  inclnded  hy  person,  89  fi. 

not  included  in  general  terms  of  statute,  161.  * 

taxing  acts,  168. 
act  taking  awaj  oe^ttofork  164. 
statute  of  limitations,  164. 
when  inclnded  in  statute  of  limitations,  164. 

statutes,  166, 167. 

though  not  named,  1679 168. 
bound  bj  statute  relative  to  elections,  167,  433  a. 
when  engaged  in  business,  167. 
as  nominal  plaintiff,  164. 
hy  ooDstitutioD,  623. 
whether  affected  by  prescription,  164,  notes  70, 78. 

usage,  361. 
grantee  of,  whether  bound  by  statute  of  limitations,  164i 
statutes  allowing  suit  against,  168. 
taxing  provisions,  construed  most  strongly  against^  845« 
contracts,  449,  450. 
Qovernmental  usage.  360,  see  DepabtmbntaIi  Ubaos. 
Governor  (see  Exsoutiyb,  Vaoakcieb)  effect  of  message  or  procUmatioii  o4 

in  construction  of  statute,  68  n. 
Grade,  see  Stbest. 
GRADING,  act  relating  to,  436. 

power  of,  how  exercised,  434. 
recovery  of  damages  for  changes  in,  434. 
tax,  see  Ezemptiok. 
aralii.103. 

GRAMMATICAL  order  of  sentences,  how  far  to  be  adopted,  2. 

construction  doubtful,  4. 

propriety  of  language  not  always  followed,  73^  81|  8S. 
construction,  when  departed  from,  113. 

rejected  to  accomplish  purpose,  295. 
strict,  sacrificed  to  intent,  414. 
rule  as  to  reference  to  last  antecedent,  414^632. 
sense,  language  of  constitution  to  be  read  in,  607. 
Grandchildren  included  in  children,  80,  321. 
Grandmothe^  see  Marrtf.t>  Women. 
Orantf  79  ana  note,  and  Addenda, 
Grant,  bargaiin  and  sell,  80. 

in  fee  or  qf  a  freehold  estate,  79  (Addenda), 
GRANT  of  land  held  adversely,  act  annulling,  does  not  invalidate  whoto 

instrument,  118. 
covered  by  water,  act  extending  city  limits  over  navigdbto 
waters  for  civil  and  criminal  juriadictiony  la  not^  132. 
bj  matter  of  record,  76. 
Gratnitoos  services,  strict  construction  of  act  requiring,  846. 
Graveyard,  running  street  through,  225.    See  Cbmbtsbt. 
Qreatet  port  of  ihem  in  interest,  13. 
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Ground  rents,  80. 
Ghroand  rents,  342. 

Qroands,  see  jKsabons.  • 

Quarantoe,  see  Chabtmb-Pasty,  Ezbmftion. 
Qaardian,  see  Tbubt. 

ad  lUem,  see  Maabixd  Women. 
Guilty  mind,  diBtinction  between  mens  rea  and,  136. 
Gunpowder,  liability  for  carrying,  contrary  to  act,  132. 

Habeas  eorpuSy  incident  to  new  proceedings,  154. 

Hackney  carriage,  378. 

Half-year,  389. 

Hardship,  no  reason  for  supplying  omission  in  statute,  19. 

consideration  of,  in  construction,  251,  263,  266,  507« 
See  EquiTT,  Inoonvbnubncb,  Injttstiob. 
Harmonising  all  parts  of  act,  40,  182,  210. 

constitution,  515. 
Headings  of  chapters,  articles,  sections,  efiect  in  oonstruotion^  69,  70^  61Si 
Hearing  and  notice  required,  428.    See  Bemoval. 
Heir  preferred  by  litend  construction  to  father,  11. 
Betrs,  77. 

Heirs  and  assigns,  when  synonymous  with  legal  rmesentatiwes,  79« 
Held,  383. 
HereafUr,  196,  272  n.,  381,  483,  489. 

made,  272. 
HeredUamenU,  251. 
Herein  prwided,  294. 
Herembefore  providedf  196  n. 
Heretcforey  196  n.,  272,  381  n.,  489. 
HIGHWAY,  what  included  in  laying  otU  of,  79. 

act  giving  damages  for  injuries  from  excavation  or  emhmkm<nt 

on,  126. 
intent  in  obstructing  immaterial,  133. 
not  to  be  appropriatod  under  right  of  eminent  domain,  162. 
See  BoAD,  Stbeet,  Tbespass,  Turnpikb. 
mmself,  106. 
His,  888  T». 

real  estate,  249. 
HISTOBY  an  element  in  construction,  29,  72,  295  n.    See  PuBiJO  Embaa- 

BA8SMBNT. 

parliamentary,  of  statute,  30.    See  PARUAMEirTABT  HiBlOBT. 

in  construction  of  constitution,  509,  510,  518. 
Hoarding,  424. 
Hogfl,  running  at  large,  129. 
Hold  and  dispose  of,  418  n. 
Hole,  see  Minb. 
Homestead,  pre-emption,  &c.,  rights,  116. 

act  exempting,  to  debtor  decides  nothing  as  to  title,  liOl    Bm 
Exemption. 
Horse  racing  (see  Waqeb).  suit  for  recovery  of  money  lost  at,  159, 

entrance  money  for,  452. 
Horses,  881,  (304). 

oxen,  pigs  and  sheep,  from  whatever  country  ihey  ma^  erwM^  414«. 
Hospitals^  76. 

Hotel,  persons  employed  about,  when  not  laborers,  405. 
Hounds,  offence  of  keeping,  to  destroy  game,  254. 
Hours,  see  Fractions  of  Day,  Polls. 
House,  54,  249  and  note. 
Householder,  92. 
House,  power  to  pull  down  walls  of,  424. 
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iZouMt  of  ill-fame,  388  n. 

Bome,  warehomK,  eoimUnff'houaef  9hop  or  other  huUdingt  406. 
HUSBAND,  not  owner  of  wife^s  separate  property,  thoagh  occupying  it^  90. 
as  such,  in  custody  of  lanattc  wife,  not  person  hamng  core,  Ao.,  181« 
liability  of,  for 'wife's  torts,  when  not  changed  by  statute,  123. 

debts  of  wife  dam  tola,  act  relieving,  prospeotivo, 
276. 
aAer  wife's  death,  321. 
joinder  of,  in  wife's  deed,  434. 

See  CouBTEST,   Dibsbbtiok,   MAR«fin>  WoMJUr,   Mobt- 
GAGB,  Widow. 
and  wife,  provision  that,  shall  not  be  required  to  testify  against 
each  other,  372. 
conveyances  to,  520. 
murder,  494. 

Identification,  external  matters  to  be  looked  at  for,  28. 

Identity  of  language,  see  Adoption,  Intention,  Ooonate  Aoib,  LANOUAoa, 

Phsasbolooy. 
Idiot,  see  Husband,  Inoapaoitt,  Lxtvatio,  Wifb. 
JdU  persons,  213. 
y  an  insolvent  petitionf  300. 
iheu  shotdd  think  fit,  315. 
IGNOB ANGE  of  law  in  civil  matters,  1  n.,  134  n. 

or  misapprehension  of  law,  134. 
as  a  defence,  132, 134. 
when  no  defence,  383. 

excuse  for  selling  adulterated  food,  36. 
cutting  timber  on  another's  land  in,  129. 
of  pending  suit,  129.    See  Knowledgib. 
effect  of  legislature's,  of  force  of  former  law,  207  and  note. 
ILLBQAL  and  void,  distinction  between,  449. 

statute  not  construed  to  render  l^al  what  previous  statute  mada^ 

126. 
acts  legal  when  done  not  rendered,  by  subsequent  statate,  488b 
consideration,  451. 

acts,  contracts  connected  with,  &c,,  462-453.    See  Gontbaoxb* 
purpose,  sale  for,  454. 
tax,  see  Taxes. 
voting,  334. 
Illegality  of  oriffin  of  contract,  remoteness  of,  458,  459. 

partial,  460.    See  Uncomstitutionai*. 
Illegitimate  o£&pring,  when  children,  77. 
daughter,  337. 
See  Bastard,  Leoitimation,  Married  Women. 
Immediate  antecedent,  see  Last  Antecedent. 
Immedialeiy,  247,  388. 

after  verdietf  247. 
Impairing  of  contracts,  see  GoNTRAcrrs. 
lMP£BATiy£,  permissive  words  construed  as,  806-^17,  430. 

words  construed  as  permissive,  316. 
when  acts  relating  to  judicial  proceedings  are|  and  whe* 

•   not,  435. 
acts  relating  to  performance  of  public  duties  held  not,  486L 
matters  of  proccxiure  by  public  ofioeHi  held 
not,  437. 
and  directory  provisions,  431-440,  536. 

distinction  between,  481. 
tests,  432-437. 
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IMP£BATIV£  (eofOiitiMd). 

and  directory  proYuionSy  effect  of  Degativo  and  affirmatiT* 

words,  &2. 
duty — privilege,  483. 
ooDvenience  and  justice,  433. 
public  inconvenience  and  private 

injury,  438-439. 
acts  conferring  powers^  privilegei, 
&c,,  434. 
DfPUOATION,  what  is  involved  in  sUtute  by,  is  part  of  it,  417. 

incidents  and  consequences  sanctioned  by,  417. 
corporations,  creation  of,  by,  417. 
duty  arising  by,  from  imposition  of  another,  425. 

duty  on  another,  426w 
grant  of  right  to  another,  427. 
jnriBdiction,  ouster  of,  by,  153.   , 
^  creation  of,  by,  155, 156.    See  JuBUDiOXlOS; 

lien,  creation  of,  by,  417. 
offences  by,  see  Offences. 
remedy  by,  463,  474. 
repeal  by,  see  Implied  BepeaIi. 

right  arising  by,  in  one  from  grant  of  right  to  anotheTi  427« 
taxation  by,  see  Taxation,  Taxes. 
DIPLIQATIONS  and  intendments,  417-430,  535. 

not  extended  beyond  what  is  necessary,  422. 
various,  420. 

what  are  not  proper,  422  (354  n.) 
IMPLIED  amendment,  see  Amendment. 

assurance  of  protection  in  grant,  <Sca,  of  power,  duty,  &o^  428. 

conditions  in  grant  of  judicial  power,  423-429. 

enactment  of  rule  from  legislative  assumption  of  its  existence^  876- 

377. 
exercise  and  expression  of  legislative  judgment,  421. 
grant  of  powers,  418. 
negative  in  aflSrming  statute,  199-209. 
ohiigations,  424. 
powers  of  corporations,  418. 

under  constitution,  535. 
prohibition  of  uses  of  certificates  of  registry,  450. 
remedies,  463-474. 

where  act  prohibits  or  commands  something  pCiblic^  464. 
creates  obligation  and  gives  remedy  in  same 
sectiou,  465-466. 
duty  and  gives  remedy  in  difierent  seo- 
tions,  467-468. 
remedies,  where  third  persons  interested  in  duty  or  prohibition, 
469. 
for  non- performance  of  new  duty,  &c ,  470. 
where  penalty  recoverable  by  party  aggrieved,  470. 
by  action,  limited  to  those  within  gist,  471-472.    See 
Bight  of  Action. 
repeal  fsee  Later  Acts,  &c.),  between  parts  of  same  act,  182-186. 
between  acts  passed  at  different  sessions,  187. 

same  session,*  188.    See  Same  Ses- 
sion. 
same  day,  189.    See  Sams  Day. 
of  statutes  and  parts  of  statutes  omitted,  see  Omibbions. 
constitutional  requirements  as  to  form  of  repeal  inapplic» 

bleto,  191,  524n. 
presumption  against,  210-244. 
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flfPLTBD  (eoRiuMied). 

repeal^  exceptiona  to  avoid,  216. 

modifications  to  avoid,  215-217,  240  and  note, 
restriction  of  language  to  avoid,  211-214,  397. 
fospension  to  avoid,  215  and  note, 
degree  of  inconsistency  required  in  order  to,  210. 
qoestion  of,  no  absolute  rule  for  determining,  188. 
is  question  of  intent,  203. 
negatived  hj  express  repeal  in  later  act,  47. 

particular  repeal  in  same 
act,  208,  897. 
want  of  reference  to  earlier  act. 
23911. 
effbct  of  miBapprehension  or  ignorance  of  l^slatoreof 
former  law,  207  and  note, 
inconvenience  and  incongruity  between  acts,  206. 
expressed  intent  to  repeal,  206. 
by  act  requiring  less  or  more  than  former,  199. 
between  acts  establishing  conflicting  rights  or  liabilitiea^ 

207. 
granting  power  on  different  conditions,  207. 
by  act  intended  to  furnish  exclusive  rule,  200,  231. 

covering  whole  subject  matter,  200-204^  230, 241-243. 
revisions  and  codifications.  201-203. 
inferred  from  later  legislation,  209. 
by  oenitive  statutes,  198.    See  Negattts  Act. 

affirmative  statutes,  199-209. 
whether  amendment  works,  195-196. 
l^  re-enactpent,  194.    See  Bb-snaciicbbt. 

unconstitutional  act  or  clause,  192  and  note. 
of  common  law,  204. 

laws  deriving  force  from  former  connection  with  other 
state  or  nation,  204. 
limits  o(  205. 

when  general  act  is,  of  special,  230-232. 
of  apecial  municipal  act  by  code,  in  spite  of  saving  danee^ 
230. 
detached  special  acts  by  general  substitute,  230. 
special  ac^  efiect  of  indication  that  legblature  had  In 

mind,  230. 
^  by  general  act  intended  to  furnish  exclusive 

rule,  231. 
in  terms  applying  to  its  sab- 
ject  matter,  232. 
of  prior  general,  by  later  particular  act,  216  and  Addm^da, 
between  penal  Mts,  235-244.    See  Penal  Act. 

by  change  in  quality  and  incidents  of 

offence,  238. 
degree  of  punishment 

239. 
I^nalty,  239-240. 
statute  covering  whole  subject  mat- 
ject  matter,  241-242. 
none^  where  objects  not  identical,  28S. 
proceedings    camalativeu 
236. 
from  mere  change  in  looaUhr:  Ao., 

287. 
distribaUon 
of  penal- 
ty, 287. 
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repeal,  beiweea  peiud  aets,  none^  where  no  room  to  infer  legiali^ 

dye  pardon,  288. 
change  ia  towards  leoiener^ 

239. 
degree  of  crime  preserred, 

240. 
later  act  continues  former^ 
242. 
qoeetion  of,  where  later  act  gires  ^ 

tarn  action^  241  and  note. 
e£feet  of  doctrine  o(  based  on  idea  of  > 

legislative  pardon,  238,  478. 
reve^ne  laws,  243. 
special  laws,  234. 
none  hj  later  act  of  earlier,  when,  183, 103. 
schedale,  197. 

subsequent  removal  of  some  evils  provided  agafaia^ 
209. 
between  acts  where  conflict  merelj  apparent^  211-214. 

general  act  and  act  providing  for  single  oontfo- 

gency,  212. 
relating  to  special  object  or 
class,  223. 
and  psrticular  provision,  216. 
acts  giving  cumulative  remedies,  218. 
affirmative  acts  without  express  or  implied  ncfft- 
tive,  218-222. 
hj  explanatory  act,  222. 
in  spite  of  express  repeal,  when,  222  and  note, 
bv  general  act  of  special  act,  223-233i» 
of  provisions  of  general  act  incorporated  in  partloaltfi  If 

repeal  of  general,  233. 
where  act  prescribes  effect,  it  is  to  have,  208, 887. 
reservation  in  grant  to  corporations,  261. 
Impossibilities.  441-448. 

Impounding  of  animals,  construction  of  act  relating  to,  258. 
Impression,  see  Ebsokeoub. 
Impressment  of  property,  strict  construction  of  act  for,  343. 

act  authorising,  407. 
linprMonmenC,  388. 

IMPBISONMENT,  efiect  of  act  abolishing,  on  decree  for  payment  of  oofli^  14 

attachment  for  oontempt,  74« 
abolition  of,  for  debtf  607  n. 
second,  for  ntne  offence,  116. 
making  punishment  less  severe  preferred,  880. 
not  authorized  by  right  to  order  distreM,  360. 
power  to  inflict,  of  not  /«88  than,  etc,  397  n. 
of  appellant,  436. 

in  place  other  than  designated  by  statute,  487. 
act  directing,  eiihar  in  peoitentlsry  or  state  priaonf  4llL 
and  fine,  when  court  must  impose  both,  16. 
Improtemmi  of  street,  388  n. 
JbiproMmmtM,  388  a.    See  Internal  ImprovementB. 

sn^tiiet,  Ac,  400. 
LnpcoTtfnentBy  act  giving  tenant  or  husband  benefit  of  prospeodvi^  XTfi* 

public,  legislature  judge  of  necessity,  io,,  o^  421. 

See  AaSBBBMSHTS,  MuinOIPAIJTIEB. 

Ji  addUUm  to,  372  n.,  404. 

other  manner,  112,  336. 
«K^,  407. 
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Inspplicabilitj  of  prooedare,  24. 

remedy  to  particalar  sabjeot  ^eludes  it,  87. 

TkiMnAMiiM  9A0 

JElKwyKlClflCoy  inv. 

Incapacity,  persons  nnder,  excepted  from  statate  creating  crimes,  130. 

See  DiSABELiTT,  Intozioatxon,  Mabbied  Women,  Minoss,  Wilia 
Inchoate  '^£^^1  effect  of  legislation  upon,  281  and  notes,  290. 
INCIDEKTS  of  prosecation  and  trial  applicable  to  new  offences,  112. 

common  law  proceedings  extended  to  new  proceedings,  154. 
statutory  remedy  follow  extension  of  it  to  new  matter,  417. 
and  consequences  included  in  specific  purpose  of  statute^ 
417.    See  Implication. 
quality  of  offence,  effect  of  change  in,  238. 
InemU  ett,  nwi  tota  Uge  pm'tpecta,  una  aliqua  particiUa  ^ua  proponta,  judioart 

vd  r€9pander9f  35. 
ifie2Mtir«,388i».,  405. 
Indude,S6bn. 
iiMoms,  77  fk 
Incompetency  to  testify,  construction  of  act  remoying,  124,  126. 

of  testator,  effect  of  act  remoying,  on  will  made  before,  120. 
IncoDgmity  between  acts,  208. 
INOONSISTENGY  ayoided  by  comparison  of  context,  40,  515. 

degree  of,  required  for  implied  repeal,  210.    See  Implzxd 

BSPEAL* 

presumption  against  intended,  258.    See  C!oNFlJCT. 
IN00ir7£NI£]ffG£  in  serying  notice  required  by  statute,  13. 

between  acts,  208. 
effect  on  construction  of  presumption  against,  251-257. 

See  Impebative  and  DntEcrroBT. 
effect  on  coostruotion  of  presumption  against^  in  con- 
stitution, 507,  524. 
literal  meaning  leading  to,  rejected,  295. 
kind  and  degree  of,  influencing  construction,  251,  252. 
caution  in  applying  argument  from,  251. 
rarely  happening,  263  n. 
See  GoNYEKiENOE,  Injdbtice,  Mischief,  Public  Safbtt. 
IneorporaUd  oUy  or  town,  321  n. 

Incorporated  act,  see  Befebence  Act,  Statttte  Embodying  Distinct  Acts. 
Incorporating  act,  effect  on,  of  repeal  of  act  incorporated,  492-493. 
INGOBPOBATION  of  town  as  city,  effect  on  form  of  suit  for  penalty,  112. 

construction  of  general  words  of,  251. 
of  general  in  special  act,  233. 

provision  of  general  act  in  act  on  particular  subjecL 
233. 
See  C!oBPORATioN,  Pbiyate  Acts,  Befebence  Act. 
Incorporeal  hereditaments  included  in  herediUanerUa,  251.    See  Easement. 
Incorrect,  see  Ebboneous. 
INCUMBBANCE,  conveyance  not  an,  145. 

lease  not  an,  145. 
road  when  not  an,  80. 
JnambraneeB,  80. 
Indemnity,  construction  of  acts  providing,  to  oitiiens  for  injory  hj  firan- 

chise,  108. 
Indenture,  see  Afpbenticb,  Attobney. 
Index  animi  aermo,  8. 

Indians,  95, 169,  250,  341 1^  514  n.,  533  n. 
IndtcfoMfU,  879 :  vnformaUanf  18. 

INDICndENT,  when,  lies  for  violation  of  stetate,  463, 464. 

for  failure  to  repair  roads,  467. 
murder,  520. 
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INDICTMENTS,  acto  affecting,  held  retrapective,  288. 

prospectiye,  289. 
effect  of  repeal  of  statute  aathoriaiog,  oo,  478,  488L 
and  proeecations  brought  or  exhibited,  416  n. 
INDIVIDUAL  hardship,  2«3,  266. 

legislators,  views  of,  30. 

liability,  see  Cobpobations,  Pjlbthbbb^  SioOKROUUBiL 
Indorsement,  see  Dbaft. 

INDOBti£B  with  notice  not  protected  by  usury  acts,  117. 

not  competent  to  invalidate  instrument  to  which,  a  partj,  12ft» 
act  depriving,  of  defence  of  usury  prospective,  277. 
liability  of,  on  note  given  for  gaming  consideration,  to  iodomiL 
449  n. 
Ineligibility,  act  declaring,  held  prospective,  271. 

of  candidate  receiving  majority  of  votes,  see  CaviiidiAX& 
Infiuats,  see  Disabiutt,  Iitoapaoxtt,  Minobs,  Wifb. 
Inequality,  see  Taxation,  Toua. 
InfauU,  47. 

Inierential,  see  Implibd. 
Inferior  does  not  include  superior,  412-413. 

limit  of  rule,  413. 
Merior  eourtt,  530. 
INFEBIOB  courts,  jurisdiction  of,  152. 

not  construed  into  a  jurisdiction,  165. 
jurisdiction,  see  Jvwnom  op  thb  Pbacb. 
IftformcUum,  18,  379  a.  * 

Infraudem  UgU  facU,  qw,  talvia  verbi$  legi$,  eerUentiam  eras  mnmumit,  IM. 
Inhabitancy,  what  amounts  to,  93. 
InhabUant^  91,  92,  93,  97,  519. 

of  the  eUUe  or  uswd  resident  therein,  98. 
or  oeeupier,  162  n. 
Inhabited  dweUing-houee,  103. 
house,  54. 
or  oeeupiedf  92. 
Inherit,  77. 

Inheritance,  words  of,  when  dispensed  with,  14. 
In  hie  core  or  mthin  hie  power,  132. 
house  or  premises,  252. 
possession  or  his  oontrol,  267. 
INJUNCriON,  114,  419.    See  Obstbuotioh. 

remedy  by,  when  not  taken  away,  161  and  note, 
application   for,  not  within   requirement  of  one  moatb  i 
notice,  258. 
Injuries  to  persons  by  collision,  included  under  damaae,  44. 

short  of  loss  of  life,  not  within  provision  relating  to  loss  of  life^ 
See  Imperatiyb  and  Dibbotobt. 
INJUSTICE,  literal  construction  effecting  an,  11. 
presumption  against,  258-263,  524. 
to  be  avoided  in  construction,  258  n. 
literal  meaning  leading  to,  rejected,  295. 
Innkeepers,  434.    See  Pubugan. 
Inland  navigation,  98. 
In  law  or  in  eqmty,  159. 
lieu  of,  196. 
operation,  115,  385. 
pursuanee  of,  297. 
Innocent  holder  of  note  for  gaming  consideration,  449. 
INOPERATIVE,  omissions  rendering  an  act,  22. 

enactments,  24.    S^  InbbnbibIiB. 
when  courts  must  construe  act  as,  266  and  notei 
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In^vuition,  379. 
InuDe  (see  HuBBAim,  Lxtnatio,  Wive),  mortgagor,  no  ezoeption  In  &toi 

of,  17. 
Insensible  (see  Ikopsbatiyb),  act  not  to  be  treated  as,  266. 
Insignificant  yariations  of  language,  881,  388,  581.    Soe  Chajtqs. 

INSOLVENT,  allowance  to  widow  of,  16. 

in  Scotland,  494. 
laws,  coDBtraction  of,  300. 
Inspection  of  rates,  act  gi?ing  right  of,  to  every  inhabitant  97. 
Jfuftmtfy,  888. 
Jfisfrttmail  of  oomiiiy,  406. 
INSUBANCE  companies,  108.    See  Pbeviuk  Notes. 

act  requiring,  to  have  certain  amount  secnred  on 

real  estate,  102.  ^ 

policy  of  unlioensed  foreign,  455  n.,  458  a. 
laws,  see  Depabtmbntal  Usage. 
policies  assigned  to,  or  ^keo  for  benefit  of  wife,  ^,  14. 

waiver  of  act  entitling  assignee  to  sue  in  own  namey 

444. 
on  cargo  of  ship  sailing  contrary  to  law,  453. 
See  EniUNO,  Waosb  Policibs. 
liifMilad;  837. 

Intendments,  see  Ixflioations. 
Intent,  see  Ihtbmtion,  Meaking,  Same  Session. 
INTE^TTION,  supposed  real,  not  to  control  plain  language^  4-6. 

controls  clause  of  doubtful  grammatical  construction,  295. 

what  legislature  intended  to  do^  not  what  it  has  done^ 
72. 
not  to  be  arrived  at  by  speculation,  7. 
and  language  identical,  8,  509. 
ascertainment  of,  main  purpose  of  constmction,  295. 
qualifying  repealing  clause,  43 1». 
to  be  sought  in  statute  itself,  72. 

to  be  carried  out,  if  ascertainable,  43n.,  72. 295,  d29n.,  389, 507. 
no  construction  admissible  when  defeats  oovious,  329. 
apparent,  to  prevail  over  literal  construction  of  language,  264. 
wnen  discovered,  prevails  over  all  rules  of  construction,  865. 
constitution  to  be  construed  according  to,  507. 
restriction  of  general  language  by,  115n. 
modification  of  language  to  meet,  295-319. 
analogous  matters  held  to  be  within,  110,  827  n.,  417. 
what  is  within,  of  makers,  is  within  the  law,  414  n. 
nnexpresBsed,  417,  &c.,  509. 
to  establish  a  rule  implied  from  erroneous  assumption  of  its 

^axistence,  376-877. 
change  of  language,  when  not  change  of,  381-882. 
evil,  when  essential  to  offence,  119.    See  iKOAPAonT. 
when  element  of  crime,  129, 134. 
in  obstructing  highway  immaterial,  188. 
good,  when  no  excuse,  136. 

construction  of  statute  which  woold  create  guilt  regardless  ot  i 

130  n.,  261. 
liifinfjoiiaffy  iMs^Ieel,  350fi. 
7iilsr«i<  er^iey  ^  (As /av,  128. 

DTTEBESr  (see  UsmtT),  meaning  of  provisions  requiring  consent  of  grsater 

part  in,  13. 
adverse^  not  from  same  source,  15. 
disqualifies  a  man  to  be  Judge,  114^  520. 
sfit  allowing  addition  of;  831.    See  Pbbobmtaoh. 
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IfUerfering  with  righU  <f  ffoperiy,  75. 

Intermeddle,  162. 

Intermediate  act  not  I'epe&led  by  re-enactment  of  earlier,  194. 

Jnttmal  immrowmenty  108. 

INTERNATIONAL  LAW,  169, 176,  378. 

not  presumed  to  be  violated  bj  ttatottts  174. 
clear  violation  of,  datj  of  coortf  aa  to^  17ft. 
Interpleader  act,  construction  of,  126. 
Interpolations  (see  Additions),  not  allowed,  16,  296  n.,  507. 

to  accomplish  latent  of  statute,  295,  296,  29&-S00. 
IKTEBPRETATION,  definition  of,  1,  note  2.    See  GoKSTBUonov. 

Lord  Coke'6  rules  of,  27  and  note,  29. 
clauses  in  statutes,  365  and  note. 
Interpreter,  when  magistrate  cannot  take  acknowledgment  through,  18. 
Intestates  (see  Foreionebs,  Judgment,  Orphan^  Court),  act  relatiog  to 

distribution  of  estates  of,  held  retrospective,  288. 
In  (he  exMtttion  of  hia  duty,  133. 

ofiee,  297. 
pariskf  21. 
premieeef  411. 
Intoxication  (see  DRUVKEKNEas),  when  a  defence^  180.    See  DmaLLBXTf 

License,  Liquoss. 
Invalidating  act,  strict  construction  o(  841. 
Involving  matters  of  aeemmtj  156  n. 
In  vhieh  the  action  uxu  brought,  219. 
Irreconcilable,  see  Imflixd  Bepxajq. 
J«,382. 

/MtM,73. 

leeued  not  read  levied,  24. 

Ita  lex  icripta  est,  507.  * 

H  ahaU  and  may  be  lawful,  308. 
66  Ujorful,  306,  308,  311. 

Jack,  prohibition  against  standing,  withoat  liceoM^  189. 

Jail  held  an  inhabited  dwelling-houte,  103. 

Joinder  of  husband  in  wife's  deed,  434  n. 

JOINT  and  several  offences  and  penalties,  258-257. 

debtor,  construction  of  act  giving  attachment  against  oae  and  Bom- 
mons  agaii^t  other,  114. 
provision  that,  shall  not  lose  benefit  of  aCatnta  of  Hmlu^ftm^ 
276. 
defendants,  act  giving,  right  to  aever  inapplicable  to  pending  cuse^ 

289  n. 
power,  how  exercised,  852. 

Joint  heirs,  77.  

Joumab  of  legislature,  33.    See  JxTDidix  Nonoi^  Ofihiobb  OF  Lbohla- 

T0R8. 

appendix  a  part  of,  38  n. 
JUDGE  holding  court  affected  by  Sunday  law,  90 n. 
no  one  can  be,  in  his  own  case,  114,  520. 
when  required  to  give  his  opinion,  see  OpiNioar. 
See  DiBCRBnoK,  ELscnoN,  Judiciaii,  Lioenbb,  Mnrrm. 
Judges,  succession  of,  under  Pennsvlvania  constitution,  518  fk,  514. 
JwSment,  77, 125,  84i,  385.    See  Judomentb. 
JUDGMENT  not  a  proeeeding  eommeneed,  74. 
(^editor  not  pwehaser,  75. 
against  intestate.  Orphans^  Court  in  Pennajflyank  oaoBOl  d» 

tannine  who  entttled  to  benefit  ot,  118* 
what  ia  not,  n|>on  quo  warrmUo,  125. 
when  ocoeads  given  amount,  24i5. 
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JUDGMENT  (eonfonueci). 

implied  exercise  and  expression  of  legislative,  421. 
See  Aftoayit  of  Defence,  ATtoaNET,  Coubt,  Dsgbebb,  FnrAX^ 
LiMiTATioKs,  Orders,  Bules  of  Court,  Tranbfsb^  War- 
rant OF  Attorney. 
Judgmmt  recovered^  77. 

upon  any  writ  of  mu)  wurrantOf  125. 
JUDGMENTS,  opened,  when  may  oe  transferred,  14. 

nndocketed,  19. 

revived  by  amicable  proceedings,  125. 
acts  allowing  courts  to  open,  108. 

giving  appeal  from  refusal  of  courts  to  open  confessed, 

125,  400  n. 
directing,  against  collectors  for  principal  and  interest,  &o^ 

249. 
making,  liens  on  decedent's  lands,  249. 
forbidding  execution  off  prospective,  275.         « 
relating  to,  prospective,  276. 
authorizing  on  nil  dicU  extended  to  eognovU,  327. 
court  to  mark,  satisfied,  344. 
transfer  of,  249. 

execution  on,  249. 
preference  of,  in  distribution  of  intestate's  estate,  412. 
JUDICIAL  decisions  part  of  statute  law,  1  n.,  367. 

effect  of  unreported,  under  store  deciaUt  368.    See  Db- 

CISI0N8. 

functions  (see  Court),  presumption  against  intent  to  invade,  172. 
legislation,  8,  13. 

notice  of  historical  surroundings  of  passage  of  act>  29. 
legislative  journals,  33  n. 
resolutions,  501  n. 
discussion  of,  501-504. 

statute  requiring  courts  to  take,  retroactive,  501  n. 
powers,  implied  condition  in  grant  of,  428,  429. 

exercised  in  accordance  with  rules  of  judicial  prooedore. 

428. 
are  judicial  duties,  430.    See  DiBCRBTiON. 
proceedings,  waiver  of  limitation  as  to  time  in,  445  and  note, 
sale,  see  Lien^  Sale. 
usage,  effect  of,  in  construction,  358-359. 
JUBISDICTION  of  state  extends  over  ships  and  waters,  169,  174. 

acts  relating  to,  held  prospective,  151  and  note,  271. 

retrospective,  286,  288. 
presumption  as  to  ousting  or  creating,  151-160,  522. 

against  summary,  158. 
construction  of  act  not  to  give,  by  implication  over  Induuii 

250. 
creation  o£^  by  implication,  155, 156,  377. 
enlargement  of,  by  implication,  199. 
powers  implied  in  grant  of,  419. 
eSed  of  usage  as  to,  358. 
doubts  as  to,  solved  in  favor  of,  157. 
not  in  act  intended  to  confer,  disregarded,  157. 
when  not  given  by  legislative  assumption  of  ezistenoe,  878i 

given  by  such  assumption,  377. 
new,  avoidance  of  construction  which  would  create^  155. 
not  extended  by  construction,  157. 
or  special,  strfct  construction  of  act  creating,  861 
how  to  be  exercised,  430. 
special,  acts  cenferring,  160. 
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JUBISDICTION  (eantinued). 

special,  const  itational  provisioo  conferring.  526. 

given  as  between  certain  parties  is  oonfinra  to  them,  118. 

ousier  of,  by  implication,  153,  420  n. 

presumption  against,  by  constitution,  522. 
conferred  by  statute  in  certain  cases  not  taken  away  by 

general  act,  224. 
construction  of  acts  intended  merely  to  apportion,  122. 
presumption  against  narrowing  established,  122  n. 
to  enforce  execution  of  conveyance  not  taken  away  by  act 
declaring  decree  for  deed  to  operate  as  conveyance, 
419  n. 
certiorari  for  excess  o(  152  and  note, 
want  of,  not  cured  by  act  validating  sales,  385. 
judgnuni,  order ^  ttdn^  &c.,  mean  those  made  with,  385. 
acts  void  for  want  of,  when  nut  validated,  115. 
words  going  to,  never  directory,  432. 
cannot  be  xiven  otherwise  than  act  directs,  443. 
conditioned  on  impossibility,  443. 
no  waiver  of  want  of,  447.    See  Attaohxent,  Waoes. 
estoppel  against  objection  to,  447  n. 
construction  of  act  making,  depend  on  amount  involrad, 

245. 
act  affirming,  of  United  States  Supreme  Court  negatiyeB  si 
to  matters  not  enumerated,  397. 
conferring,  in  aU  cases  of  irusl  arising  under  desdM,  wQI^ 
<bc.,  1^. 
effect  of  absence  of,  in  first  arrest,  116. 
See  Exclusive  Statutory  Bemedy,  Failure  of  JuBnoB, 
Florida  Commission,  Injunction,  Jubtiobb  of  thb 
Peace,  Limited  Jurisdiction,  Orphans'  Coubt,  Stxtb. 
Jurisdictional  powers,  how  exercised.  352,  430.    See  Discbetiok. 
JUBOBS,  who  is  party  entitled  to  challenge,  77. 

provisions  relating  to  summoning  of,  directory,  435  ti. 
writ  of  attaint  against,  for  false  verdict,  494. 
JUBY,  see  Murder. 

Jus  disponendi^  see  Jus  Tenendiy  Married  Women. 
Just  and  eon'oenientj  114. 

equitable^  406. 
Jus  tenendi  does  not  involve  jus  disponendi,  422, 423.    See  Public  Offiokbs. 
JustioSj  147. 

JUSTICE  (see  Equity,  Imperative  and  DiBEcrroBY,  Injxxbtigb),  acts  re- 
lating to  administration  of,  108. 
failure  of,  effect  of,  on  construction,  6,  155,  266. 

partial,  334. 
JUSTICE  OF  THE  PEACE,  44,  114. 

and  inferior  courts,  jurisdicdon  o(  152. 

appeal  from  judgment  of,  247. 

civil  jurisdiction  of,  152. 

act  forbidding  suit  before,  except  in  townahip 

of  defendant's  residence^  122. 
effect  of  death  of,  10. 

increase  of  jurisdiction  on  finality  of 

jud^ent,  112, 152  n. 
declaration  of  intent  not  to  Appeal 
from,  445. 
long  and  short  summons  by,  218. 
no  jurisdiction  in  cases  of  libel  and  olandari 

405  n. 
notice  to.  before  suit  againsti  297. 
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JUSTICE  OF  THE  PEACE  (continued).  ^ 

omission  of  seal  of,  to  deed  of  apprentioe^  10. 
power  to  punish  oootempt,  419  and  note, 
refusal  of,  to  administer  affidavit,  186. 
when  not  protected  in  acts,  297. 
ouster  of  jurisdiction  on  affidavit  that  title  of 
real  estate  is  in  question,  250. 

Bee  ACKNOWLBDOMENT,  CERTIORARI,   FiNAL,  GaRNISHKB 

Process,  Inferior  Cotxrts,  LuaxxD  JuBiBDiOfnov, 
Police  Court,  Power,  Stxmmonb. 

Kept  under  proper  control  or  destroyed,  246. 
Killing  of  insured  cattle,  when  justified,  103  n. 
Knowing  it  to  be  intended,  337. 
Knowingly  and  wilfully y  119  n.,  136. 

WLffer,  378. 
KNOWLEDGE,  when  essentii^  element  of  crime,  132^-184. 

of  piracy  immaterial,  199. 

illegal  purpose  for  which  goods  boaght^  464* 
See  Constructive  Knowledge,  Iqnorahoi. 
Known  as  government  reeeirvalUm,  16. 

Labor  claims,  what  not  assignment  of,  850. 
Laborer,  99,  405. 

Laborers  employed  by  subcontractor,  122. 
Lakes,  navigation  of  the  great,  98. 
Land,  85,  820,  388  and  note,  396. 

in  grant  of  ri^ht  of  entry  upon,  to  railroad  company,  8. 
Land  damages,  implied  repeal  between  ^ts  relating  to,  201. 

warrants,  construction  of  acts  relating  to,  212. 
Landlord,  when  not  liable  as  owner,  96. 

and  tenant  proceedings,  250,  344,  382,  408. 
Landlord's  warrant  not  proceee,  74L    See  Distress  Wabrast. 

strict  construction  of  act  allowing,  844. 
Lands,  820,  414. 

and  tenements,  320. 
rectories,  advowsons,  tithes,  211. 
Lands,  act  subjecting,  to  sale  on  execution,  retrospeetiTe^  287.    See  BbaZi 

Estate. 
LANGUAGE  OF  ACT,  departure  from,  8. 

basis  of  interpretation,  7. 

courts  confined  to,  295  n. 

and  intent,  the  same,  8,  609. 

modification  of,  to  meet  intent,  295-819. 

ambiguity  of,  25,  26. 

oonstrued  with  aid  of  certain  presumptionB,  72.    See 

Presumption. 
as  applied  to  subject  matter,  to  be  followed,  72.    ■. 
y^     meaning  of,  at  date  of  enactment,  85. 

change  of,  see  Change,  Cognate  Ao]a»  Conbzitu- 
TiON,  Same  Words. 
LAROBNY,  intoxication  as  defence,  130. 
redaction  of  grade  of,  288. 
what  is  second  commission  of  offence  of,  284. 
See  Felony. 
Last  antecedent,  referenoe  of  general  expression  to,  414^  (see  81,  532). 

proviso  restncted  to,  186  (see  318). 
LATEB  aotS'ond  provisions  repeal  earlier  incDnsialeDly  18^  188. 

when  not  repeal  of  earlier,  183, 19^  222. 
l^glslatioB,  intent  to  repeal  inferred  from,  209. 

62 
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LATER  (continued). 

act,  construction  of  charter  must  acoord  with,  86i. 
cognate  act,  S66. 

constitutional  provisions  in  construction  of  constitadoii,  617*  *! 

Law,  65,  507. 

of  the  land,  428  n.,  507. 
or  in  eqidty,  159. 
— a<rf,498n. 
Law,  reference  to,  means  iaws  of  that  government  only,  169  n. 

See  Existing  Rule,  Ionoiulnob,  LaaisLATUEa^  BrxTun  Law. 
Lawful  sense,  words  construed  in,  885. 
Lavfid,  806,  807. 
LawfuUff  btgoUeiiy  171. 
Lawyer,  see  Attosnxt. 
X^fi^  outf  79. 

LEASE  (see  RbaIi  EsTiLTs),  not  a  conveyance  or  incumbrance,  145. 
construction  of  act  to  relieve  against  forfeiture  of,  2^. 
for  jears  and  right  of  waj  not  a  bargain,  sale,  mortgage^  Ao,  407« 

selling  liauor  without  license,  453. 
partial  illegalitj  of,  460. 
LeoMed  uiaia,  14. 
Leav0  caUU  vnthout  a  keeper,  878. 
L^  or  placed  on  the  premisei,  249. 
Legacy,  what  not  evasion  of  act  imposing  duty  on,  144.    See  OoiXATm& 

Inheritancb  Tax. 
Legal  proceedings,  see  Coubts. 
Lt^  repreaenUUiveSf  79  and  note. 
Legei  extra  territoriuM  non  obligant,  169. 

potterioree  prioret  contrariaa  abrogarU,  182. 
Legislation,  legislature  presumed  to  know  previous,  58. 
Ll^ISLATI YE  oommmittees,  reports,  &c.,  of,  82. 

construction,  see  CoNSTBUcrriON,  Intbrfbbtatiov  ChULmb 

of  constitution,  527-528. 
declaration  of  oonstrifction,  865-877. 
functions  and  powers,  see  Pbebithftioiib. 
intimation  of  erroneous  opinion,  872-876. 
journals,  88  and  note. 

judgment,  implied  exercise  and  expression  o(  421, 
patdon,  effect  of  repeal  based  on  idea  of,  288,  478,  488L 
will  to  be  ascertained  from  language^  7,  8. 
LEGISLATORS^  constitutional  provision  as  to  pay  of,  581. 

motives  of,  not  inquired  into,  81,  507  ti. 
opinions  of,  80. 

cannot  be  shown  to  have  known  existence  of  custom,  862. 
requirement  of  oath  of  allegiance,  ^.,  from,  586.  % 
disqualification  of,  for  appointment,  508  n. 
LBQISLATURE,  efl£ct  of  indicating  that  special  act  in  mind  of,  at  passage 

of  general,  230. 
misapprehension  or  ignorance  of,  of  former  law^ 
207  and  note, 
functions  and  powers  of,  see  Pbssttmptiovs. 
meaning  of  term  as  used  by  one,  not  conclusive  <m  later,  64 
members  o^  see  Lbqiblatobs. 

one  cannot  bind  future,  178  and  note,  and  Addmdtu  ^ 

opinion  of  earlier  not  binding  on  future^  53. 
powers  of,  under  state  constitution,  585. 
practical  construction  of  constitution  by,  527. 
presumed  not  to  intend  unreasonableness,  246. 

ii^ustice,  258-268. 
absurdity,  264r-267. 
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LEGISLATUBE  (etnUiMad). 

presomed  not  to  intend  impairing  of  contract  or  adyantage 

from  wrong,  267-270. 
to  know  the  common  law,  127  n. 

seose  of  words,  8. 
general  principles  of  law,  367« 
previods  course  of  legislation,  68. 
oonstraction  of  previooB  laws,  867. 
to  mean  what  it  has  plainly  said,  4. 
public  improvement,  is  jadge  of  neoessitj,  Sm,,  o^  421. 
Legidniftdoa  of  illeffilimate  child,  effect  of,  80, 171. 

Toid  marriages,  ooustruction  of  acts  for,  108. 
J>Ma«k  206. 
LETT£B,  nothing  is  within,  which  is  not  within  spirit  of  law,  25. 

whatever  is  within  intention  of  makers  of  law,  is  within,  414  ii. 
extension  beyond,  110. 

when  reason  to  prevail  over,  258.    See  Litebal. 
liability  of  master  of  steamboat  for  &ilure  to  deliyer,  182. 
L&nri  famm,  writ  of,  is  proeeu,  74. 
Levy,  provisions  relating  to»  imperative,  485. 
Lu  wniraeiui,  169, 174, 177. 
fori,  177. 

nU/aeUfruHra,  441a. 
jubet  fruMtra,  441. 
iiOA  cogii  ad  impo8tilnlia  out  inuHUa,  441. 
vana  teu  inutUia,  441  it. 
inUmdU  aUquid  impombUey  441  n. 
LIABILITY  o^  stockholder  for  assessments  upon  ijaid  stock,  14. 
cnmlnal,  when  more  extensive  than  civil,  135  n. 
acts  conflicting  as  to,  tG7, 

strict  construction  of  act  subjecting  property  of  one  to,  for  Ua* 

bility  of  another,  848. 
creating  exceptions  from  recognixed, 
850. 
See  Bell  oi*  Lading,  Common  Cjlbrzeb,  Gobfobation8,  Exbmf- 

TION,  LtBSL^  OOCTTPISB,  StOCSHOLDEB. 

Lkibk  to  be  tuedfor,  422. 

draft,  79. 
y.rRTCT^  construction  of  act  relating  to,  804. 
dvil  and  criminal  liability  for,  469. 
See  Apoloqt,  Jtxbtiob  o^  the  Peace,  Newsfapeb,  Slandbb. 
LIBEBAL  OONSTBUCTION  (see  Beneficial  Gonstbuotion),  108-112. 

meaning  and  effect  of,  103,  107. 
when  synonymous  with  equitable  construo 

tion,  see  Eqx7ITABi.e  Constbugtion. 
of  remedial  and  publicly  beneficial  act»  79  m 
See  FxNciis. 
remedial  acts,  107-109. 
required  where  narrow  construction   would 

make  act  unconstitutional,  178. 
forbidden  where  it  would  make  act  uncoostl- 

tutional,  179. 
preferred  to   literal,  where  literal  leadi  t# 

absurdity,  264. 
of  certain  exceptions,  see  ExGiFTiOJni 
revenue  laws,  346. 
mechanics'  lien  laws,  850  n. 
constitution,  526. 
^  '  difierence  between  strict  and,  329. 

rule  of,  not  abrogated  by  act  requiring  lit«r»l 
construction,  829  n. 
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Libertji  oonstniction  to  hror,  330,  339. 
Librariw,  oonstitutional  proyisioo  for,  508. 

LICENSE^  ooDBtructioD  of  provisioa  that  no,  shall  oontinoe  in  force 

January  3Ut»  298. 
law  not  affected  by  criminal  code  passed  at  same  session,  40. 

Saestion  of  granting,  a  legislative,  not  a  judicial  question,  149. 
iscretion  as  to  cpranting,  bow  exercised,  149,  150. 
wben  grounds  of  refusal  must  be  stated,  148,  425. 
provisions  as  to,  held  directory,  439. 
tales  without,  456. 
dealings  without,  457. 
not  stating  names  of  a)l  partners,  457. 
Bee  DiscBBTioN,  Leabe,  LiquoB,  Mabbtaqb,  Munigipaijtieb,  Wib«- 
Gboweb. 
lien,  lee  Judomxnt. 

of  debt,  see  Tbttbt. 
UEN^  general  act  as  to  divesting  of,  by  jodicial  sale,  no  repeal  of  special,  225. 
construction  of  act  ^ivinff  to  workmen,  Ac,  127,  350  and  note, 
act  requiring  recording  of  vendor's,  prospective,  275. 

giving,  for  purchase  money,  held  retrospective,  287. 
when  impliedly  created,  417. 
revival  of,  by  ratification  of  suspended  laws,  477  n. 
Life  estate,  see  Fobfbitu&b. 
Light  and  unjuat,  119. 
Lighting  streets,  418. 

Limitation  of  ffeneral  terms  by  context,  Ac,  see  Gbksbjli*. 
LIMITATIONS,  plain  meaning  of  language  not  to  be  subjected  to,  17. 

conviction  after  bar  of  statute  o^  9. 
whether  defence  of  statute  o^  is  vested  right,  279. 
literal  construction  of  Btatute  of^  9. 
of  appeal,  9. 

discovery  of  cause  of  action  after  bar  of  statute,  9. 
effect  of  concealment  of  cause  of  action  on,  9. 
implied  or  equitable  exceptions  from  statute,  9  n.,  324. 
act  relating  to  judgment  become  dormant  not  an  act  of,  70l 
no  exception  from  statute  to  be  made  by  construction,  17. 
statute  of,  not  suspended  by  war,  494. 
equitable  restriction  of,  324. 
extension  of,  326. 
when  binding  on  stale,  164  and  note.    Bee  GOY- 

XBNBCENT. 

whether  of  forum  or  of  contract,  177  n. 
relating  to  indenture  of  paupers,  321  n. 
as  to  real  rights  extending  to  analogous  cases,  327 1». 
applicable  to  one  court  lulopted  by  other  to  avoid 

unreasonableness,  248. 
effect  of,  on  right  of  dower,  275  n. 
retrospective  operation  of,  284^  287. 
prospective  operation  of,  279. 
strict  construction  of,  343. 
not  astutely  constmed  to  take  away  defence^  416  n, 
exceptions  in,  liberal  construction,  343. 
construction  of^  hj  usage.  358. 
whether  application  of,  depends  on  fom  or  tolh 

stance  of  act,  343. 
acknowledgment  to  take  debt  out  of,  383. 
Mte  creating  new,  or  changing  existing,  prospective^  279. 
extending  period  of,  retrospective^  S67. 
construction  of  two,  216. 

an  exceptional,  260. 
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LIMITATIONS  (eontinued), 

of  time  in  judicial  proceedings,  waiTer  o(  446  and  note. 
See  AcKNOWLEDOMENT,  New  Pboxisb,  Statxtte  01*  LlMI« 

TATI0S8. 

LIMITED  jariadiction,  act  conferring,  construed  liberally  as  to  procedure^ 

108  ». 
partnerships,  included  hj  cmy  penon  or  eonwraUonf  87. 

strict  construction  of  acts  relating  to,  350,  384. 
LimitsL  see  Cm. 

UQUOB,  prohibition  of  all  sale  of,  includes  sale  as  medicine,  17,  (see  note), 
election  on  question  of  permitting  sale  of,  not  included  in  eUetion, 
100  n. 

Erohibition  against  selling  during  hours  of  religious  servioei  208. 
ability  for  selling,  to  minor,  132  n. 
sale  of,  bj  agents  135. 
what  is  selling,  without  license,  139,  213. 

sale  of,  where  licensing  prohibited,  is  not  sale  wUhotU  licenae,  218. 
offenoe  of  selling  without  license  or  on  Sunday,  255. 
Uoense  for  selling,  to  be  drunk  off  pren^ises  only,  144. 
act  empowering  justices  to  alter  hours  for  sale  of,  in  any  district,  150. 
prohibiting  sale  of,  by  sample,  <&c.,  174  n. 
forbidding  one  eontieted  of  felony  to  sell,  284. 
punishing  sale  of,  304. 

giving  damages  to  wife  for  sale  of,  to  husband,  371  n. 
sale  of,  in  one  state  for  use  in  another,  454  and  nqte.    See  Sjllb  bt 

Sample. 
implied  repeal  between  acts  relating  to,  205,  239. 

none  by  act  covering  whole  subject,  Aa,  of  act  un- 
der whieh  license  might  be  granted  to  cer- 
tain time,  242. 
between  certain  acts  relating  to,  213,  214. 
of  local  act  by  general,  227. 
Bee  ADtn/TEKATION,  DiSTILLEBY,  DrUNKENKESS,  iNTOZIOAZXOa^ 

IiBAflB,  Sunday,  Wime  • 
UTEBJlL  OONSTBUCTION  (see  Lbtteb),  1-24. 

of  constitution,  507-508. 
followed  at  expense  of  intent^  10. 

though  injustice  result,  11. 
not  avoided  by  doctrine  of  secondary  mean* 

ing,  244. 
to  exclude  rare  case,  268  n. 
inadequacy  and  limits  of,  25. 
when  departed  from,  113. 
rejected  where  absurd,  264. 

to  accomplish  purpose  of  aol|  295 Nb 
interpretation  of  act  requiring,  ^9ii. 
Loan  of  credit  by  municipalities,  521,  538.    See  Public  Money. 
Loaning,  when  included  in  given,  338. 
Loans,  79. 
Iiooa(,502n.,  507n. 
LOCAL  act  as  to  liens,  225. 

acts,  502,  503.    See  Pbivatb  Aots,  Sfbozal  Acts. 

strict  oonstrnction  of,  350. 
aothorities,  construction  of  acts  delegating  powers  to^  358. 
meaninff  of  terms  used  in  statute,  84. 
option  Section  held  not  an  eUeUon,  100  n. 

act,  502  n. 
public  acts,  502. 

repealing  act,  when  a  nullity,  216  n, 
Btatute,  see  Aotb. 
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Locomolwetf  336. 

Logical  oooseqaenoes,'  Bee  GoHBuquENOJEB. 

implicatioDfl  limited  to,  422. 
LongaecowU,  155. 

Looff  aod  short  sammoQ^  act  relating  tou  218. 
Lord  Coke's  rales  of  oonstraction,  27  ana  oote^  29. 
Lord's  day,  see  SuNDiLT. 
Lon  of  lift,  33(5. 
Loss  of  records  bj  fire,  441  n. 
Lost  instrument,  what  is  not  oopy  of,  18.  * 

Lottery  or  gift  enterprise^  454. 

remedioH  under  act  against^  467. 
LoweU  bidder,  249,  524,  536. 

riet/)onst6(e  bidder,  249. 
Loggage,  waiver  of  act  entitling  passenger  to  carrj  so  mach,  444. 
LUNATICS,  omission  to  provide  for  service  on,  not  sapplied,  19. 

ill-treatment  of,  by  brother  In  charge,  121.    See  HtibbAVD. 
act  providing  new  method  for  admission  to  hospital,  doM 

change  method  of  appointing  committee^  Ao.,  12$« 
ofience  of  receiving  two  or  more,  138. 
lands  of,  see  Beax  Estatb. 
See  iNOAPiLOiTT,  Pauper,  WniU. 

Jfads,  284. 

cfier  the  pauage  of  thU  ael,  284  n. 

or  suffered  to  eoniinue,  834. 
Magistrate,  see  Justiob  of  thb  Pxaob. 
MaffU  voUal  quam  pereatf  265. 
Magna  ekarta,  47. 
Maanatea  and  nobUmen,  400. 
Mail,  what  is  not  obstructing  or  retarding,  129. 

contracts,  449. 
Jlfattnect  so/(/f0rs,  115. 

Main  intent,  see  General  Intent,  Sake  Sbbbiov. 

Maintenance  of  parents  or  children,  act  empowering  ooort  to  d60N6^  doii  BOl 
relieve  poor  district,  115  n. 
See  Married  Women. 
MajoriUf  of  the  voterSf  388  n. 
Make  an  agreement  in  writing,  248. 

by-laws,  354  n. 

good  cUl  damages,  1 20. 

losses  to  depositors,  120  n. 

gach  order  as  they  may  see  fit,  315. 
Making  .  .  .  complaint,  247. 
Malefactors,  65. 

Malicious  prosecution,  action  for,  held  property,  76  n. 
Malum  prohibitum  and  mcdum  per  se,  459. 
Man,  388  n. 

MANDAMUS  to  inferior  court,  when  refnsed,  150  (Addeikda)* 
statute  of  limitations  in.  164. 
when  remedy  by,  ousted,  433  n. 
in  addition  to  statutory  remedy,  464  n. 
Mandatory  and  directory  provisions,  431-440.    See  iKFSBATIVBi 
Manors  and  other  royalties,  412. 
Mawi/actures  of  eilks,  83. 

Map  ^see  £videnoe)  used  by  legislatare,  when  part  of  itatati^  08. 
Margie,  133  n.    See  Gaminq,  Waoeb. 

bond  given  by  way  of,  137. 
Marginal  notes,  effect  of,  in  construction,  60. 
Marine  corps  not  army,  75. 
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MarintTf  90  n. 
MAB£IAa£»  what^aud  invalidates,  3. 

when,  disqualifies  female  from  voting,  115. 
laws  relating  to,  have  foroe  only  in  state,  169. 

exception  to  this  rule,  170. 
oonstroction  of  act  making  subseqaent,  legitimation  of  children 

previously  born,  171. 
several  acts  relating  to,  without  license,  221. 
act  forbidding  avoidance  of,  after  death,  280. 
relating  to,  303. 
requiring  certificate  of  consent  to,  of  minors, 

437. 
prescribing  formalities  of,  437. 
aot  prohibiting,  between  Indians  and  whites,  prospective,  279. 

See  Bbkach  of  Pbomis£,  Divorce,  LBoirncATiON. 
reUUon,  legitimate  incidents  of,  not  changed  by  acts  enabling 
^^  marriM  women,  123.    See  Husband  and  Wife. 

If  ABBIED  WOMEN   (see  Acknowusdoment,  Any  Woman,  OrarU^  HlW* 

BAND,  HXTSBAND    AND  WiFE,   MOBTGAOB,  Me 

and  Separate,  Wife),  47,  75  and  note,  79,  9(^ 
103,  115. 
acceptance  of  bill  of  exchange  by,  for  payment  of 

third  party's  debt,  139. 
acknowledgment  by,  certificate  o^  10. 

necessity  of  separate,  10  ik 
bv  attorney  in  fact,  12. 
through  interpreter,  12. 
conveyance  without,  139,  358  lu 
action,  power  of,  does  not  involve  liability  to,  20.  ^ 

enable,  to  act  as  guardian 
ad  Htem,  <&&,  123. 
rights  and  forms  of,  govetned  by  lat/arif  177. 
attachment  against,  123. 

bastardize  her  issue,  not  competent  to,  as  party,  128* 
bigamy,  when  guilty  of,  133. 
borrow,  power  of,  to,  418. 
capias  against,  123. 

certificate,  act  requiring  filing  of,  by,  in  businesSi  218. 
contracts  of,  128  and  note. 
»  right  to  make,  does  not  involve  right  to 

give  obligation,  422. 
conveyances  by,  statutory  forms  of,  imperative,  434. 
copartnership,  acts  relating  to  right  of,  to  enter  into, 

292. 
deeds  of,  act  autborising  correction  of  mistakes  in| 
284  fi. 
defective,  434. 
deserted,  act  empowering,  to  convey  real  estate,  281. 
earnings,  statutory  causes  enabling,  to  do  business  and 
keep,  407. 
act  giving,  does  not  permit  neglect  of  mari- 
Ul  duties,  422. 
enabling  acts,  liberal  construction  of,  127. 

apply  to,  before  passage,  280. 
femet  boUb,  legislature  cannot  make  out  of,  171. 

traders,  118. 
improvements,  right  to  contract  for,  418. 
joinder  of  husband,  agreement  to  convey,  withont,  189 
fus  ienendi  does  not  involve  jvs  diaponisndi^  422. 
lease  without  husband's  joinder,  145. 
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MARRIED  WOMEN  (continued), 

limitations,  effect  of  enabling  acts  on  exemption  of^ 

from  statutes  of,  209. 
liabilitj  of,  governed  by  Ux  eontraetia,  177. 

to  suit  does  not  involve  bankitiptcj,  42SL 
maintenance  of  illegitimate  child,  115. 
mortgage  for  husband's  debt,  128, 145. 

under  provision  against  alienation,  189. 
noteSf  what  power  to  give,  involves,  418  fi. 
partition  by,  as  tenant  in  common,  77  (Addenda), 
Pennsylvania  act  of  1848,  construction  of,  123^  128^ 

303. 
penont  when,  included  under,  115n.,  385 1». 
powers  under  certain  actvS,  128  n. 
to  own^  use  and  enjoy,  418. 
property  of,  effect  of  declaring,  to  be  theirs  as  if  set- 
tled, <&&,  123, 128. 
rights  over,  governed  by  laws  of  state  whOM 

acquired,  177. 
effect  of  constitutional  provision  as  to,  520l 
prospective,  acts  relating  to,  held  271,  275  and  note^ 

277,  278. 
retrospective,  acts  relating  to,  held,  287. 
sale,  incapacity  to  make,  does  not  prohibit  gift,  145. 
statutes  relating  to,  construed  as  one,  44. 
surety,  right  to  become,  398. 

prohibition  against  becoming,  128, 189,  145. 
torts  of,  when  husband's,  123. 
waiver  of  statutory  interest  in  haeband's  estate,  hj 

separation,  &c.,  444. 
who  shall  come  in  the  ttote,  321. 
wills  by,  211,  348. 
Marry,  887. 

Martial  law,  388,  507  n.  See  Sake  Offencb. 
Masculine  words  including  females,  116,  388  n. 
Master  (see  AppBBimoE),  criminal  liability  of,  for  acts  of  servant,  135. 

of  steamboat,  see  Letter. 
Master's  fee,  effect  on  enforcement  of  payment  of,  of  act  abolishing  imprlsoa* 

ment  for  debt,  14. 
Matter  of  record,  75.  * 

May  15,  next,  299. 

May,  306,  307,  808,  310,  313,  314,  316. 
be  d(me,  272  n.,  306. 
have  been  done,  272  n. 
if  deemed  aduiMable,  315. 

they  believe  that  the  public  good,  .  .  .  require  if,  815. 
Mayor,  see  Oath. 
MEANING  of  the  law  is  the  law  itself,  8. 

nothing  within  letter,  which  is  not  within,  25. 

of  language  not  departed  from  by  reference  to  oirenmstanoeti  89* 

to  be  sought  for  in  statute  itself,  72. 

of  terms  differing  in  different  localities,  84. 

at  date  of  enactment,  85. 
doctrine  of  secondary,  in  penal  acts,  244. 
all  parts  of  act  yield  to  carry  out  declared,  266. 
clear  or  e'xpresicd,  prevails  over  technioal,  rales  of  oonstmotion. 

295. 
words  not  wrested  from  their  proper  and  l^al,  beeaoso  sopeiv 

fluous,  &c.,  386. 
same  and  different  in  same  words,  387.    See  Qaum  Wobd. 
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MEANING  {ctmtinfud), 

of  some  expressions  freqaentlj  nsed  in  statute,  888-895. 
certainty  of,  8ee  Cebtaimty. 
Meaningless  enactments,  24.    See  iNOPEBATiYifi,  Insensibiji. 

act  not  to  be  treated  as,  265. 
Means  of  enforcement,  statute  implies,  468.    See  iMPLimo  Bbkbdhs. 
Measures,  act  concerning,  operative  onlj  in  state,  169. 

See  BiTYBB,  ScAi/ss,  Weights  and  Measures. 
MECHANICS*  LIEN  against  leasehold  applies  whether  lease  oral  or  writ- 
ten, 14. 
what  notice  required  to  subject  property  to,  78. 
who  are  laborers  within  statute  for,  99  and  note, 
implied  repeal  between  acts  relating  to,  201. 
local  act,  not  repealed  by  general,  228. 
for  claims  under  contract  made  before  act  for,  280l 
not  within  hidgmeTUSf  344. 
law,  liberally  construed,  127|  850  n. 
strictly  construed,  350. 
construction  of  a,  405. 
waiver  of  limitation  in  favor  of  owneTy  444. 
effect  of  repeal  of,  480. 
See  STBTTorrnBB. 
Medicine,  liqaor  to  be  used  as,  17  and  note. 
Meeting,  115. 

Meetings  of  directors  and  other  officers,  429. 
Members  of  corporations,  see  Corporations,  Stockholders. 

legislature,  see  LsaxsLATORS,  Reprbsentativbs,  SsifATOBS. 
Mena  rea,  1SS9-136.    See  Guiltt  Mind,  Ionoranob,  Intbht,  Khowlbdgi. 
Merehandiae,  127. 

Merchants,  peddlers  and  privileges,  533. 
Merchants,  usages  among,  862  n. 
Merger  of  original  act  in  amendment,  196. 
Message,  see  Qovbrnor. 
Metals,  412. 

Mileage,  see  Coicfutation  or  Distanoxs. 
Millet  held  to  be  grain,  103. 
Mine  or  pit  held  to  be  a  strtteture,  78  n. 
Minerals  under  street,  372. 
MINOBS  not  rendered  competent  by  act  reqairin|f  reoogninnces,  115. 

authorizing  all  persona  to  make  will% 
115. 
included  in  any  married  femaU,  115. 
exception  in  favor  of,  by  construction,  249. 
act  forbidding  suit  on  ratification  after  majority  of  contract  by. 

280. 
prohibited  employment  of,  in  factories,  449. 
See  Billiard  Uali^  Disoharoe,  Ezoeftioxib,  LiqiroR,  Mab^ 
riaoe. 
Minutes  (see  Joxtrkaijs),  requirement  of  signature  of,  by  jndge,  487. 
Mirrors,  see  Plats. 

Misapplication  of  public  moneys,  prevention  o(  151  n.    See  PuBUO  MoHXT. 
Misapprehension  of  law,  134. 

by  legislature,  effect  of,  207  and  note. 
Miscegenation,  see  Marrtaqb. 
MISCHIEF,  act  not  oonstmed  to  work,  43  n. 

duty  of  court  to  construe  statute  so  as  to  sappress.  108. 
all  oases  within,  are  within  remedial  inflaenoe  oi  penal  Mt|  838. 
See  Lord  Coke's  Bulbb^  Public  Mibohief. 
Mtediiefr  of  defective  l^^lation,  court  cannot  cure,  18. 

reference  to,  in  constmction  of  constitution,  518. 
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Mieohievous  effect  of  statate  not  controlled  by  oonstraction,  t, 

enactment,  see  CoMBBquKNCBS. 
Misdmneanor,  76,  79.    See  Quautt  or  OmvcB. 
Miadeecription,  see  Stbsbt. 
Miirecitab,  see  Mibrsfxbbnces. 

MISBEFERENCES  in  amendment  to  section  amended,  802. 

to  date  of  statute^  80S,  819  and  note. 
and  misredtals  in  acts,  802. 
MISTAKE,  not  a  wSlfiU  offence,  119. 
not  inserted  by,  157. 
legislation  founded  on,  872-^877. 
Mistress,  oonvejance  by  married  man  to  his,  876  n. 
MODEBN  STATUTES^  eqaitable  restriction  e^  824^  825. 

usage  in  construction  of,  869. 
tendency  ss  to  rule  of  strict  construction,  889. 
MODIFipATION  to  escape  implied  repeal,  215-217. 

difference  between  repeal  and,  240  «• 
of  prior  by  later  act,  240. 
criminal  statutes,  295. 
language  of  statute,  295-819.    See 

PoaiTioir. 
oonstitutioDS,  607  and  note. 
Moneyi  held  projfertjf,  76  n. 
Jsonsyeci  ewponUioii,  186. 

Monopolies,  strict  construction  of  acts  creating,  849. 
Month^9. 

MOBTQAQE;  Ibredosure  of,  by  advertisement  where  mortgagor  inaaiM^  17. 

when  held  oUenxUinQf  189. 
not  an  assi^ment,  75, 146. 

a  eonveyanee,  145. 
included  by  deed,  298. 
act  forbidding  ejectment  under,  before  foredosure^  f76. 

affecting  wife's  inchoate  interest  in  hosband'i  laadf,  oio- 
strued  as  not  affecting  existing,  275  fk 
by  wife  for  husband's  debt,  see  Marrisd  Womxht. 
to  national  bank,  see  National  Bank. 
for  purchase  money,  see  Pubcbabs  Monet. 
Mortgagee,  held  mwchaaer,  75  and  note. 

only  honaJUUf  protected  by  recording  acts,  117. 
Mortgages,  failure  of  corporation  to  keep  registry  of,  488. 
Mortgagors  and  mortgagees,  act  giving,  right  to  join  in  petition  for  damagei^ 

287. 
may  waive  statutory  provision  postponing  suit  on  mortgage  te 
one  year,  444. 
Mortmain,  statute  of,  111,  140.    See  Bb^ttests,  Phabitixb,  Tbubib. 

what  does  not  fall  within  statute  of,  144. 
Mother  (see  Mabried  Women),  evidence  of,  against  putative  father,  10. 

fraudulent  removal  of,  of  bastard,  141. 
MOTIVES  of  legislators,  31,  507  n. 
absence  of  corrupt,  184. 
act  punishing  without  cormpt,  468. 
when  no  excuse,  136. 
M<nUh9  (^  the  AUamaha,  103. 
Multifariousness,  see  Bills^  Title. 
Moltiplicity  of  words,  386,  531. 
MwUiipal  cmd  other  eorporaUone  and  indrnduaU,  618. 

eorporationB,  608. 

MUNIOIPAL  oorporaUons  included  under  any  frorroiMr,  14. 

when  not  within  constitationd  prorliioiit  M  to  oov* 
oorations,  682. 
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HUNIOIPAL  (MiKmued). 

oorporationfl  not  penona,  89, 165  n. 

included  b j  pkuntiff  and  (f^/eiuiatU,  164  fu 
exempt  from  attachment  process,  166  n, 
aathority,  eflfect  of  change  of,  247. 
■ewers,  act  relating  to,  437. 
866  Ofi^osbs,  O&dinancxs. 
inJNIGIPALITI£S^  act  giving,  ri^ht  to  regolate  bay-windows,  261. 

bonds,  prohibition  against  selling,  at  less  than  par,  18(^. 

See  Bonds. 
borrow,  power  of,  to,  418  n. 

involves  right  to  give  bonds,  422  n, 
boundaries,  effect  of  extension  of,  122,  420. 
•  charters,  special,  not  repealed  bj  general  laws,  228. 

and  special  acts  when  repealed  bj  general 

laws,  ^0  and  note, 
amendment  of,.  507  n.    See  Amendment. 
credit,  constitutional  provisions  against  loaning,  521. 
damages  against,  act  allowing,  for  loss  of  life,  ^7. 
elections  of,  act  relating  to  sheriff's  duty  as  to,  209. 
improvements  by,  assessments  for,  on  property  holderSi 

101,  220,  352. 
notice  of  assessment  for,  see  NoncB. 
indebtedness  of,  constitutional  provision  as  to  increase 

o(  524,  532. 
insurance  companies,  right  to  claim  percentage  fronit 

281  n. 
liability  fur  appropriation  of  property,  518. 
licensing  vehicles,  352. 
limitations,  statute  of,  165. 
powers  to  straighten  creek,  226. 

construction  of  act  delegating,  to,  851. 
implied  from  grant  to,  418. 
of  sale  do  not  involve  exchange  or  barteiy  422. 
when  to  be  exercised  only  on  petition,  43^ 
property  of,  not  subject  to  eminent  domain  in  corpor- 
ations, 162. 
railroads,  right  to  donate  funds  in  aid  of,  352. 

subscribe  for  stock  of,  427. 
special  acts  relating  to,  not  repealed  by  general  lawi^ 

228. 
taxation  of  trades,  etc.,  407. 
vested  rights  as  against  state,  none,  284. 
wharf,  duty  of  repairing,  424. 
See  Assessments,  Attachments,  Boboughs,  Gulssificul* 

TION,  COTTNCILS,  £STOPP£L,  OsDINANCESi 

Mwder,  8,  75. 

Morder,  provision  that  degree  of,  to  be  found  by  jury,  37,  219. 
no  implied  repeal  between  certain  acts  relating  to,  238. 
See  Fines  and  J^oefsitubes,  Husband-mubdeb. 
Mutilation  of  enacting  clause,  494. 
Hatiny,  129. 

KimiL  866  Ck>BFOBATION,  OMISSION,  PabTNEBSHIP. 

NATIONAL  BANK,  act  prohibiting  loans  in  excess  of  one-tenth  of  capital 

stock,  137,  459. 
not  within  any  bank  in  a  state  law,  169  (Addenda), 
powers  of,  as  to  taking  mortgages,  897,  450. 

effect  of  excess  of,  397,  450. 
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NATURAL  equity,  see  EquiTT. 

eas  companies,  350  {Addenda),  353. 
laws,  see  Pbebuxftion. 
Naiure  and  eatae^  520. 

character^  298. 
Navigable  river,  see  Obstbuction. 
Namgatingf  382. 

the  waUrs  of  the  slate.  262  n. 
NAVIGATION  (see  Sailing  Rules)  of  the  great  lakes,  98. 

frant  to  build  bridge  does  not  permit  obstruction  o(  tf  1« 
7-law8  relating  to,  352. 
company,  held  a  tranepartation  company,  404. 
Navy  not  army^  75. 
wYeceMory,  524  n. 
Nearer  or  more  eommodioue,  305. 
Nearest  antecedent,  see  Labt  Aktbcedbkt. 
Neareel  juatiee,  114. 
Negative  statutes,  implied  repeal  by,  198.    See  Ihpzjsd  RsFaAli» 

affirmative  inter  ee,  217. 
Negli|[ence,  no  implied  protection  for,  423. 
Negotiable  instrument,  see  Draft,  Indo&seb. 
Neighborhood  or  family ^  103. 

N£W  (see  Modern)  duty  or  cause  of  action,  exclusive  remedy  for,  164. 
jurisdiction  not  extended  or  confined  by  construction,  157.  ;^ 

how  exercised,  430.    See  JuRiSDicnoK. 
liabilities,  acts  imnosing,  prospective,  277. 
offences  of  same  class,  time,  &c.,  of  trial,  112. 

remedies  for  exclusion,  470. 
proceedings,  incidents  of  common  law  prooedure  extended  lo^  154 
promise,  284. 

remedies  not  extended  or  confined  by  constractioUi  157* 
right,  remedy  given  for  enforcing,  exclusive,  470, 
rule,  introduction  of,  shows  intent  to  repeal  old,  201. 
things,  extension  of  remedial  statute  to,  112. 

exclusion  of,  by  rule  of  strict  construction,  335. 
trial,  249. 

refusal  of,  in  criminal  case,  not  subject  of  exception,  125. 
act  relating  to,  inapplicable  to  pending  caoses,  289. 
oonstruction  of  act  regulating,  299. 
NEWSPAPER,  345.    See  Apoloot,  Kelioious  Paper. 

proprietor  and  editor  of,  liable  for  libel  in,  135. 
publication  of  intended  application  for  charter  in,  189. 
change  in  date  of  publication,  389. 
New  etreet,  365  n. 

Next,  33,  247,  299.  489  n.    See  Last. 
appointedj  10. 

before  eome  suit  or  aetion^  10. 
.  .  .  moat  convenientf  247. 
o/*m,  3,  77,  80  n. 
eeesion,  351. 
Next  of  kin  indade  only  legitimate  persons,  3. 

'  may  be  includra  by  legci  repreaentatiwei,  79. 
Nitre,  sweet  spirits  of,  when  not  spirita,  83  n. 
No,  15,  216. 

eowi  ahaU  intermeddle,  152. 
aueh  milUiaman,  62. 
Nominal  plaintiff,  see  QoTHwnasT, 
Non  eat  interpretation  aed  divinatiOf  qua  reeedU  a  litera,  825. 
NON-RESIDENTS,  construction  of  act  giving  jurisdiction  beiireeii  Qitiieiif 

and,  167. 
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NON-BESIDENTS  (continued). 

service  on,  169  (Addenda), 
secnrity  for  ooets,  see  Goers.      * 
Kon-performanoei  see  Duty,  Impubo  Bbmedt,  Bbmxdt* 
Non-user,  whether,  can  have  effect  of  repeal,  494-495. 
Nor,  381. 

NoeaaUur  a  aoeiiB,  400-403,  632. 
Not,  157,  265,  802. 
eueeding,  296. 

ill  the  pmcdty  payable  and  eondiUoned  as  preacr^Hted  hy  lam^  IIOl 
(ess  tham,  291,  397  n. 

<m«,  nor  more  ihan  three  Hundred  doUare,  299. 
par,  139. 
If  otary  public,  statute  validating  acts  of,  292. 
Note  not  bad  because  bond  required,  218. 
Noiee,  418  fk 

Nothing  in  ioid  act  shall  he  construed,  Ac,  216. 
iM0fl^74»lO5n.,38O. 

UpL,  etc.,  35,  249. 
NOTICE^  service  of,  means  personal  service,  74. 
means  personal  notice,  105  n. 
when  personal  intended,  74,  330. 

required,  429. 
oral  notice  meant  dj,  78. 
required,  35. 
sufficient,  35  n. 
inconvenience  in  serving,  when  no  excuse,  18. 
act  requiring,  hj  innkeeper  imperative,  434. 
what  is  not,  lift  or  placed  on  the  prenuees,  249. 
when  not  a  right,  220. 

requirement  of,  in  summary  proceedings  presomed,  262. 
acts  curing  defects  in,  292. 

allowiog  constructive,  262. 
statutory  service  of,  434  n.    See  Non-besidbht. 
dT  action  for  anything  done  includes  omission,  104. 
appeal,  effect  of  omission  to  five,  11,  435. 

given  by  attorney,  when  sufficient,  105. 
effect  of  death  of  appellee  on  requirement  of,  441|  448L 
may  be  waived,  445. 
assessments,  436. 
defect,  when  to  be  given,  424. 

expiration  of  time  for  redemption  when  excused,  441  n. 
intended  application  for  borough  charter,  139. 
needed  repairs,  when  required,  424. 
objection  to  voter,  434  n. 
special  meetings,  352,  429. 
See  Chanob  of  Namb,  Comfutatiom  of  Tucb,  Goh9Tbuotiok,  iKjmfo 

TIOH,  JUDICIAIi  NonCB,  JuBTICB  OF  THB  PbAOB^  PUBLICATION, 

Bblioioub  Papbb,  Rbicoval^  Votbb. 
Notice  and  complaint,  29. 

hearing,  when  required,  50  n.,  428.  * 
Notyy,  85  n.,  78. 
Notmiihstamding  any  act  or  thing  whateomier,  116. 

local  outtom,  230. 
Nova  oonetUntiofiUurisforwuun  imponore  dohet,  nam  praieriik^  271. 
Noauous  drug,  see  Dbuo. 
Now,  489n. 
^^  Oil  here^er,  276. 

NUISANO£  (see  Gab  Coxpanibb,  SifxxKa),  eommoxi  law  Ttmtdj  not  f^ 

pealed  by  penal  stotutes,  236. 
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NUISANCE  (ctmtinMd).  * 

comulatiye  remedies  for,  467. 

single  puQiBhineat  for,  244. 

ooDstructioD  of  act  aathorising  abatemeiit  of,  88S. 

master  liable  for  commissioD  of,  by  serranti  186* 

action  for,  abated  bjr  statute  legalising.  283  ». 

prevention  of,  is  not  aupprestion  of,  3^ 
Ifutt  and  void  to  ail  ifdenU  and  purposes^  269. 

NULLIFICATION  OF  STATUTE  (see  Defeat),  to  be  aroided,  S6IIL 

result  of  constmction,  385. 
for  want  of  form  of  prooeduei  44M» 
NuUttm  tempuB  CBewrit  rei  puhliea^  167. 
Number,  see  Plukal»  SiNaui.A&. 

Oa<A338.    See  Suitors' Test  Oath. 

OATH  (see  AmDAyirs)  required  to  be  administered  br  the  ooort  or  Mn 

106.  i 

mayor,  487.  > 

of  principal,  when  inwifflcient  if  mada  bf  J 

agent,  106.  I 

power  to  administer,  implied,  419  n.  \ 

of  allegiance,  constitutional  provision  as  to,  636.  \ 

OBJECT  of  act  (see  Defeat,  Lord  Coke's  Buubs,  Scope)  to  be  efibotaaltdy  98L  i 

not  to  be  gathered  from  expression  of  legisUtoiiy  30l 
language  construed  to  harmonise  with,  73. 
may  supply  unexpressed  condition,  102. 
restriction  of  acts  to  their  special,  to  avoid  implied  repeal,  811<-814b 
construction  of  constitutional  proTision  with  reference  to^  618"610> 
(Mgaiion,  75  and  note,  881,  383. 
0/  record,  381. 
or  other  tecurity,  302. 
Obligations,  implied,  424,  430.    See  Dxmr,  Marrup  Womev. 
Obscene  publication,  offence  of  sale  of,  136. 
Obscure  and  incoherent  later  clause  not  a  repeal  of  dear  and  eoEpOoll  earHwj 

183. 
Obitrvct,  337. 

and  retard  the  maUf  129. 
Obstruction,  nuieanee  or  annoyaneef  406. 

OBSTRUCTION  of  highway,  private  right  of  aoticm  for,  478. 

injunction  to  restrain,  151  n. 
of  any  quay,  wharf  or  kmding  ptaM,  840. 

navigable  river,  private  right  of  action  to,  478. 

process,  74. 

turnpike,  remedy  for,  153  n. 

dvil  and  criminal,  liability  for,  469. 
See  Highway,  Nayigation. 
Occasion  of  enactment,  27,  28. 
Oeeupied,  95,  383. 
Oeeupier,  95,  103, 163  n.,  411. 
Occupier,  out-going,  10,  62. 
Oeeupy,  95. 
or,  302. 

G^ences  (see  Joorr  aitd  Sxtbrai.),  not  created  by  impUoatfoOy 
remedy  prescribed  for  new,  exclusive,  470. 
effect  of  repeal  of  act  creating,  478-479, 488. 
Offendert  againti  the  lam,  65. 
Office,  see  QmUnvance,  Bb-klboxxov. 
Office-holder,  see  Bsmoyal. 
Office-hoars,  act  relating  to,  365  a^  892  ii. 
Qjloer,  90n. 
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Offleen,  70,  264,  612. 
OFFICEBS  Dot  in  actual  possession,  not  occupiers,  95. 

refusal  of,  to  perform  duties  imposed  upon,  136. 

audit  accounts,  136. 
ID  citisens'  clothes,  assault  upon,  133. 
limits  of  discretion  conferred  on  public,  148.    See  PowEBS. 
act  allowiDg  removal  of,  for  cause,  148.    See  Removal. 
of  state  included  by  ageniy  166  n. 
statute  conferring  powers  on,  refer  to  those  of  same  government, 

169  n. 
construction  of  act  speaking  of,  by  titles,  178. 
fees  of,  part  of  costs,  347  (Addenda), 
acts  conferring  special  ministerial  powers  on,  352. 
provision  as  to  salaries  of,  507  n.,  508,  521,  527.    See  Salabt. 
OFFICIAL  bonds,  remedy  on  defective,  110.    See  Bonds. 

construction  of  act  relating  to,  381. 
time  for  filing,  436. 
usflge,  360. 
Oldjesi  in  commiagiorij  514. 
Old  law  (see  Lord  Coke's  Rules),  construction  of  new  law  as  near  use  and 

reason  of,  as  possible,  113. 
OMISSION  (see  Chanqe  of  Langcaoe)  of  words  changes  seDse,  199. 
of  requirement  of  notice,  220. 

words  not  supplied,  16,  18-22,  384. 
rendering  act  i  no  peril  tive,  22. 
from  revisions,  202,  203,  384. 

amendment,  176  and  Addenda, 
re-enactmentd,  51. 
in  penal  act,  334. 

treatment  of,  in  act  under  strict  construction,  336. 
in  body  of  constitution  not  supplied  from  schedule,  51S. 
in  new  constitution,  531  n. 
may  be  supplied  by  context,  39. 
of  material  words,  when  supplied,  297  and  note,  380. 
supplied  by  inierpolation,  298-300^ 
correction  of,  317-318. 
when  insignificant,  379,  380. 
caution  as  to  supplying,  295  n.,  317  n. 
to  give  notice  of  appeal  may  secure  delay,  11. 
of  seal,  10. 
affidavit,  10. 

directory  duty,  remedy  for,  440. 
to  paint  name  on  business  place,  453,  467. 
Omitted  when  included  in  done^  104. 
Omnibaaes  or  vehicles  in  the  nature  thereof ^  352  n. 
On,  247. 

read  or,  319  n. 
conviction^  302. 
hif  own  premises,  97. 
or  before^  436. 

proof  of  demand  and  non-paymentf  428. 
the  mailer' $  appearance,  267. 

principles  of  justice  and  good  failh,  147. 
true  faith  of  a  ChrisUany  376. 
One  (read  one  hundred),  299  n. 

day  previous,  534. 
One  party,  see  Pastigi7i<ab  Party. 
Only,  431. 

OpiUng  (streets),  22. 
<^)pera(tafH  115,  386. 
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OPERATION,  every  word,  4&c.,  to  be  coosinieu  lus  intended  to  hare  lome,  28. 

depending  on  vole  of  peiple,  principles  of  contraction  of  act^ 

388  n. 
postponement  of,  499.    See  CoMMENCEXBirT.  Postpokement. 
Operative^  99. 
Opinion^  108n. 

OPINIONS,  legislBtive  intimation  of  erroneons,  372-^376.    See  Erbomeous. 
when  judges  required  to  give,  426.    See  License,  Beasoks. 
provision  requiring  judges  to  give,  on  everv  question  in  record, 

536. 
of  legislators,  30. 
legislatures,  53. 
Optima  est  U^m  inUrpi-tM  eontuetudo,  357. 
Option,  see  Operation 
Or  and  aiui,  303-305,  381.    See  Power. 
not  and.  24. 
read  otiy  319. 
Or-^MT,  381. 
Ordered,  338. 
Orders,  385. 

Orders  partly  good  and  partly  bad,  460. 

OBDIJN  ANCES  (see  Municipal,  Rbjolutions),  void,  not  validated  by  act 

declaring  in  full  force  all  ordinances  in  operation,  115. 
certiorari  to  suits  under,  152. 
not  presumed  to  be  contrary  to  charter,  180 «. 
appiicHtion  of  presumption  against  unreason  to,  245  n. 
requiring  notice  to  be  left,  &c.,  construction  oi^  249. 
held  prospective,  271. 
must  be  reasonable,  352. 
saving  of  all,  in  operation^  385. 
act  requiring  recording  of,  432. 

rightM  under,  acquired  before  amendment  of  charter,  485. 
not  affected  by  repeal  and  re-enactment  of  act  whereonder 

made,  490. 
of  section  of   charter  under  which 
passed,  490  n. 
not  Uvm^  507  and  note. 
violHting  constitution,  538. 
Ordinary  eaUingSy  269. 
lugijayt,  378. 
Ordinary  meaning  most  generally  in  harmony  with  intention,  78. 

preferred,  78,  79. 
See  CoMMERcrAL  Tbr.^cs,  Popular  Meaning. 
Original  siHtuie,  nee  Amendment,  Mkrqer,  Revival. 
ORPHANS'  COURT,  procfeding«  in,  held  adions,  77. 

jurisdiiaion  of,  118,  153,  157. 
effect  of  act  authorizing,  to  appoint  trustees  of  absentees' 

estates,  120. 
discreiiou  of,  as  to  security  on  appeal,  225. 

to  direct  issue  devisaml  vd  nan,  807. 
Other  article  or  dting,  409. 
articleSf  410. 
building,  406. 

btUldinge  and  hereditaments,  408. 
6iwtnes8,  405. 

trades,  avocations  or  professions,  407. 
000^412. 
eause,  407. 
eonveyanoe,  407. 
erafi,  405. 
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Oiker  doeumenU,  408. 
eUker  of  them,  20i. 
erection  or  endomre^  406  n. 
errors,  407. 
orain,  410. 
hborere,  405. 
moteKa^  418. 
vutaU,  412. 
mitt,  410  n. 

moriayeei  eorporaium^  112. 
obttruetionf  nmumce  or  onqoyaiMe,  400. 
offiur,  410. 
perwn,  405,  406. 

j)er0ona/  oetiofM,  247  (^ddencla).  ^ 

persons,  408. 

j9^aee»  408,  410.  , 

pUiees  of  Inuiness  or  amusement,  iffl* 
product,  406. 
property,  406,  407. 
royalties,  412. 
tpeeiaUies,  405. 
«to/«,  169  (^(/(ieiuia). 
tenement,  406. 
(Atn^  tfi  oetion,  407. 
waters,  412. 
«0orA,  408. 
Otherwise,  4ff7. 

offend  in  the  oremises,  386. 
provided^  219. 
Ouster,  see  Jn&iaDiciioN,  Bemoyal. 
Oat-door  relief,  428. 

Oui  of  the  county,  or  city,  or  town,  of  his  reeidenee,  884. 
Overseer  not  a  laborer,  99. 

ooostmction  of  act  paaishing,  for  abeenoe^  129  n* 
Overnght,  see  Oasus  Omissus,  Ebromboub,  Omisbioh. 
Owned,  181,  508. 

used  and  enjoyed,  418. 
Owner,  96,  181.    See  PXiBDOss,  Trajtsferks. 

and  all  persons  having  any  estate  or  interest  (in  bailding  deftrojad)|  lOS 

and  note. 
(^  a  vehicle,  178. 
or  party  interested,  96. 
Owner  of  stolen  mare  entitled  to  reward  for  apprehending  thicl^  14* 

Piud,Z45. 

Painting,  see  Goftrioht,  Photoorafht. 
JV,  139. 

Paramount  object,  see  Qbneral  Iktbnt. 
Pardon,  see  Legislative  Pardon. 

Pardons,  statute  of  limitation  as  to  prosecution  is  not  a  statute  oi,  279« 
Parents,  77.    See  Maintenanob. 

Fiari  materia  (see  Acts),  statutory  and  constitutional  proyisions  M|  oonstfaed 

together,  181. 

comparison  of  acts  vn,  may  prevent  later  from  repealing  earlieri  18S. 

acts  in,  construed  together,  203. 

penal  as  well  as  remedial,  356. 

use  of  same  phraseology  in  later  act  in,  867. 

leoourse  to  acts  in,  involves  recourse  to  oonstruodon,  867. 

construction  of  one  act  in,  when  authority  in  construction  of 
other,  368. 

63 


I 

\ 

I 
834  INDEX. 

■ 

[The  referenoe  to  to  ■eotlooi.] 

Pari  materia,  superseded  constitutional  provision  tii,  in  oonstracdon  of  oonsti* 

tution,  517. 
See  Amalooous  Acts,  Ooonats  Aotb,  Rules  of  Goubt. 
Pari9h,  42. 
Fork,  340. 
Parliamentary  history  of  enactment,  30-38. 

law,  see  Same  Session. 
Parochial  relief  and  other  aim»f  401. 
PARTIAL  appropriation,  see  Stream. 
illegality  of  contract,  460. 
statutory  remedy,  466.  * 

unconstitutionality,  538. 
/  validity  of  order,  460. 

PARTICULAR  act,  later,  controls  prior  general,  216.    See  SPBamo. 

customs,  362. 

^and  general  enactment  on  a  subject  in  same  act,  399. 
exception  not  a  repeal,  216. 
expressions,  expansion  of,  by  construction,  37. 

when  not  allowed  to  exclude  general  intent,  111, 

216. 
some,  frequently  used  in  statute,  888-395. 
forms  of  words,  see  Same  I^basbology. 
intent  not  to  defeat  general  and  paramount,  111. 

or  provision,  construed  as  exception  to  general,  216. 
parties,  restriction  of  general  language  to,  137.    See  PissAIt 
Laws. 
effect  on  contract  of  act  operating  on,  458,  459. 
provisions  in  constitution,  effect  of,  on  general,  515  n. 
result,  effect  on  contract,  of  act  declaring  a,  458. 
subject,  general  legislation  on,^ives  way  to  special,  399  fi. 
act  on,  incorporating  provision  of  general  act,  238. 
Pariicuiar  ttate,  38. 
PARTITION,  whether  included  by  action,  74, 77  {Addenda), 

construction  of  act  allowing  court  to  tax  costs  and  fees  in,  100. 
juriediciion  in,  153,  157.     See  Common  Pleas,  Obphani^ 

COUBT. 

Partners,  act  exempting,  from  individual  liability,  350. 
PARTNERSHIP  (see  Accounts,  Fibm  Name,  Limited  Pabtnership, 

Mabbied  Women)  in  pawnbroker  business,  453,  457. 
sale  of  liquor  by,  license  not  stating  all  names,  457. 
Parts  of  act,  comparison  of  various,  27.    See  Context. 
Party^  74  and  note,  77,  626. 

agairist  whom  an  appeal  toaa  deeidedy  77. 

chargeable^  52,  383.  • 

Party,  impossibility  arising  from  acts  of,  442.  ; 

Bee  Incompetency,  Mabbied  Women,  PABTioniiAB  Pabtt, 
Witness. 
structure,  act  authorizing  raising  of,  120. 
walls,  171. 
Pasaage,  38,  181,  272  and  note,  388,  497  n. 
Pa.ssa<?es,  see  Repugnant  Clauses. 

Passenger  on  ship  is  person  gone  to  sea,  12.     See  LUOGAGB. 

Past  tense,  prosi^ective  operation  in  spite  of,  82.  , 

Patentee,  act  allowing,  to  file  disclaimer,  proHpective,  278.  'il 

Patent  law,  295  n.,  361. 

PAUPERS  (see  Poor,  Poor  District),  acts  forbidding  guardians  to  fbmish 

goods  to,  73,  212,  244. 
removal  of,  duty  and  liabilities  of  officers  in,  249,  299,  301. 

act  allowing  decree  for  support  of,  249.  f 

relating  to,  construed  prospective,  274. 
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PAUPEB8  (continued), 

state  and  town,  821  n. 
construction  of  act  relating  to,  428. 
act  relating  to  settlement  and  maintenaDoe  of  lunatic,  428. 
Paving  tax,  see  ExsMpnoK. 

Pawnbroker,  violation  of  act  that  name  to  be  painted  over  shop  of,  453. 
Pamnenij  344. 
Peddler,  unlicensed,  456. 
Penal  jurisdiction,  when  conferred  bj  implication,  .377. 

when  not,  &c ,  373. 
Penal  Uxm,  608. 
PENAL  LAWS,  what  are,  331. 

acts  which  are  partly,  332-333. 

and  remedial,  distinction  between,  333. 

how  far  revenue  laws  are,  346. 

acts  allowing  actual  or  vindictive  damages,  held  to  be,  347  n. 

rules  of  construction  of,  337.    See  EquiTABLE  Con8TBU0- 

TION. 

difference  between  construction  of  remedial  and  of,  329. 

strict  construction  of,  329-339. 

construction  of  provisos  and  exceptions  in,  332. 

all  cases  within  mischief  of,  are  within  remedial  influence 

of,  339. 
insensible,  24. 
designating  particular  classes  subject  to  penalty,  exonerates 

others,  397. 
punishing  killing  while  eugaged  in  unlawful  act,  not  re- 
pealed by  act  punishing  killing  by  certain  means,  224. 
relating  to  crimes  generally,  not  repeal  of  those  relating 

to  crimes  by  particular  class,  226  n, 
amendment,  not  repeal  of,  195. 
instance  of  local,  repealed  by  general,  231. 
implied  repeal  between,  23^244.    See  Implied  BEPEAii. 
effect  of  change  in  locality  and  other  incidents  of  punish- 
ment, 237. 
distribution  of  penalty,  237. 
quality  and  incidents  of  offence,  238. 
preservation  of  degree  of  crime,  240. 
modification  instead  of  repeal,  240. 
repeal  by  statute  covering  whole  subject  matter,  241. 
effect  of  savings  in,  484. 
proceedings,  see  Pekdinq  Proceedings. 
PENALTY,  nature  of,  to  enforce  payment  of  tax,  281.    See  Pebcentaos. 
effect  of  ioflictipn  of,  on  contracts,  450.    See  Contracts. 
remission  of,  does  nut  render  contract  legal,  488  n. 
when  contract  not  invalidated  by,  455  n.,  458.   • 
recoverable  by  party  aggrieved,  is  compensation,  470. 
act  imposing  new,  on  defaulting  tax-payer,  prospective,  277. 
action  for,  where  several  aggrieved,  257. 
person  first  suing  for,  has  right  to,  257  n. 
no  vested  right  in,  before  judgment,  257  n. 
right  to,  not  reduced  to  judgment,  destroyed  by  repeal,  281. 
act  giving  half  of,  to  informer  does  not  authorize  suit  in  hk 

name,  422. 
effect  of  change  in  degree  of,  239. 

distribution  of,  237. 

S resumption  against  intent  to  impose  double,  239  n. 
octrine  of  secondary  meaning  to  avoid  double,  244. 
construction  avoiding  double,  253-257,  259. 
act  apparently  imposing  double.  416. 
See  Imprisonment. 
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Pendmg  aoUonf  pro§eoittion  or  proceedings,  76  and  note. 

jNYMOM/wiM  and  offenoes  theret^ore  oommUied,  483.    See  Pbobbootioxb. 
PBNDINO  caoMfl^  efieot  of  legislation  in  general  upon,  282.  284,  289. 

relating  to  procedure  in,  288-290. 
See  Corporations,  Eyidsngb. 
prooeedingii  where  jarisdiction   depends   on  statute,  efiect  of 

repeal  on,  479. 
effect  of  repeal  of  statute  on,  478-487,  482-483. 
of  penal  nature,  effect  of  repeal  of  statute  on,  478, 
479. 
rait,  see  laHORAiVGB. 
Pension  laws,  80. 115. 
P£BO£NTAQ£»  acts  allowing  addition  of,  331  and  note. 

added  for  non-pajment  of  tax,  entitled  to  same  preferenoe 

as  tax,  346  n. 
repeal  of  act  prevents  col- 
lection of,  483. 
Perfomiance,  (see  PXt^-n,  Thsatrs)  of  contract,  effect  of  act  rendering,  ille- 
gal, 461-462. 
Periodical  recurrences,  894. 
Periurr,  334. 
PEttMISSIYE  WORDS  when  merely  permissive,  810,  814. 

construed  as  imperative,  306-317, 430. 
effect  on  construction  of,  of  express  reference  to  di^ 

oretion,  315. 
whether  imperative  is  question  of  intention,  312> 
party  not  interested  cannot  claim  impera- 
tive effect,  314. 
Psiwm,  44,  77, 115, 166  n.,  167,  385,  387,  896,  405,  406,  519. 
IfMutUrod  into  the  iervioe  <4  tht  UnUed  States,  90  n. 
or  body  oorporaiey  396. 
petstms^  165  n.,  253,  254. 
^rievsd,  257. 
Persona]  and  local  acts  when  and  when  not  repealed  by  general,  227. 

liability,  see  Dzrbotors,  Stocxhoudxrb. 
Personal  Inggage^  378. 
Personal  presence,  when  required,  429. 
Personal  property,  75  n. 

PEBSONAL  property  (see  Forbionsr)  included  under  any  property,  16. 

governed  by  law  of  domicile,  174. 
what  IB  place  of  sale  of,  174  n.    See  Sai«s  by  &AXFtM 
qualifications,  effect  of  absence  of,  on  contract,  456. 
service  of  citation,  when  excused,  442. 
Personating  any  person  enUUed  to  vote,  334. 
Persons,  70,  87^  88,  89,  90,  251. 

(applied  to  one  party),  319  fk 
oeUmging  to  a  ship,  90. 
interested,  96  n. 
Petitions,  effect  of,  in  construction  of  statute^  68. 
PeiroUu$n,SQ5n. 
Pews,  103, 120. 
Photography,  112,  335,  337. 
Phraseology,  change  of,  378-384.    See  Chakgs. 
variation  in  constitution,  531. 
See  Cognate  Aois,  Saicb  PHRASBOLOor,  Saicb  Worm. 
Phrases  frequently  used  in  statutes,  some,  388-^95. 

construction  of  various,  see  Partioular  Phrasb  to  RS  Corhtrujkd. 
Phyrictan8,  44,  282. 
Pigeons,  119. 
Piloting,  act  requiring,  258. 
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[The  reference  is  to  seotionB.] 

Pilots,  10, 11, 37,  ssa 

Pipes,  laying,  uoder  public  road,  519.     See  Easembnt,  Natxtral   Gas, 

Streets. 
Pfracy,  73,  97. 

Piracy,  oonstniction  of  act  oonoernlng  literary,  199. 
Place,  410,  411. 

of  (j^ode,  94. 
Place  of  basineas  may  be  aboddf  94. 
Places  (A  puftito  remri^  400. 

PLAIN  import  of  language  not  coutrolled  by  earlier  acts  in  pari  materia,  68. 
language  to  be  simply  obeyed,  72,  507. 
meaning  not  to  be  departed  from,  17  n. 
Plaintiff,  164  n.,  251  n.    See  Afpeax,  Defendaxtt. 
PUmi,  root,  fruit  or  vegetable  production,  406. 
Platform,  nding  on,  350. 

Plays,  oonstruction  of  act  prohibiting,  without  license,  139. 
Pleading,  acts  shortening  time  for,  285,  486. 

and  practice,  statute  to  be  construed  consistently  with  system  oi,  127. 
Pledgee  of  stock,  when  its  owner,  96, 181. 

Pledge  (see  Bboibtbt)  of  household  goods  bj  agent  in  possession,  118. 
Plural  includes  singular,  888. 
Poker  ehipe,  452. 
Police  (see  Ovficbb)  court,  constructioii  of  grant  of  exehmve  jvritdietion  to^ 

152  n. 
PbUee  repulaHont  and  neect/W  by-lam,  418. 
Pd^mv  (/the  law,  128. 
POLICY,  effect  in  construction  of  statute,  5. 

of  previous  acts  in  pari  materia  not  controlling,  63L 
no  waiver  as  against  public,  446. 

existing,  of  statutes  not  changed  by  new  constitution,  520. 
See  EquiTABLB  Constbttction,  IirsuBAiroB. 
Poll,  right  of  minority  to  demand,  115. 

time  of  keeping,  open  directory,  438. 
POOB  (see  Patjpsb)  act  punishing  officers  charsed  with  care  of^  for  ftiniiili- 
ing  goods  to,  73,  212,  244.    See  Workhouee. 
district  not  relieved  from  care  of  poor  by  act  authoriiing  ooort  to  d** 
oree  support,  218. 
SeeCoiTNTT,  Maintenance,  Taxes. 
Popular  meaning,  76-80,  507-508.    See  Commeboial  Tbbicb. 
Portwardens,  342. 
Poneeeum,  44,  139. 

Possession  of  grantor  in  bill  of  sale  when  not  possession  of  grantee,  189. 
Possibility,  wife  cannot  mortgage  a  mere,  as  estate,  128. 
Post-dated  checks,  4]i8  n. 
Posthumous  relation,  100. 

Postmaster,  liability  of,  for  failure  to  deliver  letter,  469. 
POSTPONEMENT  of  commencement  of  act,  effect  on  former,  242. 

operation,  489,  500.     See  Futubb  Date,  Su8Pnr« 

8I0N. 

operation  of  repealing  act,  effect  on  o£fonoei  against 
repealed,  483. 
Poundkeeper,  258. 
Powder,  see  GirNFOWBBB. 
P&tser  and  authorify,  306. 

POWER  to  bring  action  against  persons  ohdming  adverse  title,  eztsot  o(  19k 

See  Intebest. 
purchase  any  properly,  15. 
magistrate,  when  not  power  to  successor,  18. 
of  officer  to  take  acknowledgment  and  prooft  of  oooveyaiioe  of 

lands  outside  of  his  jurisdiction,  18. 
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[The  refercnoe  is  to  seotions.] 

of  Htiortiey,  held  to  be  a  contract  to  sell,  139. 
prediimptiou  against  oonstruciiun  permitting  abuse  of,  146-150. 
conferred  to  be  exercised  according  to  discretion  in  each  case,  149. 
implied  repeal  between  acts  raising  conflict  of,  207. 
grant  of,  conditioned  on  different  things,  207. 
to  order  dog  to  be  kept  under  control  or  destroyed,  246. 
of  appointment,  what  is  execution  of,  284. 
discretionary  and  jurisdictional,  how  exercised,  352. 
cannot  be  delegated,  352  and  note, 
exercise  of  delegated,  352-353. 
strict  construction  of  acts  delegating,  352-353. 
•    to  make  by-laws  for  certain  purposes  does  not  authorise  the  doing 
of  the  thing  without  by-law,  354  n. 
implied,  of  corporations,  418. 

in  grant  of  jurisdiction,  4t9. 

protection  in  grant  of,  423. 

only  absolutely  essential,  423. 

conditions  in  grant  of,  428-429. 
to  allow  amendments  implies  duty  to  do  so,  307. 
judicial  or  public,  is  duty,  430. 
statute  giving  new  and  prescribing  method  of  exercise,  imperatlTfl^ 

434. 
granted  by  statute,  to  be  exercised  in  manner  prescribed,  439. 
usurpation  of,  528. 
implied  constitutional,  535. 
of  legislature,  see  Prsbumption. 
See  Fraudulkmt,  Joint  Powbb,  Jitdicial  Powsb,  MnHioiPAiJTiBB» 

RlQHTB. 

PBAGTICE  of  law,  acts  relating  to,  108.    See  Prooedurb. 

and  pleading,  statute  to  be  construed  consistently  with  system  of, 

127. 
under  a  statute,  when  important,  357. 
construction  of  statute  by,  357-361. 

constitution  by,  527-528. 
See  GoNT£MPORANBons  Exposition,  Costb,  Procedurk,  Bule. 
PBE AMBLE,  nature  and  effect  of,  in  construction  of  statute,  62-^6. 

referred  to,  to  identify  subject  matter  of  enactmeipt,  63. 

to  explain  motive  and  meaning  of  enactment,  68, 
410. 
referred  to  in  enacting  clause,  63. 

to  ascertain  sense  of  word  used  in,  and  in  enact* 
ing  clause,  350  {Addenda), 
recitals  in,  375  and  note. 

cannot  control,  enlarge  or  restrain  clear  provisions  of  act,  64-66. 
when,  may  restrain  enactment,  66. 
effect  of  defective  or  repugnant,  66. 
to  constitution,  511. 

matters  similar  to,  see  Coumtttke,  Gk)YERN0B,  HsADiNGfl^ 
Maps,  Petition,  Report. 
Precedence,  see  Judgments,  Preferences,  Priority. 
Preceding,  249. 

Pre-empiion,  homestead,  &c.,  rights,  116. 

PBEFEBENCES,  act  prohibiting,  in  assignments,  124, 138, 145,  842. 

strict  construction  of  acts  forbidding,  342. 

giving  to  certain  classeB  of  credi- 
tors, 350. 
in  distribution  of  intestate^s  estate,  412. 
Pr^erredf  29,  76. 
Premium  notes  in  insurance  company,  act  relating  to,  844. 
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Pi  trugative,  see  Qovebkment,  Stats. 

PitfScriptioD,  none  against  goveroment,  1649k 

Pi  ctence  of  two  mtneues,  20,  44. 

Presence  of  all  persons  jointly  charged  with  judicial  duty  required,  429. 

See  Elbction  Officsbs. 
Presei^  cU  the  tneetingf  116. 

support^  101. 
Present  operation  of  statute  using  future  tense,  82.    See  Futubb  Tenbb. 
President  of  manufactaring  company  not  a  laborer,  99. 
PRESUMPTION  against  absurdity,  264,  267,  341,  509, 524. 

abuse  of  power,  14&--149,  150. 
change  of  law,  needless,  113-128,  530. 
oonstitution,  violation  of,  178>18l,  523,  524. 
contracts,  impairing  of,  267-270. 
defeat  object  of  statute,  intent  to,  265. 
double  punishment,  239  n.,  244,  253-257. 

taxation,  260  n. 
evasion,  intent  to  permit,  138-145,  521. 
excess  of  legislative  functions  and  powers,  171«-178. 

state  powers,  <&c.,  523. 
existence  of  an  intent,  strict  construction  resulting 

from,  168. 
extra-territorial  operation,  169, 335. 
foreigners^  intention  to  legislate  as  to,  abroad,  176. 
future  legislatures,  intent  to  bind,  173. 
government,  intent  to  affect,  161. 
implied  repeal,  210-244. 

inconsistency,  182,  258  n.    See  Imfued  Rbpbai*. 
inconvenience,  251-252,  524. 
injustice,  intent  to  do,  258-263. 
limits  of,  263,  266. 

absurdity,  inconvenience,  Ac.,  iu  consti- 
tution, 524. 
international  law,  intent  to  violate^  174, 176. 

limits  of,  175. 
judicial  functions,  intent  to  invade,  172.     See  Ov- 

SATIYE,  DECIiABATOBY. 

jurisdiction,  narrowing  of,  122  n. 

ousting  or  creating,  151-160. 

of,  by  constitution,  622. 
language  to  be  construed  by  aid  of  certain,  72^  118. 
natural  laws,  intention  to  violate,  171. 
notice,  intention  to  authorise  proceedings  withooi, 

262. 
personal  and  property  rights,  intent  to  encroach  on, 

340. 
private  rights,  intention  to  interfere  with,  without 

compensation,  251. 
retroaction,  271-294,  525. 
retrospective  taxation,  260  and  note. 

operation  when  inapplicable,  280, 281, 
283-293,  284,  285. 
rights  granted  by  statute,  intention  to  encroach  upon, 

341. 
summary  jurisdiction,  158. 
surrender  of  public  rights,  161,  356. 
unconstitutional  design  no  warrant  for  constrnotioQ 

contrary  to  language,  180. 
unreason,  245,  250. 

application  to  ordinance,  245  n. 
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PRESUMPTION  (oonHnued). 

tgaintt  anreason,  &c.,  taotion  ia  application  o(  266. 

wrong,  permitting  advantage  from  own,  267,  270* 
aa  to  oarative  and  declarator/  laws,  291,  298. 
from  scope  and  specific  purpose  of  act,  118-137. 

subject  matter  and  object  of  enactment^  73-112. 
in  laTor  of  oonstitationalitj  of  act,  524.  ' 

prospective  operation,  as  to  effect  of  repeal  on 
pending  proceedings.  483. 
of  legislative  pardon,  efiect  of  repeJ  based  on,  238,  478, 48S. 

waiver,  see  £8T0PPSL»  Waivbb. 
that  change  of  langaage  indicative  of  change  of  inteol^ 
878-879. 
enactments  framed  with  reference  to  eqaitable  as  well 

as  legal  doe- 
trine8,S25. 
rales  of  constrain 
tion,  8. 
force  and  effect  to  be  given  to  everr  word  and  daoM^ 

265. 
legislature  acquainted  with  previous  course  of  leg!*- 

lation,  53. 
common  law,  127  n, 
existing  state  of  law,  182i 
general  prindplet  of  lav 
and  construction  of  par- 
ticular statutes,  867. 
does  not  intend  certain  results  leads  to 
modification  of  language.  295. 
same  words  used  in  same  sense,  53,  367,  870,  514. 
wills  and  contracts  made  with  reference  to  eziatipg 

laws,  274  and  note, 
words  used  in  sense  declared  bj  judicial  dectsiona^  867* 
jhwmU  cmd  ^inouiah  fires,  418. 

Preventive  jurisdiction,  see  Injunotion,  Obstkuotion. 
iVflvioiis,  891. 
iVmoMS^,  391  n. 
Primary  elections  fsee  Waobr)  100  and  note,  385  n.,  888. 

and  literal  sense,  when  departed  from,  113. 
Principal,  act  that  judgment  against,  shall  bind  surety,  retrospeotiv^  287. 
Principle,  see  Existino  Bitle. 
Printers,  act  requiring,  to  affix  name  to  books,  455. 
PBIOBITY  of  acts,  190.    See  Samb  Day. 

in  distribution,  act  giving,  to  certain  liens,  414. 
reduction  of  salary  does  not  give,  422. 
Prior  law,  see  Eablibb,  Old  Law. 
Prison-breaking,  what  is  not,  129,  409. 
Prisoner  can  consent  to  nothing,  446. 

act  relating  to  aiding,  to  escape,  409. 
PBIVATE  act^  section  in,  cannot  repeal  common  law  or  publlo  ttatote^  816  Ai 

See  LooAL. 
acts,  503-505.    See  Rrcitaia,  SPBCiAif  Pbivilbqbs. 
construction  of,  354,  505. 
when  and  when  not  repealed  by  general,  227. 
and  special  clauses  not  construed  together,  55. 
,  public,  effect  of,  compared,  505. 
fishery,  131. 

injury,  see  Iicpbbatiyb,  Injury. 

persons,  strict  construction  of  acts  investing,  with  priyilegM,  854- 
355. 
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PRIVATE  (eontinued). 

remedies,  implied,  468-474. 

rights,  coDsideration  of,  in  oonstruction  of  statate^  26L    See  Fbb* 

SUMPTION, 

rooms,  gaming  in,  with  friends,  252. 
i^n/eoes,  530,  533. 
PBIVILEGES,  acts  conferring  exceptional,  849. 

strict  constraction  of  acts  investing  private  penons  with, 

854-355. 
regulations  of  acts  conferring,  imperative^  434. 
iViis,79,S37». 

PEOCEDUKE  and  practice,  eqnitable  constraction  of  acts  relating  to,  SST, 

417  n. 
waiver  as  to,  445. 
failure  of  statute  to  point  out,  22,  443. 
incapable  of  application,  24,  443. 

where  no,  prescribed  and  forms  of  court  cannot  famiBh,  448. 
prescribed  by  former  acts  referred  to,  44. 
acts  relating  to,  bind  government,  167.    See  GOTXRNiCEmB^ 

held  retroactive,  285-290. 
operation  of,  on  pending  causes,  288-290. 
effect  of,  on  rights  remaining  inchoate^  290l 
saving  of  dvil,  485-486. 

prosecutions  and  rights,  487. 
what  are  acts  affecting,  onlj,  287. 
constitutional  provisions  relating  to,  525. 
forms  of  judicial,  imperatLveL4S. 
See  Courts,  Imfebatiyb  akd  Dirbotobt,  LdOTED  JuBinMKh 
xiON,  Pending  Gausb»,  PBOcsEDiNas. 
i^vosatf  •  .  .  and  determine,  420n. 

finally^  381  n. 
JVoflesdtn^,  74. 
Proceedings  of  committees,  32. 

terminated  bj  repeal  not  revived  bj  repeal  of  repealing  act,  iHIL 
in  equity,  see  Equity. 
in  Orphans*  Court,  see  Orphans^  Court. 
J\-0M«^74. 

(when  injunction  not  within  act  as  to),  258. 
Process,  obstruction  of,  74. 

laws  staying  civil,  350. 
Proclamation,  see  GfoYXRNOR,  Comkbnosment. 
iVodiies,  365. 
Produol,  406. 

Production  of  documents,  act  authorising  order  for,  12. 
Professional  usage,  effect  of,  in  construction,  858-359. 
Prohibition,  see  Duty,  LiquoR,  Contraot. 
Promissory  notes  held  not  properiyf  75  n. 
Promoters,  see  Charter,  Corporation. 
Proof,  428.    See  Aoknowlbdoment. 
Proper  county,  38. 

iVt^MTi^,  12,  75  and  note,  123  n.,  388  n.,  406,  519,  520. 
WMured;  108. 
other  than  kmd,  406. 
owned  by  ineorporaled  oompaxny  over  and  o&OM  ihdt  mipUtd  MmI^ 

856n. 
ithieh  [married  women]  may  thereafter  aequure^  128  fk 
FBOPEBTY  (see  Aijsnation)  of  convicts,  67. 

implied  right  to  itfjure,  of  others,  428. 

itnct  construction  of  acts  regalating  man's  nee  of  Uf  Ofviiy  MS. 

allowing  taking  o^  848. 
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PBOSECUTION,  when  pending,  76  and  note. 

effect  of  dismissal  of,  at  defendant's  oosts,  119. 

re?ival  of,  by  repeal  of  statute  repealing  that  which  created 

crime,  279. 
acts  relating  to  incidents  of,  retrospective,  288. 
effect  of  repeal  of  act  creating  crime  on  pending,  478.    See 

PSNDUrO  PBOCESDINaB. 

where  repealing  act  limited  to  fatare 
operations,  483. 
savings  of,  484,  487.    See  Pbockdu&b. 
See  Indictkent,  Beyivax.  Same  Cluse. 
Prospective  (see  Betroactiom)  operation  in  spite  of  past  tense,  82,  272. 

constitutional  provisions  presumea  to  be,  525. 
Protection  for  acts  done  under,  by  virtue  of,  &c.,  statutes,  297. 

when  implied  from  power,  duty,  &G.,  423. 
iVovitumt.  73. 

PBOYISO  (see  Savings),  repealed,  consulted  in  construing  act,  49. 
unconstitutional,  effeot  of,  in  interpretation,  35  ».,  50  ». 
exception  and  saving  clause,  184-186. 
may  have  effect  of  suspending  operation  of  statute,  185. 
repugnant  to  purview,  185. 
construction  of,  186.  332,  526. 
restrained  to  immeaiate  antecedent,  186  (see  318). 
in  penal  act,  332. 

constitution,  526. 
transposition  of,  318. 

against  deeming  an  act  (un)lawful  which  was  so  before^  876. 
Fh>ximate  cause,  see  Gauba  CAuaAif%  Bemotene88» 
ISibUo—aeneral,  502  n. 
ojieera,  69. 
plaee,  378. 

qf  canuaemmt,  340. 
rocki,  75. 
PUBLIC  and  private  acts,  501-505. 

construction  of^  distinguished,  505. 
acts,  502. 
body,  construction  of  grant  of  powers  to,  355.    See  HUHIOIPAU* 

TIES,  Powers. 
convenience  and  improvement,  acts  in  restraint  o(  849. 
corporations  not  perBons,  89. 
duty,  see  Duty. 

embarrassment,  evidence  of,  in  construing  statute,  68  n. 
improvements,  see  Assessscents,  Lboislatu&e. 
inconvenience,  presumption  against,  in  construction,  251. 

effect  of,  on  question  of  imperative  or  directory,  43S. 
mischief,  effect  of,  on  question  of  imperative  or  directory,  433. 
money,  act  punishing  person  participating  in  loaning  of,  153^  470. 
acts  authorizing  transfer  of,  by  county  commissioners,  218. 
^  relating  to  appropriation  of,  of  one  year,  to  past  doe 

claims,  224. 
remedy  against  party  assisting  officer  in  embezdement,  ez- 
clusive,  470. 
Bee  MiSAPPLiOATiON. 
objects,  acts  promoting,  108. 
omce,  contract  to  ^ive  deputation  of,  452. 
officers,  acts  allowing  courts  to  open,  <&c.,  accounts  of,  108. 
providing  compensation  for,  109. 
special  acts  as  to  terms  of,  repealed  by  general,  230. 
act  forbidding,  to  supply  jpfoods,  338.    See  Poor. 
strict  ooostruclion  of  act  forbidding,  to  purchase,  341. 
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PUBLIC  {eontinued). 

officers,  usage  as  to  salaries  of,  361. 

to  act  as  bodj  and  when  duly  assembled,  429.    See  JoiHT. 
statutory  regulations  as  to,  held  directory,  437. 
interested  in  contract  contrary  to  law,  450. 
See  Attachment,  Impsbative  ai7D  Dibbciobt,  Ovfiosr, 
Official  Bond,  T&bspass. 
opinion  at  time  of  enactment  of  statute,  29. 
policy,  see  Policy. 
property,  when  subject  to  taxation,  17, 163  and  note. 

right  of  eminent  domain  not  extended  to,  161-162. 
▼arious  kinds  of,  exempt  from  taxation,  163  and  note, 
remedies,  implied,  464-467. 
rights,  strict  construction  of  acts  surrendering,  356. 
road,  no  right  of  settlement  between  township  and  railroad  taking, 
*  100. 

safety  and  convenience,  grant  to  corporation  subordinate  to  consid- 
eration of,  251. 
trial,  see  Accused. 
Pdblican,  prohibition  against,  permitting  bad  characters  to  asaembU  and  m/ed 

togeUier,  62. 
PUBLICATION  (see  Obscene,  Tax  Sale)  of  notice,  omission  to  provide 

method  of,  19. 
change  in  date  of,  of  newspaper,  389. 
of  statutes,  421  n. 
construction  of  act  requiring,  432. 
for  at  lea9t  two  ciays,  432  n.    See  COMPUTATION  OF  TiMX. 
of  notice  of  assessments,  436. 
Ponctaation,  33,  61. 
PunMable  in  the  stcUs  prisorif  330  n. 
PUNITIVE  DAMAGES,  construction  of  act  giving,  129. 

•acts  allowing,  are  penal,  331-333. 
right  to,  held  unafiected  by  repeal  of  statute^  481. 
See  Repeal. 
Purees  and  taking  of  lands  otherwiae  than  by  agreementf  70. 
Purchase,  strict  construction  of  act  forbidding  attorney,  &c.,  to  make,  341. 
Purchase-money  (see  Lien)  mortgage  affected  by  usury  law  as  ioan,  7d. 
Purehaaery  75  and  note,  76,  337. 

or  incumbrancer,  79  {Addenda), 
Purchaser,  only  bona  fide,  protected  by  recording  acts,  117. 

allowance  of  commission  to,  of  municipal  bonds,  139. 
See  BuYEB,  Recording  Acts,  Title. 
Pure  and  unadulterated,  401. 

PUBPOSE  of  act,  27.    See  Intention,  Motive,  Scope,  Specifio  Pubposb. 

enactment  construed  so  as  to  effect,  29.    ' 
accomplishment  of,  may  lead  to  rejection  of  literal  mean- 
ing, 295  n. 
Purview,  185  n. 

PUTATIVE  father,  right  of  magistrate  to  summon,  under  act^  10. 

evidence  of  mother  against,  10. 
when  parent,  77. 
father,  337. 

Qualifieatum,  531  n. 

eieetione  and  retume,  527  n. 
QUALIFICATIONS,  personal,  depending  on  payment  of  taxes,  148. 

implied  repeal  between  acts  prescribing,  199. 
prescribed  by  constitution  not  added  to  by  legislatur6| 
533. 
See  Broker,  Contracts,  Engineer,  License,  Omissionb, 
Peddler,  Personal  Qualifications,  Voter. 
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Onalitf  (toe  Dbobbx)  and  incidents  of  offeooe,  effect  of  change  in,  238. 
Uyaiiao  aliqmd  prMbdur,  prokibeiur  6t  omne  per  quod  dnmiiifnir  od  iSM^  188. 
Quarter  Sewiona^  appeal  from  one  to  another,  23. 

See  GsBTiORABi,  ST&ssra. 
Quarter  year,  339. 
Quash,  act  giving  appeal  from  iudgment  on  motion  to,  held  to  gi^e  apP^ 

from  judgment  on  plea  of  aoatement^  327  n. 
Quan  municipal  corporations,  508. 
wifacU  per  aliwnffaeU  per  se,  105,  383. 

Qui  tarn  action  (see  Oommon  Infobmeb,  Peklltt),  question  of  implied  repeal 
between  act  giving,  and  act  giving  prosecution  for  same  offimce^  241  and  nola^ 
Quo  warranto,  act  giving  writ  of  error  to  judgment  of  court  upon,  126. 

to  individuals,  471  n. 
discretion  of  court  as  to  issuing,  125. 
to  try  right  of  member  of  citj  council,  420. 
See  District  Attoknst,  School  Dibsctobs. 

A|^68. 

I^ATT^RnATl  company,  act  subjecting,  to  parochial  assessments,  21«  899. 

action  against,  in  one  state  for  injury  in  another,  178» 
constitutional  provision  as  to  measore  of  damagei 

affainst,  219. 
act  allowing  damages  against,  for  loss  of  life^  277« 
See  Widow. 

exempting,  from  liability  for  acddenta,  360. 
failure  of,  to  give  bond,  effect  on  timber  cutting,  129. 
extent  of  right  of  eminent  domain,  161.    See  Pcbuo 

Pbofebtt. 
layingadditional  track  on  highway  in  front  of  plAin* 

tiff's  land,  126. 
duty  to  reconstruct  public  road  taken  for  bed,  142. 
appropriation  of  track  of  «nother,  162  n. 
constitutional  provision  as  to  right  of  intersection,  520. 
prohibition  against  running  through  dwelling-houBfl^ 

249. 
duty  as  to  crossings,  424. 
when  act  requiring  checking  of  speed  at  croaaing  no4 

'  waived,  4469k 
special  method  of  condemnation  of  land  not  repealed 

by  general  law,  229. 
act  giving,  right  to  settle  for  and  obtain  right  of  way, 

100. 
reoi  eataie  of,  when  includes  lands,  buildings.  Ac,  78» 
what  not  property  over  and  above  capital  eioek,  356  ii. 
includes  street  railway  company,  76. 
grant  of  right  to  build  road  in  borough,  refers  to  theQ 

limits,  85. 
what  is  dwelling  of,  94. 
not  owner  of  leased  palace  cars,  96. 
Bubsequc^ntly  incorporated,  subject  to  law  for  regular 

tion  of  ail  exiating  railroad  eorporcUtoM^  112. 
aots  relating  to  duty  of,  to  fence,  103,  220  and  Dota. 
waiver  of  provision  recjuiring.  to  fence,  444. 
who  may  sue  for  omission  to  rence,  471. 
liability  of,  for  carrying  powder  oontcary  to  atatata^ 

132. 
cabmen  trespassing  on  property  of,  134.  ^ 
liability  of,  for  defective  weighing  machine,  186. 
exception  from  statute  of  limitation  of  notes  of  any 

bank  or  other   moneyed  corporation,  does  not 
include,  186. 
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BAILBOAD  (amlMMMQ. 

oompany,  act  placinff  management  of,  in  handf  of  certain  nam« 
ber  of  ditectora,  137. 
right  to  use  fire  implies  protection  against  liabilitj, 

423. 
what  implied  in  power  to  purchase  land  for  stone, 

&c,  418. 
right  to  construct  road  on  one  side  of  town  does  not 
imply  right  to  make  temporary  location  on  other 
side,  422. 
rights  of,  on  land  taken  or  ceded  for  road,  423  and 

note, 
power  to  municipality  to.  subscribe  for  stock  of,  is 

power  to,  to  reoeire  subscription,  427. 
power  to  one,  to  purchase  certain  lands  to  construct  a 
road  does  not  involve  power  in  another,  to  sell 
the  laud  to  former,  427. 
liability  of,  for  making  a  line  to  another  ferry,  469. 
effect  on,  of  repeal  of  act  authorizing  laying  of  rails, 

479. 
right  to  damages  against,  for  discrimination  in  freight 

by,  held  unaffected  by  repeal  of  statute,  481. 
taxation  of,  21,  226,  299. 
See  Street  Railway  Co.,  Train  of  Cabs,  YiewxbSi 
stock,  when  not  included  in  anyjnublio  or  joml  aloek,  Ssc,  336. 
ticket,  a  valuable  security,  338. 
BAHjBOADS,  elevated  roads  may  be  branehea,  79. 

meaning  of  eonnecHon  as  applied  to,  79. 
act  relating  to  connection  of,  354. 

authorizing  issuing  of  bonds  in  aid  of,  and  other  worka,  98. 
giving  counties  right  to  issue  bonds  in  aid  of,  214. 

municipality  right  to  donate  corporation  funds  in 
aid  of,  352,  427. 
what  is  obstruction  of,  337.    See  Falsb  Sxqhau. 
not  yet  opened,  obstruction  of,  337. 
legislature  to  judge  of  necessity  of,  421. 
Baising  structure,  see  Partt-structure. 
Barity  of  case  does  not  exclude  it  from  language  of  statute^  268  ii. 
JBotes,  73n.    See  Taxes. 
Batification,  defective  deed  of  married  woman,  incapable  oi^  484, 

of  laws  suspended  revives  liens,  477  ii. 
Sead  three  tima,  508. 
.BeoZ  eatoid,  76. 

broker,  98. 
BEAL  ESTATE^  included  by  any  property,  15. 

act  making  long  term  of  years,  has  no  e£Rwt  on  reversioos, 

122. 
what,  is  subject  to  collateral  inheritance  tax,  174. 
place  of  taxation  of,  174. 
exclusively  subject  to  lex  loci,  174. 
See  Justice  of  the  Peace,  LnciTATioni,  Mi^gnm  WomSi 
Tithes. 
Beason,  legislature  presumed  to  intend  what  is,  258. 

See  Lord  Coke's  Bxtlss. 
BEASONABLE  doubt  of  meaning  of  penal  act,  330. 

time,  when  allowed,  388,  420.    See  TnoL 

when  exercise  of  power  not  limited  to^  2Ql 
ReaaonahU  notiee,  11. 

firieeness,  329. 
Beasons  when  to  be  given  for  refusal  of  license,  425.    See  Ofimzov. 
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Receipt  for  deposit,  345. 
Keceiving  stolen  g«>od8,  evidence  of  former  oonvictioD,  20. 

two  or  more  lunatics,  offence  of,  133. 
Beoent,  see  Modern,  New. 
RECITALS,  375.    See  Headings,  Misregitaijs. 

in  private  statutes,  375  and  note.  • 

intended  to  have  force  of  enactment,  376. 
prefixed  to  particular  section  or  group  of  sections^  67« 
Reeognisanc€y  381,  403  n. 

REOOGNIZANCE,  certified  copy  of,  where  act  requires  oertification  of,  105  «. 

See  Copy. 
effect  of  act  requiring,  on  right  of  corporation  to  appeal, 

111. 
act  requidng,  does  not  render  minors  and  married  womoQ 

capable  of  giving,  115. 
distribution  of  proceeds  of,  473.    See  Penalty. 
IZeeord,  75,  403  n. 
Recording  acts,  117,  272,  277. 

estoppel  from  claiming  benefit  of,  448. 
See  Ordinance,  Beqistration. 
Records,  destruction  of,  by  fire,  441  n. 
J^eeover,  340,  417. 
Reetmeredf  77. 

lUoovery  and  protection^  77  (Addenda), 
Recurrences,  periodical,  394. 

REDEMPTION,  inchoate  rights  of,  how  affected  bj  legislation  as  to  proced- 
ure, 290. 
from  tax  sales,  construction  of  acts  allowing,  108. 

certain  acts  relative  to,  216. 
act  kept  in  force  for  collection  of  taxes  held  in  foroe  for,  327« 
effect  of  repeal  of  statute  on  right  of,  480. 
See  Notice. 
Reddendum  singtUa  8ingiUi8f  256,  416. 
Reduction,  see  Priority. 
Redundant  (see  Special  Act,  Surplusaoe),  no  word  to  be  treated  as,  23, 

(386),  413. 
Re-election,  failure  of,  438. 

makes  new  office,  508  n.    See  Oontinuanee. 
RE-ENACTMENTS.  194. 

continuation  of  provisions  by,  205. 
not  a  repeal,  in  spite  of  repealing  clause,  222  and  notei, 
490. 
(qualification,  491.) 
when  a  repeal,  491. 
omissions  in,  51. 
by  phrase  in  adiiition  tOy  372. 
amendment  of  repealed  act  is  not,  372. 
efiect  of,  of  former  section  in  later  of  same  act,  490 ». 
adoption  of  construction  by,  368,  371. 

known  judicial  interpretation,  368. 
construction  of,  when  not  controlled  by  departmental 

usage,  360. 
express,  of  existing  rule  of  law,  &c.   See  ExisnNO  RuuL 
Referee,  436. 

REFERENCE  (see  Incorporation)  to  another  statute  incorporates  part  re- 
ferred to,  60,  153. 
adoption  by,  adopts  no  subsequent  changes,  85,  233. 
to  laws  means  laws  of  that  government  only,  169  n, 
incorporation  of  words  of  one  instrument  in  another  by,  as  to 
stamp,  345. 
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REFERENCE  {continued).  '     , 

to  last  aoteoedent,  414.    See  Last  Antecbdent,  Psoviso. 
acts,  101,  108,  126,  493. 

adopt  nothing  beyond  purpose  of  new  act^  101  and  note, 
onlj  general  provisions  of  act  referred  to,  101  n. 
Bach  as  will  stand  with  reason  and  right,  101  n. 
general,  not  particular  powers  of  act  referred 

to,  493. 
those  provisions,  <Sec.,  which  are  applicable  and 
appropriate,  493. 
adaptation  of  language  of  earlier  act  incorporated  in  later 

by,  108. 
terms  in,  understood  in  primary,  not  assimilated,  sense, 

493. 
liberal  coD8truction  of,  101  and  note, 
eflect  on,  of  repeitl  of  act  referred  to,  233,  492-493. 
modification  of  act  referred  to,  192-493. 
Refusal,  see  Attachment,  Continuance,  Discretion,  Mandamus,  New 

Trial,  Officers,  Quo  Warranto. 
REGISTRATION  acUj,  116.    See  Bills  op  Sale. 

construction  of  conflicting,  as  to  deeds,  189. 
contracts  in  violation  of,  450. 
REGISTRY,  pledge  of  certitii;ate  of  sliip's,  460. 
list,  effect  of  invalid,  432  n. 

absence  of,  of  voters,  432,  441  n     See  Impossibility. 
of  corporation  mortgages,  &c.,  438. 

sharelialders,  438.  ' 

lUgular  places  of  sUtted  worship^  95. 

Bessions,  370  n 
RegvlaUj  216  {Adden/la). 
lUffulating  criminal  proceedings^  122. 
Re-instatement,  see  Ratification,  Revival. 
Relative,  whether  refers  to  last  antecedent.  414. 
RELIGIOUS  meeting,  see  Conoreoation. 

act  forbidding  sale  within  certain  distance  of,  410. 
paper,  publication  of  notice  in,  139. 
Remainderman,  literal  construction  preferring,  to  life-tenant,  11.    See  FoA- 

PEITURB. 

REMEDIAL  and  penal  statutes,  distinction  between,  107  n.,  333. 

act,  difference  between  construction  of  penal  and,  329. 
acts,  107-109. 

what  are,  107,  108. 

principle  of,  extended  to  things  not  within  words,  110. 
extension  of,  to  new  things.  112. 
Remedy,  216. 
REMEDY,  inadequacy  of,  not  to  affect  construction,  6. 

provided,  inapplicability  of,  to  particular  subject  excludes  it,  37. 

earlier  acts  in  pari  materia  consulted  to  ascertain,  44. 

acts  construed  so  as  to  advance,  103,  107. 

for  injuries  from  exercise  of  right  of  eminent  domain,  154  n. 

statutory,  against  state,  excluNve,  154. 

construction  of  acts  creating  new,  155,  351. 

new,  nr)t  extended  nor  unduly  confined  by  construction,  157. 

common  law  incidents  to,  154. 
lex  fori  governs,  177. 

act  giving  cumulative,  does  not  repeal  prior,  218. 
cumulative,  464  n.,  466,  467. 

exclusive,  154,  465,  466.    See  Exclusive  Statutory  Remediib. 
statutory,  when,  433  n.,  434. 
summary,  held  to  be,  15.S. 
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BEMEDT  {eonUnued). 

excluiive,  for  new  offeoce,  470. 

eoforoement  of  new  right,  470.. 

noD-performance  of  new  duty,  470.  ■ 

l^ffislatare  maj  provide,  wherever  a  right  exists,  285  n.  . 

J»uDlic  and  private,  implied,  463-474.    See  Implied  Remedies  i 

bunded  on  statutory,  effect  of  repeal  on,  481-483.  \ 

for  illegal  tax,  see  Taxes. 
Bee  DoTT,  Limited  Jubisdiotions,  Lord  Coke's  Rules.  Means  oi*  | 

Enfobcemsnt,  Procedubb,  Rioht  of  Action,  Remoteness. 
Remoteness  of  injury  from  breach  of  public  duty,  473. 

taint  of  contract,  45S,  459. 
REMOVAL  of  causes,  122.    See  Change  of  Venue. 

corporate  officers,  strict  construction  of  act  permitting,  351. 
coanty  seat,  530. 
seal,  see  Seal. 

goods  to  elude  diBtress,  468. 
ouse  as  nuisance,  <&c.,  see  Demolition. 
master,  by-law  relating  to,  352. 

obstruction,  construction  of  act  giving  power  of,  151  m. 
paupers,  249.    See  Officers,  Paupere. 
power  of,  for  cause,  50  n.,  65,  148. 
Renewal  of  summons,  when  unlawful,  10. 
&i^73. 

eharffe,  80. 
Rent  charge,  grantee  of,  when  deemed  in  posMsiion,  44. 
REPAIR  of  road,  on  whom  duty  of,  lies,  424,  467. 
wharf^  duty  of,  in  city,  424. 
bridge  or  tow  path,  424. 
liability  of  one  to  keep  in,  property  in  possession  of  another,  424. 
indictment  for  failure  to  keep  roads  in,  467.    See  SuPSRViBORa. 
JZspatrs,  346. 

REPEAL,  475^96.    See  Amendment,  Implied  Repeal. 
when  later  act  not,  of  earlier,  183,  193. 
mutilation  of  enacting  clause  not  a,  494  n. 
difference  between  modification  and,  240  n. 
implied,  constitutional    provision  as   to  repeal   inapplicable  to^ 

624  ti. 
intention  to,  inferred  from  later  legislation,  209. 
where  not  permitted  in  npite  of  express,  222  and  note,  367  n. 
in  last  section  of  all  acU  and  parU  of  aeto,  265. 
construed  as  continuation,  367  n. 
when  re-enactment  is,  491. 

not,  490. 
express,  excludes  implied,  203. 

of  80  much  as  provides^  203  n. 
effect  of  expressed  intent  to,  206. 
implied,  negatived  by  later  express  repeal,  47. 
of  general  act  not  a,  of  its  provisions  incorporated  in  special,  233, 

492  n. 
special  act  i^  not,  173  n. 
provisions  of  special  aot  by  general,  206. 
a  section  in  city  charter  does  not  affect  ordinance  passed  under 

it,  490  n. 
act  incorporated  in  another  by  reference,  492-493. 
by  act^  of  all  former  acts  within  its  purvieW|  205  m. 
express,  of  certain  sections,  repeals  all  previous  acts  identical 

therewith,  206. 
of  statute  of  limitations,  effect  o^  on  right  to  prosecute,  279, 475  » 
effect  of,  on  proceedings  terminated  by  aot  repealed,  475. 
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REPEAL  {continued).  . .    ^ 

e£bct  o^  on  pending  prooeediDgR,  478-487.  ^^"'^^ 

'       actions  of  penal  nature  or  statatory  jariidLD< 

tion,479.  1,';^^ 

penal  proceedings  based  on  theory  of  l^^fn^ 

lative  pardon,  238,  478,  488.  „ 

when  not  constmed  to  forestall  or  end  prosecutions,  483.     ^"'i''; 

effect  of,  on  rights  and  remedies  founded  on  statute,  480-483.^"^^ 

of  act  imposing  tax  and  penalty,  483.  " '''   " 

destroys  right  to  penalty  not  reduced  to  judgment,  28lC*  ,8^ 

PtjKiTiVB  Damages.  1''     "^ 

does  not  affect  Tested  rights,  481.  ^'        ,, 

effect  on,  of  savings,  484-487.    See  Savino.  ''^  '"^^ 

of  previous  offence  and  penalty  there^^'Ttt. 
of  act  resenring  right  to  proscute,  &a,  484.  •  .<i  ivi/i 

effect  o(  on  contracts  in  violation  of  act  repealed,  488. 
of  repealing  statute,  effect  on  original  act  repealed,  476-477«    See 

Rbvivai., 
does  not  revive  proceedings  terminated  bj 
latter,  476. 
act  snperseding  common  law,  475. 
amendment  80  aa  to  read,  476. 

earlier  amendment  of  act  frequently  re-enaot6d|  Ao,  476  il* 
all  ine^nsitient  <ut$f  205.  / 

all  local  laws,  476  n. 
act  while  on  passage,  190. 
by  unconstitutional  act,  192  and  note, 
time  when,  takes  effect,  489.    See  PosTPONBicxirr. 
whether  non-user  can  have  effect  of,  494-495. 
REPEALED  act,  re-enacted,  no  force  except  so  far  as  continued,  48  %• 
portions  of  acts  to  be  considered  in  construction,  49. 
acts  expressly  referred  to,  to  be  consulted,  60. 
act,  amendment  of,  372. 

who  only  can  invoke  aid  of,  486. 
REPEALING  clause  qualified  by  apparent  intention,  48  n. 

effect  of  particular,  368. 
statute,  effect  of  expiration  of,  476. 

suspension  of,  476,  476. 

repeal  of,  475-477. 

and  suspending  acts  passed  at  same  session,  40  fi.    .  „ 

Reporter  of  decisions  of  courts,  how  far  within  copyright  law,  llB^k'*'-   '^^'^^ 

Reports  and  proceedings  of  committees,  32.  „ 

Representation  excl  uded  by  next  of  kin,  80.  ' " .  -  r,' ! '.  \'  If^ 

concerning  character,  &a,  of  another,  48.  >n\/  a  /dn 

Representatives  (see  Legal  Bepbbssntativjgs),  constitutional  dlsqualifloi* 

tions  of,  508  n. 
Republication  of  will,  in  what  sense  codicil  is  not,  80. 
Repugnancy,  degree  of,  required  for  implied  repeal,  210. 

between  different  parts  of  constitution,  515  n.,  516.        .  , 

See  GoNFuoT,  Implied  Repeal,  Inoonbistbnot.     "^'"  '":  ^  •  "  ;• 
REPUGNANT  acts  passed  same  day,  500.  '  «''""'•!" ''^ ' ;;;: 

clauses  in  act,  selection  between,  by  referenoe  tf  |8itf 'I3f  MH 
maUria,  43.  ^^  ^'^  .vf^i^sTT 

clauses,  182, 183-186.  "voiRrV'ffil 

proviso,  185.  ;  .v^-oiaivaa 

schedule,  197.  ' 

Betndred,  872. 

itesuienee,  94.  ^ 

RESIDENCE  (see  EzBUFnoir,  Votiko)  of  corporations,  94. 
of  state,  94.  ^ 

what  is,  619  and  note.  ^ 
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BMident,  91,  92,  93,  94,  519. 

occupier,  439. 
Baidec,  141. 
.  BMoladons  of  legiBlature,  501 9k,  536.    See  Jni>iGX4x  Notice. 

oouncila,  501 ». 
Respondent,  see  Appellee,  Death,  Defekdant,  Non-Besident. 
,  Restitution  (or  Restoration)  of  goods,  when  provision  for,  inapplicable,  116. 
Restriction,  see  EquTTABLB  Rebtrictxon,  General  IiANOUAai^  &.,  Pre- 
amble, Object,  Scope,  Subject  Matter,  &c. 
Restrictions  on  exercise  of  statutory  right,  court  cannot  impose  additional, 

351.    See  Qualification. 
Restrictive  provision  at  end  of  series  of  sections,  414. 
Results,  see  Absxtrditt,  Anomalies,  Ck)N8EQX7BNCBB,  MnoKiKF* 
RBTROAGTION,  construction  which  would  give,  forbiddeD  hj  constitntion, 

inadmissible,  178. 
when  only  unconstitutional  under  federal  constitution,  283. 

S resumption  against,  271-294,  483,  525. 
enied  to  acts  apparently  contrary  to  words,  272. 
W  where  vested  rights  affected,  273-276,  283. 
no  vested  rights  destroyed,  284. 
M  to  acts  affecting  rights  of  municipal  corporations,  284. 
giving  exclosive  (concurrent)  in  place  of  concur- 
rent (exclusive)  jurisdiction,  151  and  note, 
imposing  new  liabilities,  277. 
oonferrlnff  benefits,  278. 
creating  aisabiliiies  and  limitations,  279* 
one  class  of  persons  only,  284. 
amendments  have  not,  196  n.,  294. 
onrative  and  declaratory  laws,  denied  to,  292. 

allowed  to,  293. 
what  not  within  rule  against,  280. 

rale  against,  inapplicable  to  inchoate  rights,  281.  

not  generally  permitted  so  as  to  affect  pending  caoses,  288. 
effect  of  preHumption  against,  on  effect  of  repeal  on  pend- 
ing proceedings,  282. 
when  to  be  allowed,  283-293.  * 

as  to,  in  acts  relating  to  procedure,  285-290. 

of  act  requiring  court  to  take  judicial  notice  of  cer- 
tain acts,  501  n. 
Betrospective^  purpose  of  act  may  show  it  to  be  exclusively,  122. 

taxation,  260  n.    See  Exemption. 
Returning  officer,  see  Candidate,  Election,  Judge. 
REVENUE  acta  (see  Taxation),  implied  repeal  between,  248. 

and  appropriation  acts  construed  with  earlier  acts  tn  pan  mole- 

rio,  46, 
construction  justifying  evasion  amounting  to  frauds  npon,  252. 
laws,  construction  of,  346.    See  Taxbb. 
contracts  in  fraud  of,  457. 
Reversal,  none,  of  order  long  expired,  441  a. 
Reversioner,  see  Remainderman. 
Reversions,  see  Forfeiture,  Real  Estate. 
Review,  act  relating  to,  held  inapplicable  to  pending  gkob^  289. 

See  Appeal,  Writ  of  Error. 
BBYISION,  all  parts  of,  to  be  harmonised,  40. 
viewed  as  one  system,  &c,  40. 
how  each  chapter  of,  regarded  as  a  s(atete.  42fi. 
effect  of  arrangement,  chapter,  &c,  headings,  Ac,  in  oonatnio- 

tion  of,  69-70. 
omissions  in,  of  provisions  of  former  law,  51,  384. 
when  to  be  construed  by  reference  to  acts  superseded,  51,  868  •• 
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REVISION  (wUmwed). 

oonstruodon  of  original  statute  embodied  in,  adopted,  368. 
slight  departures  in,  from  phraseology  of  original  acts,  381. 
seotions  last  adopteid,  or  portions  transcribed  from  later  statute^ 

repeal  earlier  provisions,  183. 
implied  repeal  by,  201-203. 
of  whole  sabject  matter  supersedes  common  law,  236  n. 

prior  criminal  law,  241. 
when  continuation  of  acts  incorporated,  203. 
repealing  and  re-enacting  statutes,  490. 
repeals  common  law,  127,  204,  236  n. 

act  putting,  in  force  to  be  construed  together  with  act  order* 
^^^  ing,  203. 

BjsyiyAL  of  common  law  bj  repeal,  expiration  or  suspensioii  of  aot^  475. 

judgments,  see  Jxtdoments. 
liens  by  ratification  of  suspended  law,  477  n. 
original  law,  by  repeal  of  repealing  act,  475-477. 

eviration  or  suspension  of  repealing  act,  475, 
476. 
statutory  modification  of  doctrine  of,  476-477. 
proceedings  terminated  by  repealing  act,  none^  by  repeal  of 

same,  475. 
right  to  prosecute^  b^  repeal  of  statute  of  limitation,  279, 475  m^ 
statute,  efieot  of,  on  infringements,  489. 
SnoU  it^  a  t&tp,  129. 
Beward,  see  Owksb. 

Biding  and  driving,  construction  of  act  relating  to  furious,  888. 
JBighi^  401,  and  note. 

aoendng,  aoaruedf  aeq[aired  or  ettablithedf  485. 
or  remediff  216. 
BIQHT,  acts  done  in  assertion  of,  131. 

mere  belief  in,  131  n. 
created  by  statute,  time  limited  for  saing  on.  Imperative,  468. 
ooort  cannot  impose  additional  restrictions  on  exercise  of  statatorji 

851. 
express  affirmation  of.  does  not  indicate  former  absence  of,  874. 
In  one  may  imply  duty  in  another,  427. 

right  in  another,  427. 
of  action   (see  Assault  and  Battbbt,  Gokviotb,  MALiarovi 
Pbosbcution)  for  breach  of  statutory  duty,  Ac.,  468^ 
lost  by  expiration  of  time  limited  for  asserting  it,  468. 
for  breach  of  duty,  Ac.,  for  benefit  of  particular  parW. 

469. 
when  unaffected  by  fact  that  act  is  criminally  punish* 

able,  469. 
remedy  for  enforcement  of  new,  exclusive,  470. 

common  law,  cumulative,  470. 
for  breach  of  public  duty,  471-474. 

Tiolation  of  contagious  diseases  act,  471. 

fencing  act,  see  Bailroab  Compahib. 
none  in  person  outside  of  class  for  whose  benefit  act 

passed,  471. 
for  oMtroction  of  highway,  river,  &c^  478. 

breach  of  public  autj,  spedal  and  direct  injury  m 

sary,  478. 
when  no  private^  474. 
effect  of  repeal  of  stAtote  on,  480-488. 
wur.  Me  Lbasi^  Boaix 
A^toaoamei^  486. 

or  e&tabliahedf  proeeedingBf  Ac.,  487. 
<i  property f  75. 
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BIGHTS,  bill  of,  616. 

strict  oonstraction  of  acts  eDcroa<fhing  on,  340-S48. 
I  effect  of  repeal  of  statate  on  unperfected,  480,  482. 

▼eated,  481. 
implied  aathoritj  to  infringe  on  others',  423. 
regalations  of  acts  conferring,  imperative,  434  and  note, 
founded  on  statute,  effect  of  repeal  on,  48(M83. 
and  procedure^  effect  of  saving  of  civil,  485-486. 
what  not  within  saving  of  existing,  486. 
and  ooniracts,  waiver  of  statntorj  provisions  as  to,  444. 
no  waiver  as  against  others',  446. 
See  OoMMOK  Law  Riohts,  CoNFLiOTmo  Bights,  Ikfleed  Bbfbax^ 
Powers,  Public  Bights. 
JBJMr,  878.    See  Fisuino. 
JSoad  cnuinff8,  446  n. 

BOAD  from,  28  n.    See  From,  HiOHWAT,  Bepaib,  Strbst,  TouM. 
laying  of  pipe  line  under,  519. 
when  not  ineumfrranos,  80. 

indictment  for  failure  to  repair,  467.    See  SUPSRVISOBS. 
law  of  the,  96. 
law,  447  n. 

effect  of  repeal  of,  417. 
vieirs,  petition  to  be  strictly  followed  in,  485. 
Soadif  321  n. 
Bobbmy,  3,  75. 
Bobbery,  what  is  not,  131. 
Bale  in  equity,  see  Existing  BuLv. 

of  law,  see  Ezibtino  Bulb. 
BULKS,  general,  made  under  act  giving  them  foroe  of  law,  to  be  oonsolted^  47. 

of  practice,  when  bad,  149.    See  LlOBHBB. 
power  of  court  to  make,  419.^ 

strict  construction  of  act  autfioriiing  court  to  make,  851. 
of  court  in  pari  mcUeria,  46. 

when  not  judgments,  74.    See  Obdkbs. 
Running. away t  Uaving  ehUd  chargeable  to  parish,  48. 
Bund  lands,  effect  of  annexation  of,  to  city,  420. 

Sabbath,  see  Sukday. 

Safety,  see  Public  Safbtt. 

Said,  414. 

Sailing  rules,  act  imposing  liability  for  failure  to  observe,  187. 

Salary,  527,  531.    See  Officsrs,  Priority. 

Salary,  act  grading,  according  to  population,  261. 

implied  repeal  between  acts  relating  to,  207. 
iShle  or  transfer  .  .  .  preceding  .  .  .  death  or  inaolvenBy.  850. 
SALE,  act  directing,  of  a  person's  property  b^  surveyor-general,  122. 

prohibition  of,  is  not  prohibition  of  gift,  145. 

by  eample  or  eolieiting  or  procuring  orders,  174  n. 

without  license,  what  is  not,  213  (see  456).  ^ 

act  relating  to  investment  of  funds  made  on  judicial,  retroBpectiT«b 
288. 

statutory  rule  as  to,  under  later  act  applied  to,  nnder  earlier,  827. 

strict  construction  of  act  allowing,  for  taxes,  848. 

of  public  offices,  452. 

for  illegal  use  in  other  state,  454. 

of  gfoods  to  be  smuggled,  454. 

§ar  illegal  purpose,  454. 

in  violation  of  acts  requiring,  in  oertaia  maansr,  46A. 

without  license,  456  (see  213). 

by  partnership,  license  not  stating  all  names,  487. 
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BALE  (eoniinued). 

Bee  Administrator,  Bargain 'akd  Sale,  Bills  of  SalBi  Contract, 

GONVSTANOR,    FRAUDS,  JUDICIAL    BaLB,   LlENSy   SHERIFF'S   SaLB^ 

Tax  Sales,  Vaudatino  Acts. 
Sales,  act  relating  to  Irr^olarities  in,  366. 
Salmon,  see  Found  in  rossESSiON. 
^m»f  607  fi. 

authority  .  .  aa  .  .  .  now  has,  233. 
caiue,  250. 

iffeet  a$  if  pamed  after  this  actf  193. 
honeB  and  earriageSf  304. 
manner,  152. 

offmody  116,  259  n.,  284,  388,  507  n. 
pAlfTi!  cLaj,  acts  passed  on,  one  to  take  effect  later,  Ac,  189. 

inconsistent  acts  passed  on,  when,  nallifj  each  otheri  189. 
repugnant  acts  passed  on,  500. 
elections  on,  539. 
phnseology  in  later  act  in  pari  materia,  367. 

analogous  acts,  369.    See  Chanob. 
sesdon,  suspended  and  repealed  acts  passed  at,  40n. 

acts  passed  at,  43  n.,  45,  188.    See  Implied  Bepeal. 
main  intent  of  conflicting  laws  of,  to  be  effectuated,  210  n. 
snbjeo^  l^islature  not  presumed  to  intend  oo-existence  of  two  oonflioi* 

ing  systems  on,  201. 
terms  in  amendment,  370. 

Wordi|  presumed  to  be  used  in  same  sense  throughout  act,  41,  53,  350 
(Addenda), 
different  sense  when  applied  to  different  subjects  and  objeotii 

73,  oo7. 
in  statutes,  370,  371  and  note,  387.    See  Ohanob. 
use  of,  for  same  thing  gives  greatest  precision,  387. 
in  eonstitution,  514.        * 
SBMadonf  endenee,  116. 

BAYING  of  all  definitions  and  descriptions  of  offences  and  all  inoapaoitiei^  SIOl 

ordinances  in  operation^  385. 
effect  of  general  act  for,  173  n.,  484  n. 
of  any  right  or  remedy,  216. 

rights  accruing,  accrued,  aequired  or  established,  485. 
ac4rued,4Sd.  ' 

or  established,  proceedings,  &o^  487. 
kn^  rights,  486. 

cause  of  action  already  accrued,  284. 
eivil  rights  and  procedure,  485. 
existing  rights,  Ac.,  what  not  within,  486. 
right  to  proceed,  487. 

prosecutions  and  rights,  does  not  cover  procedure,  487. 
aU  rights  of  suit  or  prosecution  under  any  prior  act,  Ac,  484* 
suite,  rights,  actions,  prosecutions,  Sdc,  526. 
pending  proseeutums  and  offences  theretofore  committed,  483. 
prosecutions  inapplicable  where  prosecution  closed  and  sentenois 

pronounced,  484. 
right  to  punish,  repeal  of,  484  n. 
existing  offices  in  constitution,  518  n. 
In  penal  act,  485. 

eoDstruotion  of,  in  constitution,  513  n, 
dsnse^  exception  and  proviso,  184-186. 

as  to  proceeding,  not  extended  to  election,  74. 
^repeal  of  special  by  general  act  in  spite  of,  230. 
relates  to  time  of  passage,  not  of  taking  effect,  489  n. 
elanses^  similar  construction  of  two,  where  phraseology  differed,  581« 
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Sammgt  imaUhUiomM,  44,  396.    dee  Butlddto  AarnxsAsaam, 
8ceiei»  vetflite  and  meeeorei^  act  for  inepeciion  at,  Ac,  119L 

lieSlilj  for  ddedive,  136. 
SCHEDULE,  cfleet  <<  in  coutmiog  stmtate,  7L 

rapognaa^  197. 

dnot  and  fooctioos  oC  in  oooadtution,  5UL 

oomtniotioQ  ol^  in  oooadtDtion,  516  m. 

proTiaioaa  not  tnntferred  firom,  into  bodj  of 
9GS00L  directory  quo  warranto,  Ac,  418  m. 

diatrioli^  act  coring  irreKoUriU  in  formation  o(  IOQl 


Scfaook^  act  relating  to  attendance  of  children  at,  S12,  S18. 

conitilntionil  provision  as  to  oommon,  633. 
Scope  and  speciSc  purpose  of  act»  prenunption  arising  froa,  U3-U7. 
Scotland,  see  Ikbolyzbt. 
Sea,  crimes  committed  at)  169, 174.    See  Shifb. 
Sea-faring  man  incladed  in  obaemt,  12. 
Seal  (see  Corpobatioh),  provisions  as  to,  10, 18,  436. 

oAooe  of  removing,  from  property  sealed  by  onttomi  olieai^  UlL 
&aaMn,90». 

Search,  constraction  of  act  permittiog,  301. 
Aeond  i/snee;  284,  388. 
Secondary  meaning,  doctrine  oC  244,  886. 
Secretary  of  treasury,  see  DjBPARTicnTAli  XhAOM. 

var,  usage  in  offloe  of,  361. 
SECTION  headings,  see  Headdtos. 

misreference  to,  in  amendment,  302. 

general  restricting  provirion  at  end  c^  414.    See  QmMBU^ 
Steihm  iix,  196. 
&0«rily,  338  n. 
Seonrity,  when  real  estate  required  ai^  most  be  in  atata^  101. 

may  be  waived,  444,  445. 
As  MxC  90^348. 

Seeds,  65.    See  Suoab-Cajtb  Sexd. 
Seeming,  see  Gonflict. 

Seised  in  fee  nmple  or  fee  tail  in  piisisnicia,  77. 
Self-criminating  question.%  answers  to,  evidenoe  in  orifliiiial  ptoomXtag^  41T. 

-executing  provisions  of  constitution^  540l 
SeU,  80,  411,  422. 

•  •  •  frofiif  £uVm 
Seoatori,  disqualification  of^  506  n, 
Smd,  337. 

Sense,  see  Sake  Worim,  Ac 

Separate,  see  Ackowlbdoicbnt,  Mareted  Wowu,  8oU  amd 
SE&VAJ^T  (see  Appbeittice),  when  not  inkabilaM,  91. 
not  in  actual  possession,  not  an  oeeupt«*,  95. 
knowledge  of,  may  be,  of  master,  105. 
absenting  himself  from  service,  129. 
master's,  criminal  liability  for  act  of,  185. 
Senriee  of  notice,  74. 
Service  of  summons  on  absenteesi  12.     See  NoE-SflUliEEfl^ 

Service,  Sukmohs,  Sunday. 
Seuion,  508.    See  Same  Sesuoe. 
^369. 

apart  and  ooempied,  95. 
Set-off  held  not  jMymeni,  344. 
SetUement,73. 

SETTLEMENT,  question  of,  determined  with  nteaooc  to  dmomdI  «f  e^JQ* 

di cation,  90  n. 
of  basUrd,  141. 
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SETTLEMBNT  (doiKtnucd). 

colorable  or  fraudulent  renting  of  tenement,  doee  not  glffl^ 

141. 
prevented  by  hiring  a  few  dajs  leas  than  year,  144* 
act  relating  to  acquisition  of,  383. 
what  is  payment  of  rent  to  obtaiui  442. 
none  acquired  by  employment  contrary  to  statute,  449. 
Several  persons  engaged  in  committing  same  offence,  253--250. 
penalties  on  all  persons  engaged  in  same  offence,  266. 
Sewer,  authority  to  construct,  what  not  involved  in,  423. 

act  relating  to,  437. 
iSM,878. 

ond  may  be  lawfulf  378. 

.,,  and  they  are  hereby  authorued  and  empowered,  if  they  ekaU  m  ikmh 

fit^soe. 

he  at  liberty^  in  their  free  and  vnqwdHled  dieereUon,  815  n. 
deserted.  82,  271. 
empowered,  306. 
eMie,321, 

happen,  be  given,  82. 
00, 76fi. 
AoM  been,  272. 

d(m0,82. 
reeidentt  63. 
power  {and  authorUy),  806. 
Tended,  112 
U  iheu  think  fit,  306. 
Indude,  365  n. 
not  repeal.  All, 
Shareholders  (see  Stock)  cannot  take  advantage  of  wrongful  neglect  to  pay,  268. 

failure  to  keep  register  of,  438. 
Shares,  failure  to  number,  438.      .     ^     ^^        ^      ^.  ,     ..t.  ^^ 

8HEBIFF,  words  of  inheritance  m  deed  by.  when  dispensed  with,  14. 

and  deputies,  act  furbidding,  to  buy  at  their  own  sales,  98,  870l 

effect  of  interpleader  act  on,  126. 

act  allowing  judgment  debtor  to  pay  to,  128. 

arrest  of  mail  driver  by,  129. 

implied  repeal  between  acts  relating  to,  200. 

act  regulating  suits  against,  287. 

relating  to  bonds  and  recognisances  of,  381. 
allowance  to,  for  boarding  prisoners,  508. 
held  not  a  state  officer,  519. 
sale,  regulations  as  to,  imperative,  435. 
legal  formalities  may  be  waived,  445. 
See  Escape,  Mttnigipaii  ELBonosra,  Offioxb,  Publio  Owzon, 


vp,  103. 
P,  casting  away  a,  is  to  deetroy,  79. 

built  in  England  for  foreigner,  not  a  BriHeh  Mp,  116. 

effect  of  loss  of,  on  jurisdiction,  443. 
See  Babratbt,  Bill  of  SaIiB,  Eiigaged  in  KarigaOon,  Rkoibtst,  BetoU, 

UireEAWOBTHINraB. 

Skip  and  freight,  ^60,  ^  ^  ^^^ 

Ship  owner,  not  responsible  for  damage  by  act  of  Qod  or  enemy,  121. 

acts  relating  to  liability  of,  350,  367. 
Shipping,  laws  of  state  concerning,  refer  to  waters  of  state,  169.    See  SAIL* 

INO  BUUEB. 

Ships  on  high  seas  governed  by  laws  of  state,  169. 

act  for  examination  of,  382.    See  Bottohb,  VxBenLS. 
Shoot,  eui,  wtab  or  wound,  402. 


d8&6  INDEX. 

[The  ref«renoe  is  to  aeeiioiis.J 
Shop,  406. 

Short  aod  lon^  sainmoDs,  act  relating  (0,  213. 
^Should  have  had,  276. 

Sigoatore,  see  BiLi^  BoNDfl»  Manrrta,  BnoLuriOHS,  Subbit,  Wms. 
S^ned  €U  the  out  thereof,  848. 

by  the  party  chargeable  therehfff  106. 
Signing  and  subscribing,  acts  requiring,  348. 
SUkveili^BS. 
SimUar,  507  n. 

Similar  objects,  statutes  having,  construed  alike,  68. 
Simultaneous  acts,  500.    See  Samx  Day,  Sbssion. 
Single  man,  IDS. 
iiUing,  887. 
tenement,  103. 
.looman,  108. 
Single,  offence  in  its  nature,  committed  by  several,  264. 

subject,  see  Bili^s,  Ijcflixd  ArnvDicxHT,  Rkfbal,  TrruL 
Singular  includes  plural,  388  and  note. 
Smng,b(iS,    See  Single  SiUing, 
SUtings,  80. 
Six  (see  Section)  eueeeenve  wsdbi,  889. 

weeks  suceessitWy,  389. 
Slander,  see  Costs. 
Slave  trade,  170  n. 

contracts,  525  n. 
Small-pox  hospital,  423. 

Smoke,  act  requiring  consumption  of,  by  fomaoes,  860. 
So  as  to  read,  196,  294  and  note. 
>xe(14d5. 

much  OM  provides,  203  n. 
Sojourner,  44. 

Soldiers,  provision  for  maimed,  116. 
Sole  and  separate,  76  and  note. 
Solicitor,  charge  on  property  recovered  through,  12. 

act  as  to  agreements  between  client  and,  248. 
Sovereign,  see  Goykbnicent,  State. 
Spanish  government,  see  Florida  Commibsionxbs. 
ShedaL  502  n.,  507  n.    See  Particulab,  SPEOiFia 
8r£CiAL^  construction  of  act  relating  to  officers  so  as  to  avoid  beings  178. 
acts,  when  and  when  not  repealed  by  general,  223-233. 
implied  repeal  between,  234. 

construction  of  seemingly  superfluous  words  in,  886. 
what  are,  502,  503,  504,  507,  521  and  note,  and  Addendcu 

See  liOCAIi,  MUNICIPALITIBS,  PRIYATX,  RSPSAL. 

custom,  223  and  note,  227. 

demurrer,  290. 

Jurisdiction  (see  Juribdictiok),  act  conferring,  160. 

conferred  by  constitution,  526. 
initiation  by  municipalities  as  to  bay,  &c.,  windows.  261. 

on  particular  subject  overrides  general,  398 «.    See  Pab- 

TICXTliAR. 

attempted  evasions  of  constitutional  provision  agidoi^ 

521  and  note,  and  Addenda, 
what  is,  507  n.,  521  n. 
meetings,  notice  of,  352,  429. 

privileges,  acts  granting,  to  different  paKies  not  construed  togHher, 

55.    See  Private. 
and  general  acts,  when  oonstraed  together. 
56. 
8PBCIFI0  purpose  of  act  includes  what,  417.    See  Pabtioui.ab. 

woras,  restrictive  effect  of  association  of  genert  1  with,  896. 
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[Tbe  raferenoe  is  to  sections.] 
SPECIFIC  (eontmued). 

words,  geoeric  added  to,  405-411. 
provisioDSy  effect  of,  on  general,  216.  \ 

Speeches  of  legislators,  30. 
i^trite,  83n. 
Stampe,  acts  relating  to,  221, 252.    See  Chabtbb-pabty,  Ezxbifkioh,  NbW>- 

PAPBR,  Receipt,  Befebbncb. 
Stare  decUUy  principle  of,  363^  529,  530  n. 
&ate,  78, 169  (Addenda). 

STATE^  when  real  estate  required  as  security  mast  be  in,  102. 
indndes  its  ships  and  waters,  169,  174. 
statutory  remedy  against,  exclusive,  154. 
not  included  in  general  terms  of  statute,  161. 
prescription  against,  164,  notes  70,  78. 
may  plead  statute  of  limitations,  164  n. 
is  not  inhabitant  or  oceupier^  162  n. 
has  no  residence,  94.    See  Oreditara  rending,  Ac. 
not  included  in  terms  plaintiff,  defendant,  164  n. 
when  included  by  perion,  89  n.,  166  n. 
not  a  verwn  under  statute  of  wills,  167. 

namea  in  some  sections  not  necessarily  included  in  others^  166  A. 
laws  of,  where  binding,  169. 

not  understood  to  surrender  any  public  right  or  prerogative,  866. 
See  Gbbtiobabi,  Extra- tbbbitoriai.,  Fobeiqn  Static  Fbaxjss. 
STATE  constitutions,  when  laws,  507  and  note. 

difference  between  federal  constitution  and,  535. 
oourtSy  construction  of  act  conferring  jurisdiction,  160. 

when  the  difi^ent,  follow  each  other,  864. 
and  federal  courts,  864. 
SlaU  ojher,  519. 

State  prison,  what  are  crimes  punishable  in,  830  n. 
States,  statute  of  limitations  between,  164  n. 

of  Upited  States,  relation  of,  towards  one  another,  174  «• 
STATUTE,  what  is  a,  1  n. 

constitutionality,  how  far  an  element  of  definition,  1  «• 
what  deemed  to  be,  421  n.  (42  n.) 

controlling  as  to  form  of,  361. 
all  parts  of,  to  be  compared,  35. 
embodying  distinct  acts,  construction  of,  42. 
territorial  extent  of  operation  of,  169. 
when  construed  as  continuation  of  former,  203  and  note, 
in  force  from  connection  with  other  state  or  nation,  204. 
waiver  of  benefit  of,  444-447. 
estopped  from  claiming  benefi,t  of,  448. 
speaks  as  of  time  of  takinff  efiect,  489  and  note, 
presumed  to  be  passed  with  reference  to  rules  of  constmotioii,  8. 
analogies  and  difference  between  construction  of,  and  constmoooii 

of  oonstitution,  506-540. 
violating  constitution,  180,  538. 
See  AoTS,  Bills,  Coktbzt,  ENAOTMmm^  Mjbdbbobipxiov,  Qboi* 
nabobs,  Rules,  Stbbetb. 
Btelnto  law,  what  is,  1  and  note. 

judicial  decisions  part  of,  367. 

STATUTE  OF  LIMITATIONS,  acknowledgment  to  take  debt  out  oi;  St 

state  may  plead,  164  n. 
municipal  corporation  may  pleadi  I6fi« 
in  suit  upon  bail  bond,  164. 

official  bond,  167. 
as  to  prosecutions,  change  o(  879. 
construction  of,  296. 
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(TIm  referenoe  fa  to  Motions.] 

8TAXUT£  OF  LIMITATIONS  (continued). 

oetweeo  states,  164  n. 
as  to  real  estate,  see  TiTRBb. 
See  JoiVT  Debtor,  Ltmitatio2!»,  Marbixd  Woxbh. 
Statutory  remedy,  when  ezclasive,  \'S.'>  n.,  434.    See  Bembbt. 

proceedings,  see  Nxw  PB0CE£Dur08. 
Staj  of  ezecation,  oonstroction  of  act  giving,  to  freeholderi  102. 
laws,  strict  oonstniction  of,  850. 

Steamboat,  see  ExaiNXER,  Lxtteb. 
8UU  or  $HU§,  255.    See  Dibtillxbt. 
Sioekj  75  fi.     See  Plbdoex,  Stockholdsb. 

STOCK,  act  forbidding  holder  to  transfer  until  payment  of  calls  dv»,  187* 
equitable  restriction  of  act  relating  to  transfer  of,  824. 
transfer  of,  not  entered  on  books,  324  n.,  438. 
dividends,  418  «.,  508. 
gambling,  188.    See  Mabqik,  Waoeb. 
STOGKSOLDE&S,  acU  made  especially  for  protection  o(  187. 

personal  liability  of,  96. 

acts  subjecting,  to,  strictly  oonstnied,  850. 
constitutional  provision  as  to,  508. 
methods  of  enforcing,  466. 
SeeSHABXB. 
Biobk  jobbing,  885. 

Stolen  goods,  see  Bbobxyinq,  BaBTOBAnoH. 
Stolm  or  taken  hp  robber*,  61. 

Stor9  aeeountf  76  n.  -____ 

Stranger,  incompetent  to  object  to  certain  matten^  187s    See  Tkebd  Plirrf. 
Stream,  878. 

Stream,  partial  appropriations  of,  858  «. 
SHreei,  iame  or  place,  410. 

or  nxKi,  378. 
8TBEET  cars,  see  Omnibusbbb. 

crossing,  see  Boad  Oroeeing. 

Bailway  Co.,  authority  to  declare  dividend  at  each  limeB  m  flMjf 

may  deem  expedient,  142. 
ordinance  limiting  fare  on,  to  five  oenti^  245  n. 
See  Clabsifioatiok. 
8TBBBTS  (see  Hiohwat,  Boads),  act  providing  method  for  opening^  S2« 
power  to  municipality  to  open,  concurrent  with  ooorts,  151. 
construction  of  act  relating  io  opening  of,  damages,  Ao,  126^  407: 
effect  of  repeal  of  act  authorising  opening  o(  480. 
act  relating  to  laying  out,  507  n. 
owner  of  fee  of,  not  occupier,  95. 

effect  of  act  vesting,  in  local  authority,  120,  372.    See  MiHXBAia. 
misdescription  of,  in  statute,  122. 
jurisdiction  over,  not  supposed  to  be  vested  in  two  conflicting 

bodies,  200. 
location  of,  through  graveyard,  225. 
right  to  lay  pipes  in,  subject  to  change  of  grade,  251. 
yaoation  of,  included  by  improvement^  888  n. 
what  implied  in  power  to  contract  for  UghUng,  418. 
involved  in  risht  to  dig  up,  424. 
^^  leying  pipe-line  under,  damages  for,  519  n. 

SXBIOT  oonetntction,  829-356. 

what  is,  127,  829,  334. 
basis  of  rule  of,  329. 

as  result  of  presumption  against  intent,  168. 
forbidden  where  it  would  render  act  nnooostitotionaly 
178. 
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pile  refeirenoe  is  to  fleotioos.] 

STBIOr  (aoiifNiiMti). 

oooftroodon  reqaired  where  liberal  oonBtraction  would  do  bo,  179. 
rule  of  ^iudem  genertt  especially  applicable  to  acta  re- 

quiringy  405. 
principle  ofy  has  lost  much  of  its  force,  829. 

not  abrogated  by  act  requiring  literal  oon- 
structioui  329  n. 
meaning  of  rule  of,  329. 
difTerenoe  between  liberal  and,  329. 
results  and  efiecto  of  rule  of,  330,  339. 
degree  of  strictness  to  be  applied  in,  834. 
exclusion  of  new  things  by,  335. 
treatment  of  omissions  in  acts  under,  836. 
qualifications  of  rule  of,  337-339. 
modern  tendency  as  to,  339. 
of  penal  statutes,  329-339. 

acta  encroaching  on  rights,  340-343. 

disqualifying  citizens  from  giving  evidenoei  841* 
from  making  contracts^  841. 
t  requiring  iuUor^s  teal  oathj  341. 

fornidding  public  officers  to  purchase,  841. 

avoiding  deed,  341. 

imposing  disabilities,  341  and  note. 

regulating  trade,  342. 

restraining  alienation  of  property,  842. 

prescribing  manner  of  using  and  holding  prop* 

ert^.  342. 
forbidding  preferences,  342. 

bequests,  342. 
of  limitations,  343. 

subjecting  property  of  one  to  seisore  for  liabil- 
ity of  other,  343. 
discharging  surety,  343. 
allowing  taking  of  private  property,  848. 
requiring  affidavits  of  defence,  Sto.,  344. 
ffiving  summary  proceedings,  344. 
dispensing  with  notice  or  alluwing  constroctiye 

nodce,  262. 
authorizing  attachments,  344. 

court  to  mark  judgment  latisfled, 

344. 
landlord's  w.arrant,  &a,  844. 
requiring  gratuitous  services  from  citiien,  845. 
imposing  burdens,  345-346. 
allowing  costs,  347. 

regulating  form  and  execution  of  contracts,  348. 
creating  monopolies,  349. 
in  restraint  of  trade,  349. 
giving  mechanics,  &c.,  liens,  350. 
creating  exceptions  from  recognised  liabilitiei^ 

350. 
permitting  limited  partnerships,  &o^  860. 
giving  interior  jurisdictions,  152. 

new  remedies,  351. 
creating  new  or  special  jurisdictions,  861. 
authorizing  courta  to  make  rules,  361. 
delegating  powers,  352-353. 
investing  private  persons  with  privil^gei^  864- 

355. 
creating  corporations,  354-355. 
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fThe  refereaue  is  to  Mottont.] 
BTRIOr  (mUkmed). 

ooottmotioii  of  Mts  grantiDg  powers  to  oorporationfl,  854. 

public  bodies,  len  lo,  85K. 
oonferring  exemptioDs  from  common  burdaitf^ 
866. 
act  exempting  from  taxation,  856. 

in  derogation  of  prior  or  oommoo  law,  137  and 

note,  128. 
allowing  suits  agunat  govemmeDti  168. 
local  law,  2^. 
class  legislation,  850. 

proviso,  exception  and  saving  dause,  186|  5S0L 
Interpretation  clause^  865  n. 
constitution,  526. 
how  far  applicable  to  revenue  laws,  846. 
when  inapplicable  to  act  prescribing  leas  xmta  of  teaip 
tion,  356. 
grammatical  and  etymological  sense  not  always  followed,  78. 
Amefiirs,  78  and  note. 
Btjle  of  enactments,  536. 
Bnbcontractor,  not  a  controetor,  122. 

SUBJECT  MATT£B  (see  Bbyibion,  Ihplibd  Bkpeai.),  language  oonttniid 

in  harmony  with,  78. 
genera]  words  restricted  by  reference  to^  86-101. 
and  object,  restriction  of  language  to  special,  of  act  to 

avoid  repeal,  210-214. 
construction  of  constitutional  proyisions  with 
reference  to,  518-519. 
SobmissioQ  of  township  organixation  to  vote  of  electon,  28. 
SubteriMi,  96  n.,  349  and  note. 
Babstanoa  of  transaction,  courts  look  at,  138. 

enactment,  things  not  of  the,  486. 
Babstitute,  repeal  of  detacbed  specific  provisions  by  general  $tiL,  intended  to 
be,  230. 

Bee  GoDB,  ExoLnaiys  Bulk,  Bevibioh. 
Subterfuges,  see  Eyabion. 

Succession  of  judges  under  Pennsylvania  constitution,  518  n.,  514. 
Successor,  when  not  included  in  power  to  predecessor  in  office^  18. 
dueh,  802,  507  n. 
bond,  381. 

order  •  .  .  as  .  •  •  $hoM  seem  mset,  148. 
osrsofis,  253. 
Sn^er,  129,  337,  378. 

any  toaahings  to  be  conveyed  or  tojbw,  183. 
Sugar-cane  seed,  103. 
SuUf  oomplaifU  or  pleoy  507  n. 

or  proceedings  al  law,  77  fi. 
Suitor's  test  oatb,  acts  requiring,  841. 
SwUa  of  a  dvU  nature  at  common  taw  or  in  equity,  159. 

riahts,  aetione,  proseeuiiona,  reoogniaaneea,  jitdgmente  or  eMni^  526. 
SUMMABY  jurisdiction,  preBumption  against  creating,  158. 
proceedings,  strictness  observable  in,  158. 
notice  required  in,  262. 
acts  giving,  witbout  notice,  962. 
strict  construction  of  acts  giving,  262^  844. 
^^  relief  by  judge  at  chambers,  act  for,  retrospMuve^  288. 

SUMMONS^  oontinuance  and  renewal  of,  unlawful,  10. 
on  absent  persons,  12.    See  AaauroB,  NoH- 
long  and  snort,  213. 
requisites  of,  imperative,  435. 
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[The  referenoe  fa  to  aeeUoM.] 
SUMMONS  (eofUifmid), 

waiver  of  irregalarities  in,  445. 
maj  be  dispensed  with,  445. 
what  appearance,  &o.,  is  waiver  of^  446. 
of  jnrorsy  see  Jurors. 
on  Sunday,  see  Sunday. 
8umB  to  bejpaid  hy  euratora  of  vacant  tuceesaionSf  101. 
SUNDAY^  law  forbidding  sale  of  liquors  on,  when  repealed,  14. 
act  anthorizing  holding  of  election  ezclndes,  114. 
only  one  recovery  for  several  breaches  of  same^  256. 
act  relating  to  contracts  made  on,  287. 
contracts  made  on,  269  and  note. 

in  other  state,  169. 
by-law  closing  navigation  on,  352. 
servioe  of  writ  on,  illegality  of,  not  to  be  waived,  446. 
when  included  in  or  excluded  from  computation  of  time,  393, 684  »• 
Superflaoos,  no  word  to  be  held,  23,  (386),  413. 

See  Bbdukbamt,  Surplusage. 
Saperior,  rule  that  inferior  not  to  be  held  to  include,  412-413. 

oonrtSy  act  affecting  jurisdiction  of,  151.    Siee  Sufremb  (Doubt. 

when  not  deprived  of  control  and  supervision  of  inferior, 
152.    See  Certiorari. 
Supeneds,  76. 

Sopervisors  of  road  included  by  offieera,  410.    See  Township  Supbryibobs. 
Supplanentf  527. 

Supplement  oonstrned  to  harmonise  with  original  act,  40. 
Support,  see  Maintenance,  Partt-wall. 
Suppreaa,  834. 

Suppression  of  nuisances,  act  for,  334. 

Supreme  Court,  presumption  against  ouster  of  jurisdiction  o(  by  statute  and 

constitution,  151,  522. 
of  United  States,  right  of  justices  of,  to  sit  as  drcnitjadges, 
527. 
^^  See  Certiorari. 

SURETY,  construction  of  act  entitling,  to  assignment  of  secaritieB,  280. 

discharging,  upon  notice,  &0.  848. 
statutory  requirement  of  signature  of  lease  by,  waiver  of,  444. 
See  Bail,  Bond,  Married  Women,  Mortoaob,  Peincipa];.. 
SUBPLUSAGE,  nothing  to  be  treated  as,  23.     See  BxDUNDANT,  SUTD- 

FLUOUS. 

words  rejected  as,  301-302. 

in  constitution,  507  n. 
Surrender  of  public  rights,  161,  356. 
Surrogate,  power  to  issue  attachment,  419  «.    See  BoHBt 
Suspending  and  repealing  act  passed  at  same  session,  4^ii» 
SUSPENSION,  194.    See  Context,  Proviso. 

to  escape  implied  repeal,  216  and  note* 

of  repealing  act,  475,  476. 

act  supeneding  common  law,  4Slk 
laws,  war  is  not  a,  494. 
Swear,  9SB. 
Swine,  249. 
Swing-bridge^  see  DBAW-BBiDaa. 

flbis,  887. 
Taking,  518. 

or  rfjiiroyiiiy,  408. 
l^vem,  see  Innkeeper,  Pubuoak. 

TAXA.TION  of  property,  of  a  county  is  not,  of  the  poor  district,  11 
to  pay  burden  properly  belonging  to  former  year,  66. 
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[The  r«liH«noe  Is  to  leotioiis.] 
TAXATION  (eoiKtuiMcf ). 

of  property  indodes  credito,  75  n.    See  Phofsbtt. 
terms  used  in  statute  impoBing,  understood  in  ordinarj 

80,83. 
upon  ground-rents,  not  taxation  of  widow's  intenst  in  laad,  te, 

80. 
peraon  in  acts  imposing,  when  not  including  oorporatioo,  88L 
upon  coal  companies,  construction  of  act  imposiQgi  188L 
upon  dividends,  constmction,  Ac.,  142. 
discretion  in  imposing,  does  not  justify  unequal,  148^ 
exemption  of  public  property  irom,  163  and  note, 
power  of,  limited  to  pex^ns  and  property  in  state^  189l 
legislature  cannot  surrender  power  of,  173  (Addenda)* 
limitation  upon,  when  impliedly  repealed,  199. 
local  act  exempting  from,  not  repesJed  by  general  act  imporing^ 

224. 
special  laws  concerning,  not  repealed  by  general,  228. 
retroactive,  260  and  note, 
presumption  against  double,  260 n. 
act  abolishing,  prospective,  278. 

authorizing,  according  to  previous  saseesment^  280. 
prescribing  less  rate  in  certain  cases  liberally  oonstnidlf  866b 
exemption  from,  strictly  constmed,  356. 
what  is  subject  to,  as  land,  406. 
of  trades,  &c.,  407. 
power  to  impose  additional,  417  n. 

for  municipal  objects,  when  forming  lands  subject  to,  420l 
of  personal   property,  see  Ck)LiiATKaAii  IimxRiTAHaB  Taz^ 

FOBEION-HELD  BONDB,  PeBSOHAL  PaOPSKT?. 

what  iBpreperiy  for  purpose  of,  520. 
proportional,  636. 
uniformity  of,  540. 
See  Collateral   Ikhebttakob  Tax,  Ck>BFOSA!noHa^  Ezbxp- 

TION,   MUNIOIFALITligB,  OoCnPIEB,  RXAIi  "BBfCATE,  PUBUO 

Pbopebty. 
TAX  oollector  (see  Bokd),  suit  on  bond  of,  for  balance  shown  fay  aoooiml^ 
155  n. 
deeds  void  on  face,  act  authoriaing  conveyance  of  land  does  not  vali- 
date, 115. 
act  relating  to  lands  held  under,  means  valid,  886. 
list,  provisions  as  to  deposit  of,  435,  436  n, 

signing  of,  437. 
payers,  see  Penalties.  , 

TtLiB,  validity  of,  not  inquired  into  by  justices  aathorind  to  Im»  dis- 
tress warrant,  246. 
roll,  construction  of  act  legalising,  292. 
saleSi  act  relating  to  invalid,  419  n. 
time  of,  436. 

acts  relating  to  expense  of  publishing  notices  ot,  214. 
oonstruction  of  two  acts  relating  to^  216. 
declared  void,  270. 
act  validating,  293. 
See  NonoBy  Bbdsmttiok. 
2VMMd  ear(,  865. 

TAXES  imposed  on  oounty,  not  imposed  on  poor  diftiioi 
county,  14. 
liability  of  oatgoing  occupier  for,  62. 
when  not  to  b»  paid  by  third  party,  143. 

Syment  of^  as  qualification  to  vote^  148. 
iplied  repeal  between  acts  relating  to^  SOOi 
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TAXES  (oohImmmO. 

no  implied  repeal  between  ads  providing  remedj  to  in^gal,  and 

relating  method  for  aBeeasment,  214. 
local  act  requiring  collectors  to  paj  over,  225. 
nature,  Ac.,  of  penalty  to  enforce  payment  o^  281  n^  881  and  nota^ 

488.    See  FKROBNTAoa. 
act  kept  in  force  for  collection  of,  held  in  force  for  redemption ,  887. 
imposing,  not  extended  by  implication,  845. 
strict  construction  of,  845. 

reasonable  construction  o(  846.    See  Baymrua  Ll.W8i 
making  payment  of,  condition  of  voting,  885. 
covenant  in  lease  to  pay,  460. 

levied  under  act  may  be  collected  after  repeal,  bat  not  penalty,  488. 
act  for  collection  of,  507  n. 
'    See  Adyebsb  PoffiBasioN,  AaamaMKNT,  Busdvsb,  Judomxmtb,  Pmr- 
ALrnxs,  PEBomrrAQB^  Salb,  Stbiqt  Oosbtkuoxxov,  Towv- 
SHiP  Ratiss. 
Taxing  act  held  prospective^  271* 
Team,  108,  350. 

TECHNICAL  legal  terms,  understood  in  common  law  sente^  127. 
tfneaning^  74-75.    See  GbaiocatigaIi. 

acquired  in  our  jurisprudence^  di£brint  from  Ekif* 

lisb,  507  n. 
when  given  to  words,  2. 

rejected,  76. 
overcome  by  practice  under  act,  867. 
of  terms  nsea  in  constitution,  507. 
Telegraph  companies^  821. 

liability  of,  for  failure  to  send  messages^  ^^^ 
TEMPOBABT  act,  efiect  of  continuation  of,  on  infringementi^  489. 

public  act,  502. 

location,  see  Bailboad  Compaht. 
Ifuhont  90  pUmiing,  105, 164. 
Tenant  for  life  with  power  of  appointment  is  penon  wmd  imfo$  timglUf  &o^  77» 

of  premises  is  occupier,  though  absent,  05. 
Tender,  when  equivalent  to  actual  payment,  442. 
2nme»wfi<,  406. 

Tmem/oUB  and  hertdUammUaf  406. 
2nsrm,8,299fi.,  508. 
Term  of  years,  see  BsAL  Ebtatb. 
TenMof  reeordf  ^In. 
Terms,  see  Coicmbrgial  EzPBBSSloaiB^  Lanquaoi^  PBBAmLOOT,  Tbob- 

NICAL  WOBDB. 

Territorial,  see  E^ttra-tebbitobiaIi. 
Territory,  included  in  state,  78. 

of  state  includes  its  ships  and  waten^  169, 174. 
Testator,  see  Incoxpktbnot,  Wills. 
Test  ballot,  385  n.,  888 

oath,  see  Suitobs. 
Theatrefl,  see  Plats. 
TheJInt  and  9eeond  wedum  of  OUm  oeL  804 

mid  <#<me«,258. 

soaMoi^  498. 

seMra^477. 
2Mr  rat^rood  854. 

TfilBD  PABTIES  (see  Skraitoxb),  rights  d;  nnaffectod  by  act  dlreotlM 

sale  of  a  person's  property  by  surv^or^^eneiml,  li£ 
payment  of  taxes  by,  not  oomplianoe  witti  a^  148. 
TiUsosi;  42. 
Three-mile  sone,  878. 
Thrm  week$  b^ore,  889. 
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Threshing  machine,  contract  in  violation  of  act  requiring  covering  of  parts  o£ 

461. 
TICKET,  effect  of  taking,  with  express  condition  that  no  luggage  be  carried, 
444. 
tL  talwMe  ieeuritjf,  8S8. 
for  beer,  139. 
Tidal  river,  see  Fdhino. 

Timber,  see  Co-tknakt,  PuKinyE  Dam aosb,  Ekihxht  DoicAixr,  Tbezs. 
2Vms  appointed  (9et)  for  trial,  369. 
TIME,  computation  of,  890-394,  534. 

act  relating  to,  prospective,  271. 
effect  of  omissiou  of  statute  to  fix,  20  and  note.    See  Bbasovabui 
'  TncB. 

when  a  right  given  is  to  be  exercised,  898  n. 
acts  take  effect,  see  Gomxbnckmxnt. 
repeal  takes  effect,  489. 
directorv,  430,  437,  438,  636. 
imperative.  431,  443,  468  (398  n.) 
and  place  of  prosecution  and  trial,  see  New  Offehcb. 
Tithefi  ooostruction  of  act  of  limitations,  as  to,  211.     See  Lands. 

relating  to  exemption   from  (3^4  Wrn.  IV.,  a 
100),  66. 
TITLE^  act  exempting  homestead  to  debtor  decides  nothing  as  to  his,  120. 
to  quiet,  construed,  205  a. 
construction  of  act  of  Congress,  22d  Julj,  1866,  confirming,  116. 
defects  of,  not  cured  by  act  declaring  every  conveyance  valid,  lift, 
only  purchaser  of  same,  protected  by  recording  acts,  117. 
when,  Dssses  by  conveyance  declarea  void  by  statute^  118. 
impliea  repeal  of  act  forbidding  justices  to  take  cognizance  of  cues 

involving,  199. 
when  no  part  of  act,  68  and  note, 
part  of  act,  68  n.,  69. 
an  aid  in  construction,  68-69,  296  n. 
referred  to  in  body  of  act,  69. 
under  constiiational  requirement  as  to  contents,  Ac,  69. 
cannot  control,  limit  or  extend  clear  meaning  of  statute,  69. 

J[ apparent  exception,  under  constitutional  provisions,  ibid.) 
constitutional  provisions  as  to,  627,  636.     See  Implied  AjEBn>- 

MBNT,  Implied  Repeal. 
of  articles,  Ac.y  in  constitution,  612.    See  HxADDiaa. 
2b  all  intents  and  purposes,  403. 
Tobacco^  liability  for  having  adulterated,  132  n. 

dealer  in,  opiission  of,  to  paint  name  over  entrance,  467«     8m 
License. 
Toll-bridge,  acts  auihorieing,  349.    See  Repair. 
T0LIJ3,  construction  of  act  as  to  letting  of,  226. 

certain  acts  relating  to  payment  o(  217* 
act  relating  to,  304. 

permitting  charging  o^  849. 
what  involved  in  risht  to  take,  424. 

company  authorised  to  levy,  within  spedfied  maximom,  need  nol 
exact  uniform,  444. 
Ton.  862. 

Tools,  act  exempting,  from  execution,  2^1. 
Ibrlt,  (respaasei  and  other  tf^'urfes,  405  n.    See  HlllBASDb 
2b  the  pr^fudioe  of  the  purehaeer,  337. 
teatify,  419  n. 
100,400. 
2bim,  82111. 
Towns,  when  included  by  eitiee,  37. 
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Township,  518. 

meetings  to  be  held  in  said  eountyf  23. 
TOWNSHIP  authorities,  no  right  to  settle  with  railroad  company  for  taking 

public  road,  100. 
organization,  see  Submission. 
rates,  efiect  upon  contracts  of  townships  of  failure  of  supervisors 

to  give  taxpayers  opportunity  to  work  out,  268. 
supervisors,  remedy  against,  for  neglect  of  statutory  duties,  467. 
Towpath,  see  Notice,  Bkpaib,  Tolus. 
Tradey  350  {Addenda). 
Trade,  strict  construction  of  acts  in  restraint  of,  349. 

regulating,  342. 
Trader,  378.    See  Married  Women. 
Train  of  cars  not  a  structure^  73. 

TBANSCBIBED  act,  fluctuation  in  construction  of,  371. 

adoption  of  construction  of,  371. 

before  amendment,  37L 
constitutional  provision,  530. 
Transcript  of  judgment,  when  execution  cannot  be  issued  on,  14  n. 
Transfer,  365.  \ 

Transfer  of  judgments,  effect  of  act  allowing,  14.    See  ANNUiiMENT,  AssiOli 

MENT,  Stock. 
Transferee  of  stock  as  collateral  security,  see  Oumer,  PLSDaiBE. 
Transportation  company,  350  (Addenda),  404. 

TBANSPOSITION  of  clauses  in  statutes,  13, 318  and  note.  See  Gollogjltioh. 

constitution,  507  n. 
proviso,  318. 
words,  818  and  note. 
Traveling  agent,  sales  by,  174  n. 
Treason,  169  n.,  335,  494. 
Treasurer,  see  Attachment. 
Treasury,  see  Departmental  Usage. 
TBEATIES,  presumption  against  intent  to  violate,  175. 

duty  of  court  as  to  clear  violation  of,  by  enactment,  175. 
not  to  be  violated  by  constitution  of  state,  523. 
Treble  damages  (see  Punitive  Damaobs),  construction  of  act  giving,  129. 
Trees,  cutting  of,  in  assertion  of  right,  131.    See  Ck>-TENAKT. 

when  not  products  or  vegetable  prodactions,  406. 
Trespass — trespassers,  320. 

TBESPASS,  when,  lies  against  railroad  company  taking  land,  154  n. 
by  entering  or  being,  382. 
by  persons  firing  from  highway,  337. 

sheriff*  in  ofiScial  capacity,  when  misdemeanor,  79. 
committed  under  mistake,  129. 

in  assertion  of  ri^ht,  131. 
certificate  of  judge  for  costs  in,  247  {Addenda). 
Trespasser,  when  corporation  taking  land  under  right  of  eminent  domain  la, 

154n. 
Trial  and  determination,  881  n. 
Trial,  by  battle  and  grand  assise,  494. 

public,  see  Aocubed. 
Tricycles,  835. 
True,  441  n. 
JVuit  arising  under  deeds,  wilis,  or  in  the  settiement  of  estates,  122. 


fund,  90, 

rsT, 


TBUST,  oonstniction  of  act  declaring  that  a,  shall  be  deemed  discharged  after 

twenty-five  years,  178. 
reqniring  r^istration  of  bill  of  sale  subject  to^  187. 
debt  arising  from,  witain  statute  limiting  lien  of  debts,  17. 
unattested  paper  not  creating  a  binding,  not  within  statute  of  mort- 
main, 144. 

55 
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TBUSTEES,  when  oimera,  96.  * 

constractioQ  of  act  validating  sales  bj,  386. 
of  absentees'  estates,  effect  of  appointment  of,  120. 
See  Go&FOBATioMS,  Validating. 
Trasta,  122. 

Turkeys,  see  Dead  Ani^cal. 
Turn  eaitU  loose,  378. 
TUBNFIKB  company  act  authorising,  to  abandon  portion  of  road,  122. 

conBtructioD  of  act  as  to  erection  of  gate  within 

limits  of  town,  85. 
special  act  as  to,  repealed  by  general,  230. 
construction  of  act  relating  to,  206. 
implied  repeal  between  acts  relating  to,  205. 
road  in  public  rokd,  75. 

T*  nains  public  road  upon  forfeiture  of  charter,  75  n. 
See  QBsritucTioir,  Xou^. 
2Wo,  302. 

prmora,  358. 

Ubi  dtMB  eontrcarim  I  yes  fuiU,  semper  anUqua  obroffoi  nova,  182. 
Ultra  vireSf  acts  of  Jorporatious,  354. 
Unadulterated,  40). 
Uncertainty,  ca>Kf.J  of,  26  n. 

UNOONSTrrOlJONAL  act  (see  Constitutionaijtt),  statute  attempting  to 

validate  acts  done  under,  521  {Addmda), 
repeal  by,  192  and  note, 
amenament,  effect  of,  195. 
decision  of  foreign  court  declaring  act,  not  binding 

in  construction  of  transcribed  act,  371. 
proviso,  effect  of,  in  interpretation,  35  n.,  50  n. 
statutes,  180,  538. 
when  only,  act  can  be  declared,  524. 
Ul^'  ONSX/TUTIONALITY  (see  Ordinances),  when  not  to  be  inqaired 

into  by  officers  charged  with  acting  onder 
statdte,  136  (246). 
partial,  538. 
Undfr,  297. 

the  restrieUone  and  Umitationt  herein  providedf  294. 
Unuertakerj,  241. 
Unc/icumbered  real  eetale,  102. 
Unerpressed  intention,  417  et  eeq.,  509. 
Uniformity  of  taxation,  540.    See  Tolls. 
Unintentional  omission,  see  Omission. 
UNITED  STATES  courts,  159. 

act  prohibiting  purchasing  of  land  on  aooonnt  of,  145. 
not  a  person  under  statute  of  wills,  167. 

bound  by  state  statute  of  limitations,  164  n. 
See  GoNSTrruTioN,  District  Court,  Frderai.  Gourtb^  Qot- 

XRNMJBNT. 

UntP^rful,  119. 

or  forcible  eniry,  381. 
UWjMivUy  and  wiJUfuUy,  119,  131. 

taking  a  girl  under  sixteen  years,  Ac,  181. 
Unl  M,  431. 

otherwise  proMed,  513  n. 

he  shall  prove  at  the  trial,  282. 

when  otherwise  provided,  219. 
Unmarried  man,  when  householder,  92. 

Unreason  (see  Bt-Laws,  Ordinances),  presumption  against,  246-250,  258  ». 
Unreported  judicial  decbious,  368. 
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Vntaft  and  improper  eaarriagt,  132. 
Unseaworthiaess,  liability  from,  35. 
UnHl,  431. 

tfo  works  are  completed  and  liable  to  assessment,  299. 
such  person  can  be  removed,  299. 
Unusual  meaning  given  to  particular  words  to  accomplish  intent^  295. 
Uphold,  duty  of  court  to,  the  various  acts  and  parts  of  acts,  182,  210,  624. 
Upon  .  .  .  ,  318. 

USAGE^  34,  357-364.    See  Ck>NT£MPOBAK]soirs,  Customs,  DjepabtmsntaIi 
Pbofbbsional. 
age  of,  359. 

at  variance  with  plain  meaning  of  statute,  361. 
character  of,  to  amount  to  contemporaneous  constructioiii  861. 
may  control  common  law,  361. 
particular,  362. 

in  construction  of  constitution,  627-528. 
Usages  among  merchants,  362  n. 
Use,  337,  338. 

Use  and  reason  of  fbrmer  law,  construction  should  be  as  near,  as  possible,  118. 
Used,  334. 

for  eordagcj  384. 

in  navigating  the  vxUers  of  the  state,  262  n. 
Uses  and  trusts,  122. 

USUBY,  construction  of  laws  concerning,  to  avoid  evasion,  188. 

two  acts  relating  to,  217. 
and  equitable  restriction  of  laws,  824. 
notice  of,  117. 

mere  error  in  calculation  is  not,  119. 
who  may  take  advantage  of,  137. 
estoppel  against  asserting  defence  of,  448. 
effect  of  repeal  of  act  on  defence  of,  483  fi. 
See  Ikdobser,  Pukchase-monet  MoBTOAaa. 
Uti  loquUnr  vulguSy  76. 
Utterly  frustrate^  void  and  of  none  effect,  to  all  intents  and  purpoBCB,  269. 

void  and  of  none  fffeet,  449. 
Uxoricide,  see  Hubbamd-mubdeb. 

Vacancy,  when  court,  in  election  contest,  may  declare,  419  n. 

constitutional  provision  a4  to  power  of  executive  to  fill,  614. 
Vagabond,  73. 
V<Uid,  115. 

VALIDATING  STATUTE  (see  Cubatiye)  as  to  deeds  acknowledged  in 

another  state,  110. 
as  to  conveyances,  115. 

sales  made  in  fiduciary  capacity,  116. 
confined  to  acts  within  jurisdiction,  386. 
attempting  to  legalize  acts  done  under  uncon- 
stitutional statute,  521  (Addenda), 
Validity  of  statutes,  see  CJonbtitdtionaijtt,  UNooKsnTuriONAik 

tax  rate,  collateral  inquiry  into,  246. 
Valuable  security,  33i8  and  note. 
Valuation  list,  see  Tax  List. 
Value,  367. 

</  the  ship,  850. 

and  her  appurtenances,  860. 
Variations  of  language,  see  CbAirax. 
Vault,  see  BuBYiKO-yAULT. 
Vehide,  who  is  owner  of,  96. 
Vendor's  lien,  see  Lzxn. 
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Vecae,  acts  relating  to  change  of,  288,  314. 
orfgin  of  rule  as  to  change  of,  327, 
See  Chanob,  Pebmissivb  Words. 
Verba  eartarum  fortius  aecipiuntw  contra  prafertnienij  864. 

rekUa  inease  vtcfcn/ur,  184  n. 
Verdict,  amendment  of  declaration  after,  108  n. 
Ve»8elf  13.    See  Damage,  Injxtby,  Ship. 
Vessels  U9ed  in  navigating  the  waters  of  the  Uate,  262  n. 
Fert.  120. 

V£ST£D  BIGHTS,  acts  affecting,  273-276,  283,  284. 

none,  in  defects  of  the  law,  285. 

right  to  sell  liquor,  150  {Addenda). 
See  Inchoate  Bights,  Municipal  Corpobationb,  Betro- 

ACTION. 

Vestrymen,  115. 

Victaaling  stores,  destroying  the  queen's,  494. 

houses,  implied  repeal  between  acts  for  regulation  of,  216  {Ad^ 
denda). 
Viewers,  construction  of  act  permitting  court  in  certain  cases  to  appoint,  160. 

See  BoAD  Law. 
Violation,  see  Charter,  Constitution,  Contract,  Duty,  Internationai^ 

Law,  Natural  Law. 
Vitiated  or  aduUerated,  248. 
Void— voidable,  269.  270. 

Void,  48,  444  n.,  450.  > 

and  of  none  effect,  118,  269. 
to  all  inlenis,  36. 

and  purposes,  878. 

and  not  ava/ilable  .  .  .  for  any  purpose,  269. 
VOID  and  illegal,  distinction  between,  449. 
what  is  absolutely,  270. 

relatively,  270  n. 
effect  of  being,  270. 
contracts,  see  Contracts. 

portion  of  act  not  disregarded  in  constmction,  60  n. 
proceedings  treated  as  voidable  for  purpose  of  eeriiorari,  152  n. 
Volenti  nonfii  injuria,  473.  f 

Voluntary,  403. 

Voluntary  conveyances,  act  invalidating,  296. 
Vote,  casting,  13. 

assessment  and  payment  of  tax,  as  qualification  for  right  to,  148,  880. 
Voter,  notice  of  objection  to,  105. 
Voters,  388  n.    See  Begibtry  List. 

VOTINQ  (see  Cumulative)  for  ineligible  candidate,  114  and  Addenda. 
illegal,  334. 

payment  of  tax  as  condition  of,  885. 
prerequisites  to,  432.  , 

residence  and  other  constitutional  qualifications  for,  614^  519. 
papers,  see  Election  Officers. 

married  women  debarred  from  right  of,  though /smote  permitted  to 
vote,  115. 

WAGEB,  oonstruotion  of  act  declaring  null  and  void,  137  n, 

acts  prohibiting,  to  avoid  evasion,  188. 
relating  to,  as  prospective,  274. 
on  primary  election,  835,  840  n. 
oatside  of  state,  138. 
See  Stock  Jobeing. 
Wager>policy,  188. 
Wages,  627,  531. 


\ 


INDEX.  8G9 

[Tbe  referenoe  ia  to  seolionB.] 

Wages,  «ct0  preferring,  350.    See  Labor  Claims. 

forbidding  attachment   of,  go    to  jurisdiction    and   cannot   be 
waived,  447. 
WdgoUf  103.    See  Vehiclb. 
WAIVER,  none  by  prisoner,  446. 

of  statutory  provisions,  444-447.    See  Wages. 
provisions  capable  of,  to  be  invoked  only  by  party  within  gist,  444  n. 
of  summons  and  defects  in  summons,  445. 
what  is  not,  of  time  allowed  for  filing  affidavit  of  defence^  46. 
of  constitutional  provisions,  537. 
War,  not  a  suspension  of  statute,  494.    See  Secrstabt. 
Warehouseman,  wharfinger,  or  other  person,  406. 
Warehousemen,  act  relating  to  receipts  by,  446. 
WcuvarU  of  ailomey  or  judgment  note,  400  n. 

WARRANTS  of  attorney  for  confession  of  judgment,  executed  in  one  state 

for  use  in  other,  116, 
construction  of  act  de- 
claring, void,  116. 
unsealed,  435. 
See  Distress  Warbant,  Laitd  Wabraiit,  LANBiiORi/a  War- 
rant. 
WATER)  backing,  upon  land  of  another,  75. 
fouling  of,  133. 

grant  of  right  to  conduct,  over  another's  land,  79  {Addenda) 
company,  see  Stream. 
rates,  or  rents,  are  not  taxes,  78  fi. 
works,  see  Publio  Profbrtt. 
We  the  People,  511. 
Weapons,  see  ConceaIiED. 
Week,  389. 

fractions  of,  389. 
Weights  and  measures,  acts  relating  to,  18,  836.    See  BuTXB,  SoAXJBl. 
Wharf,  424. 

Whaltver  else  may  seem  necessary  .  .  .  inthe  premmSf  411. 
When,  431. 

any  judgment  is  obtained,  272. 
OMerwise  expressly  provided,  219. 
the  sum  adjudged  .  .  .  exceeds,  245. 
Whenever  required  to  do  so,  10. 
Wherever  found,  169  (Addenda), 
WMch,  414,  532. 
Who  shall  come  in  the  state,  321. 
Wholesale  store  account,  76  n. 
Whole  subject,  see  Common  Law,  Revision. 
Whose,  414. 
Widow  and  family,  100. 
WIDOW  is  not  wife,  90  n. 

construction  of  acts  giving  exemption  to,  out  of  husband's  estate, 

100,  101,  388  n. 
action  by,  against  railroad  company  for  death  of  husband,  154  w. 
Ws,40n. 
WIFE  of  person  gone  to  sea,  12. 

when,  mar  file  libel  in  divorce,  though  minor,  17. 
acknowledgment  by,  to  take  debt  out  of  statute  of  limitations,  106. 
act  giving  to,  the  earnings  of  her  labor,  gives  no  claim  for  work  done 
•for  husband,  123. 
prohibiting  sale  by,  to  husband,  145. 
giving  damages  to,  for  sale  of  liquor  to  hosband,  871  w. 
when  not  included  by  person,  385. 
See  DowEB,  Httsband,  Married  Women,  Mortoaob,  Widow. 
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Will,  what  coiiBtitutes,  348. 
WUtfid,  119  and  note. 

d^ault,  47. 
WiilfuUy  destroying,  264. 
false  daim,  119. 

treapauing  and  rtfimng  to  quit,  134. 
WILLS,  attestation  of,  62. 

execution  of,  in  presence  of  two  witoesseB,  20. 
signature  to,  52,  348. 

act  providing  that,  to  be  constructed  as  if  made  immediately  before 
death,  80,  120. 
empowering  aU  persons  to  devise  by,  116. 
not  in  contemplation  of  marriage,  120. 
unattested  paper  accompanying,  144. 

person  in  statute  of.  does  not  include  state  or  United  States,  167. 
cumulative  methods  of  contesting,  218. 
act  affecting  execution  of,  construed  prospective,  274. 
presumed  to  be  made  with  reference  to  existing  laws,  274. 
laod  held  by  married  women  under,  taking  effect  before  enaUing 

act,  278. 
declaratory  rule  of  construction  held  retrospective,  284. 

prospective,  292. 
equitable  restriction  of  act  relating  to,  324. 
requirement  to  sign  at  the  end  thereof,  348. 
act  regulating  execution  of,  by  married  woman,  348. 
execution  of,  349. 
See  Bequests,  Married  Wohbn,  Bb-fttblication. 
Window,  selling  beer  through,  144. 

Wine,  act  forbidding  sale  of,  except  by  grower  on  his  own  premises,  97. 
Winegrower,  held  not  indictable  for  selling  without  license,  397  n. 
Wisdom  of  legislfltion  not  for  courts,  72. 
Wiih  the  rank  of  colonel,  80. 

same  horses  and  carriages,  304. 
WUhin,  392. 

eight  days  after  the  decision,  443. 

three  months  before  the  commencement  of  the  %mpri$(mment^  296. 
Without  a  keeper,  51. 
license,  213. 
Witchcraft,  494. 

WITNESSES,  when,  need  not  subscribe  will,  20. 
disinterested  and  credible,  20  n. 
incapiicity  by  reason  of  felony,  240. 

strict  construction  of  act  disqualifying  citiiens  from  being,  34L 
acts  relating  to  competency  of  parties  to  be,  77, 80, 126, 12^  374. 
requiring,  to  answer  self-criminating  questions,  380. 
twelve,  to  marriage,  437. 
attachment  to  bring  in,  419  n. 

constitutional  provision  that  accused  be  cbnfronted  with,  620. 
as  to  qualifications  of  parties  as,  526. 
Wood,  act  relating  to  measurement  of,  441. 
Wooden  houses,  see  Building,  Erecting. 
Word,  effect  to  be  given  to  every,  23,  265,  413. 
WORDS,  multiplicity  of,  886,  531. 

in  different  parts  of  statutes  referred  to  their  appropriate  conneo* 

tions,  416.    See  Reddendum,  etc. 
and  phrases  frequently  used  in  statutes,  some,  388-896. 
importing  masculine  gender,  bee  Mascuumb. 
of  inheritance,  see  Inheritakcb.  •    .    t         _j 

See  Association,  Change,  Same;  {andf6r  eonstrwAion ofparhaUm'  werM, 
phrases  and  expression,  see  the  same  italidMed  throughout  tiKMX.) 
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Workhotuef  78. 

Work»  of  irU$rnai  improvmnmU,  OS, 
Wound,  402. 
Wreck,  322. 
WRIT  of  attaint,  see  Jubob. 

de  luntUico  inqmrendo,  costs  opon,  108. 

of  error,/u3t  giving,  to  judgment  of  lower  ooort  on  quo  warranto,  125. 

in  crimiDal  trials,  125 
when  inapplicable  to  pending  caoses,  290. 
when  incident  to  new  remedy,  164. 
See  Cn&ATivE  Acrr,  Beyiew. 
senrioe  of,  see  Copy,  Sunday. 
Wrong,  presamption  against  intent  to  permit  advantage  from,  261,  267-27QL 

literal  construction  allowing  advantage^  Sui^  11. 
Wrongful,  119  n. 

Tear,  889. 
Fears,  82a 
Yoke  <f  mm,  108^ 
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